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fifttt  npoiti  anpa  panntkMM,  and  th«  nnmiMn  of  tbU  MrivtiMd-fM«d  fltvei. 

Alabama.  —  (88)  8;  (84)  6)  (86)  7;  (86)  U;  (87)  1S|  (88)  !•}  (88)  18;  (90, 

91)  84;  (92)  26. 
ARKANgAS.  — (48)  8;  (49)  4;  (60)  7;  (61)  14;  (62)  80;  (63)  88;  (64)  26; 

(55)  29. 
Oalitornia.  — (72)1;  (79)2;  (74)6;  (76)7:  (76)9;  (77)11;  (78,79)12;  (80) 

18;  (81)  16;  (82)  16;  (83)  17;  (84)  18;  (85)  20;  (86)  21;  (87,  88)  22; 

(89)  28;  (90.  91)  86;  (92,  93)  27;  (94)  28;  (95)  89. 
Colorado.  —  (10)  8;  (11)  7;  (12)  13;  (13)  16;  (14)  20;  (16)  22;  (16)  26. 
CoNNKOTicuT.  — (64)  1;  (66)  8;  (66)  7;  (57)  14;  (58)  18;  (69)  21;  (60)  26; 

(61)  29. 
DsLAWARK.  —  (6  Honst.)  1;  (6  Houst.)  22. 

Florida.  —(22)  1;  (23)  11;  (24)  12;  (25,  26)  28;  (26)  26;  (28)  89. 
GxoROiA.  —  (76)  2;  (77)  4;  (78)  6;  (79)  11;  (80,  81)  12;  (82)  14;  (83,  84)  20; 

(85)  21;  (86)  22;  (87)  27. 
Illinois.— (121)  2;  (122)  8;  (123)  8;  (124)  7;  (126)  8;  (126)  9;  (127)  11; 

(128)   16;    (129)   16;    (130)  17;    (131)   19;    (132)  88;    (183,    134)  28; 

(135)  26;  (136)  29. 
Ikdiana-— (112)  2;  (113)  8;  (114)6;  (116)7;  (116)  9;  (117,  118)  10;  (119) 

12;  (120,  121)  16;  (122)  17;  (123)  18;  (124)  19;  (125)  81;  (126,  127)  22; 

(123)  26;  (129)  28. 
Iowa.  —(72)  8;  (73)  6;  (74)  7;  (76)  9;  (76,  77)  14;  (78)  16;  (79)  18;  (80)  20; 

(81)  26. 
Kansas.  —  (87)  1;  (38)  6;  (39)  7;  (40)  10;  (41)  18;  (42)  16;  (43)  19;  (44)  21; 

(46)  28;  (46)  26;  (47)  27. 
Kbntcckt.  —(83,  84)  4;  (85)  7;  (86)  9;  (87)  12;  (88)  21;  (89)  86;  (90)  89. 
Louisiana.  —  (39  La.  Ann.)  4;  (40  La.  Ann.)  8;  (41  La.  Ann.)  17;  (42  La. 

Ann.)  21;  (48  La.  Ann.)  26. 
Maine.- (79)  1;  (80)  6;  (81)  10;  (82)  17;  (83)  28. 
Maryland.  —  (67)  1;  (68)  6;  (69)  9;  (70)  14;  (71)  17;  (72)  80;  (73)  86;  (74) 

28 
MASSACHUsrrra.— (146)1;  (146)4;  (147)  9;  (148)12;  (149)14;  (150)  16;  (161) 

81;  (162)  88;  (153)  26;  (ir)4)  26. 
Michigan.  —  (60,  61)  1;  (62)  4;  (63)  6;  (64,  65)  8;  (66,  87)  11;  (68,  69,  75) 

13;  (70)  14;  (71,  76)  16;  (72.  73,  74)  16;  (77,  78)  18;  (79)  19;  (80)  20; 

(81,  82,  83)  21;  (84)  22;  (85.  86,  87)  24;  (SS)  26;  (89)  28. 


10  Schedule. 

MraKisoTA.  -(««)  1;  (37)  6;  (38)  8;  (39,  40)  18;  (41)  16;  (42)  18;  (43)  19; 

(44)  80}  (45)  82;  (46)  24;  (47)  2& 
Mississippi.  — (66)  7;  (66)  14;  (67)  19;  (68)  24. 
Missouri.  — (92)  1;  (93)  3;  (94)  4;  (95)  6;  (96)  9;  (97)  10;  (98)  14;  (99)  17; 

(100)18;  (101)20;  (102)22;  (103)23;  (104,105)24;  (106)27;  (107)  2a 
Montana.  —(9)  18;  (10)  24;  (11)  28. 
Nbbbaska.  -  (22)  8;  (23,  24)  8;   (25)  13;   (26)  18;  (27)  80;  (28,  29)  86; 

(30)  27;  (31)  28;  (32,  33)  29. 
Nkvada.— (19)3;  (20)19. 
Nkw  Hampshire.  —  (64)  10;  (62)  13;  (65)  Z3. 
N«w  Jbksky.  -  (43  N.  J.  Eq.)  3;  (44  N.  J.  Eq.)  6;  (60  N.  J.  L.)  7;  (51 

N.  J.  L.;  46  N.  J.  Eq.)  14;  (46  N.  J.  Eq.;  62  N.  J.  L.)  19;  (47  N.  J. 

Eq.)  24;  (5.3  N.  J.  L.)  28:  (48  N.  J.  Eq.)  27. 
N«w  York.  -(107)  1;  (108)  2;  (109)  4;  (110)  6;  (111)  7;  (112)  8;  (113)  10; 

(114)  11;  (116)  12;  (116,  117)  15;  (118,  119)  18;  (120)  17;  (121)18;  (122) 

19;  (123)  20;  (124,  125)  21;  (126)  22;  (127)  24;  (128,  129)  26;  (130, 

131)  87;  (132,  133)  28. 
North  Carolina.  —  (97,  98)  8;  (99,100)6;  (101)9;  (102)11;  (103)14;  (104) 

17;  (105)  18;  (106)  19;  (107)  88;  (108)  83;  (109)  86;  (110)  28. 
North  Dakota.  —  (1)  26. 

Ohio.  —  (45  Ohio  St.)  4;  (46  Ohio  St.)  IB;  (47  Ohio  St.)  21;  (48  Ohio  St.)  29. 
Orboon.— (15)  3;  (16)   8;  (17)  11;   (18)  17;   (19)  80;   (20)  23;  (21)  28; 

(22)  89. 
Pbnnsylvania.  — (115,  116,  117  Pa.  St.)  2;  (118,  119  Pa.  St.)  4;  (120,  121 

Pa.  St)  6;  (122  Pa.  St.)  9;  (123,  124  Pa.  St.)  10;  (125  Pa,  St.)  11;  (126 

Pa.  St.)  18;  (127  Pa.  St.)  14;  (128,  129  Pa.  St.)  15;  (130,  131  Pa.  St.)  17; 

(132,  133,  134  Pa.  St.)  19;  (135,  136  Pa.  St.)  20;  (137,  138  Pa.  St.)  21; 

(139,  140,  141  Pa.  St)  83;  (142,  143  Pa.  St)  24;  (144,  145  Pa.  St)  27; 

(146  Pa.  St)  28. 
Rhode  Island. —  (15)  2;  (16)  27. 
So0th  Carolina.— (26)  4;  (27,  28,  29)  13;  (30)  14;  (31,  32)  17;  (33)  86; 

(34)  27;  (35)  28. 
Tennessee.- (85)  4;  (86)  6;  (87)  10;  (88)  17;  (89)  24;  (90)  26. 
Texas.  — (68)  2;  (69;  24  Tex.  App.)  5;  (70;  25,  26  Tex.  App.)  8;  (71)  10; 

(27  Tex.  App.)  11;  (72)  13;  (73,  74)  15;  (75)  16;  (76)  18;  (77;  28  Tex. 

App.)  19;  (78)  22;  (79)  23;  (29  Tex.  App.)  25;  (80,  81)  26;  (82)  87; 

(30  Tex.  App.)  28;  (83)29. 
Vermont.  —  (60)  6;  (61)  15;  (62)  22;  (63)  25. 

VxBoiNiA.  —  (82)  3;  (83)  5;  (84)  10;  (85)  17;  (86)  19;  (87)  24;  (88)  89. 
Washington. —(1)  22;  (2)  26;  (3)  28. 

West  Virqinli.  —  (29)  6;  (30)  8;  (31)  13;  (32,  33)  25;  (34)  86;  (36)  89. 
Wisconsin.  -  (69)  2;  (70,  71)  5;  (72)  7;  (73)  9;  (74,  76)  17;  (76,  77)  80;  (78> 

88;  (79)  84;  (80)  87;  (81)  89. 
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Abbot  V.  McCadden Master  and  servant.  81  Wis.  663 910 

Alston  T.  Emmerson Judgments 83  Tex.  231 639 

A  tascosa  Connty  r.  Angma Mechanics'  liens. ...  83  Tex.  202 637 

Baines  v.  Babcock Corporations 95  Cal.  581 158 

Bank  v.  McCarthy Corporations 65  Ark.  473 60 

Bamion  V.  Rohmeiser Mun.  corporations. .  90  Ky.  48 355 

Bartholomew  v.  Muzzy Remainders 61  Conn.  387 206 

Bates  V.  Babcock Partnership 96  Cal.  479 1.33 

Bensimsrv.  Fell Judgments 36  W.  Va.  15...  774 

Berry  v.  Kowalsky ContraOs 95  Cal.  134 101 

Bess  V.  Chesapeaks  •Us.  R.  R.  Co.. Railroads 35  W.  Va.  492..   820 

Blackwall  v.  Insurance  Co Insurance 48  Ohio  St.  633..  574 

Blanc  V.  Paymaster  Mining  Co Creditors  suit 95  Cal.  624 149 

Bland  T.  Bland Trusts 90  Ky.  400 390 

Bosquett  r.  Hall Homesteads 90  Ky.  566 404 

Boweii  V.  Clarke Landlord andtenanL  22  Or.  666 625 

^'Woirc^'''".^?".  ^'r.  .Y**"  (  ^''^'  "'^P""^- ..  81  Wis.  48 866 

Brooks  V.  Lewie Execution  sales 83  Tex.  336 650 

Brown  t.  O'Neal Statute  of  frauds. .  95  Cal.  262 Ill 

Brown  Oil  Co.  V,  Caldwell Boundaries 35  W.  Va.  95. . .  793 

Burcliam  v.  Terry Taxes 55  Ark.  398 42 

Carney  v.  Marseilles Judtjments 136  111.  401 32S 

Chalkley  v.  Richmond ifun.  corporations. .  88  Va.  402 730 

Champlin  v.  Champlin Statute  of  frauds. .  136  III.  309 323 

Chase  r.  Oshkosh. Mun.  corporations. .  81  Wis.  313 898 

ChieaKO  etc.  R.  R.  Co.  v.  Quinoy.. ifun.  eorpora<iofM.  .136  III.  663 334 

Chicago  etc.  R.  R.  Co.  v.  Witty  . .  Catriers 82  Neb.  276 436 

^'"riprls?'..^*^.^°.".r.!'!l*'.'  I^""-  corporations..  48  Ohio  St.  39a.  669 

Coad  V.  Home  Cattle  Co. Chattel  mortgages  . .  82  Neb.  761 466 

Cocks  V.  Simmons Co-tenancy 65  Ark.  104 28 

Col I>U8  etc.  Coal  ere.  Co.  ▼.  J /i  ,•  to  rw.-    a,.   ^i        ■»« 

Tucker  A  f  ^'"T*"*^''*'** 48  Ohio  St.  41 . ..  62» 


12  Cases  Reported. 

HAKB.  iWBJSCT.  BEPORT.  PASS. 

Commonwealth  r.  Makibban Taxation 90  Ky.  384 382 
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Ctutoher  v.  Muir Deeds 90  Ky.  142 366 

Cutler  T.  Babcock Statute  o/frauda..  81  Wis.  195 882 

Dant  ▼.  Head Statute  qf  frauds . .  90  Ky.  255 369 

Deering  t.  Ruffner Contracts 32  Neb.  845 473 

Diifour  V.  Stacey Vested  righis 90  Ky.  288 374 

Ehrlinger  v.  Douglas Evidence • 81  Wis.  59 863 

England  v.  Westchester  etc.  Ins.  |/^„,.„„^ gl  ^is.  583 917 

Exchange  Nat.  Bank  v.  Cappi. .  ..Corporalioru 32  Neb.  242 433 

Falls  T.  Wright Judgments 65  Ark.  662 74 

Fleming  V.  Fleming Man:  and  divorce . .  95  Cal.  430 124 

Flippen  t.  Dixon Res  judicata 83  Tex.  421 653 

Fr.„ku. ,.  B.k,r K""S;:„1L«.  \  «o''-st  ^..  m 

Garner  v.  State Homicide 28  Fla.  112 232 

German  Ins.  Co.  v.  Fairbank Insurance 32  Neb.  750 459 

Gibson  v.  Herriott Laches 55  Ark.  85 17 

Gilbert  V.  Stockman Creditor's  suit 81  Wis.  602 922 

Gillingham  v.  Ohio  etc.  R.  R.  Co.. Railroads 35  W.  Va.  588. .  827 

Graham  v.  Thompson Estoppel 55  Ark.  296 40 

Green  r.  Campbell Pareiit  and  child. ..  35  W.  Va.  693 . .  843 

Hall  V.  Solomon Spec  performance. .  61  Conn,  476. ...  218 

Harris  v.  Cameron Negligenu 81  Wis.  239 891 

Hartford  Ice  Co.  v.  Greenwoods  )  y,^^^ jj  ^^^  ^^         jgg 

Harting  v.  Jockers Fraud,  conveyances.  136  111.  627 341 

Henry  v.  Vliet Chattel  mortgages. .  33  Neb,  130 478 

Hepler  V.  Davia Judgments 32  Neb.  556 457 

Herman  T.  Gunter If  eg.  instruments .. .  83  Tex.  66 632 

High  V.  Bank  of  Commerce Creditor's  suit 95  Cal.  386 121 

Hill  V.  Commonwealth Witnesses 88  Va,  633 744 

Hirshfield   v.  Fort  Worth  Nat  )  -.r       .    .           .         oo  m       jeo  aon. 

g^jj  j^  >  Neg.  instruments ...  SZ  Tex.  462 660 

Hise  V.  Hartford  etc.  Ins.  Co Insurance 90  Ky.  101 358 
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Hubble  V.  Cole Injunctions 88  Va.  236 716 
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Mayor  v.  Houston  etc.  R'y  Co. . .  .Street'railways  ....   83  Tex.  548 679 

McBee  v.  McBee Marr.  and  duorce. .   22  Or.  329 618 

McElligott  v.  Randolph Master  and  servant .   61  Conn.  157....  181 

McLaughlin  v.  McCrory Judgments 55  Aik.  442 56 

Metroplitan  etc.  Ins.  Co.  v.  YaWer . Injunction 61  Conn.  252....  196 

Meyer  v.  Lincoln Adverse  possession . .  33  Neb.  566  ....  uOO 

More  V.  Calkins IVust  deeds 95  Cal.  435 128 

Morgan  v.  Southern  Pac.  Co Damages 95  Cal.  510 W.i 

Morrill  v.  Hoyt Attorney  and  client.   83  Tex.  59 6o0 

Murphy  v.  Albina Mun.  cotyorations. .   22  Or.  106 578 

Norfolk  etc.  R.  R.  Co.  ▼.  Com-  )  ,  ,^  ..    ^ oo  it-     ok  •»««: 

monwealth  \lnUrstate  commtrct .   88  Va.  95 705 
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Peoria  etc.  R'y  Co.   ▼.   United  |^                              i««  m   a.t  «^o 

State.  Rolling  Stock  Co \Camers 136  Dl.  643    848 

Petri  V.  First  Nat.  Bank ...Neg.  instruments...  83  Tex.  424 067 

Phoenix  Ins.  Co.  v.  Bachelder Insurance 32  Neb.  490 443 

Plume  etc.  Mfg.  Co.  ▼.  Caldwell,  ./umc^ic^ion 136  111.  163 805 

Renier  t.  Hurlbnt. Oamishmewt 81  Wis.  S4 860 

Robbins  ▼.  Kimball StatuU  qf  fraudt . .  66  Ark.  414 45 

^ct''.^.^.'.^.^^.^!^^.'^^.^.  \c<'rrier, 61  Conn.  103....  176 

Rablee  ▼.  Daris Neg.  instruments. ..  83  Neb.  779 600 

Rutherford  V.  Hill Corporations 22  Or.  218 696 

St  Louis  etc.  R'y  Co.  ▼.  1Anmj..Bailroads 66  Ark.  248 82 
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Seebrock  V.  Fedawa Wills S3  NeU.  418 488 
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Simrall  V.  Covington Mun.  corporations. .  90  Ky.  444 398 

State  V.  George Officers 22  Or.  142 686 

Staver  v.  Locke Guaranty 22  Or.  519 621 

Stearns  v.  Riohmoad Mun.  corporations. .  88  Va.  992 768 
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KnoDTOKS  AKD  Adhiktstratoiui  —  Pdrchasr  by  —  Atotdavct  bt  Hkirs 
—  Lachss.  —  Where  an  administrator  becomes  interested,  by  purchase, 
in  the  land  of  the  estate,  after  bis  sale  thereof,  bat  before  its  confirma- 
tion, the  sale  may  be  set  aside  by  the  heirs  within  a  reasonable  time, 
without  proof  of  actual  fraud  or  injury.  This  right  may  b«  lost  by  ae- 
quiescence  or  laches. 

CiACHSs — What  Constitdtss — Discrktion  o»  Court. — What  delay  in 
bringing  suit  will  constitute  Ruch  laches  as  will  bar  relief,  in  th«  absence 
of  the  defense  of  the  statute  of  limitations  by  plea  or  demurrer,  depends 
apon  the  facts  and  circumstances  of  each  particular  oase,  and  is  within 
the  sound  discretion  of  the  court  to  determine. 

Laohis  bt  Holder  or  Equitablb  Titlk.  —  The  delay  of  a  party  holding 
the  equitable  title  to  land,  in  standing  by  and  permitting  the  owner  of 
the  legal  title  to  expend  large  sums  in  improving  and  developing  the 
property  unlil  it  has  largely  increased  in  value,  without  notice  of  hia 
claim,  will  con.stitute  such  laches  as  will  bar  relief. 

Lachks  bt  Heirs  —  Purchase  by^Administrator. — When  an  administra> 
tor  has  become  interested,  by  purchase,  in  land  of  the  estate,  after  its  sale 
by  him,  but  before  its  coiitirmation.  an  unexplained  delay  of  seven 
years  by  adult  heirs  in  permitting  such  administrator  to  pay  the  debts 
of  the  estate  and  to  permanently  improve  the  property  purchased,  until 
it  has  greatly  increased  in  value,  without  notice  of  their  claim,  is  such 
laches  as  will  bar  their  right  to  avoid  such  sale,  although  the  statute  of 
limitations  is  not  interposed  by  plea  or  demurrer. 

Married  Woman,  Laches  ov.  —  Laches  is  imputable  to  a  married  woman 
in  respect  to  her  separate  property. 

Laches  or  Imeant.  —  An  infant  cannot  be  charged  with  his  own  laches,  but 
when  time  has  commenced  to  run  against  his  ancestor,  it  continues  to 
ran  against  the  minor  heir. 

Btidbnob.  —  A  Sworn  Plbadino  of  a  purty  to  one  action  is  admissible  in 
evidence  against  him  in  another  action  as  an  admission,  subject  to  rebut- 
tal and  explanation. 
AM.  BT.  Ksr..  Vol.  XXIX.  -S 
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Laches  or  Adult  Heirs  —  Purchase  by  Administrator.  —  Where  an  ad- 
ministratrix purchasea  all  the  lands  of  the  estate,  including  her  dower 
therein,  as  an  entire  transaction  at  her  own  sale,  and  then  makes  valu- 
able improvements  on  the  entire  estate  claimed  by  her  by  rirtue  of  her 
dower  and  her  purchase,  the  sale,  though  voidable,  will  not  be  set  aside 
at  the  instance  of  adult  heirs,  after  such  unreasonable  delay  by  them  as 
to  constitute  laches. 

BJXECUTORS  AND  ADMINISTRATORS  —  PrAUDDLKNT  PoBCHASK  BY  ADMINIS- 
TRATOR, Setting  aside — Compensation.  —  Where  an  administratrix 
purchases  the  lands  of  the  estate,  including  her  dower  therein,  at  her  own 
sale,  and  the  sale  is  set  aside  as  to  infant  heirs  for  constructive  fraud 
after  the  administratrix  has  made  valuable  improvements,  she  is  entitleil 
to  compensation  for  the  full  value  of  her  improvements,  less  rents,  and 
to  have  the  purchase-money  and  taxes  paid  by  her  refunded,  with  inter- 
est, as  to  all  of  the  laud  except  her  dower,  and  as  to  that  she  is  entitled 
to  have  the  purchase-money  only  refunded. 

W.  p.  and  A.  B.  Grace,  for  the  appellants. 

Thomas  J.  Ormshy^  M.  L.  Bellj  and  Thomas  B.  Martin^  for 
the  appellee. 

Battle,  J.  Solomon  Walton  died  on  the  4th  of  November, 
1876,  in  Jefferson  County,  in  this  state,  intestate,  leaving  Belle 
Herriott,  Rosa  E.  Lindsay,  Kate  Hinton,  and  Sallie  E.  Whit- 
ley, who  were  his  children,  his  only  heirs  him  surviving.  He 
was,  at  the  time  of  his  death,  a  married  man,  and  left  his  wife, 
M.  A.  Walton,  who  is  now  the  wife  of  John  W.  Gibson,  sur- 
viving. At  his  death  he  was  the  owner  of  personal  property 
and  about  860  acres  of  land,  of  which  265  acres  were  cleared 
and  in  cultivation,  and  was  much  in  debt.  Shortly  after  his 
death,  Mrs.  Walton  administered  on  his  estate;  and  some  time 
thereafter,  dower  in  his  land  was  set  apart  and  assigned  to  his 
widow.  His  personalty  not  being  sufficient  to  pay  his  debts, 
his  administratrix  applied  to  the  Jefferson  probate  court  for 
an  order  to  sell  the  lands  which  had  not  been  assigned  as 
dower,  and  the  reversion  in  the  other,  to  pay  the  debts  remain- 
ing unpaid.  The  probate  court  granted  the  application  at  its 
July  terra,  1879,  and  authorized  and  directed  the  administra- 
trix to  sell  all  the  lands,  including  the  reversion  in  the  land 
assigned  to  the  widow,  as  dower.  On  the  24th  of  September, 
1879,  the  land  which  had  not  been  assigned  to  the  widow  was 
sold  at  public  auction  to  E.  W.  Martin  and  F.  J.  Wise  at  and 
for  the  sum  of  $2,800,  they  being  the  highest  bidders  therefor. 
and  the  other  land  was  sold  to  Frank  Tomlinson,  subject  to 
the  dower,  for  $750,  no  one  offering  more  for  it.  Martin  and 
Wise,  not  being  able  to  comply  with  the  terms  of  the  sale. 
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induced  Louis  and  Joseph  Altheimer  to  take  their  hid.  Before 
they  did  so,  they  purchased  from  Tomlinson  the  right,  claim, 
and  interest  acquired  by  him  at  the  sale,  and  procured  from 
him  an  assignment  of  his  bid.  They  (the  Altheimers)  having 
<;omplied  with  the  terms  of  the  sale,  the  administratrix,  on 
the  27th  of  September,  1879,  conveyed  to  them  the  said  lands 
And  reversion,  reserving  a  lien  for  the  unpaid  purchase-money. 
Attempting  and  failing  to  purchase  of  the  widow  her  interest 
in  the  lands  set  apart  to  her  as  dower,  they  proposed  to  sell  to 
her  the  lands  and  reversion  in  lands  conveyed  to  them.  Per- 
€uaded  by  her  friends  to  accept  this  proposition,  she  purchased 
the  land  and  reversion  on  a  credit  of  four  years,  agreeing  to 
pay  one  thousand  dollars  more  for  it  than  the  sum  for  which 
she  sold  it.  In  pursuance  of  their  agreement,  the  Altheimers, 
on  the  30th  of  September,  1879,  conveyed  to  her  the  lands, 
including  the  reversion.  Afterwards,  on  the  15th  of  October, 
1879,  the  administratrix  made  a  written  report  of  the  sale  of 
the  land,  including  the  land  assigned  as  dower,  made  by  her, 
as  evidenced  by  her  conveyance  to  the  Altheimers,  to  the  pro- 
bate court,  which,  on  the  same  day,  approved  the  sale;  and 
with  the  proceeds  of  the  sale  so  approved,  the  administratrix 
paid  the  said  debts  of  her  intestate. 

At  the  death  of  Solomon  Walton,  the  land  was  in  bad  con- 
dition; the  houses  were  dilapidated,  —  only  a  few  of  them  were 
fit  for  use.  The  fences  on  it  were  not  sufficient  to  protect  the 
crops  which  were  thereafter  grown  on  it  against  the  trespasses 
of  cattle.  There  were  265  acres  cleared  and  prepared  for  cul- 
tivation. The  annual  rental  value  of  the  land  was  eiglit  hun- 
dred or  one  thousand  dollars.  The  widow  attempted  to  rent  it 
for  eight  hundred  dollars,  but  failed.  After  she  purchased  it 
from  the  Altheimers,  she  cleared  230  acres  of  it,  twenty  or  thirty 
acres  of  which  were  on  the  land  which  was  set  apart  to  her  us 
dower;  built  fifteen  tenant-houses  on  the  land;  dug  eight  or 
ten  wells;  put  a  new  fence  around  the  cleared  land  as  often 
as  twice,  one  and  a  quarter  miles  of  which  was  a  wire  fence; 
erected  on  the  land  a  large  barn,  a  new  gin-house,  saw  and 
grist  mills,  and  cotton-press;  put  in  the  gin-house  a  new  cotton- 
gin;  attached  to  the  saw  and  grist  mills  and  cotton-gin  new 
steam  machinery,  so  as  to  operate  them  by  steam;  and  ex- 
pended a  large  sum  of  money  in  improving  the  land.  The 
annual  rental  value  of  the  land,  after  these  improvements 
were  made,  has  been  and  is  two  thousand  five  hundred  dol- 
lars. 
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After  this,  on  the  thirteenth  day  of  July,  1887,  Belle  Her- 
riott, Rosa  E.  Lindsay,  Kate  Hinton,  and  their  husbands,  and 
William  M.  and  Daniel  E.  Whitley,  minors,  the  heirs  of  Sallie 
E.  Whitley,  who  is  dead,  by  their  next  friend,  brought  this 
action  in  the  Jefferson  circuit  court  against  M.  A.  Gibson  and 
her  husband.  They  alleged  in  their  complaint  that  the  sale 
to  the  Altheimers  and  the  conveyance  by  them  to  the  widow 
were  fraudulent,  and  asked  that  the  deed  executed  by  the  ad- 
ministratrix, as  before  stated,  be  canceled,  and  that  Mrs.  Gib- 
son be  declared  to  be  a  trustee  holding  all  the  land,  except  her 
life  estate  therein,  which  was  her  dower,  in  trust  for  them- 
The  defendants  answered,  but  did  not  plead  the  statute  of 
limitations.  The  circuit  court  held  that  the  sale  made  by  the 
administratrix  on  the  24th  of  September  and  the  conveyance 
by  the  Altheimers  to  the  widow  on  the  30th  of  September  were 
fraudulent,  because  she  was  under  a  disability  to  purchase 
until  the  sale  was  confirmed,  and  that  she  held  the  land,  in- 
cluding the  reversion  in  the  land  set  apart  as  dower,  in  trust 
for  the  plaintififs,  and  decreed  accordingly.  Did  the  circuit 
court  err? 

As  a  rule,  no  one  occupying  a  relation  of  trust  or  confidence 
to  another  is  permitted  to  purchase  property  for  himself  when 
he  has,  by  reason  of  such  relation,  a  duty  to  perform  in  respect 
to  it  which  is  inconsistent  with  the  character  of  a  purchaser, 
or  to  do  any  other  act  which  has  a  tendency  to  interfere  with 
the  faithful  discharge  of  such  duty. 

It  matters  not  how  fair,  profitable,  or  advantageous  the  pur- 
chase may  be  to  the  cestui  que  trust,  courts  of  equity  will  set  it 
aside  upon  the  application  of  the  cestui  que  trust.  The  object 
of  the  rule  is  to  protect  the  cestui  que  trust  against  fraud  and 
injustice,  and  to  remove  from  persons  holding  such  relations 
all  inducements  and  temptations  to  speculate  upon  or  control, 
for  their  own  benefit,  property  held  by  them  in  trust  or  confi- 
dence. This  rule  applies  to  executors  and  administrators,  and 
in  this  state  has  been  extended  to  an  attorney  of  an  adminis- 
trator who  prepared  and  filed  the  petition  of  the  administrator, 
and  obtained  the  order  for  the  sale  of  property  of  the  deceased: 
West  V.  Waddilly  33  Ark.  575;  Hindman  v.  O'Connor,  54  Ark. 
627. 

The  rule  is  clearly  applicable  to  this  case.  At  the  time  Mrs. 
Walton  purchased,  the  sale  made  by  her  in  her  fiduciary  ca- 
pacity was  incomplete,  and  she  was  the  owner  of  all  the  inter- 
est, if  any,  acquired  by  it;  and  the  question  was,  Should  the 
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flale  by  the  administratrix,  which  involved  her  own  purchase, 
be  approved  by  the  probate  court?  If  it  was  disapproved,  she 
took  nothing  by  her  purchase  from  the  Altheimers.  Under 
these  circumstances,  she,  as  administratrix,  reported  the  sale 
made  by  her  to  the  probate  court  for  confirmation.  It  was 
then  her  duty  to  give  to  the  court  all  the  information  in  her 
possession  which  would  have  better  enabled  it  to  decide 
whether  it  was  to  the  advantage  of  all  parties  concerned  that  the 
sale  be  approved,  and  to  resist  the  confirmation  of  it  if  it  had^ 
been  unfairly  conducted,  or  its  approval  involved  an  unneces- 
sary sacrifice  to  the  estate  of  her  intestate.  It  is  obvious  that 
her  duties  as  administratrix  at  the  time  she  purchased  were  in- 
consistent with  the  character  of  a  purchaser.  The  heirs  of  the 
deceased  could  therefore  have  had  the  sale  set  aside  without 
showing  actual  fraud  or  injury:  Livingston  v.  Cochran,  33  Ark. 
294;  Terwilliger  v.  Brown,  44  N.  Y.  237. 

But  the  sale  was  not  void,  but  voidable  by  the  persons  in- 
terested in  the  estate  of  Walton.  To  avoid  it,  they  must  have 
made  application  to  set  it  aside  within  a  reasonable  time.  This 
right  could  have  been  lost  through  acquiescence  or  laches. 
Was  it  lost  ? 

Courts  of  equity  have  always  discouraged  laches  and  delay. 
The  door  of  equity  cannot  forever  remain  open.  In  Smith  v. 
Clay,  3  Brown  Ch.  640,  note,  Lord  Camden,  delivering  the 
opinion  of  the  court,  truly  said:  "A  court  of  equity,  which  is 
never  active  in  relief  against  conscience  or  public  convenience, 
lias  always  refused  its  aid  to  stale  demands,  where  the  party 
has  slept  upon  his  right,  and  acquiesced  for  a  great  length  of 
time.  Nothing  can  call  forth  this  court  into  activity  but  con- 
science, good  faith,  and  reasonable  diligence;  where  these  are 
wanting,  the  court  is  passive  and  does  nothing.  Laches  and 
neglect  are  always  discountenanced,  and  therefore,  from  the 
beginning  of  this  jurisdiction,  there  was  always  a  limitation  to 
eiiits  in  this  court":  Wagner  v.  Baird,  7  How.  234;  Bowman  v. 
IVathen,  1  How.  189. 

But  courts  of  equity  have  established  no  guide  or  rule  by 
which  it  can  be  determined,  in  all  cases,  what  will  constitute 
such  laches  as  will  be  a  bar  to  relief.  As  to  what  delay  in 
bringing  suit,  jn  the  absence  of  a  demurrer  or  a  plea  of  the 
statute  of  limitations,  as  in  this  case,  will  constitute  a  bar, 
depends  upon  the  particular  facts  and  circumstances  of  eacii 
case.  "Sometimes  the  analogy  of  the  statute  of  limitations 
is  applied;  ....  in  some  cases  a  shorter  time  is  sufiicieut; 
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and  sometimes  the  rule  is  applied  where  there  is  no  statutable 
bar."  Whether  the  time  the  negligence  has  subsisted  is  suih- 
cient  to  make  it  effectual  as  a  bar,  is  a  question  to  be  resolved 
by  the  sound  discretion  of  the  court:  Wilson  v.  Anthony,  19 
Ark.  16;  Sullivan  v.  Portland  etc.  R.  R.  Co.,  94  U.  S.  806; 
Hanson  v.  Worthington,  12  Md.  418;  Castner  v.  Walrod,  83  111. 
171;  25  Am.  Rep.  369;  Akins  v.  Hill,  7  Ga.  573;  Spaulding  v. 
Farwell,  70  Me.  17;  Hayward  v.  National  Bank,  96  U.  S.  611; 
Phillips  V.  Rogers,  12  Met.  405;  Perry  on  Trusts,  sees.  229,  230. 

A  delay  of  a  party  holding  an  equitable  right  to  property 
which  has  permitted  another,  who  holds  the  legal  title,  to  ex- 
pend large  sums  of  money  in  the  improvement  of  the  property, 
and  thereby  greatly  enhance  it  in  value,  which  he  would  not 
have  done  had  the  right  been  promptly  asserted,  has  usually 
been  considered  such  laches  as  will  preclude  the  party  guilty 
of  it  from  relief.  If  the  party  holding  the  equitable  right 
would  avail  himself  of  it,  he  must  assert  it  in  a  reasonable 
time.  Equity  will  not  permit  him  to  stand  by  and  permit  the 
other  party,  who  holds  the  legal  title,  to  improve  and  develop 
the  property  until  it  has  become  valuable  or  greatly  increased 
in  value,  and  then  enforce  his  right;  nor  to  wait  until  the  fu- 
ture decides  whether  the  property  will  increase  or  decrease  in 
value,  and  then  elect  to  take  it  if  it  increases.  He  is  not  per- 
mitted to  experiment  or  speculate  in  this  way  at  the  risk  or 
expense  of  another:  Twin  Lick  Oil  Co.  v.  Marbury,  91  U.  S. 
587;  Royal  Bank  of  Liverpool  v.  Grand  Junction  R.  R.  etc.  Co.y 
125  Mass.  490;  Harkness  v.  Underhill,  1  Black,  316;  Hollings' 
worth  V.  Fry,  4  Dall.  345;  Cox  v.  Montgomery,  36  111.  398; 
Bliss  V.  Prichard,  67  Mo.  181;  Smith  v.  Washington,  11  Mo. 
App.  525;  Castner  v.  Walrod,  83  111.  171;  25  Am.  Rep.  369. 

In  this  case,  the  plaintiffs  permitted  Mrs.  Walton,  without 
any  notice,  so  far  as  the  evidence  discloses,  that  they  claimed 
the  right  they  now  assert,  to  make  lasting  and  permanent  im- 
provements upon  the  land;  to  expend  large  sums  of  money  in 
making  the  improvements;  to  improve  and  develop  the  land 
until  it  was  greatly  increased  in  value.  (The  annual  rental 
value  of  the  land  at  the  time  of  her  purchase  was  about  eight 
hundred  or  one  thousand  dollars.  It  increased  to  two  thou- 
sand five  hundred  dollars.  Evidently,  the  value  of  the  land 
was  greatly  increased.)  They  permitted  her  to  pay  off  the 
debts  of  the  estate  of  their  deceased  ancestor.  And  after  she 
had  improved  the  lands,  spent  large  sums  of  money,  the 
lands  had  greatly  increased  in  value,  the  debts  of  the  estate 
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had  been  paid,  and  after  about  seven  years  had  expired,  they 
brought  this  action  to  set  aside  her  purchase.  To  permit  them 
to  do  so  would  be  inequitable  and  unjust.  They  have  not  in- 
stituted their  suit  within  a  reasonable  time.  Their  laches  pre- 
cludes them  from  relief,  unless  thej'  can  show  a  reasonable 
excuse  for  their  delay. 

The  party,  says  the  supreme  court  of  the  United  States  in 
Badger  v.  Badger,  2  Wall.  95,  who  appeals  to  the  conscience 
of  the  chancellor  in  support  of  a  claim,  when  there  has  been 
laches  in  prosecuting  it,  or  long  acquiescence  in  the  assertion 
of  adverse  rights,  "  should  set  forth  in  his  bill  specifically 
what  were  the  impediments  to  an  earlier  prosecution  of  his 
claim;  how  he  came  to  be  so  long  ignorant  of  his  rights,  and 
the  means  used  by  the  respondent  to  fraudulently  keep  him  in 
ignorance;  and  how  and  when  he  first  came  to  a  knowledge  of 
the  matters  alleged  in  his  bill;  otherwise  the  chancellor  may 
justly  refuse  to  consider  his  case,  on  his  own  showing,  without 
inquiring  whether  there  is  a  demurrer  or  formal  plea  of  the 
statute  of  limitations  contained  in  the  answer ":  Marsh  v. 
Whitmore,  21  Wall.  178;  McGaughey  v.  Brown,  46  Ark.  25.  So 
in  Sullivan  v.  Portland  etc.  R.  R.  Co.,  94  U.  S.  806,  811,  the 
same  court  said:  "To  let  in  the  defense  that  the  claim  is  stale, 
and  that  the  bill  cannot  therefore  be  supported,  it  is  not 
necessary  that  a  foundation  shall  be  laid  by  any  averment  in 
the  answer  of  the  defendants.  If  the  case,  as  it  appears  at  the 
hearing,  is  liable  to  the  objection  by  reason  of  the  ladies  of 
the  complainants,  the  court  will,  upon  that  ground,  be  passive 
and  refuse  relief":  Richards  v.  Mackall,  124  U.  S.  183;  Wilson 
V.  Anthony,  19  Ark.  16. 

Plaintiffs  have  shown  no  impediment  to  an  earlier  prosecu- 
tion of  their  claim,  or  ignorance  of  their  rights  or  the  facts, 
nor  have  they  shown  any  excuse  for  their  delay  further  than 
has  already  been  stated.  It  appears  that  one  or  more  of  them 
were  married  women  at  the  time  Mrs.  Walton  purchased,  and 
have  remained  so.     Can  laches  be  imputed  to  them  ? 

At  common  law,  while  a  married  woman  remained  under 
the  disability  of  coverture,  she  could  not  be  guilty  of  laches. 
In  equity,  she  is  considered  in  all  respects  as  &  feme  sole  in  re- 
spect to  property  settled  to  her  sole  and  separate  use.  Under 
the  constitution  of  this  state,  her  real  and  personal  property, 
acquired  in  any  manner,  are  and  remain  lier  separate  estate 
and  property  so  long  as  she  may  choose,  and  can  be  devised, 
bequeathed,  or  conveyed  by  her  the  same  as  if  she  were  &feme 
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sole,  and  are  not  subject  to  the  debts  of  her  husband.  Under 
our  statutes,  property  owned  by  her  at  the  time  of  her  marriage, 
or  acquired  by  her  afterwards,  is  and  remains  her  sole  and 
separate  property,  and  can  be  used  by  her  in  her  own  name, 
and  is  not  subject  to  the  interference  or  control  of  her  husband. 
She  can  bargain,  sell,  assign,  and  transfer  her  separate  per- 
sonal property,  and  carry  on  any  trade  or  business  and  perform 
any  labor  or  services  on  her  sole  and  separate  account;  and 
her  earnings  from  her  trade,  business,  labor,  or  services  are  her 
sole  and  separate  property,  and  can  be  used  or  invested  by 
her  in  her  own  name.  No  bargainor  contract  made  by  her  in 
respect  to  her  separate  property,  or  in  or  about  her  trade  or 
business,  under  the  statutes  of  this  state,  is  binding  upon  her 
husband,  or  renders  him  or  his  property  in  any  way  liable 
therefor.  She  can  be  sued  alone  upon  contracts  made  by  her 
in  respect  to  her  sole  and  separate  property,  or  in  respect  to 
any  trade  or  business  carried  on  by  her,  and  can  maintain  an 
action  in  her  own  name  for  or  on  account  of  her  sole  or  sep- 
arate estate  or  property,  business  or  services,  or  for  damages 
against  any  person  or  body  corporate  for  any  injury  to  her  per. 
son,  character,  or  property.  In  an  action  brought  or  defended 
by  her  in  her  name,  her  husband  or  his  property  is  not  liable 
for  the  costs  thereof  or  the  recovery  therein.  Whenever  judg- 
ment is  recovered  against  her,  it  can  be  enforced  against  her 
sole  and  separate  property  to  the  same  extent  and  in  the  same 
manner  as  if  she  were  sole.  The  statutes  clothe  her  with  the 
same  property  rights,  and,  with  few  exceptions,  subject  her  to 
the  same  liabilities  as  her  husband.  She  can  manage  her  own 
property  and  bind  herself  by  contract,  with  the  exception  of 
contracts  to  convey  land,  in  respect  to  her  property,  separate 
trade,  or  business,  as  fully  and  to  the  same  extent  as  he  can. 
Vested  with  the  rights  of  property  and  the  right  to  sue  and  be 
sued  possessed  by  her  husband,  she  is  subject  to  the  same  rules 
which  restrict  and  control  his  rights.  For  this  reason,  it  has 
been  held  by  this  court  that  she  is  barred  by  the  statute  of 
limitations  which  prescribes  the  time  within  which  actions  to 
recover  land  sold  at  judicial  sales  shall  be  commenced.  For 
the  same  reason  she  can  be  guilty  of  laches.  The  disabilities 
of  coverture  in  respect  to  her  separate  property  having  been 
removed,  she  is  to  the  same  extent  relieved  of  its  consequences: 
Steines  v.  Manhattan  Life  Ins.  Co.,  34  Fed.  Rep.  441,  444;  Bur- 
hie  V.  Levy,  70  Cal.  250,  254;  Morrow  v.  Goudchaux,  41  La. 
Ann.  711;  Lewis  v.  Barber,  21  111.  App.  638,  641. 
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As  an  infant  is  not  sui  juris,  laches  cannot  he  imputed  to 
hirn  during  the  continuance  of  his  minority.  But,  following 
the  analogy  of  the  statute  of  limitations,  it  has  been  held  that 
where  time  has  commenced  to  run  against  the  ancestor,  it  still 
continues  to  run  against  the  minor  heir:  Williams  v.  First 
Presb.  Society,  1  Ohio  St.  478;  Henry  v.  Conn,  12  Ohio,  193; 
Wilsons  V.  Harper,  25  W.  Va.  179.  Has  it  run  against  the 
minors  in  this  action? 

In  this  case  all  the  heirs  were  adults  at  the  time  of  the 
death  of  their  ancestor.  But  since  that  time  one  of  them,  Sal- 
lie  E.  Whitley,  has  died,  leaving  William  M.  and  Daniel  R« 
Whitley,  who  are  minors,  her  only  heirs.  It  is  averred  in  the 
complaint,  and  admitted  in  the  answer,  that  they  were  minors 
at  the  commencement  of  this  action.  But  it  nowhere  appears 
when  Sallie  E,  Whitley  died.  But  it  does  appear  in  the  peti- 
tion of  Mrs.  Walton  to  the  JeflFerson  probate  court  for  dower  in 
the  estate  of  Solomon  Walton,  deceased,  that  she  was  dead 
when  it  was  filed,  and  it  was  filed  before  the  land  belonging  to 
Walton's  estate  was  sold  by  his  administratrix.  The  petition 
was  verified  by  Mrs.  Walton,  and  was  admissible  as  evidence 
in  this  action  in  the  nature  of  an  admission  that  Mrs.  Whit- 
ley was  dead  at  the  time  it  was  filed  in  court,  subject  to  re- 
buttal and  explanation:  Parsons  v.  Copeland,  33  Me.  370;  54 
Am.  Dec.  628;  Bliss  v.  Nichols,  12  Allen,  445;  Wharton  on 
Evidence,  3d  ed,,  sec.  838.  So  it  appears  that  laches  is  not 
imputable  to  the  minor  heirs  in  this  action. 

Does  the  fact  that  Mrs.  Walton  had  a  subsisting  life  estate 
in  the  land  assigned  to  her  as  dower  at  and  since  the  time  of 
her  purchase  afiFect  the  right  of  the  adult  heirs  to  have  the 
sale  of  the  reversion  in  the  lands  so  assigned  set  aside  ?  We 
think  not.  The  purchase  of  Mrs.  Walton  was  one  entire  trans- 
action. All  the  lands,  including  the  reversion,  were  conveyed 
by  the  administratrix  by  the  same  deed  to  the  Altheimers, 
and  in  the  same  way  were  conveyed  by  them  to  Mrs.  Walton. 
The  confirmation  by  the  court  of  the  sale  to  the  Altheimers 
was  one  order.  The  improvements  made  on  the  land  by  Mrs. 
Walton  were  referable  to  the  entire  interest  and  estate  which 
she  claimed  by  virtue  of  dower  and  her  purchase:  Fee  v.  Coto- 
dry,  45  Ark.  410;  55  Am.  Rep.  560,  The  presumption  is,  she 
would  not  have  made  all  of  them  if  the  plaintiffs  had  promptly 
asserted  their  rights.  If  they  had,  within  a  reasonable  time, 
applied  to  a  court  of  equity  having  jurisdiction  to  set  any  part 
of  the  sale  aside,  their  application  would  not  have  been  granted, 
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except  upon  equitable  terms.  Equity  would  have  compelled 
them  to  do  complete  equity.  That  would  have  been  tlie  pay- 
ment of  all  the  purchase-money  paid  by  her  for  the  lands, 
including  the  reversion,  and  to  the  value  of  such  of  the  im- 
provements as  she  was  actually  and  solely  induce!  to  maiia 
by  her  entire  purchase.  So  the  avoidance  of  a  part  necessarily 
involved  the  whole  of  the  purchase,  as  otherwise  complete 
equity  could  not  hare  been  done.  Their  laches,  therefore,  af- 
fected their  right  to  set  aside  the  purchase  of  Mrs.  Walton, 
wholly  or  in  part. 

The  two  minor  heirs  are  entitled  to  one  fourth  of  the  lands 
which  were  not  set  apart  to  the  widow,  and  one  fourth  of  the 
reversionary  interest  in  the  other  lands.  The  other  heirs  have 
precluded  themselves  by  laches  from  obtaining  any  relief. 
Mrs.  Gibson  is  entitled  to  the  other  three  fourths. 

Should  the  minor  heirs  be  charged  for  any  part  of  the  im- 
provements ? 

This  court  has  heretofore  allowed  a  bona  fide  possessor  of 
land  compensation  for  improvements,  upon  equitable  princi- 
ples, independently  of  statutes,  in  three  classes  of  cases:  — 

1.  Where  the  adverse  party  held  the  legal  title  and  was 
entitled  to  the  possession.  In  such  cases  he  was  allowed  to 
"offset,  or  recoup  in  damages,  the  improvements  he  had 
made  upon  the  land,  to  the  extent  of  the  value  of  the  rents 
and  profits  during  his  occupancy":  West  v.  Williams,  15  Ark. 
682;  Marlow  v.  Adams,  24  Ark.  109;  Jones  v.  Johnson^  28  Ark. 
211;  Felkner  v.  Tighe,  39  Ark.  357;  Brewer  v.  Hall,  36  Ark.  352. 

2.  Where  the  owner  knew,  or  ought  from  circumstances  to 
have  known,  that  the  party  in  possession  under  a  claim  of 
right  was  making  valuable  improvements  upon  his  land,  and 
made  no  objection  nor  asserted  his  rights  within  a  reasonable 
time.  In  such  cases,  this  court  allowed  the  full  value  of  the 
improvements,  less  the  rents:  Summers  v.  Howard,  33  Ark. 
490;  Grider  v.  Driver,  46  Ark.  109. 

3.  Where  the  party  in  possession  had  acquired  the  legal 
title,  and  his  purchase  was  set  aside  as  fraudulent,  not  because 
of  actual  fraud,  but  on  account  of  it  being  against  public  pol- 
icy. In  such  cases,  it  allowed  him  compensation  for  the  full 
value  of  his  improvements,  less  the  rents,  and  ordered  to  be 
refunded  to  him  the  purchase-money  and  taxes  paid  by  him 
and  interest:  West  v.  Waddill,  33  Ark.  575;  Hindman  v. 
O'Connor,  54  Ark.  627.  In  Littell  v.  Grady,  38  Ark.  584,  the 
court  found  that  the  party  in  possession  claimed  under  a  title 
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he  acquired  through  actual  fraud  participated  in  by  himself,, 
and  refused  to  allow  him  compensation  for  improvements,  un- 
less the  adverse  party  claimed  rents,  and  in  that  event  ordered 
that  he  be  allowed  compensation  to  the  extent  of  the  rents,  but 
no  further. 

In  other  cases  this  court  has  allowed  for  repairs,  as  in  Rob- 
ertson V.  Read,  52  Ark.  381;  20  Am.  St.  Rep.  188;  and  Jefferson 
v.  Edrington,  53  Aric.  545.  In  the  last-mentioned  case  the 
court  allowed  the  party  in  possession  to  offset  the  rents  by  the 
value  of  such  improvements  as  a  prudent  man  would  have 
deemed  necessary  to  sustain  the  estate. 

The  rule  followed  by  this  court  in  the  third  class  of  cases  is 
well  sustained  by  the  authorities:  Ex  parte  Bennett,  10  Ves. 
400,  401;  Robinson  v.  Ridley,  6  Mad.  2;  Hawley  v.  Cramer,  4 
Cow.  744;  Davoue  v.  Fanning,  2  Johns.  Ch.  271;  York  Buildings, 
Co.  V.  Mackenzie,  8  Brown  Pari.  C.  42;  Yeackel  v.  Litchfield,  13 
Allen,  419;  90  Am.  Dec.  207;  Daveyv.  Darrant,  1  De  Gex  &  J. 
535;  Putnam  v.  Ritchie,  6  Paige,  404,  405;  Sedgwick  and 
Wait  on  Trial  of  Title  to  Land,  sec.  693;  2  Sugden  on  Ven- 
dors, •897,  *898;  Lewin  on  Trusts,  p.  491,  sec.  2,  p.  493, 
sec.  8.  The  court  in  such  cases  acts  upon  the  principle  that 
the  party  who  goes  into  a  court  as  a  complainant  to  ask  equity 
must  himself  be  willing  to  do  what  is  equitable. 

Mrs.  Gibson  is  therefore  entitled  to  some  compensation  for 
improvements.  The  minor  heirs  are  entitled  to  one  fourth  of 
the  rents  and  profits  of  the  lands  which  were  not  set  apart  to 
the  widow  as  dower,  which  have  accrued  since  the  fifteenth 
day  of  October,  1879,  the  day  on  which  the  sale  by  the  admin- 
istratrix was  confirmed  by  the  probate  court,  and  Mrs.  Gibson 
is  entitled  to  the  other  three  fourths.  They  should  be  charged, 
in  account  with  Mrs.  Gibson,  with  one  fourth  of  the  proceeds 
of  the  sale  by  the  administratrix  of  the  lands  which  were  not 
assigned  as  dower,  and  lawful  interest  thereon  from  the  date 
of  the  payment  thereof;  with  one  fourth  of  the  taxes  paid 
thereon  by  her  since  the  sale,  and  interest  thereon;  with  one 
fourth  of  the  value  of  the  improvements  made  by  her  on  the 
same  (the  lands  which  were  not  set  apart  as  dower);  and  with 
one  fourth  of  the  proceeds  of  the  sale  by  the  administratrix  of 
the  reversion,  and  interest  thereon  from  the  date  of  the  pay- 
ment; and  should  be  credited  with  the  one  fourth  of  the  rents 
and  profits  to  which  they  are  entitled  as  before  stated.  Upon 
such  an  account  being  stated,  the  balance  should  be  made  a 
charge  on  the  part  or  interest  in  the  land  belonging  to  the 
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party  against  whom  it  may  be  found,  and  the  payment  of  it 
(the  charge)  should  be  enforced  according  to  the  rules  of 
equity. 

The  decree  of  the  court  below  is  therefore  reversed,  and  the 
cause  is  remanded  for  proceedings  consistent  with  this  opinion. 


Executors  and  Administrators  —  Pcrchasb  bt,  at  Salk  —  Heir's 
Rights  Lost  bt  Laches.  —  The  heirs  cannot  repudiate  a  sale  made  by  an 
administrator  to  himself,  unless  they  elect  to  do  so  within  a  reasonable  time, 
aii'l  a  delay  of  four  years  by  persons  sui  juris  is  unreasonable:  Flanders  y. 
iuunders,  23  Ga.  249;  68  Am.  Dec.  523,  and  note.  A  purchase  by  an  execu- 
tor at  his  own  sale  is  not  void,  but  voidable  by  those  interested  acting  within 
a  reasonable  time,  and  his  possession  under  such  purchase  becomes  adverse 
from  its  date:  Smith  v.  Granberry,  39  Ga.  381;  99  Am.  Dec.  464,  and  note. 

Laches.  —  One  who  commences  an  action  within  the  time  allowed  by  the 
statute  of  limitations  cannot  be  denied  relief  on  the  ground  of  laches:  Cart' 
wriyht  v.  McQown,  121  111.  388;  2  Am.  St.  Rep.  105. 

Laches.  —  What  is  a  reasonable  time  in  which  an  infant  can  disaffirm  a 
deed  is  a  question  of  fact:  Searcy  t.  Hunter,  81  Tex.  644;  26  Am.  St.  Rep. 
837,  and  note. 

Laches  —  Married  Womek.  —  Where  a  statute  gives  to  married  women 
full  control  and  possession  of  their  property,  the  statute  of  limitations  runs 
against  them  as  against  a  feme  sole:  CasCner  v.  Walrod,  83  IlL  171;  25  Am. 
Rep.  369. 

Executors  and  Administrators  —  Purchasb  bt,  at  Salk.  —  Whether 
Entitled  to  Imfrovkjiknts:  See  Hoiuton  r.  Bryan,  78  Oa.  181;  6  Am.  St 
Rep.  252. 
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Co-ten ANOT  —  Adverse  Possession. — Possession  of  one  oo-tenant  is  the 
possession  of  all,  until  he  does  some  act  of  ouster  to  notify  the  others 
that  his  possession  is  exclusive. 

Co-tenanct — Adverse  Possession  —  Tax  Deed. — The  fact  that  one  co- 
tenant  has  placed  upon  record  a  tax  deed  of  the  common  property,  taken 
to  himself  alone,  without  proof  that  his  co-tenants  knew  of  it,  or  that 
they  knew  that  he  claimed  to  hold  under  it,  will  not  establish  an  adverse 
possession  as  against  them. 

Tax  Sale  —  Validitt.  —  Where  different  sections  of  land,  severally  assessed, 
are  sold  in  a  body  for  the  sum  of  the  taxes  due  upon  all,  the  sale  and 
tax  deed  thereunder  are  absolutely  void. 

•Co-TENANc\'  —  Tax  Sale  —  Purchase  bt  Co-tenant.  —  A  co-tenant  who 
purchacses  the  whole  of  the  common  property,  at  a  sale  thereof  for  delin< 
queut  taxes,  does  not  acquire  any  interest  or  title  as  against  his  co-ten- 
ants. 

Tax  Deed  —  Description.  —  A  tax  deed  to  part  of  a  tract  of  land  sold  for 
taxes  due  upon  the  whole,  which  indicates  the  corner  of  the  legal  subdi< 
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▼ision  from  which  the  part  sold  was  taken,  and  the  nnmber  of  acres  in 
the  part,  is  sufficient  as  to  description. 

DsEDS — Construction.  —  A  grantor  who  owns  the  undivided  four  fifths 
of  land,  and  conveys,  with  coveaants  of  general  warranty,  "  a  fall  half- 
interest  in  all  the  right,  title,  and  interest  in  and  to"  the  land,  conveys 
an  undivided  half-interest  in  tlie  land,  and  not  in  his  interest. 

Oo-TKNANCY  —  Taxes  —  Contribution. — A  tenant  in  common  who  pays 
the  taxes  against  the  whole  of  the  common  property  is  entitled  to  con- 
tribution from  hid  co-teuants  to  the  amount  of  the  taxes  due  by  each  oa. 
bis  interest. 

0.  P.  Lyles,  for  the  appellant. 

IF.  0.  Weatherford,  for  the  appellee. 

Hemingway,  J.  This  was  a  bill  on  the  part  of  tenants  in 
common  to  set  aside  tax  deeds  under  which  their  co-tenant 
claimed  land  in  severalty,  and  for  partition  between  them. 
The  defendant  relied  upon  a  tax  deed  and  a  decree  confirm- 
ing the  same  as  to  a  part  of  the  land,  and  upon  a  subsequent 
tax  deed  and  the  statute  of  limitations  as  to  all  of  it.  If  the 
defense  upon  either  of  the  latter  grounds  be  sustained,  it  dis- 
penses with  the  consideration  of  the  former;  and  we  proceed 
to  consider  them.  There  are  two  adequate  objections  to  the 
plea  of  limitation. 

In  the  first  place,  there  is  no  proof  that  the  defendant  ever 
held  the  actual  possession  of  the  land;  and  in  the  second 
place,  if  he  had  such  possession,  it  would  be  construed  as  the 
common  possession  of  all  the  co-tenants  until  he  did  some  act 
of  ouster  to  notify  the  others  that  his  possession  was  exclu- 
sive: 33  Cent.  L.  J.  296;  Freeman  on  Cotenancy  and  Partition, 
Gees.  373  et  seq.;  Angell  on  Limitations,  sec.  420.  There  is 
not  only  no  evidence  of  the  defendant's  exclusive  possession, 
but  there  is  no  proof  that  he  openly  asserted  any  exclusive 
right;  neither  is  shown  by  proof  that  he  placed  upon  record 
a  tax  deed  taken  to  himself  alone,  without  proof  that  his 
co-tenants  knew  of  it,  or  that  they  knew  he  claimed  to  hold 
under  it. 

The  title  asserted  under  the  deed  itself  is  of  as  little  avail. 
By  the  recitals  of  the  deed,  four  sections  of  land,  severally  as- 
sessed, were  sold  in  a  body  for  the  sura  of  the  taxes  due  upon 
all.  Each  section  was  thereby  sold  for  the  taxes  due  upon 
each  of  the  others  as  much  for  the  taxes  due  upon  it.  Such  a 
sale  is  absolutely  void,  for  the  collector  has  no  more  authority 
to  sell  one  tract  of  land  for  a  tax  due  upon  another  than  for  a 
etore-account  or  other  ordinary  debt.     It  is  said  in  the  argu- 
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ment  that  although  the  deed  recites  a  sale  in  a  body  for  sepa- 
rate taxes,  in  fact  the  tracts  were  sold  separately  for  the  taxes 
due  upon  each,  and  that  the  deed  should  be  corrected  to  con- 
form to  the  facts.  Two  conditions  indispensable  to  a  grant  of 
Buch  relief  are  wanting,  —  pleading,  and  proof  to  justify  it. 

Against  the  former  tax  sale,  which  covered  only  a  part  of 
the  land,  it  is  urged  that  the  sale  was  void,  because  it  was 
made  to  a  tenant  in  common,  whose  attempted  purchase 
amounted  to  no  more  than  the  payment  of  the  taxes.  As  the 
interests  of  the  co-tenants  were  assessed,  taxed,  and  sold  to- 
gether, the  sale  was  occasioned  alike  by  the  default  of  each 
party.  Whether  either  might  have  paid  his  pro  rata  of  the 
tax,  and  upon  the  sale  of  the  other's  undivided  interest,  pur- 
chased it,  is  a  question  not  presented  nor  considered.  For  as 
the  defendant  did  not  pay  his  part  of  the  tax,  but  suffered 
default  as  to  it,  and  made  it  necessary  that  his  interest  be 
sold  with  that  of  the  plaintiff,  his  purchase  amounted  to  noth- 
ing more  than  the  payment  of  the  tax,  and  gave  him  no  right 
except  to  demand  contribution  from  his  co-tenant.  The  author- 
ities upon  the  subject  are  too  numerous  for  reference,  but  we 
adopt  the  views  of  the  supreme  court  of  Michigan,  as  expressed 
in  Page  v.  Webster,  8  Mich.  263;  77  Am.  Dec.  446.  See  Maul 
V.  Rider,  51  Pa.  St.  377;  Freeman  on  Cotenancy  and  Partition, 
sec.  158;  Cooley  on  Taxation,  500;  Brown  v.  Hogle^  30  111. 
119;  Moore  v.  Woodall,  40  Ark.  42. 

The  complaint  does  not  question  the  jurisdiction  of  the 
court  in  the  proceedings  to  confirm  the  tax  title,  or  assail  the 
decree  of  confirmation  for  fraud,  or  upon  any  other  recognized 
ground.  It  is  therefore  binding  upon  the  plaintiffs,  though 
erroneous  upon  the  facts,  and  the  injustice  that  it  does  adds 
but  one  more  instance  of  injustice  to  property  owners  flowing 
from  decrees  rendered  upon  constructive  service.  The  legis- 
lature seems  to  have  thought  that  the  public  policy  subserved 
by  such  proceedings  outweighed  the  wrongs  done  to  individ- 
uals, and  we  cannot  review  its  judgment  or  avert  consequent 
hardships.  The  plaintiffs  are  entitled  to  no  interest  in  the 
lands  embraced  in  the  decree  of  confirmation,  but  are  entitled 
to  their  interest  in  such  of  the  lands  embraced  in  the  tax  sale 
as  were  omitted  from  the  decree.  As  the  plaintiff  in  that  case 
obtained  an  inequitable  and  unjust  decree,  it  is  by  no  means 
clear  that  it  should  in  any  case  be  corrected  so  as  to  cure 
mistakes  made  in  entering  it  prejudicial  to  hira;  but  the 
pleadings  and  proof  present  no  case  which  calls  lor  the  deter- 
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mination  of  that  question,  and  the  effect  of  the  decree  will  be 
restricted  to  the  lands  described  in  it.  The  description  of  the 
lands  in  the  decree  is  sufficiently  definite  and  certain.  It  in- 
dicates the  corner  of  the  legal  subdivision  from  which  the 
part  sold  was  to  be  taken,  and  the  number  of  acres  in  the  part. 
As  the  law  provided  that  the  part  should  be  laid  out  in  a 
square,  that  was  sufficient  to  locate  the  part  sold. 

A  grantor  who  owns  an  undivided  four  fifths  of  a  tract  of 
land,  and  conveys  "  a  full  half-interest  in  all  the  right,  title, 
and  interest  in  and  to"  the  land,  conveys  an  undivided  half- 
interest  in  the  land,  and  not  in  his  interest.  The  terms  of  the 
grant  are  unusual,  but  we  think  they  were  employed  to  make 
it  plain  that  a  "full  half-interest  in  all  the  title  "passed  by 
the  conveyance,  as  distinguished  from  a  half  of  the  grantor's 
interest.  The  deed  contains  covenants  of  general  warranty, 
and  it  must  be  presumed  that  they  were  inserted  for  some 
purpose;  but  if  the  thing  granted  was  only  one  half  of  the 
grantor's  interest,  the  covenant  was  nugatory;  for  if  the  gran- 
tor had  nothing,  the  deed  only  purported  to  convey  one  half 
of  nothing,  or  if  he  had  any  interest,  its  purport  was  to  grant 
half  of  whatever  his  interest  might  have  been.  With  such  a 
description  of  the  thing  granted,  covenants  are  meaningless; 
but  we  do  not  think  this  a  reasonable  interpretation  of  the 
deed.  It  was  intended  to  convey  a  full  balf-intorest  in  the 
land,  and  to  warrant  the  title  thereto. 

An  amended  bill  alleged  that  the  defendant  had  cut  and 
gold  timber  and  received  rents  from  the  laud.  Of  these  facts 
there  is  no  proof,  and  the  plaintiffs  are  entitled  to  no  relief  on 
that  account. 

The  defendant  has  paid  taxes  upon  the  land  since  and  in- 
cluding 1861,  for  which  the  plaintiffs'  interest  was  bound;  the 
plaintiffs  should  pay  him  their  portion  of  all  sums  thus  paid, 
with  interest  at  the  rate  of  six  per  cent  from  the  respective 
dates  of  such  payments,  and  the  same  should  be  made  a  charge 
upon  their  interest  in  the  land.  The  amount  of  such  pay- 
ments is  not  disclosed,  and  an  account  thereof  must  be  taken. 

The  plaintiffs  are  entitled  to  an  undivided  three  tenths  of 
all  the  land,  except  those  parts  embraced  within  the  decree  ol 
confirmation,  and  the  defendant  to  the  remainder.  The  court 
erred  in  dismissing  the  complaint;  and  the  judgment  will  be 
reversed,  and  the  cause  remanded,  with  directions  to  enter  a 
decree  for  partition,  and  for  further  proceedings  in  accordance 
with  this  opinion. 
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Co-TKNANCT  —  POSSESSION  OF  OnE  Co-TENANT,  POSSESSION  Of  AlL.  — 
Prima  facie,  the  possession  of  one  co-tenant  is  that  of  the  other  also:  Oglesby 
V.  HoUister,  76  Cal.  136;  9  Am.  St.  Rep.  177;  Page  v.  Branch,  97  N.  0.  97;  2 
Am.  St.  Rep.  281,  and  note.  Possession  of  one  co-tenant  is  always  presumed 
to  be  in  accordance  with  the  common  title  until  some  notorious  and  unequiv- 
ocal act  of  exclusion  occurs:  Hudson  v.  Goe,  79  Me.  8.3;  I  Am.  St.  Rep.  288» 
and  note;  Googler  v.  Rodgers,  25  Fla.  853. 

CO-TENANCT  —  EFFECT  OF  PORCHASE  OF  TaX   TiTLB  BY  OnK  CO-TKNANT.  — 

The  purchase  of  a  tax  title  against  the  common  property  by  on*  co-tenant 
inures  to  the  benefit  of  all  the  co-tenants:  Donnorv.  Quariermas,  90  Ala.  164; 
24  Am.  St.  Rep.  778,  and  note,  with  cases  collected.  A  tenant  in  commuu 
cannot  buy  in  an  outstanding  title,  to  the  prejudice  of  his  co-tenants:  Carpenter 
V.  Carpenter,  131  N.  Y.  101;  27  Am.  St.  Rep.  569,  and  note;  Gilchrist  v. 
Beswlck,  33  W.  Va.  168. 

Co-tenancy  —  Contribution  among  Co-tenants  for  Payment  of  Taxes. 
—  One  tenant  in  common  may  compel  contribution  from  hia  co-tenants  for 
their  share  of  the  taxes  rightfully  paid  by  him  upon  the  entire  tract  possessed 
by  all  as  heirs:  Eads  v.  Retherford,  114  Ind.  273;  5  Am.  St.  Rep.  611,  and 
note;  note  to  Moon  v.  Jennings,  12  Am.  St.  Rep.  390;  Page  v.  Webster,  8 
Mich.  263;  77  Am.  Dec.  446.  But  where  a  co-tenant  has  had  exclusive  pos- 
session and  enjoyment  of  the  common  property  for  many  years,  all  the  while 
ignoring  the  title  of  his  co-owners,  and  excluding  them  from  any  control  of 
the  land,  he  cannot  compel  such  contribution:  Wiatar*  Appeal,  125  Pa.  St. 
526;  11  Am.  St.  Rep.  917,  and  note. 


St.  Louis  and  San  Francisco  Railway  Company 
V.  Murray. 

[65  Arkansas,  248.] 
Railroads  — .Negligence  — :  Liability  to  Passenger  Leaping  trow  Train. 

—  Where  a  passenger,  through  the  negligent  or  unskillful  operation  of 
its  trains  by  a  railroad  company,  is  placed  in  a  situation  apparently  so 
perilous  as  to  render  it  prudent  for  him  to  leap  from  the  train,  whereby 
be  is  injured,  he  is  entitled  to  recover  damages,  although  he  would  not 
have  been  injured  if  he  had  remained  on  the  train. 

Railroads  —  Negligence  —  Passenger  Leaping  from  Train  —  Evidence. 

—  In  an  action  by  a  passenger  to  recover  damages  for  an  injury  received 
in  leaping  from  a  railroad  train  to  avoid  a  threatened  peril,  the  opinions, 
declarations,  and  acts  of  other  passengers  at  the  time  are  admissible  in 
evidence  to  show  how  the  situation  appeared  to  the  party  injured,  and  to 
his  fellow-passengers,  and  whether  he  acted  as  a  man  of  ordinary  prudence 
would  have  acted  under  the  same  circumstances  or  not. 

Evidence  —  Expression  of  Pain.  —  In  an  action  to  recover  damages  for 
personal  injury,  declarations  made  by  the  party  injured,  at  or  near 
the  time  of  the  accident,  as  to  his  present  pain  or  injury,  are  admissible 
to  show  its  existence;  but  whether  the  pain  was  real  or  feigned  is  for 
the  jury  to  determine. 

Action  to  recover  damages  for  personal  injury.     The  plain- 
tiff, Murray,  was  a  passenger  on  defendant's  train,  and  when 
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about  two  miles  from  his  destination,  the  train,  after  passing 
a  curve  in  the  road,  stopped.  The  time  was  night,  and  while 
the  train  was  standing  still,  another  train  was  heard  approach- 
ing on  the  same  track.  The  conductor  went  down  the  track 
about  twenty  feet,  and  signaled  the  approaching  train  to  stop. 
About  this  time  a  fellow-passenger  of  plaintiff  saw  the  ap' 
preaching  train  and  called  to  the  other  passengers,  "  Here 
comes  another  train  running  into  us;  we  had  better  get  out." 
The  plaintiff  and  other  passengers  immediately  leaped  from 
the  train,  and  in  doing  so  plaintiff  fell  into  a  ditch  and  injured 
one  of  his  shoulders.  The  approaching  train  proved  to  be  a 
locomotive  and  a  caboose,  which  were  stopped  within  about 
thirty  feet  of  the  passenger  train  from  which  plaintiff  leaped. 
One  of  the  plaintiff's  fellow-passengers  testified  that  he  got  off 
the  train  to  avoid  danger,  and  from  the  circumstances  thought 
it  prudent  to  get  off  the  train.  The  plaintiff  testified  to  the 
remark  made  by  a  fellow-passenger,  quoted  above.  An- 
other witness  testified  that  on  the  night  in  which  plaintiff  was 
injured  he  assisted  him  in  removing  his  coat,  and  the  next 
morning  assisted  him  in  putting  it  on,  plaintiff  at  both  times 
complaining  of  pain  in  his  injured  shoulder.  One  Levisee,  a 
brakeman  on  the  second  train,  testified  that  if  it  had  been 
made  up  of  the  usual  length  of  loaded  cars,  it  could  not  have 
been  stopped  so  quickly,  nor  in  time  to  have  prevented  it  froic 
running  into  the  first  train.  All  this  evidence  was  admitted, 
over  objections  and  exceptions.  The  following  instructions, 
referred  to  in  the  opinion  as  part  thereof,  were  given  to  the 
jury,  against  the  objection  of  the  defendant:  "  The  main  issues 
for  your  consideration  are:  1.  Did  the  plaintiff  receive  an  in- 
jury? 2.  Was  such  injury  occasioned  or  caused  by  the  negli- 
gence, carelessness,  or  improper  management  of  the  defendant? 
|3.  Did  the  plaintiff,  by  his  own  negligence,  contribute  to  the 
injury?  Each  of  these  propositions  you  are  to  determine  from 
the  evidence.  If  you  should  find  that  there  was  an  injury  re- 
ceived by  the  plaintiff,  and  that  the  same  was  caused  by  the 
negligence,  carelessness,  or  improper  management  of  the  defend- 
ant, you  will  find  for  the  plaintiff,  unless  you  find  also  that  the 
plaintiff  by  his  negligence  contributed  to  such  injury.  Incase 
you  should  find  that  the  plaintiff's  negligence  occasioned  or 
contributed  to  such  injury  (if  any),  you  will  find  for  thedefeml- 
ant.  The  mere  fact  that  the  plaintiff,  through  fear  and  appre- 
hension of  danger,  did  an  act  which  was  the  immediate  cause  of 
injury  to  himself,  is  not  of  itself  sufficient  to  autliorise  u  finding 
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^for  him;  but  to  authorize  such  finding,  you  must  also  find  that 
the  defendant  was  guilty  of  some  act  of  negligence,  carelessness, 
or  improper  management  in  running  his  train  in  close  prox- 
imity to  plaintifi',  which  was  aufiicient  to  create  in  the  mind  of 
a  reasonable  and  prudent  person  such  fear  and  apprehension. 
Should  you  find  that  the  defendant  was  guilty  of  negligence, 
carelessness,  or  improper  management,  and  that  an  injury  to 
the  plaintiflf  was  occasioned  thereby,  you  will  consider  then 
whether  the  plaintiff  was  himself  guilty  of  contributory  negli- 
gence. If  you  should  find  from  the  evidence  that  by  the  neg- 
ligence of  the  defendant  the  plaintiff  was  put  in  a  position  of 
great  peril,  and  in  attempting  to  escape  that  peril  he  did  an 
act  also  dangerous,  from  which  an  injury  resulted  to  him- 
such  act  would  not  necessarily  be  an  act  of  contributory  neg- 
ligence, such  as  would  prevent  him  from  a  recovery  for  such 
injury.  The  test  of  contributory  negligence  under  such  cir- 
cumstances is,  Was  his  attempt  an  unreasonable,  precipitate, 
or  rash  act?  or  was  it  an  act  which  a  person  of  ordinary  pru- 
dence might  do  under  the  like  existing  circumstances?  —  and 
it  is  not  to  be  determined  by  the  result  of  the  attempt  to  es- 
cape, nor  by  the  result  that  would  have  followed  had  the  at- 
tempt not  been  made.  If  you  should  find  from  the  evidence 
that  the  plaintiff  was  carelessly,  negligently,  or  improperly 
placed  by  the  defendant  in  a  position  of  danger,  while  in 
•^the  car  of  the  defendant,  by  reason  of  the  defendant  running 
a  locomotive  and  caboose  in  close  proximity  to  the  car  in  whicli 
the  plaintiff  was,  if  he  was  in  such  car,  then  the  plaintiff 
would  have  the  right  to  judge  of  the  danger  in  remaining  in 
-such  car,  as  also  the  danger  in  attempting  to  escape,  from  the 
circumstances  as  they  appeared  to  him,  and  not  by  the  result, 
and  if  he,  in  making  such  an  attempt  to  es.cape,  used  such 
care  as  a  prudent  man  under  such  circumstances  should  have 
used,  and  in  doing  so  received  an  injury,  he  should  recover." 
Verdict  and  judgment  in  favor  of  plaintiff  for  one  thousand 
dollars,  and  defendant  appealed. 

E.  D.  Kenna  and  B.  R.  Davidson^  for  the  appellant. 

L.  Oregg  and  J.  D.  Walker,  for  the  appellee. 

Battle,  J.  It  is  contended,  on  the  part  of  appellant,  that  if 
the  train  on  which  appellee  was  a  passenger  was  standing  still 
upon  the  track,  and  the  engine  and  caboose  approaching  it  from 
the  rear  were  under  full  control  of  those  in  charge  of  them,  and 
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the  persons  in  charge  were  keeping  a  proper  lookout  and  could 
have  stopped  them,  at  the  rate  of  speed  at  which  they  were 
running,  at  any  time,  without  collision,  the  appellee  had  no 
cause  of  action,  notwithstanding  he  was  frightened  and  leaped 
from  the  train  and  injured  himself.  According  to  this  con- 
tention, the  appellant  was  not  liable  for  damages  to  appellee 
if  it  was  using  every  precaution  to  prevent  a  collision  of  its 
trains,  and  was  under  no  obligations  to  avoid  frightening 
him,  and  thereby  causing  him  to  do  an  act  which  might  have 
resulted  in  injury,  and  would  not  have  been  liable  if  appellee 
had  reasonably  believed  he  was  in  great  danger  of  being 
killed  by  a  collision,  and  in  the  exercise  of  ordinary  pru- 
dence had  leaped  from  the  train  in  order  to  save  his  life,  and 
thereby  injured  himself.  In  other  words,  it  could  have,  with 
impunity,  scared  him  to  any  extent,  and  forced  him  to  make 
dangerous  leaps  to  save  his  life,  and  thereby  injure  himself, 
provided  the  precaution  it  used  was  suflScient  to  prevent  a 
collision,  and  the  fact  was  the  appellee  would  not  have 
been  hurt  if  he  had  remained  on  the  train.  But  this  is  not 
true.  Railroad  companies,  in  the  carriage  of  passengers,  are 
required  to  use  the  utmost  care  and  foresight,  and  are  held 
responsible  for  the  slightest  negligence.  The  first  and  most 
important  duty  incumbent  on  them  is  to  provide  for  the  safety 
of  their  passengers.  To  this  end  they  are  required  to  provide 
all  things  necessary  to  their  security  reasonably  consistent 
with  their  business  and  '*  appropriate  to  the  means  of  convey- 
ance employed  by  them,"  and  to  exercise  the  highest  degree 
of  practicable  care,  diligence,  and  skill  in  the  operation  of  their 
trains:  ArkansuB  Mid.  R^y  Co.  v.  Canman,  52  Ark.  517.  If 
they  recklessly,  unskillfully,  or  negligently  operate  their  trains, 
and  thereby  place  their  passengers  in  situations  apparently  so 
dangerous  and  hazardous  as  to  create  in  the  minds  of  the 
passengers  reasonable  apprehensions  of  peril  and  injury,  and 
thereby  excite,  alarm,  and  induce  them  to  make  efforts  to  es- 
cape, and  in  the  attempt  to  escape  they  receive  personal  inju- 
ries, the  railroad  companies  are  responsible  for  damages:  Jones 
v.  Boyee,  1  Stark.  493;  Stokes  v.  Saltonttall,  13  Pet.  181;  Cas- 
well V.  Boston  etc.  R.  R.  Co.,  98  Mass.  194;  93  Am  Dec.  151; 
Twondey  ▼.  Central  Park  etc.  R.  R.  Co.,  69  N.  Y.  158;  25  Am. 
Rep.  162. 

In  order  to  render  the  railroad  company  liable  for  injuries 
received  in  an  effort  to  escape  an  apprehended  danger,  there 
must  have  been  a  reasonable  cause  of  alarm  occasioned  by  the 
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negligence  or  misconduct  of  the  company.  If  the  effort  of  the- 
passenger  to  escape  resulted  from  a  rash  apprehension  of  dan- 
ger which  did  not  exist,  and  the  injury  which  he  sustained  i» 
to  be  attributed  to  rashness  and  imprudence,  he  is  not  en- 
titled to  recover.  But  if,  on  the  other  hand,  he  be  placed^ 
through  the  negligent  or  unskillful  operation  of  its  trains  by 
the  railroad  company,  in  a  situation  apparently  so  perilous  as- 
to  render  it  prudent  fof  him  to  ledp  from  the  train,  whereby 
he  is  injured,  he  will  be  entitled  to  recover  damages,  although 
he  would  not  hav6  been  hurt  if  he  had  remained  on  the  train. 

On  occasions  where  a  passenger  is  suddenly  confronted  by 
imminent  danger  and  peril,  he  cannot  reasonably  be  expected 
to  calculate  chances,  or  to  deliberate  upon  the  means  of  escape^ 
but  "  must,  of  necessity,  judge  hastily  of  the  danger  of  remain- 
ing where  he  is,  as  also  of  the  danger  of  attempting  to  escaper 
by  the  circumstances  as  they,  at  the  instant,  appear  to  him, 
and  not  by  the  result."  He  acts  upon  the  probabilities  as 
they  appear  to  him,  and  if  he  acts  as  a  man  of  ordinary  pru- 
dence, "  placed  in  the  same  circumstances  and  under  a  like 
necessity  of  immediate  action  and  decision,"  would  have 
acted,  and  in  so  doing  makes  an  effort  to  escape  and  is  in- 
jured, the  railroad  company  is  responsible  to  him  for  his  dam- 
ages: See  cases  above  cited,  and  Wilson  v.  Northern  Pac. 
R.  R.  Co.,  26  Minn.  278;  37  Am.  Rep.  410. 

Chicago  etc.  R'y  Co.  v.  Felton,  125  111.  458,  and  Gulf  etc.  Ry 
Co.  V.  Wallen,  65  Tex.  568,  cited  by  appellant  to  sustain  its 
contention,  do  not  controvert  the  rule  as  we  have  stated  it, 
but  recognize  it  as  correct.  In  the  former  ease,  the  plaintiff's 
intestate  was  a  passenger  on  the  defendant's  train.  He  was 
going  from  Ottawa  to  Joliet,  in  Illinois.  From  Ottawa  to  Chi- 
cago the  defendant  used  a  double  track,  and  trains  going  in 
the  same  direction  generally  used  one  track,  and  those  going 
in  the  opposite  direction  used  the  other.  At  the  time  plain- 
tiff's intestate  was  a  passenger,  the  tracks  were  covered  with 
snow.  The  train  on  which  he  was  riding  ran  into  a  snow- 
bank and  stopped.  At  a  point  a  short  distance  from  where  it 
stopped  and  in  the  rear  of  it  the  road  curves.  It  was  impos- 
sible for  a  person  looking  from  the  point  where  the  snow-bank 
was  in  the  direction  of  the  curve  to  tell  whether  a  car  beyond 
the  commencement  of  the  curve  was  upon  the  one  track  or  the 
other.  While  the  train  was  stopped  at  the  snow-bank,  plain- 
tiff's intestate,  on  looking  back,  saw  an  engine  with  a  snow- 
plow  attached  approaching  from  the  direction  of  the  curve. 
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About  this  time  a  fellow-passenger  remarked  that  it  would  run 
into  the  passenger  train.  One  witness  said,  "It  looked  as  if  it 
was  coming  into  the  train."  About  the  same  time,  an  engine 
in  front  of  the  passenger  train  gave  sharp,  quick  whistles. 
Whereupon  plaintiflf's  intestate  became  alarmed,  and  leaped 
from  the  car  in  which  he  was  riding  to  the  ground,  and  was 
fatally  injured.  This  was  about  three  o'clock  in  the  morning.  | 
The  passenger  train  was  standing  on  one  track,  and  the  engine  \ 
with  the  snow-plow  attached  approached,  running  on  the  other. 
There  was  no  collision,  and  the  intestate  would  not  have  been 
hurt  if  he  had  remained  in  the  car.  Justice  Scholfield,  in  de- 
livering the  opinion  of  the  court,  said:  "Since  the  right  of 
recovery  here  is  based  upon  the  negligence  of  the  defendant, 
it  is  not  sufficient  merely  that  plaintiff's  intestate  became 
alarmed  by  reason  of  appearances  produced  wholly  or  in  part 
by  the  defendant:  it  must  appear  that  that  which  produced 
the  alarm,  and  through  it  the  injury,  was  negligence  of  the 
defendant."  Treating  the  signals  given  by  the  whistles  as 
presenting  the  only  question  of  negligence,  he  further  said: 
"The  burden  is  upon  the  plaintiff  to  prove  this  negligence, 
and  that  is  not  done  by  proof  alone  that  a  peculiar  signal  was 
given  by  an  engine  of  the  defendant,  and  that  it  caused  or 
aggravated  the  alarm  of  the  intestate.  If  the  signal  given 
was,  under  the  circumstances,  a  proper  one,  it  cannot  have 
been  negligence  to  give  it." 

In  Gulf  etc.  R'y  Co.  v.  Wallen,  65  Tex.  568,  "  the  plain- 
tiff and  his  wife  were  passengers  on  a  train  on  defendant's 
road  which  stopped  between  two  stations  and  remained  stand- 
ing for  about  an  hour.  While  the  train  was  so  standing,  an- 
other passenger  called  out,  '  Here  comes  a  train  right  on  us. 
Other  passengers  jumped  to  their  feet  and  scrambled  to  get 
out  of  the  car  door.  PlaintiflF  looked  through  the  rear  door, 
and  saw  a  freight  train  coming  towards  the  passenger  train, 
and  about  three  hundred  or  four  hundred  yards  off.  ....  He 
called  to  his  wife,  and  both  ran  to  the  car  platform  and  jumped 
to  the  ground.  His  wife  was  seriously  injured."  The  freight 
train  stopped  one  hundred  yards  in  the  rear  of  the  passen- 
ger train.  The  court  said:  "The  defendant  neither  caused 
nor  contributed  to  the  injury  of  plaintiff's  wife,  unless  it 
allowed  the  freight  train  to  come  so  near  to  or  so  rapidly 
towards  the  passenger-coacji  as  to  frighten  the  passenger.  It 
does  not  appear  from  the  testimony  thut  a  single  one  of  those 
who  leaped  from  the  train,  except  the  plaintiff,  saw  the  freiglit 
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train  coming.  When  the  plaintiff  saw  it,  it  was  three  hundred 
or  four  hundred  yards  distant,  and  as  he  says,  appeared  to  be 
moving  rapidly.  He  does  not  state  that  he  supposed  from 
what  he  saw  that  there  would  have  been  a  collision.     No  one 

left  the  train  upon  his  own  perception  of  danger The 

statement  of  facts  develops  no  cause  whatever  for  the  panic 
which  seized  some  of  those  in  the  cars,  except  a  remark  made 
by  some  one,  that  *  the  freight  train  is  upon  us.'  ....  The 
plaintiflF's  wife  may  have  done  only  what  a  prudent  person 
would  have  done  under  the  same  circumstances,  and  the  de- 
fendant still  not  be  liable.  If  a  ruflBan  had  commenced  the 
discharge  of  a  revolver  in  the  car,  it  would  have  been  prudent 
for  people  to  get  out,  but  the  carrier  would  not  have  been  liable, 
unless  it  committed  some  fault.  The  ruffian  could  be  held,  as 
could  a  passenger,  who,  in  brutal  sport,  raises  a  false  alarm 

and  causes  damage We  can  find  in  the  statement  of 

facts  in  the  record  here  no  proof  that  the  defendant  was  guilty 
of  any  act  of  negligence  contributing  to  the  injury  of  plain- 
tiflf's  wife." 

The  instructions  which  were  asked  by  the  plaintiff  and  given 
by  the  court  and  are  set  out  in  this  opinion  were  substantially 
correct.  They  fairly  submitted  to  the  jury  the  question  of 
fact  upon  the  decision  of  which  the  plaintiff's  right  of  recovery 
depended. 

The  testimony  of  the  witness,  to  the  effect  that  he  thought 
it  was  prudent  to  get  off  the  train,  and  that  he  left  it  for  the 
purpose  of  avoiding  danger,  and  the  testimony  of  another,  that 
a  fellow-passenger  said,  "  Here  comes  another  train  running 
into  us,"  and  said,  "We  had  better  get  out  of  there,"  and  of 
Levisee,  were  admissible  for  the  purpose  of  showing,  in  some 
degree,  how  the  situation  of  appellee  appeared  to  him  and  his 
fellow-passengers  at  the  time  he  leaped  from  the  train  and  was 
hurt,  and  that  in  so  doing  he  acted  as  a  man  of  ordinary  pru- 
dence would  have  acted  under  the  same  circumstances. 

The  testimony  as  to  Rivercomb  assisting  appellee  in  pulling 
off  and  putting  on  his  coat,  and  appellee  complaining  of  being 
hurt  in  the  shoulder,  was  not  admissible  as  a  part  of  the  res 
gestse,  but  was  admissible  to  show  the  existence  of  present 
pain  and  injury  in  the  shoulder.  And  whether  this  action 
and  complaint  as  to  injury  in  the  shoulder  were  real  or  feigned 
was  for  the  jury  to  determine:  Travelers  Ins.  Co.  v.  Mosley,  8 
Wall.  397,  405,  407;  Bridge  v.  Oshkosh,  67  Wis.  195;  Bacon  v. 
Charlton,  7  Cush.  586;  Barber  v.  Merriam,  11  Allen,  322,  324; 
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Hatch  V.  Fuller^  131  Mass.  574;  Atchison  etc.  Wy  Co.  v.  JohnSj 
36  Kan.  769;  59  Am.  Rep.  609,  and  cases  cited;  Bridge  v.  OsA- 
kosh,  71  Wis.  363;  1  Greenl.  Ev.,  14th  ed.,  sec.  102. 

Appellant  contends  that  the  verdict  of  the  jury  was  against" 
the  decided  preponderance  of  evidence,  was  not  sustained  by- 
sufficient  evidence,  and  should  be  set  aside.  If  sucli  was  the 
case,  the  circuit  court  had  the  right  and  should  have  set  it 
aside  and  granted  a  new  trial.  But  the  judge,  who  was  pres- 
ent and  saw  and  heard  the  witnesses  testify,  and  heard  the 
testimony  as  it  was  heard  by  the  jury,  and  ought  to  be  a  better 
judge  of  the  credibility  of  witnesses  and  the  weight  of  the  tes- 
timony than  we,  considering  it  as  it  appears  on  paper,  can  be, 
it  seems,  did  not  think  as  appellant  contends.  But  be  this  as 
it  may,  it  is  not  necessary  for  us  to  approve  the  verdict.  There 
was  evidence  to  sustain  it,  and  according  to  the  rules  whiclv 
govern  this  court,  we  cannot  disturb  the  same. 

Judgment  affirmed.  

Railroads  —  Liabilttt  to  Passbnokh  Lsapino  trom  Traik  to  Avoid 
Danger.  — It  ia  not  necessarily  negligent  in  a  passenger  to  jump  from  a  rap> 
idly  moving  train  in  an  attempt  to  avoid  an  impending  collision:  Wilson  v. 
Northern  P.  R.  R.  Co.,  23  Minn.  278;  37  Am.  Rep.  410;  Buel  v.  New  York 
etc.  R.  R.  Co.,  31  N.  Y.  314;  88  Am.  Dec.  271,  and  note.  See  extended  noia 
to  Walker  r.  Vicksbttrg  etc.  R.  R.  Co.,  17  Am.  St.  Rep.  422.  But  one  who  in 
panic  leaps  from  a  railway  car  while  in  motion,  and  is  injured,  cannot  recover 
therefor  a>;ainat  the  company,  where  such  panic  arose  from  causes  with  which 
it  had  no  connection:  Reary  v.  Louisville  etc.  R'y  Co.,  40  La.  Ann.  32;  8  Am. 
St.  Rep.  497,  and  note.  The  law  does  not  require  one  who  is  surprised  and 
confused  by  a  sudden  danger  should  act  according  to  any  fixed  rule:  Duatne  v. 
Chicago  etc.  R'y  Co.,  72  Wis.  523;  7  Am.  St.  Rep.  879;  Oalena  etc.  R.  R.  Co. 
▼.  Tai-vnod,  17  111.  509;  65  Am.  Dec.  682.  To  the  same  efifeot,  see  Weatern^ 
Maryland  R.  R.  Co.  v.  Harold,  74  xMd.  510. 

EviDKNOK.  —  Exclamations  and  Uondoct  of  thk  Passengers  in  a  Car  at 
THK  TlUK  or  AN  ACCIDENT  are  admissible  in  evidence  as  tending  to  show  how 
the  circumstances  of  apparent  danger  impressed  others,  and  to  vindicate  from 
rashness  the  conduct  of  the  plaintiff  in  leaping  from  the  train,  whereby  h» 
was  injured:  GoUena  etc  R.  R.  Co.  t.  Fof,  16  111.  568;  63  Am.  Deo.  323. 
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165  Arkansas,  296.] 

EsTorPSL  —  CoNSTEiTCTiVB  NoTicE.  —  False  Rephb3entation8,  if  relied 
upoa  by  a  party  ignorant  of  the  truth,  may  create  an  estoppel  in  his 
favor,  although  he  had  constructive  notice  of  their  falsity  by  matter  of 
record. 

Estoppel  —  Falsb  Representations  — Notice.  —  One  who  claims  the  bene- 
fit of  an  estoppel,  on  account  of  representations  made,  must  show  that  he 
was  ignorant  of  the  truth  and  acted  in  reliance  upon  such  false  represen- 
tations. Such  estoppel  can  be  defeated  only  by  actual  and  not  by  con- 
structive notice  of  the  falsity  of  the  representations. 

Estoppel  to  Deny  Title  —Credit  on  False  Representations.  —  One  who 
induces  another  to  extend  credit  to  a  third  person,  by  representing  the 
latter  to  be  the  owner  of  land,  will  be  estopped,  after  such  representa- 
tions have  beeo  acted  upon,  from  denying  such  ownership. 

Injunction.  It  appeared  that  one  Cheairs  conveyed  a  cer- 
tain piece  of  land  to  his  daughter,  Mrs.  Hickey,  the  deed  re- 
citing the  payment  of  the  purchase-money.  The  appellees, 
Thompson  and  Hatcher,  extended  credit  to  the  grantee,  relying 
upon  the  representations  made  by  the  grantor  as  stated  in  the 
opinion.  Mrs.  Hickey  subsequently  reconveyed  the  land  to 
Cheairs,  the  deed  reciting  the  consideration  to  be  the  unpaid 
purchase-money.  Cheairs  then  conveyed  the  land  to  the  ap- 
pellant, Graham.  The  appellees  obtained  judgment  against 
Mrs.  Hickey  on  account,  for  the  credit  extended  to  her,  and 
procured  an  execution  to  be  levied  on  the  land.  Graham  then 
sought  by  injunction  to  restrain  the  sheriflF  from  selling  the 
land  to  satisfy  such  judgment.  Judgment  against  Graham, 
from  which  he  appealed. 

W.  O.  Weatherford,  for  the  appellant. 

N.  W.  Norton,  and  Sanders  and  Watkins,  for  the  appellees. 

Hemingway,  J.  If  the  conveyance  from  Mrs.  Hickey  to 
Cheairs  was  without  consideration,  it  was  fraudulent  as  to  her 
prior  creditors  and  void.  It  is  therefore  necessary  for  Graham, 
whose  rights  in  this  case  depend  upon  that  deed,  to  show  that 
it  was  executed  for  a  valuable  consideration;  and  if  he  fails 
therein,  his  right  to  relief  likewise  fails.  The  evidence  shows 
that  it  was  executed  in  satisfaction  of  a  debt  from  Mrs.  Hickey 
to  Cheairs  for  the  purchase  of  the  land,  and  that  there  was  no 
other  consideration  therefor.  The  appellees  contend,  and  the 
court  held,  that  Cheairs  and  those  claiming  under  him  were 
estopped  to  set  up  such  consideration,  and  upon  the  correct* 
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ness  of  that  ruling  this  appeal  depends.  The  mattter  relied 
upon  as  an  estoppel  was,  we  think,  proved  by  a  preponder- 
ance of  the  evidence;  and  the  question  is,  whether  it  was  suffi- 
cient in  law  to  constitute  an  estoppel.  It  was,  in  substance,  as 
follows:  Before  the  debt  with  appellees  was  contracted  by  Mrs. 
Hickey,  Cheairs  stated  to  the  appellees  that  he  had  given  the 
land  in  controversy  to  her,  and  that  she  would  live  in  the  com- 
munity, and  perhaps  desire  assistance  in  the  way  of  supplies, 
and  that  any  accommodation  shown  her  would  be  appreciated 
by  him.  The  appellees  believed  that  the  land  was  a  gift  from 
Cheairs  to  Mrs.  Hickey,  and  upon  the  credit  thereof  made  the 
advances  out  of  which  their  debt  grew.  When  recommending 
Mrs.  Hickey  for  credit,  Cheairs  did  not  say,  in  so  many  words, 
that  she  owed  him  nothing  for  the  land;  but  he  did  say  that 
he  had  given  it  to  her,  and  this  negatived  the  existence  of  a 
debt  for  it.  So  that  when  he  induced  the  appellees  to  credit 
her,  he,  in  effect,  said  that  she  owed  him  nothing  for  the  land; 
and  when  they  seek  to  collect  their  debt,  he  alleges  that  he 
had  sold  it,  and  that  the  purchase-money  was  unpaid.  The 
question  is,  Will  he  be  heard  to  say  this? 

The  principle  is  broadly  stated,  that  a  person  who  intention- 
ally induces  another  to  act  on  his  representations  will  be  es- 
topped from  denying  their  truth,  wherever  this  would  occasion 
wrong  or  injustice  to  him  who  acted  upon  such  reliance:  2 
Herman  on  Estoppel,  sec.  788. 

But  it  is  contended  that  this  principle  does  not  apply  in  this 
case,  because  the  land  records  of  the  county,  of  which  the  ap- 
pellees had  constructive  notice,  disclosed  the  fact  that  the 
land  had  been  sold,  not  given,  to  Mrs.  Hickey,  and  the  appel- 
lees were  guilty  of  laches  in  not  examining  the  records;  and 
also  because  the  appellees  did  not,  by  crediting  Mrs.  Hickey 
without  taking  some  specific  lien  on  the  land,  place  themselves 
in  a  position  to  avail  themselves  of  an  estoppel. 

One  who  claims  the  benefit  of  an  estoppel  on  account  of 
representations  made  must  show  that  he  was  ignorant  of  the 
truth,  and  acted  in  reliance  upon  the  false  representations. 
But  to  defeat  the  estoppel  on  that  ground,  actual  and  not  con- 
structive knowledge  is  necessary.  The  very  representations 
relied  upon  may  have  caused  the  party  to  desist  from  inquiry 
and  neglect  his  means  of  information,  and  it  does  not  rest 
with  him  who  made  them  to  say  that  their  falsity  might  have 
been  ascertained,  and  it  was  wrong  to  credit  them.  To  this 
principle  many  authorities  might  be  cited:  Gammill  v.  John' 
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son,  47  Ark.  335;  Bigelow  on  Estoppel,  627;  Dodge  v.  Pope, 
93  Ind.  480;  David  v.  Park,  103  Mass.  501;  Holland  v.  Ander- 
son, 38  Mo.  55;  Evans  v.  Foratall,  58  Miss.  30;  Klefer  v.  Rogers, 
19  Minn.  32. 

Estoppel  on  account  of  representations  as  to  title  is  gener- 
ally set  up  by  parties  who  have  become  purchasers  in  reliance 
thereon;  but  we  see  no  reason  why  the  same  principle  should 
not  protect  creditors  who  have  given  credit  upon  the  owner- 
ship of  the  property  as  disclosed  by  such  representations. 
Upon  this  point  we  find  but  few  authorities,  but  those  found 
sustain  this  application  of  the  principle;  and  we  think  it  re- 
sults from  the  reason  and  origin  of  the  rule:  Bigelow  on  Es- 
toppel, 586,  587;  Trenton  Banking  Co.  v.  Duncan,  86  N.  Y. 
221. 

As  Cheairs  stated  that  the  conveyance  was  a  gift,  in  order 
to  induce  a  credit,  he  should  not  be  heard  to  say  that  it  was 
a  sale,  in  order  to  defeat  its  collection.  As  Graham  purchased 
with  notice,  he  is  in  no  better  attitude  than  Cheairs. 

Affirm.  

EsTOPPBL  BT  Falsb  Rbprbssntations  —  Effict  of  Notice.  —  A  party 
Betting  up  estoppsl  bj  conduct  must  show  that  he  exercised  good  faith  and 
due  diligence  to  know  the  truth,  and  if  any  circumstances  are  brought  to  liis 
notice  which  would  excite  inquiry  in  the  mind  of  a  reasonably  prudent  man, 
and  such  means  of  satisfying  himself  were  accessible  and  were  not  used,  he 
cannot  be  held  to  have  exercised  good  faith  and  due  diligence:  Morgan  v. 
Farrel,  58  Conn.  41.3;  18  Am.  St.  Rep.  282;  BlodyM  v.  Perry,  97  Mo.  263; 
10  Am.  St.  Rep.  307,  and  note.  In  order  to  constitute  an  estoppel  by  false 
representations,  the  party  to  whom  they'were  made  must  have  been  ignorant 
of  the  truth  of  the  matter:  Bynum  v.  Preston,  69  Tex.  2S7;  5  Am.  St.  Rep. 
49,  and  note;  Martin  v.  Zellerbach,  38  Cal.  300;  99  Am.  Dec.  365,  and  note. 
The  mere  silence  of  a  party  will  not  work  an  estoppel,  where  the  other  party 
is  acquainted  with  the  facts:  Jones  v.  Portsmouth  Aqueduct,  62  N.  H.  488. 
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Taxss— PcBLlO  Lands.  — After  a  final  homestead  certificate  to  pnblio  lands 
has  been  issued,  entitling  the  holder  to  a  patent,  the  lands  are  subject  to 
state  taxation,  although  the  patent  has  not  yet  issued. 

Judgments  —  Tax  Decree  —  Conclusiveness.  —  A  decree,  by  a  court  hav- 
ing jurisdiction,  enforcing  a  lieu  for  unpaid  taxes  is  conclusive  of  all 
matters  which  might  have  been  litigated  in  the  tax  suit,  and  cannot  be 
collaterally  attacked  by  showing  that  illegal  taxes  have  been  assessed 
against  the  laud,  and  that  it  was  assessed  for  taxation  when  it  was  not 
liable  for  taxes. 
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J.  V.  Bourland,  for  the  appellant. 
E.  H.  MatheSf  for  the  appelled. 

HuoHEg,  J.  This  is  a  suit  by  appellant  to  recover  the  pos* 
session  of  land  described  in  the  complaint,  for  title  to  which 
the  appellant  relies  upon  a  deed  from  Paul  M.  Cobbs,  commis- 
sioner of  state  lands,  executed  to  him,  which  deed  recites  and 
is  based  upon  a  sale  of  the  land  to  the  state,  under  the  overdue 
tax  act  of  1881. 

The  appellee  claims  ownership  to  the  land  through  Edward 
Tolbert,  who  '*  horaesteaded "  the  land  in  1875  under  the 
United  States  homestead  laws,  and  obtained  his  "  final  cer- 
tificate "  from  the  United  States  on  the  20th  of  January,  1882, 
and  received  a  patent  from  the  United  States  therefor  the 
tenth  day  of  February,  1883.  Appellee  denies  the  validity  of 
appellant's  deed,  because,  he  says,  the  land  was  owned  by  the 
United  States  in  the  years  1880  and  1881,  for  the  taxes  of 
which  years  the  lands  were  proceeded  against  in  the  overdue 
tax  suit,  and  for  which  they  were  sold  to  the  state;  that  said 
deed  is  void  because  the  land  was  sold  for  certain  illegal  taxes 
and  for  an  attorney's  fee  of  five  dollars  in  gross,  etc. 

The  suit  against  these  lands  under  the  overdue  tax  act  was 
commenced  on  the  14th  of  October,  1882,  after  Tolbert  had 
obtained  his  "final  certificate."  The  court  below  found  the 
facts  substantially  as  stated,  and  declared  the  deed  of  the 
state  to  appellee  void,  for  the  reason  that  the  state  had  ac- 
quired no  title  to  the  lands  at  the  overdue  tax  sale,  because 
the  lands  were  the  property  of  the  United  States  in  1880  and 
1881,  for  the  taxes  assessed  for  which  years  they  had  been 
sold,  and  also  for  the  reason  that  illegal  taxes  were  assessed 
for  said  years  against  said  lands,  and  for  which  they  were  ad- 
judged to  be  sold,  as  well  as  for  other  taxes. 

In  Gilkerson-Sloss  Com.  Co.  v.  Forbes,  54  Ark.  148,  26  Am. 
St.  Rep.  29,  it  is  held  that  "  one  who  has  become  entitled  to  a 
patent  under  the  homestead  act  of  Congress  may  mortgage 
the  land  before  the  patent  issues";  that  "when  a  person  does 
everything  that  is  necessary  to  entitle  him  to  a  patent  for  a 
tract  of  public  land,  he  becomes  the  equitable  owner  thereof. 
The  land  is  segregated  from  the  public  domain,  ceases  to  be 
the  property  of  the  government,  and  in  the  absence  of  limita- 
tions and  restrictions  legally  imposed,  becomes  subject  to  pri- 
vate ownership  and  all  the  incidents  and  liabilities  thereof." 

Among  the  most  certain  incidents  and  liabilities  of  the 
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ownership  of  property  by  a  private  person  is  its  liability  to 
taxation.  That  the  owner  of  lands  entered  at  the  United 
States  land-oflSce  should  be  able  to  claim  that  they  were  ex- 
empt from  taxation  until  he  should  have  obtained  a  patent 
for  them  from  the  government  cannot  be  maintained.  If  this 
could  be  the  case,  a  large  amount  of  lands  owned  by  private 
persons  would  escape  taxation,  at  least  until  a  patent  issued 
for  them.  It  follows  that  these  lands  in  controversy  were 
subject  to  taxation  after  the  "final  certificate"  was  issued  to 
Tolbert,  and  they  were  subject  to  taxation  at  the  date  of  the 
decree  and  sale  in  the  overdue  tax  suit. 

The  chancery  court  that  rendered  the  decree  under  which 
they  were  sold  to  the  state  had  jurisdiction  of  the  subject-mat- 
ter of  the  suit,  which  was  a  proceeding  in  rem.  That  illegal 
taxes  had  been  assessed  against  the  lands,  and  that  they  had 
been  assessed  for  taxation  for  years  when  they  were  not  liable 
for  tax3S,  were  matters  of  defense  which  might  have  been 
shown  in  the  overdue  tax  suit,  but  they  cannot  be  shown  in  a 
collateral  suit.  These  matters  might  have  been  litigated  in  the 
overdue  tax  suit,  and  the  decree  in  that  suit  is  conclusive  here 
as  to  all  matters  that  could  have  been  litigated  in  that  suit, 
except  the  question  of  jurisdiction:  Mayo  v.  Ah  Loy,  32  Cal. 
477;  91  Am.  Dec.  595.  This  ease  falls  within  the  principle 
decided  in  McCarter  v.  Neil,  50  Ark.  188,  and  Williamson  v. 
MimmSy  49  Ark.  336:  1  Black  on  Judgments,  sec.  245. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  a 
new  trial.  

Public  Lands  —  Whtsk  Cebtain  Rights  and  LiABitiriits  Attach  to. 
—  When  a  persoa  haa  done  everything  necessary  under  the  homestead  laws 
to  entitle  him  to  a  patent  to  a  tract  of  public  land,  he  may  mortgage  it  be- 
fore the  patent  therefor  is  issued  to  him:  Oilkerson-Slosa  etc  Co.  v.  Forbes,  54 
Ark.  148;  26  Am.  St.  Rep.  29,  and  note.  A  homestead  in  public  lands, 
claimed  and  perfected  under  the  United  States  statute,  is  exempt  from  liabil- 
ity for  debts  contracted  prior  to  the  issuing  of  the  patent  therefor:  FauU  r. 
Cooke,  19  Or.  455;  20  Am.  St.  Rep.  836. 

Taxbs  —  C!oNCLU3iVBNESS  OF  JUDGMENTS  FOR.  —  Judgments  for  taxes  have 
the  same  efifeot  as  judgments  for  other  causes  of  action,  so  far  as  concerns  the 
question  whether  the  judgment  is  voidable  or  absolutely  void:  Jiiaffo  v.  Ah 
Loy,  32  Cal.  477;  91  Am.  Dec.  595,  and  note. 
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ROBBINS    V.    ElMBALL. 
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Btatttb  ot  FitAinw  —  Parol  AoRKEMfeNX  concbIinino  PtrwoHAtti  of 
Land.  —  A  parol  agreement  between  one  who  obtains  the  title  to  land 
in  himself  alone,  and  with  his  own  means,  and  another,  that  the  latter  is 
to  have  an  interest  therein  upon  paying  one  half  of  the  expenses  in- 
curred in  acquiring  the  title,  or  that  the  purchase  is  to  be  made  for 
their  joint  benefit,  is  void  as  beilig  within  tlie  statute  of  frauds,  and  can- 
not be  enforced  as  against  the  party  obtaining  the  title. 

BPBOinc  Perfomancb  —  Parol  Agreement  concerning  Purchase  or 
Land.  — A  parol  agreement  between  two,  that  land  is  to  be  purchased 
by  one  for  the  joint  benefit  of  both,  cannot  be  specifically  enforced  by 
one  of  them,  who  fails  to  clearly  prove  that  he  has  complied,  or  offered 
to  comply,  with  the  conditions  of  the  contract. 

OOMTBAOT  —  CONSTBOCnON     WHEN     TeRMS     ARE     IN     DoUBT. — Where     th» 

terms  of  a  parol  agreement  are  in  doubt,  the  acts  of  the  parties  in  tho 
execution  of  it  are  the  best  guides  for  its  interpretation. 

Action  by  Robbins  against  Kimball  to  establish  a  trust  in 
land  purchased  by  and  conveyed  to  the  latter  alone  Judg- 
ment for  the  defendant,  and  plaintiff  appealed. 

8.  8.  Wassell  and  S.  W.  Williams,  for  the  appellant. 

John  M.  Moore  and  S.  R.  Allen,  for  the  appellee. 

CocKRTLL,  C.  J.  If  Kimball  obtained  the  title  to  the  land 
in  controrersy  with  his  own  means,  under  a  parol  agreement 
with  Robbins  to  let  him  have  an  interest  in  it,  on  condition 
that  he  would  pay  one  half  the  expenses  incurred  in  acquiring 
the  title,  the  contract  would  be  void  by  reason  of  the  statute 
of  frauds,  and  Robbins  could  take  nothing  through  it.  It 
could  not  b«  enforced,  for  the  further  reason  that  Robbins  has 
not  complied,  or  offered  to  comply,  with  the  condition  by  pay- 
ing his  share  of  the  expense  which  it  is  admitted  Kimball 
rightfully  incurred.  If  the  agreement  was  that  Kimball  was 
to  purchase  for  the  joint  benefit  of  himself  and  Robbins,  but 
the  title  was  taken  to  himself  alone,  the  contract  would  still 
be  within  the  statute  of  frauds.  If  he  used  none  of  Robbins'a 
means  in  making  the  purchase,  there  would  be  only  the  breach 
of  a  parol  agreement,  wbioh  cannot  raise  a  trust  or  form  the 
basis  of  a  title. 

There  is  no  evidence  to  warrant  the  conclusion  that  the  par- 
ties were  partners  in  buying  and  selling  real  estate.  The 
only  route  by  which  Robbins  can  arrive  at  an  equity  in  the 
land  is  to  adduce  from  the  evidence  clear  and  satisfactory 
proof  that  Kimball  made  use  of  his  means  in  making  the  pur- 
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chase,  and  thereby  establish  an  equitable  interest  in  the  land 
through  the  medium  of  a  resulting  trust. 

It  is  material,  therefore,  to  review  the  conflicting  an'i  re- 
criminating testimony,  in  which  the  record  abounds,  only  for 
the  purpose  of  ascertaining  whether  any  money  of  Robbins 
-went  into  the  purcha^  of  the  land.  Beyond  that  it  need  not 
be  noticed. 

It  is  certain  that  Kimball  purchased  the  right  to  acquire 
the  title  to  the  lands  —  an  option,  as  the  parties  term  it — 
for  the  sum  of  $5,000,  and  that  Robbins  paid  no  part  of  it; 
also,  that  the  then  owner  of  the  land  executed  a  deed  to  Kim- 
ball in  pursuance  of  that  contract,  when  Kimball  paid  him 
the  sum  of  $11,666.66,  and  gave  him  his  two  notes  for  like 
flums  for  the  residue  of  the  purchase  price.  Since  that  time, 
Kimball  has  partly  discharged  these  notes  by  payments. 
Robbins  has  paid  nothing.  The  only  pretense  that  can  be 
made  of  any  use  of  his  funds  was  in  the  payment  of  the 
$11,666.66.  That  had  been  raised  upon  a  mortgage  by  Rob- 
bins and  Kimball  to  one  Shirk  of  lands  belonging  severally  to 
them,  and  the  argument  is,  that  it  was  the  joint  fund  of  the 
two  parties,  and  that  Robbins  acquired  an  equitable  interest  in 
the  land  to  the  extent  of  his  interest  in  the  fund. 

Kimball's  version  of  the  transaction  is,  that  about  the  time 
he  purchased  the  option  of  the  right  to  acquire  the  title,  he 
made  an  oral  agreement  with  Robbins,  to  the  eflect  that  the 
latter  should  have  the  privilege  of  sharing  in  his  trade  when 
or  upon  the  condition  that  he  paid  one  half  of  the  price  asked 
for  the  option  and  one  half  the  purchase  price  of  the  land; 
that  it  was  in  pursuance  of  that  agreement  the  Shirk  mortgage 
was  executed;  that  the  money  thus  borrowed  was  for  his  own 
use,  and  not  for  the  use  of  Robbins,  or  of  himself  and  Robbins, 
and  that  Robbins,  in  eflFect,  joined  in  the  mortgage  note  and 
put  his  lands  in  the  mortgage  as  in  the  nature  of  a  security  for 
him  to  carry  out  his  purchase  in  accordance  with  their  con- 
tract, with  the  expectation  on  Robbins's  part  of  fulfilling  his 
agreement  to  pay  one  half  of  the  expense  previously  incurred, 
and  thereby  being  let  into  the  equal  enjoyment  of  the  trans- 
action. Robbins  denies  all  this,  and  claims  that  the  mortgage 
transaction  was  an  ordinary  joint  borrowing  for  their  mutual 
-benefit,  and  that  the  fund  raised  was  their  joint  fund. 

The  circumstances  tend  to  sustain  Kimball's  version.  He 
negotiated  the  loan  as  for  himself  alone,  the  money  was  re- 
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mitted  to  him,  it  was  deposited  to  his  individual  credit  in  the 
bank,  and  was  paid  out  upon  his  individual  draft,  Roblins 
offering  no  protest  nor  suggesting  any  other  course.  Robbins 
was  unable  or  unwilling  to  pay  Kimball  the  amount  he  con- 
cedes was  due  him  under  the  terms  of  their  agreement,  and  at 
this  juncture,  several  months  after  the  deed  to  the  property  in 
question  was  delivered,  Kimball  executed  a  mortgage  to  Shirk 
upon  his  homestead  which  was  not  included  in  the  first  mort- 
gage, and  thereby  procured  from  Shirk  a  formal  written  release 
of  Robbins's  land  from  the  operation  of  the  mortgage,  and 
caused  it  to  be  delivered  to  Robbins  after  it  was  duly  recorded. 
Thereafter,  Robbins  mortgaged  and  sold  the  real  estate  de- 
«cribed  in  the  release  as  though  the  Shirk  mortgage  had  no 
existence, — directing  the  attention  of  those  with  whom  he  dealt 
to  the  record  evidence  of  the  release,  and  thereby  procuring 
them  to  disregard  the  existence  of  the  mortgage  by  relying 
upon  the  release.  By  that  conduct  he  derived  the  full  benefit 
of  the  release,  and  that  result  is  inconsistent  with  his  position 
that  he  repudiated  it. 

We  must  take  it,  then,  that  he  accepted  the  release.  But 
the  fact  that  he  accepted  the  release,  and  thereby  resumed  the 
position  he  occupied  before  the  negotiation,  is  strong  corrobora- 
tive evidence  of  Kimball's  version  of  the  contract  as  a  condi- 
tional sale,  and  of  Robbins's  attitude  toward  the  Shirk  mortgage. 
This  subsequent  conduct  sheds  a  light  back  upon  the  contract, 
«nd  enables  us  to  see  what  were  probably  its  original  terms. 
The  parties  themselves,  not  expecting  a  controversy  about  the 
contract,  in  all  probability  had  not  a  very  definite  understand- 
ing of  its  terms,  or  of  their  legal  status  under  it.  What  they 
did,  therefore,  in*  the  execution  of  it  is  the  best  guide  attain- 
able for  its  interpretation:  Watkim  v.  Oreer,  52  Ark.  65;  Gauaa 
Soil 8  V.  Orr,  46  Ark.  129. 

Robbins  has  failed  to  disclose  a  clear  and  satisfactory  state 
of  case  as  to  the  payment  of  his  money  in  the  purchase  of  the 
land,  and  the  security  which  he  furnished  has  been  restored 
to  and  accepted  by  him.  He  has  thus  voluntarily  assumed 
the  position  which  Kimball  says  he  was  to  take  upon  failure 
to  comply  with  the  terms  of  his  conditional  purchasQ.  We 
must  infer,  therefore,  that  Kimball's  recollection  of  the  con- 
tract represents  it  in  its  true  light. 

For  the  reasons  already  assigned,  it  cannot  be  enforced. 

Afiirnied. 
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Statctk  of  Frauds  —  Vkbbal  Agreement  fob  Pprciiask  of  Land. — • 
A  verbal  contract  for  the  purchase  of  land,  unaccompanied  by  part  payment 
of  the  purchase  price,  in  void,  under  the  statute  of  frauds:  Williams  v.  Gibaon, 
84  Ala.  228;  5  Am.  St.  Rep.  368,  and  note.  A  verbal  agreement  by  one  to 
purchase  an  interest  in  land  for  another  is  void:  Raub  v.  Smith,  61  Mich.  543; 
1  Am.  St.  Rep.  619,  and  note. 

Specific  Perkormancb  o»  Parol  Agrebmekt  concerning  C!onv«tancb 
or  Land.  —  Equity  will  enforce  a  parol  agreement  between  two  parties  tiiat 
on*  will  purchase  land  for  the  other,  and  take  the  title  to  himself,  and  hold 
it  for  such  other  until  the  latter  can  pay  for  it,  and  when  paid  for  will  con- 
vey it  to  him:  Cohn  v.  C/uipman,  Phill.  Eq.  92;  93  Am.  Dec.  600,  and  note. 
Where  a  parol  contract  for  the  conveyance  of  land  has  been  taken  out  of  the 
statute  of  frauds  by  possession  and  performance  on  one  side,  and  improve- 
ments have  been  made  in  reliance  on  the  contract,  specific  performance  will 
be  decreed:  Burns  t.  Fox,  113  Ind.  205;  Burlingame  v.  Rowland,  77  Cal.  316; 
Hunter  t.  Mills,  29  S.  C.  72;   Young  v.  Young,  45  N.  J.  Eq.  27. 

CoNTEAOTS  —  CoNSTRCcnoN  OF,  WHEN  Tebms  IN  DouBT.  —  In  construing 
contracts,  the  court  should  put  itself  as  near  as  possible  in  the  situation  of 
the  parties,  and  from  a  consideration  of  the  surrounding  circumstances  and 
apparent  object  of  the  parties,  determine  the  meaning  and  intent  of  the  lan- 
guage used  by  them:  Smith  v.  Kerr,  108  N.  Y.  31;  2  Am.  St.  Rep.  362; 
ilatfiews  T.  Pfielps,  61  Mich.  327;  1  Am.  St.  Rep.  581,  and  note.  A  verbal 
agreement  will  be  construed  according  to  the  facts  and  circumstances  of  the 
case:  Arbuclde  v.  Smith,  74  Mich.  568.  Courts  of  equity  look  to  the  substance 
and  eflfect  of  transactions,  and  will  not  be  deceived  by  mere  forms  or  words, 
when  the  conduct  of  the  parties  contradict  the  forms  and  words  used  aa  a 
eover  to  their  tnuuactions:  Thom,paon  v.  Andrua,  73  Mich.  551. 


Little  Rook  and  Fort  Smith  Railway  Company 

V.  Lawton. 

[65  Arkansas,  428.1 
Railroads  —  Dutt  and  Liability  to  Escort  of  Passbnobr. — A  person 
who  enters  a  railway  car  merely  as  the  necessary  escort  to  a  passenger, 
with  the  knowledge  of  the  train-men,  enters  upon  an  implied  invitation, 
L  which  entitles  him  to  ordinary  care  from  the  carrier,  and  to  recover  for 

}^  any  injury  caused  by  its  omission;  but  he  cannot  recover  unless  he  proves 

that  the  injury  was  caused  by  the  negligence  of  the  carrier. 
Railroads  —  Duty  to  Hold  Train  for  One  Assisting  Passengkr.  — 
Where  one  enters  a  railway  train  merely  to  render  necessary  assistance 
to  a  passenger,  in  conformity  to  a  practice  approved  or  acquiesced  in  by 
the  parrier,  upon  its  implied  invitation,  and  with  knowledge  of  his  pur- 
pose, it  is  bound  to  hold  the  train  a  reasonable  time  to  enable  him  to  ren- 
der  such  service  and  to  leave  the  car. 
Railroads  —  Duty  to  Hold  Train  for  Party  Assisting  Passbnobr  — 
Notice.  —  One  who  enters  a  railway  train  merely  as  an  escort,  and  to 
render  necessary  assistance  to  a  passenger,  without  notice  to  or  the 
knowledge  of  the  train-men  as  to  his  purpose,  cannot  recover  for  injury 
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■nstafned  in  leaving  the  train,  by  reason  of  a  failure  to  hold  it  a  reason* 
able  tim«  to  enable  him  to  accomplish  his  purpose  and  to  leave  the  train. 

Railroads  —  Right  of  EIsoort  to  Enter  Oars.  — Where  the  railway  em- 
ployees upon  a  train  offer  all  necessary  assistance  to  a  passenger,  his  es> 
cort  haa  no  right  to  enter  the  cars  merely  as  an  escort,  and  the  carrier 
owes  the  latter  no  duty,  except  to  refrain  from  willful  or  wanton  injury 
to  him. 

Railroads  —  Rsoulatioms  —  Notiok  to  Trespassers. — A  notice  that  all 
persons  not  having  business  with  a  railway  company  are  positively  for. 
bidden  to  enter  any  of  its  cars  does  not  apply  to  a  person  who  attends  a 
passenger  to  render  necessary  assistance. 

Dodge  and  Johnson^  for  the  appellant 
A.  S.  McKennon,  for  the  appellee. 

Hemingway,  J.  This  was  an  action  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff  while  leaving  the 
defendant's  car,  into  which  he  had  gone  to  escort  a  woman  and 
child,  and  assist  them,  with  their  hand-baggage,  to  a  seat. 

The  matters  charged  in  the  complaint  to  cast  liability  upon 
the  defendant  are  as  follows:  1.  That  the  defendant  did  not 
stop  its  train  the  usual  length  of  time,  or  a  reasonable  time  for 
persons  to  get  on  and  off,  and  by  reason  thereof  the  plaintiff 
fell  from  the  step,  and  was  injured  while  attempting  to  leave 
the  car;  and  2.  That  while  he  was  engaged  in  leaving  the  car 
the  train  started  with  a  sudden  jerk,  and  defendant's  porter 
gave  him  "a  violent  thrust"  with  his  elbow,  by  reason  whereof 
he  was  violently  thrown  to  the  platform  of  the  depot  and  badly 
hurt. 

The  questions  arising  upon  the  latter  ground  had  better  be 
disposed  of  at  the  outset,  for  as  to  them  we  find  little  difficulty 
in  reaching  a  conclusion.  According  to  the  evidence,  includ- 
ing that  of  the  plaintiff  hijnself,  the  sudden  jerk,  if  there  were 
any,  occurred  while  he  was  in  the  car,  and  caused  him  no  in- 
ijury;  it  certainly  had  no  connection  with  the  hurt  he  received 
in  being  subsequently  thrown  from  the  steps  of  the  car.  The 
porter's  thrust  was  given  as  he  stepped  upon  the  car  to  resume 
his  trip,  and  it  is  not  alleged  in  the  complaint  nor  shown  by 
the  evidence  that  it  was  due  to  his  careless  or  willful  neglect. 
It  appears  that  he  acted  as  porters  usually  do  in  getting  upon 
a  train  that  is  starting  upon  its  course,  and  as  it  was  his  duty 
to  get  aboard,  and  there  is  no  evidence  that  he  did  it  in  an 
improper  manner,  it  discloses  no  negligence.  The  instructions 
which  based  a  right  of  recovery  upon  this  ground  were  im- 
proper, and  should  not  have  been  given. 
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A  more  difficult  qaestion  arises  upon  the  other  ground  of 
alleged  negligence,  —  one  not  settled  by  any  decision  of  this 
court.  The  defendant  insists,  that  inasmuch  as  the  plaintiff 
did  not  enter  the  car  to  take  passage  upon  it,  but  only  as  es- 
cort to  a  passenger,  the  defendant  owed  him  no  duty  except 
not  to  injure  him  willfully  or  wantonly;  while  the  plaintiff 
contends,  that  as  he  went  upon  the  car  with  the  knowledge  of 
the  train-men,  and  for  the  purpose  of  rendering  necessary  as- 
sistance to  a  female  passenger  and  little  child,  the  defendant 
owed  him  the  same  duties  as  a  passenger.  The  learned  coun- 
sel who  has  presented  the  cause  for  the  plaintiff  cites  us  to  no 
authority  in  support  of  his  contention,  and  it  impresses  us  as 
unsound;  the  cases  relied  upon  by  the  defendant  do  not,  as 
we  think,  bear  out  his  position,  but  show  tha^  it  is  untenable: 
Lucas  V.  New  Bedford  etc.  R.  R.  Co.,  6  Gray,  64;  66  Am.  Dec. 
406;  Doss  v.  Missouri  etc.  R.  R.  Co.,  59  Mo.  34;  21  Am.  Rep. 
371;  Coleman  v.  Georgia  R.  R.  Co.,  84  Ga.  1.  We  have  con- 
cluded that  neither  view  is  correct,  but  that  reason  commends 
as  proper  a  rule  between  the  two. 

In  the  case  of  Louisville  etc.  R.  R.  Co.  v.  Crunk,  119  Ind.  542, 12 
Am.  St.  Rep.  443,  the  supreme  court  of  Indiana  held  that  a  rail- 
road company  owed  the  sameduty  to  those  assisting  a  passenger 
upon  a  train  as  to  the  passenger  himself;  but  it  cites  no  pre- 
cedent for  the  ruling,  and  it  is  opposed  to  all  cases  adjudged 
upon  the  subject  to  which  our  attention  has  been  called.  The 
law  exacts  from  railroads,  for  the  protection  of  passengers,  the 
highest  degree  of  care,  and  imposes  a  liability  for  all  injuries 
which  sound  judgment,  skill,  and  the  most  vigilant  oversight 
could  have  prevented;  but  this  responsibility  grows  out  of  the 
relation  or  contract  of  carrier  and  passenger,  on  account  of  the 
great  perils  of  the  undertaking.  As  this  is  the  cause  and 
origin  of  the  rule,  it  would  seem  that  the  rule  should  be  re- 
stricted in  its  application  to  persons  who  come  within  that 
relation,  and  such  is  the  effect  of  the  authorities:  Lucas  v. 
New  Bedford  etc.  R.  R.  Co.,  6  Gray,  64;  66  Am.  Dec.  606;  Do^3 
V.  Missouri  etc.  R.  R.  Co.,  59  Mo.  34;  21  Am.  Rep.  371;  Cole- 
man V.  Georgia  R.  R.  Co.,  84  Ga.  1;  Griswold  v.  Chicago  etc. 
Ry  Co.,  64  Wis.  652;  Thompson  on  Carriers  of  Passengers,  p. 
49,  sec.  7. 

But  a  denial  that  the  extreme  responsibility  contended  for 
exists  is  not  an  affirmance  of  the  rule  that  responsibility  is 
restricted  to  wrongs  that  are  willful  or  wanton.  Such  conclu- 
sion would  rest  upon  the  premise  that  one  attending  a  pas- 
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€enger  enters  the  car  from  curiosity  or  upon  his  own  business 
under  a  mere  license  from  the  company,  and  not  upon  busi- 
ness connected  with  the  company  upon  an  implied  invitation. 
If  this  premise  be  false  and  the  converse  correct,  then,  accord- 
ing to  the  decisions  of  this  and  other  courts,  the  carrier  would 
be  bound  to  the  exercise  of  ordinary  care:  St.  Louis  etc.  Wy 
Co.  V.  Fairhairn,  48  Ark.  491;  Holmes  v.  Northeastern  R'y  Co.y 
L.  R.  4  Ex.  254;  and  that  it  is  so  bound  in  cases  like  this  is 
held  in  the  cases  first  cited,  as  well  as  in  others  upon  the  sub- 
ject: Gillis  V.  Pennsylvania  R'y  Co.,  59  Pa.  St.  129;  98  Am. 
Dec.  317;  Griswold  v.  Chicago  etc.  R'y  Co.,  64  Wis.  652.  In 
our  opinion,  the  rule  is  correct  upon  principle.  For  it  is  a 
matter  of  common  knowledge,  that  in  the  usual  conduct  of 
the  passenger  business,  it  often  becomes  necessary  for  those 
not  passengers  to  go  upon  the  cars  to  assist  incoming  as  well 
as  outgoing  passengers,  and  that  a  practice  has  grown  up  in 
response  to  this  necessity.  While  it  perhaps  arose  out  of  a 
consideration  for  the  security  and  convenience  of  the  traveler, 
it  has  proven  beneficial  to  carriers,  and  now  prevails  in  this 
state  and  extensively  elsewhere,  and  is  treated  as  an  incident 
to  the  business  in  the  conduct  of  the  public  and  the  acquies- 
cence of  carriers.  It  cannot  be  doubted  that  it  has  increased 
travel  and  the  earnings  of  carriers,  while  it  has  promoted  the 
convenience  and  security  of  passengers;  and  if  it  should  be 
abrogated,  many  persons  would  be  compelled  to  forego  jour- 
neys, to  the  detriment  of  the  carrier  and  their  own  inconve- 
nience. We  conclude  that  such  attendant  performs  a  service 
in  the  common  interest  of  carrier  and  passenger,  and  that  his 
entry  upon  a  car  is  upon  an  implied  invitation  which  entitles 
him  to  demand  ordinary  care  of  the  carrier. 

But  although  we  think  the  attendant  is  entitled  to  demand 
ordinary  care  for  his  protection,  and  would  be  entitled  to  re- 
cover for  an  injury  caused  by  its  omission,  still  he  could  not 
recover  unless  he  established  that  his  injury  was  caused  by 
some  negligent  act  or  omission  on  part  of  the  carrier.  The 
word  "negligence"  implies  a  duty  as  well  as  its  breach,  and 
the  fact  can  never  be  found  in  the  absence  of  a  duty.  Assum- 
ing, then,  that  the  plaintiff  went  upon  the  train  to  render  neces- 
sary assistance  to  a  female  passenger  and  child,  and  that  those 
in  charge  of  the  train  knew  that  he  was  upon  it,  was  it  the 
duty  of  defendant  to  hold  the  train  tlie  full  length  of  time  that 
was  usually  required  for  passengers  to  get  off  and  on  the  oars 
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at  that  place?     The  court  charged  the  jury  that  it  was,  and 
this  presents  the  controlling  question  upon  this  appeal. 

We  frequently  find  the  statement  of  a  rule  that  trains  must 
be  stopped  a  reasonable  time  for  all  passengers  who  desire  to 
stop  at  the  station  to  get  off  and  outgoing  passengers  to  get 
on,  and  when  applied  in  a  proper  case,  the  rule  is  no  doubt 
sound.  But  the  rule  is  designed  for  the  benefit  of  passengers 
only  who  desire  to  end  or  begin  their  journey,  and  cannot  be 
invoked  as  a  ground  for  recovery  by  other  persons. 

If  one,  intending  to  transact  important  business  with  a  pas- 
senger, should  be  disappointed  by  reason  of  an  unusually  short 
stop,  he  could  not  invoke  the  rule,  although  a  stop  for  the  usual 
time  would  have  benefited  him  greatly;  nor  could  the  pas- 
senger complain  for  the  failure  to  stop,  unless  it  was  the  sta- 
tion of  his  destination.  And  even  as  to  passengers,  the  rule 
does  not  require  a  stop  for  any  usual,  stated  time,  but  only  for 
a  reasonable  time  to  permit  those  who  desire  to  stop  to  get  off 
and  outgoing  passengers  to  get  on.  It  is  obvious  that  this 
time  would  vary,  and  that  a  stop  which  would  be  reasonable 
at  one  time,  when  there  were  but  few  desiring  to  get  on  or  off, 
would  be  unreasonable  at  another,  when  there  were  many;  but 
it  is  the  duty  of  passengers,  when  the  train  stops,  to  proceed 
with  reasonable  expedition  to  get  off  or  on,  as  they  desire,  and 
if  sufficient  time  for  this  purpose  be  given,  the  rule  stated  re- 
quires no  longer  stop,  and  the  train  may  resume  its  progress. 
We  do  not  think  this  rule  can  be  invoked  to  sustain  the  plain- 
tiff's claim.  But  one  who  goes  upon  the  train  to  render  neces- 
sary assistance  to  a  passenger,  in  conformity  to  a  practice 
approved  or  acquiesced  in  by  the  carrier,  in  its  interest  and 
upon  its  implied  invitation,  as  before  stated,  has  a  right  to 
render  the  needed  assistance  and  leave  the  car,  and  the  rail- 
road, in  permitting  him  to  enter  it  with  knowledge  of  his  pur- 
pose, is  presumed  to  agree  that  he  may  execute  it,  and  is 
bound  to  hold  the  train  a  reasonable  time  therefor:  Griswold 
V.  Chicago  etc.  R'y  Co.,  64  Wis.  652. 

But  the  duty  is  dependent  upon  the  knowledge  of  his  pur- 
pose by  those  in  charge  of  the  train;  for  without  such  knowl- 
edge, they  may  reasonably  conclude  that  he  entered  to  become 
a  passenger,  and  cause  the  train  to  be  moved  after  allowing 
him  a  reasonable  time  to  get  aboard.  The  law  could  not,  in 
reason  of  justice,  impose  as  a  duty  the  doing  of  that  which,  in 
the  light  of  everything  known  to  the  train-men,  would  not 
appear  necessary  or  proper,  nor  hold  that  the  cars  should  be 
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stopped  when  there  was  no  reason  to  stop  them,  except  a  fact 
unknown  to  thera.  If  the  attendant  intended  to  become  a 
passenger,  he  had  no  reason  to  ask  a  continued  stop;  and  if 
he  desired  to  get  off,  and  that  alone  made  a  longer  stop  neces- 
sary, he  could  not  expect  or  ask  that  it  be  made  where  no 
occasion  for  it  was  known  to  those  in  charge.  Even  where  a 
passenger  desires  to  stop  at  an  intermediate  station,  he  must 
make  his  desire  known;  and  if  he  neglect  this,  he  cannot  com- 
plain if  he  is  carried  past  his  station:  Grisivold  v.  Chicago  etc. 
R'y  Co.,  64  Wis.  652;  Coleman  v.  Georgia  R.  R.  Co.,  84  Ga.  1. 
If  such  notice  is  required  of  passengers,  it  should,  with  at  least 
equal  reason,  be  exacted  of  others,  and  we  are  of  opinion  that 
it  is  essential  to  fix  a  duty  in  that  regard. 

The  court  charged  the  jury  that  if  the  employees  upon  the 
cars  offered  to  assist  the  woman  and  child  to  a  seat,  and  to 
care  for  their  hand-baggage,  the  plaintiff  had  no  right  to  enter 
the  car,  and  the  defendant  owed  him  no  duty  except  to  refrain 
from  willful  or  wanton  injury  to  him.  This  was  proper;  for 
if  the  defendant's  employees  offered  to  perform  that  service, 
there  was  no  necessity  for  an  escort,  and  the  act  of  plaintiff  in 
going  on  the  cars  was  not  done  upon  any  implied  invitation  of 
the  defendant. 

The  notice  that  all  persons  not  having  business  with  the 
company  were  positively  forbidden  to  enter  any  of  the  defend- 
ant's cars  would  not  apply  to  a  person  who  attended  a  passen- 
ger to  render  needed  assistance;  if  it  does,  it  might  be  seriously 
questioned  whether  it  would  not  be  unreasonable  and  void, 
where  the  company  failed  to  furnish  necessary  attendants  to 
render  such  assistance.  Proof  of  the  notice  was  immaterial, 
and  proof  of  the  custom  on  part  of  the  railroad  employees  was 
likewise  immaterial,  but  harmless. 

Tested  by  the  rule  above  announced,  the  court  properly  re- 
fused the  second,  fourth,  sixth,  and  seventh  instructions  asked 
by  the  defendant,  and  committed  no  error  in  modifying  the 
fifth,  eighth,  and  ninth;  the  appellee  concedes  that  the  third 
announced  the  law,  but  contends  that  it  was  covered  by  other 
parts  of  the  charge;  we  have  therefore  treated  it  as  correct, 
and  the  court  will  see  upon  a  retrial  that  the  charge  given 
covers  it. 

The  instructions  for  plaintiff  all  embody  the  principle  that 
it  was  the  duty  of  the  defendant  to  stop  the  train  tiie  usual 
length  of  time  for  permitting  passengers  to  alight  and  embark, 
regardless  of  defendant's  knowledge  that  plaintiff  wished  to 
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get  off,  and  that  the  omission  thereof  might  be  the  basis  of  a. 
recovery;  whereas,  we  hold  that  there  was  no  duty  to  hold  the 
train  without  such  knowledge,  and  that  if  the  duty  existed, 
it  was  to  hold  the  train  long  enough  to  permit  plaintiff  to  go 
on,  assist  the  woman  to  a  seat,  and  tlien  get  off. 

For  the  errors  in  charging  the  jury,  the  judgment  will  be 
reversed,  and  the  cause  remanded.  As  the  evidence  upon  an- 
other trial  may  differ  materially  from  that  disclosed  by  the 
record,  we  have  not  determined  whether  it  would  justify  a 
finding  for  the  plaintiff;  but  lest  our  silence  be  misconstrued, 
we  deem  it  proper  to  state  that  the  judges  have  suggested 
doubts,  upon  their  part,  whether  the  plaintiff's  own  testimony 
did  not  establish  such  imprudence  and  recklessness  upon  his 
part  in  attempting  to  leave  the  train  after  it  was  in  motion  as 
would  preclude  a  recovery,  even  if  the  defendant  is  shown  to 
have  been  guilty  of  negligence. 


Railroad  Companies  —  Duty  to  Person  Assisting  Passenoer.  —  Ordi- 
iiary  Care.  —  The  weight  of  authority  undoubtedly  sustains  the  proposition 
that  a  person  who  resorts  to  the  station  or  cars  of  a  railroad  company  for 
the  purpose  of  assisting  an  incoming  or  outgoing  passenger  is  there  under  the 
implied  invitation  of  the  company,  and  la  not  a  trespasser.  But  unless  the 
company  or  its  employees  have  notice  of  his  purpose  to  assist  a  passenger  to 
a  seat  only,  or  of  his  intention  to  merely  assist  a  passenger  to  alight  from 
the  train,  it  is  not  under  the  same  obligation,  as  to  protection,  that  it  owes 
to  the  passenger,  and  is  only  bound  to  exercise  ordinary  care  not  to  injure 
him  when  he  is  attempting  to  alight  from  the  train:  Lucas  v.  New  Bed' 
ford  etc  R,  R.  Co.,  6  Gray,  64;  66  Am.  Dec.  406;  Coleman  v.  Georgia  R.  R. 
Co.,  84  Ga.  1;  Central  R.  R.  etc.  Co.  v.  Letcher,  69  Ala.  106;  44  Am.  Rep.  505; 
Oriswold  v.  Chicago  etc  R'y  Co.,  64  Wis.  652;  PUtahurgh  etc.  R'y  Co.  v.  Bin'j- 
him,  29  Ohio  St  364;  23  Am.  Rep.  751-757;  Keokuk  Packet  Co.  v.  Henry,  50 
111.  264.  The  rule  as  supported  by  these  authorities  is  thus  announced  in 
Lucas  V.  New  Bedford  etc.  R.  R.  Co.,  6  Gray,  64;  66  Am.  Dec.  406:  A  rail- 
road company  need  exercise  only  ordinary  care  toward  one  who  enters  its 
cars,  not  as  a  passenger,  but  to  assist  an  aged  and  infirm  relative  to  a  seat, 
&ad  is  not  bound  to  give  such  person  any  special  notice  of  the  time  of  the 
departure  of  the  train,  and  he  cannot  recover  for  injuries  received  in  leaving 
the  cars,  if  he  attempts  to  leave  them  after  the  train  starts,  or  finding  the 
cars  in  motion  when  attempting  to  leave,  he  persists  in  the  attempt,  and 
thus  contributes  to  the  accident,  even  if  the  company  is  guilty  of  negligence 
in  moving  the  train  with  a  jerk  which  concurs  in  producing  the  injury. 
So  in  Chiswold  v.  Chicago  etc.  R'y  Co.,  64  Wis.  652,  a  person  who  was  not  a 
passenger  boarded  a  railroad  train  to  assist  his  wife,  who  was  a  passenger, 
to  alight.  While  he  was  upon  the  car  platform  the  train  suddenly  started, 
throwing  him  therefrom  and  injuring  him.  Before  the  train  started,  all  the 
passengers  for  that  station,  including  his  wife,  had  alighted,  and  all  outgoing 
passengers  had  boarded  the  train.  How  long  the  train  stopped,  and  whether 
any  signal  was  given  for  starting,  were  matters  not  clearly  shown  by  the 
evidence,  and  the  court  determined  that  the  company  was  not  liable  for  the 
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injury,  aa  none  of  the  employees  of  the  company  knew  that  the  person  injured 
expected  to  go  upon  that  train  to  assist  a  passenger,  or  that  he  had  done  so, 
while  a  brakeman  knew  that  the  wife  had  left  the  train  and  needed  no  assist- 
ance. Tiie  case  of  Dosii  v.  Missouri  etc.  R.  R.  Co.,  59  Mo.  27,  21  Am.  Rep.  371, 
seems  to  militate  against  this  view  somewhat,  in  holding  that  where  a  person, 
not  a  passenger,  gets  on  a  railroad  train  to  find  seats  for  a  lady  and  child  in 
his  charge,  and  after  finding  the  seats,  is  injured  while  attempting  to  leava 
the  train  after  it  has  started,  the  company  is  liable  in  damages,  if  no  sufficient 
notice  of  the  start  and  a  reaaonable  time  to  alight  from  the  train  are  given. 
This  case,  however,  was  made  to  depend  upon  the  negligence  of  the  company 
in  not  stopping  at  the  proper  place  long  enough  for  the  lady  passenger  and 
the  child  to  get  on  the  train,  so  that  her  lawful  escort  was  injured  in  getting 
off.  Having  notice  of  the  passenger,  the  company  had  the  same  notice  of  her 
escort.  The  case  is  an  extreme  one,  and  in  conflict  with  the  current  ol 
authority  upon  the  subject,  and  it  does  not  dispense  with  notice  to  the 
company  of  the  presence  of  the  escort,  while  the  company  was  gnilty  of  neg- 
ligence in  starting  the  train  too  soon.  Another  case  opposed  to  the  gen- 
eral doctrine  is  that  of  Louitmlle  etc.  R.  R.  Go.  v.  Grunk,  119  Ind.  542,  12 
Am.  St.  Rep.  443,  where  it  was  decided  that  when  a  passenger  is  sick,  and 
so  enfeebled  as  to  require  assistants  to  carry  him  from  the  station  to  a  seat 
in  the  train  upon  which  he  has  secured  passage,  the  railroad  company,  hav< 
jng  contracted  to  carry  him  with  knowledge  of  his  condition,  is  under  obli- 
gation to  bold  the  train  long  enough  to  allow  the  assistants  a  reasonable  time 
to  leave  it,  the  same  as  though  they  were  passengers,  although  they  volun- 
teered their  services,  and  that  it  was  liable  for  an  injury  sustained  by  one  oi 
them  in  attempting  to  leave  the  train  after  it  was  in  motion,  before  be  had  a 
reasonable  time  to  get  off,  and  in  suddenly  increasing  the  speed  of  the  traiu 
while  he  was  in  the  act  of  alighting.  This  case  stands  by  itself  in  holding 
that  a  railroad  company  owes  the  same  duty  to  one  assisting  a  passenger  that 
it  does  to  the  passenger  himself.  It  is  opposed  to  the  cases  which  have  come 
under  our  observation,  and  cites  no  authority  in  support  of  the  ruling.  Be- 
sides, in  that  case,  the  railroad  company,  throu>;h  its  conductor,  either  knew, 
or  should  have  known,  from  what  he  saw,  that  the  invalid  passenger  came  oa 
board  the  train  only  by  the  aid  of  attendants;  and  it  cannot  be  seriously 
doubted,  under  a  majority  of  the  cases,  that  when  the  company  has  knowl- 
edge or  notice  that  a  person  boards  a  train  merely  for  the  purpose  of  assist- 
ing a  passenger,  it  is  bound  to  hold  its  train  a  reasonable  time  to  enable  him 
to  fulfill  his  mission  and  alight  without  injury,  or  respond  in  damages  for  its 
neglect  of  duty  toward  him. 

Duty  to  Keep  Station  Snfe.  —  The  role  is  well  settled  that  railroad  com- 
panies are  bound  to  make  and  keep  their  stations,  station  platforms,  and 
approaches  thereto  safe  for  persons  going  there  to  assist  passengers,  or  ta 
receive  or  part  with  them.  To  all  such  persons  the  company  is  under  the 
•ame  obligation  to  exercise  extraordinary  care  that  it  owes  to  its  passengers: 
GUlia  v.  Penivtylviima  R.  R.  Co.,  59  Pa.  St.  129;  98  Am.  Dec.  317;  Ilamiltom 
T.  Texas  etc.  R'y  Co.,  64  Tex.  251;  53  Am.  Rep.  756;  Texiis  etc.  R'y  Co.  v. 
Best,  66  Tex.  IIG;  McKone  v.  Micltiijan  etr.  R.  R.  Co.,  51  Mich.  601;  47  Am. 
Rep.  596;  Tobin  v.  FortUmd  etc,  R.  R.  Co.,  69  Me.  1S3;  8  Am.  Rep.  415, 
The  rule  is  thus  announced  in  Qillis  v.  Pennsylvania  R.  R.  Co.,  69  Pa.  St.  129; 
98  Am.  Dec.  317:  Persons  who  come  upon  a  railroad  platform  to  welcome  a 
coming  or  to  speed  a  parting  guest  are  there  by  authority  of  the  company,  aa 
much  aa  a  passenger,  and  as  to  them,  the  platform  must  be  strong  enough  to 
mutain  them,  no  matter  bow  numerous,  or  the  company  must  respond  in  dam- 
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ages  for  injury  to  them  caused  by  its  defects.  In  Hamilton  v.  Texas  etc.  R'y 
Co.,  64  Tex.  251,  53  Am.  Rep.  756,  the  court,  after  aflBrming  the  doctrine  above 
■et  forth,  said:  "If  the  infirmities  of  passengers  to  go  on  the  train  required  the 
assistance  of  friends  to  see  them  safely  on  board,  servants  or  friends  attend- 
ing them  for  that  purpose  would  clearly  be  in  attendance  at  the  depot  under 
an  invitation  of  the  company  as  direct  as  that  given  to  the  passengers  them- 
selves." Where  a  hackman,  accustomed  to  carry  passengers  to  and  from  a 
railway  depot,  was  injured  by  a  defect  in  the  platform,  he  was  held  entitled 
to  recover,  on  the  ground  that  he  was  there  by  the  license  and  permission  of 
the  railroad  company,  and  by  the  accommodation  afforded  by  li:m  to  passen- 
gers  and  travelers  actually  contributed  to  help  the  business  of  the  company: 
Tobin  V.  Portland  etc.  R'y  Co.,  59  Me.  183;  8  Am.  Rep.  415.  A  railroad  com- 
pany is  liable  in  damages,  where  a  person,  waiting  at  its  depot  for  his  wife, 
whom  he  expects  by  train,  having  a  special  occasion  to  leave  the  depot,  in 
doing  so  steps  off  a  walk  on  the  depot  grounds  in  the  dark,  and  falls  into  a 
bole,  receiving  the  injury  complained  of,  without  fault  on  hi*  part:  McKcme  v. 
MidUgan  etc  B.  B.  Co.,  51  Mich.  601;  47  Am.  Rep.  596. 
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[55  Arkansas,  442.] 

JVDQUENTS   AQAINaT    NoN-RESIDENT3  BY  PUBLICATION.  —  A  State    possesses 

the  power  to  provide  for  the  adjudication  of  land  titles  within  its  limits, 

.    as  against  non-residents  who  are  brought  into  court  only  by  publication, 

even  though  a  court  of  equity  where  the  defendant  is  found  might  be 

competent  to  force  him  to  execute  a  release  of  his  claim  of  title. 

Equity  —  Jurisdiction  in  Rem. — Courts  of  equity  may  be  empowered  by 
statute  to  annul  deeds  for  fraud,  and  to  establish  titles  to  lands  within 
their  jurisdiction  by  mere  force  of  their  decrees,  and  to  that  extent  their 
action  is  in  rem. 

Action  —  When  Local.  — Suit  in  Equity  to  Cancel  Deed  for  Fraud,  and 
to  revest  the  title,  is,  under  the  Arkansas  statute,  a  proceeding  in  rem 
"for  the  recovery  of  real  property,"  etc,  and  must  be  brought  in  the 
county  where  the  land  lies. 

Equity  —  Jurisdiction  in  Rem  —  Constructive  Service.  —  A  suit  in  equity 
to  cancel  a  deed  for  fraud  is,  under  the  Arkansas  statute,  a  proceeding 
in  rem,  and  may  be  prosecuted  against  a  non-resident  by  publication  of 
summons. 

/.  C.  Hawthorne,  for  the  petitioner. 

W.  R.  Coody,  for  the  appellee. 

CocKRiLL,  C.  J.  This  is  a  petition  to  this  court  for  a  writ 
of  certiorari,  presented  by  McLaughlin,  to  quash  a  judgment 
against  him,  rendered  by  the  Woodruff  circuit  court.  Mc- 
Crory was  the  judgment  plaintifif.  He  filed  his  complaint 
against  McLaughlin,  alleging  that  the  latter  had  obtained 
from  him,  through  fraud,  a  deed  to  lands  lying  in  Woodruff 
County,  of  which  he,  McCrory,  was  the  owner. 


Feb.  1892.]  McLaughlin  t;.  McCroby.  67 

The  facts  in  relation  to  the  fraud  were  specifically  set  forth. 
It  being  made  to  appear  that  McLaughlin  was  a  non-resident 
of  the  state,  he  was  summoned  by  warning  order.  He  failed 
to  appear;  the  court  found  that  the  allegations  of  the  com- 
plaint were  true;  adjudged  the  cancellation  of  the  deed  which 
McCrory  had  executed,  and  that  the  title  be  revested  in  him. 
McLaughlin  now  seeks  to  quash  that  judgment,  arguing  that 
the  court  could  act  in  personam  only  in  canceling  his  title, 
and  that  as  it  did  not  have  jurisdiction  of  his  person,  the  judg- 
ment is  void.  To  sustain  that  contention,  he  relies  upon  the 
case  of  Hart  v.  Sansom,  110  U.  S.  151.  The  syllabus  of  that 
case  is  misleading.  It  is  to  the  effect  that  "a  decree  of  a  state 
court  for  the  removal  of  a  cloud  upon  the  title  of  land  within 
the  state,  rendered  against  a  citizen  of  another  state,  who  had 
been  cited  by  publication  only,  as  directed  by  the  local  stat- 
utes, is  no  bar  to  an  action  "  by  the  non-resident  defendant  to 
recover  the  land  in  ejectment  from  the  plaintiflF  in  the  suit 
prosecuted  upon  service  by  publication. 

The  conclusion  announced  in  the  syllabus  is  correct  only 
where  there  is  an  absence  of  legislation  conferring  power  upon 
the  courts  where  the  lands  lie  to  exercise  jurisdiction  upon 
citation  by  publication  as  in  the  nature  of  a  proceeding  in 
rem.  Anciently,  courts  of  equity  exercised  jurisdiction  ex- 
clusively over  the  person  of  the  defendant,  refusing  to  interfere 
with  or  act  upon  the  corpus  of  his  estate:  Pickett  v.  Ferguson, 
45  Ark.  212;  55  Am.  Rep.  545.  It  is  not  probable  that  any 
such  court  is  now  so  confined  in  its  jurisdiction.  If,  however, 
the  court  which  enters  the  decree  in  a  given  case  is  authorized 
to  act  therein  in  personam  only,  it  acquires  no  jurisdiction  by 
publication  to  grant  relief.  That  is  well  settled,  and  that  is 
the  full  extent  to  which  it  can  be  said  the  authority  of  the 
decision  goes  in  Hart  v.  Sansom,  110  U.  S.  151. 

.Judge  Brewer  reviews  the  cases  upon  this  subject,  in  Amdt 
V.  Origgs,  134  U.  S.  316,  and  announces  for  the  court  that  the 
decisions  of  the  supreme  court  of  the  United  States  coincide 
with  the  decisions  of  the  various  state  courts  in  maintaining 
that  a  state  possesses  the  power  "to  provide  for  the  adjudica- 
tion of  titles  to  real  estate  within  its  limits  as  against  non- 
residents who  are  brought  into  court  only  by  publicution," 
even  though  a  court  of  equity  where  the  defendant  is  found 
might  be  competent  to  force  him  to  execute  a  release  of  his 
claim  of  title.  That  is  the  settled  law.  If  it  be  conceded,  then, 
that  a  suit  to  set  aside  a  deed  upon  the  ground  that  it  was 


S3  McLaughlin  v.  McCaoBr,  [Arkansas, 

obtained  by  fraud  is  one  that  a  court  of  equity  could  entertain 
by  acting  upon  the  person  of  the  party  who  committed  the 
fraud  without  regard  to  the  situs  of  the  land,  it  is  only  neces- 
sary to  ascertain  whether  the  Woodruff  circuit  court  has  been 
empowered  to  divest  title  by  force  of  its  decree  upon  citation 
by  publication. 

Since  1837  the  following  provisions,  found  in  Mansfield's 
Digest,  have  been  the  law  of  this  state:  "  In  all  cases  where 
the  court  may  decree  the  conveyance  of  real  estate  or  the  de- 
livery of  personal  property,  they  (it)  may,  by  decree,  pass  the 
title  of  such  property  without  any  act  to  be  done  on  the  part 
of  the  defendant,  where  it  shall  be  proper,  and  may  issue  a 
writ  of  possession,  if  necessary,  to  put  the  party  in  possession 
of  such  real  or  personal  property,  or  may  proceed  by  attach- 
ment or  sequestration":  Sec.  3953.  "When  an  unconditional 
decree  shall  be  made  for  a  conveyance,  release,  or  acquittance, 
and  the  party  required  to  execute  the  same  shall  not  comply 
therewith,  the  decree  shall  be  considered  and  taken  to  have 
the  same  operation  and  effect,  and  be  as  available,  as  if  the 
conveyance,  release,  or  acquittance  had  been  executed  con- 
formably to  the  decree":  Sec.  3954. 

So  far,  then,  from  being  confined  to  acting  in  personam,  the 
courts  of  this  state  are  empowered  to  annul  a  deed  and  estab- 
lish title  to  lands  within  their  jurisdiction  by  mere  force  of 
their  decrees.  To  that  extent  their  action  is  in  rem:  Jones  v. 
Fletcher,  42  Ark.  422,  446,  447. 

The  Code  of  Civil  Procedure  contemplates  that  every  action 
which  can  be  maintained  by  personal  service  of  process  may 
be  maintained  against  a  non-resident  by  publication,  if  prop- 
erty can  be  found  upon  which  to  exercise  jurisdiction.  It 
abolishes  all  forms  of  action  (Mansfield's  Digest,  sees.  4914, 
4915),  and  provides  generally  that  a  civil  action  may  be 
commenced  by  filing  a  complaint  and  issuing  a  summons  for 
personal  service,  or  by  publishing  a  warning  order  where  the 
defendant  is  a  non-resident:  Sees.  4967,  4975,  4989.  If  con- 
structive service  is  resorted  to,  the  action  may  be  brought  in 
any  county  where  property  of  the  defendant  is  found,  unless 
it  is  one  of  the  actions  made  local  by  the  statute:  Sec.  5005. 
Among  these  are  actions  "  for  the  recovery  of  real  property,  or 
of  an  estate  or  interest  therein,"  which  must  be  brought  in  the 
county  where  the  land  lies:  Sec.  4994.  Now,  if  it  be  true  that- 
a  court  of  equity  may  cause  a  deed  to  be  canceled  by  acting 
in  personam,  as  in  a  transitory  action,  it  is  certain  that  when 


Feb.  1892.]  McLaughlin  v.  McCboby.  89* 

it  attempts  to  accomplish  that  result  by  the  force  of  its  own 
decree,  it  acts  in  rem:  Jones  v.  Fletcher^  42  Ark.  422.  That 
is  the  common  reason  given  for  defeating  the  decree  in  those 
cases  where  the  court,  having  jurisdiction  of  the  person  of  a 
defendant,  attempts,  by  the  mere  force  of  its  decree,  to  divest 
his  title  to  lands  lying  beyond  its  jurisdiction,  —  as  in  another 
state.  In  such  a  case,  the  decree  cannot  have  effect,  because 
the  land  which  it  purports  to  act  upon  is  not  within  the  juris- 
diction of  the  court:  Carpenter  v.  Strange,  141  U.  S.  87;  Arndt 
V.  Griggs,  134  U.  S.  316;  Davis  v.  Headley,  22  N.  J.  Eq.  115; 
Cooky  V.  Scarlett,  38  111.  316;  87  Am.  Dec.  298;  Burnley  v.  Ste- 
venson, 24  Ohio  St.  474;  15  Am.  Rep.  621.  Because  the  de- 
cree in  this  case  does  operate  upon  the  land,  the  action  was 
local,  and  comes  within  the  meaning  of  and  is  controlled  by 
the  section  of  the  statute  last  quoted.  In  the  case  of  Jones  v. 
Fletcher,  42  Ark.  422,  it  was  ruled  that  that  section  is  broad 
enough  to  cover  all  actions  at  law  or  in  equity,  where  the 
judgment  or  decree  is  to  operate  in  rem. 

As  the  court  was  empowered  to  cancel  a  deed  obtained  by 
fraud  by  acting  upon  the  land,  and  as  the  statute  authorizes 
the  prosecution  of  an  action  for  that  purpose  against  a  non- 
resident by  publication,  nothing  is  wanting  to  sustain  the  de- 
cree in  question.     The  petition  must  therefore  be  dismissed. 


Pbockss — SiBviM  or,  on  Nom-kksidsnt  Defbndants  bt  Pcblioatiom. 

—  A  decree  agaiust  a  noa-resideut  defendaut,  baaed  upou  service  of  process 
by  publication,  in  an  action  to  determine  conflicting  claims  to  realty  situated 
within  the  state,  is  valid.  The  state  has  the  power  to  provide  for  the  determi- 
nation of  such  claims  and  to  authorize  such  service  of  process:  Perkins  v.  Wake- 
ham,  86  Cal.  580;  21  Am.  8t.  Rep.  67,  and  note;  see  note  to  Young  v.  Upshur, 
21  Am.  St.  Rep.  384.  An  action  to  cancel  a  deed  as  fraudulent  is  a  suit  for 
the  establishment  of  a  right  to  or  agaiust  real  estate,  so  as  to  permit  notice  to 
Don-resident  defendants  to  be  given  by  publication  of  summons-  Adams  r. 
CowUs,  95  Mo.  601 ;  6  Am.  St.  Rep.  74,  and  note. 

Actions  —  Whbn  Local.  —  Local  actions  consist  generally  of  those  insti- 
tuted for  the  recovery  of  real  estate,  or  for  mjuries  thereto,  or  for  easement*: 
Motris  V.  Missouri  Pac  By  Co.,  78  Tex.  17;  22  Am.  St.  £Up.  17,  and  ex- 
tended note. 

EQaiTT  —  JcRiBDiOTlON  TO  Canobl  Dbbd  TOR  Fraud.  —  A  Court  of  equity 
will  set  aside  a  conveyance  at  the  instance  of  a  grantor,  if  the  parties  did  not 
stand  on  an  equal  footing,  and  the  conveyance  was  procured  through  the  false 
repnaentations  of  the  grantee:  Harper  ▼.  Harper,  85  Ky.  160;  7  Am.  St. 
Rep.  583,  and  extended  notu;  Du  Pont  v.  Du  Bos,  33  S.  C.  389.  To  order 
the  cancellation  of  a  void  deed,  equity  has  jurisdiction:  Jones  v.  Perry,  10 
Yurg.  5*.l;  30  Am.  Dec.  4.30.  Ek]uity  will  decree  the  cancellation  of  •  forged 
d.:ed:  Leigh  r.  Ectriteait,  4  T.  B.  Mon.  379;  16  Am.  Dec.  160. 
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[55  Abkansas,  473.] 

CORPOKATIONS  —  NOTICB  OF  MjtETINO  OV  DlRECT0R3  —  NeCESSITT  FOB.  — 
A  mortgage  of  the  property  of  a  corporatioa  authorized  by  a  majority  of 
its  directors  at  a  meeting  of  which  a  temporarily  absent  director  had  no 
notice  is  neither  valid  nor  binding,  in  the  absence  of  proof  that  it  was 
impracticable  to  give  him  notice,  and  that  an  emergency  and  actual  ne- 
cessity  demanded  the  immediate  execution  of  the  mortgage. 

Corporations  —  Notice  of  Meeting  of  Directors  —  When  can  be  Dis- 
pensed WITH.  —  Notice  to  all  the  directors  of  a  corporation  of  a  business 
meeting  thereof  is  generally  necessary  to  its  validity,  and  can  only  be 
dispensed  with  when  it  is  impracticable  to  give  such  notice  to  the  minor- 
ity in  a  case  of  emergency,  and  when  the  act  done  in  the  absence  of  one 
or  more  of  them  not  served  with  notice  clearly  appears  to  be  reasonably 
necessary  as  well  as  proper  to  the  welfare  of  the  corporation. 

Corporations  —  Notice  of  Meeting  of  Direotobs  —  Sufficiency  of. —  In 
the  absence  of  statutory  or  corporate  regulation  as  to  the  mode  of  giving 
notice  of  the  meetings  of  the  directors  of  a  corporation,  personal  notice 
must  be  given  to  each  director,  and  written  notice  of  a  meeting  left  at  a 
director's  usual  place  of  business,  at  a  time  when  he  and  his  family  are 
absent  to  remain  until  after  the  time  fixed  for  the  meeting,  is  insufficient 
as  notice  to  him,  and  renders  the  meeting  held  in  his  absence  anlawfuL 

W.  S.  McCain,  and  U.  M.  and  O.  B.  Rose,  for  the  appellant. 

Sanders  and  Watkins,  and  W.  L.  Terry,  for  the  appellees. 

Hemingway,  J.  The  Bratt  Lumber  Company  was  a  corpo- 
ration organized  under  the  laws  of  this  state  to  conduct  a 
milling  and  lumber  business.  Its  stockholders  were  J.  A. 
Bratt,  J.  H.  Trump,  W.  H.  Crawford,  Leonard  Bratt,  and  C. 
B.  Field;  the  board  of  directors  was  composed  of  the  same  per- 
sons, with  J.  A.  Bratt  as  president,  and  Field  as  secretary  and 
treasurer.  About  the  first  day  of  August,  1889,  the  company 
owed  McCarthy  and  Joyce  about  twenty-five  thousand  dollars, 
and  the  Bank  of  Little  Rock  the  same  sum.  It  was  in  debt 
to  its  employees  and  other  persons  in  amounts  aggregating 
about  six  thousand  five  hundred  dollars.  The  Bratts  and 
Trump  live  at  Malvern,  the  principal  place  of  business  of  the 
company,  Crawford  lived  in  Indiana,  and  Field  resided  in  the 
city  of  Little  Rock,  where  he  had  an  established  residence  and 
a  place  of  business.  At  that  time,  Field  left  the  state  to  be  ab- 
sent for  a  while,  stating  to  Bratt,  the  president,  that  he  would 
return  in  a  few  days  and  provide  means  to  pay  the  pressing 
debts  of  the  company.  Field  not  returning  in  time  to  provide 
for  such  demands,  Bratt  inquired  of  the  person  in  charge  of 
his  office  in  Little  Rock  to  learn  where  he  was,  and  was  in- 
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formed  that  he  was  stopping  at  the  Tremont  House,  in  the  city 
of  Chicago.  Bratt  then  went  to  Kansas  City,  where  the  com- 
pany made  sales  of  lumber,  for  the  purpose  of  collecting  the 
proceeds  of  such  sales  to  meet  the  company's  liabilities;  find- 
ing that  the  sales  were  confused  with  sales  made  by  other  com- 
panies of  which  Field  was  an  officer,  and  that  he  could  collect 
nothing  on  that  account,  he  proceeded  to  Chicago  for  the  pur- 
pose of  seeing  Field.  On  his  arrival  he  found  that  Field  had 
left  Chicago,  and  being  unable  to  learn  his  whereabouts,  Bratt 
returned  to  Little  Rock  without  having  obtained  the  desired 
funds.  He  then  applied  to  McCarthy  and  Joyce  to  lend  him 
the  amount  needed;  they  declined  to  do  so  unless  he  would 
secure  their  old  debt,  as  well  as  the  sum  to  be  loaned,  by  a 
mortgage  on  the  company's  property,  but  offered  to  lend  him 
ten  thousand  dollars  upon  condition  that  such  security  be 
given.  Bratt  agreed  to  give  the  mortgage  as  requested,  if 
arrangements  for  its  execution  could  be  made.  After  a  con- 
ference with  McCarthy  and  Joyce,  and  their  attorney,  it  was 
agreed  that  Bratt  should  call  a  meeting  of  the  board  of  direc- 
tors for  the  purpose  of  considering  whether  the  company  should 
mortgage  its  property  to  them  for  the  purpose  of  securing  their 
past  indebtedness,  and  a  loan  to  be  made  of  ten  thousand  dol- 
lars. Notices  of  the  meeting  were  prepared  and  served  on  all 
the  directors  except  Field.  Bratt  again  inquired  at  Field's 
office  to  learn  where  he  was,  and  was  told  that  if  he  was  not 
in  Chicago,  the  person  in  charge  of  the  office  did  not  know 
where  he  was.  Accordingly,  on  the  29th  of  August,  1889, 
Bratt  went  with  a  notice  of  the  meeting  to  Field's  residence, 
and  finding  no  one  there,  inserted  it  between  the  door  and 
the  casing,  and  thus  left  it.  Field's  family  were  then  absent 
from  the  city,  and  the  residence  was  unoccupied,  except  by  a 
a  man  who  slept  there;  the  notice  left  at  his  house  was  not 
received  by  him.  On  the  31st  of  August,  a  meeting  of  the 
directors  was  held  in  pursuance  of  the  notice,  all  the  members 
being  present  except  Field,  and  an  order  was  made  by  a  vote 
of  three  to  one  in  favor  of  making  the  mortgage  to  McCarthy 
and  Joyce.  In  pursuance  thereof,  a  mortgage  was  shortly  ex- 
ecuted, covering  about  all  of  the  company's  assets,  for  the  pur- 
pose of  securing  the  existing  debt  to  McCarthy  and  Joyce,  and 
also  the  sura  of  ten  thousand  dollars  to  be  advanced  by  them. 
On  the  same  day,  Trump,  the  dissentient  director,  filed  the 
complaint  in  this  case,  alleging  the  indebtedness  to  McCarthy 
and  Joyce,  and  to  the  bank,  as  well  as  the  execution  of  the 
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mortgage,  and  that  the  affairs  of  the  company  were  being  ex- 
travagantly and  wastefully  conducted,  and  asking  that  the 
court  appoint  a  receiver  to  take  charge  of  its  assets  and  con- 
duct its  business.  The  company,  the  bank,  and  McCarthy 
and  Joyce  were  made  defendants,  and  upon  an  application  in 
vacation,  the  chancellor  granted  the  application  for  a  receiver. 
McCarthy  and  Joyce  filed  an  answer  and  cross-bill,  the  mate- 
rial feature  of  which  was  a  prayer  for  the  foreclosure  of  their 
mortgage.  The  bank  also  filed  an  answer  and  cross-bill,  the 
material  features  of  which  were  allegations  that  the  mortgage 
to  McCarthy  and  Joyce  was  void  (for  the  reason,  among  oth- 
ers, that  the  meeting  at  which  it  was  authorized  was  not  a 
lawful  meeting  of  the  board.  Field  having  no  notice  thereof 
and  not  being  present),  and  a  prayer  that  the  assets  of  the 
company  be  ratably  distributed  among  its  creditors.  The  as- 
sets were,  by  consent  of  all  parties,  converted  into  money,  which 
was  to  be  held  in  lieu  thereof,  subject  to  the  determination  of 
this  cause.  The  cause  came  on  to  be  finally  heard  upon  the 
pleadings  and  proofs,  and  the  court  dismissed  the  cross-bill 
of  the  bank,  and  entered  a  decree  in  accordance  with  the 
prayer  of  McCarthy  and  Joyce.     The  bank  appealed. 

The  assets  realized,  when  sold,  twenty-five  thousand  dollars, 
in  round  numbers,  and  as  the  debts  more  than  doubled  that 
sum,  it  is  evident  that  the  company  was  insolvent.  There  was 
nothing  in  the  articles  or  by-laws  of  the  company  fixing  the 
lime  for  regular  meetings  of  the  board  of  directors,  and  no 
provision  for  calling  special  meetings.  McCarthy  and  Joyce 
advanced  nothing  upon  the  ten-thousand-dollar  loan  provided 
for  in  the  mortgage,  and  claim  under  the  mortgage  a  security 
for  the  past  debt  only.  It  does  not  appear  that  the  board  of 
directors  ever  attempted  to  hold  a  meeting  after  the  day  when 
the  mortgage  was  executed. 

The  two  questions  which  we  have  deemed  it  necessary  to 
consider  are:  1.  Was  it  necessary  to  the  validity  of  the  di- 
rectors' meeting  that  Field  should  have  notice  thereof?  and  if 
so,  2.  Was  he  notified  ? 

Counsel  have  argued  other  questions  with  ability  and  learn- 
ing, which  merit  praise  and  commendation.  But  however  in- 
teresting we  might  find  that  field  to  which  we  are  invited,  the 
demands  that  a  crowded  docket  asserts  upon  our  time  forbid 
that  we  follow  them  further  than  is  necessary  to  dispose  of 
this  case.  We  dismiss,  therefore,  the  other  matters  argued,  and 
proceed  to  the  consideration  of  the  questions  stated. 
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The  statute  provides  that  the  stock,  property,  afifairs,  and 
business  of  business  corporations  shall  be  managed  by  not 
less  than  three  directors:  Mansfield's  Digest,  sec.  964;  and 
further,  that  a  majority  of  the  directors,  convened  according 
to  the  by-laws,  shall  constitute  u  quorum  for  the  transaction 
of  business:  Sec.  969. 

In  the  case  of  Simon  v.  Sevier  Ass^n,  54  Ark.  58,  the  valid- 
ity of  a  general  assignment  authorized  by  a  majority  of  the 
directors  at  a  meeting  of  which  the  absent  directors  had  no 
notice  was  considered,  and  we  held  that  the  statute  authorized 
a  majority  to  act  only  at  a  meeting  legally  convened,  and  that 
it  was  essential  to  a  legal  meeting  that  it  be  called  in  accord- 
ance with  the  by-laws  or  rules  of  the  corporation,  or  upon  due 
and  legal  notice  given  to  each  of  the  members.  There  was  no 
contention  that  notice  could  not  have  been  served  on  each 
member,  and  no  expression  of  the  law,  where  that  was  a  fact. 

Subsequent  investigation  has  not  altered  our  views  as  then 
expressed,  but  we  are  convinced  that  they  are  in  a  line  with 
the  authority  of  text-writers  and  adjudged  cases.  If  the  rule 
were  otherwise,  the  rights  and  interests  of  minority  holders 
would  be  liable  to  great  abuse.  Even  majorities  might  suffer; 
for,  by  absence  of  some  of  their  number,  the  minority  might 
become  the  majority,  hold  a  meeting  without  notice  to  the  ab- 
sentees, and  change  the  entire  course  or  policy  of  the  business, 
or  do  acts  destructive  to  its  prosperity  or  future  existence. 
Such  abuse  of  corporate  power  is  not  unknown  to  the  history 
of  corporations,  and  its  evidence  is  found  in  the  records  of 
the  courts.  Rules  intended  to  check  or  prevent  it  should  be 
rigidly  observed,  except  where  reason  requires  that  they  be 
relaxed.  The  wisdom  of  the  rule  and  the  dangers  incident 
to  any  other  are  very  clearly  stated  by  Judge  Brewer  in  the 
case  of  Paola  etc.  K'y  Co.  v.  CommWs  of  Anderson  Co.,  16  Kan. 
309,  where  he  shows  that  if  any  other  rule  prevailed,  it  would 
be  possible,  with  a  board  composed  of  twelve  members,  for 
four  directors  to  convene  a  meeting  of  seven  by  giving  notice 
to  three  and  withholding  it  from  five  others,  and  to  bind  the 
corporation  to  acts  condemned  by  eight.  That  case  called  for 
no  expression  as  to  the  law  in  cases  of  emergency  where  no- 
tice to  any  director  was  impracticable,  and  contains  no  discus- 
pion  of  such  cases,  but  tliere  is  an  intimation  that  the  rule 
might  admit  exceptions  in  such  cases. 

That  such  cases  may  arise  as  will  justify  and  require  ex- 
ceptions to  be  made  is  a  conclusion  to  which  reflection  in- 
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evitably  leads.  In  fact,  it  is  conceded  by  the  learned  counsel 
for  the  appellant  "that  a  director  cannot  put  a  stop  to  corpo- 
rate business  by  simply  leaving  its  jurisdiction";  and  that  "if 
after  a  reasonable  search  the  parties  are  unable  to  find  him, 
the  remaining  directors  may  attend  to  the  necessary  aflfairs." 
This  indicates  that  the  exception  arises  upon  a  concurrence  of 
three  conditions:  1.  The  impracticability  of  notice;  2.  The 
existence  of  an  emergency  for  action;  and  3.  A  reasonable 
necessity  for  the  action  taken. 

Without  committing  the  court  to  a  full  approval  of  this 
form  of  stating  the  exception,  we  may  say  that  it  seems  to  be 
substantially  correct.  Where  notice  is  practicable,  it  must  be 
given;  it  can  be  dispensed  with,  when  impracticable,  only  to 
meet  an  emergency;  and  the  act  done  must  appear  reasonably 
necessary  to  the  welfare  of  the  corporation.  If  the  act  is 
merely  proper,  but  not  necessary,  or  if  it  appear  that  it  may 
become  necessary,  but  the  necessity  is  not  present,  the  rule 
should  not  yield;  for  in  such  cases  notice  may  become  practi- 
cable, and  the  presence  of  the  absent  director  be  secured,  be- 
fore the  necessity  arises  or  the  emergency  is  present.  Such 
we  consider  the  rule  deducible  from  the  case  of  Chase  v.  Tuttlcy 
55  Conn.  455,  3  Am.  St.  Rep.  64,  relied  upon  by  the  appellee. 
For  it  had  been  held  in  earlier  decisions  of  that  court  that  a 
meeting  attended  by  a  majority  of  the  directors,  of  which  the 
minority  had  no  notice,  was  not  lawful,  and  it  does  not  appear 
that  there  was  any  intention  to  overrule  those  decisions:  Stom 
V.  Wyse,  7  Conn.  214;  18  Am.  Dec.  99.  The  learned  judge 
who  delivered  the  opinion  in  that  case  says  that  "the  exi- 
gency demanded  immediate  action  to  save  the  property  and 
to  save  expense,"  and  the  action  of  the  meeting  was  upheld, 
upon  the  ground  that  power  must  be  accorded  the  company  to 
protect  itself. 

The  case  of  Halifax  S.  Ry  Co.  v.  Francklyn,  8  R'y  &  Corp. 
L.  J.  91,  is  not  before  us;  but,  as  quoted  in  Beach  on  Corpora- 
tions, 473,  it  does  not  seem  to  go  as  far  as  the  last  case.  It  is 
there  said  that  a  meeting  to  borrow  money  could  not  be  held 
without  notice  to  all  the  directors,  even  where  some  of  them 
were  in  foreign  countries;  but  a  meeting  to  perfect  debentures 
previously  given  was  justified,  because  the  action  came  within 
the  ordinary  business  transacted  by  the  company.  We  can- 
not say  with  confidence,  without  an  examination  of  the  case, 
what  was  decided;  but  it  seems  that  the  act  alone  was  regarded 
as  within  the  ordinary  line  of  the  company's  business,  and  it 
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may  be  tbat  it  was  considered  to  be  such  as  the  managing 
officers  of  the  company  were  authorized  to  do  without  express 
authority  from  a  board  meeting. 

The  other  cases  cited  by  appellee  seem  to  hold  that  if  a 
majority  attend  the  meeting,  notice  to  the  minority  is  unne- 
cessary: Edgerly  v.  Emerson,  23  N.  H.  569;  55  Am.  Dec.  207i 
Bank  ▼.  Flour  Co.,  41  Ohio  St.  558. 

They  are  cited  by  the  text-writers  as  against  the  current  of 
authority:  1  Beach  on  Corporations,  sec.  279,  note;  1  Morawetz 
on  Corporations,  sec.  532,  note  1.  We  are  of  the  same  opinion; 
and  as  they  conflict  with  the  rule  announced  in  former  de- 
cisions of  this  court,  we  cannot  follow  them:  School  Dist.  v. 
Bennett,  52  Ark.  511;  Simon  v.  Sevier  Ass'n,  54  Ark.  58;  Paola 
etc.  R*y  Co.  v.  CommWa  of  Anderson  Co.,  16  Kan.  309;  Baldwin 
V.  Canfield,  26  Minn.  43;  Harding  v.  Vandewater,  40  Cal.  77; 
Chouteau  Ins.  Co.  v.  Holmes's  AdmW,  68  Mo.  601;  30  Am.  Rep. 
807;  Stevens  v.  Eden  Meeting-house  Soc,  12  Vt.  688;  Gordon  v. 
Preston,  1  Watts,  385;  26  Am.  Dec.  75;  Jackson  v.  Hampden, 
16  Me.  186;  Farwell  v.  Houghton  Copper  Works,  8  Fed.  Rep. 
66;  State  v.  Ferguson,  31  N.  J.  L.  107;  Pike  Co.  v.  Rowland,  94 
Pa.  St.  238;  Covert  v.  Rogers,  38  Mich.  363;  31  Am.  Rep.  319. 

It  is  next  insisted  that  the  making  of  a  mortgage  is  an  or- 
dinary business  act,  and  therefore  may  be  authorized  at  a 
meeting  of  a  majority  of  the  directors,  without  notice  to  the 
minority. 

We  do  not  deem  it  necessary  to  enter  into  a  discussion  as  to 
what  are  ordinary  and  what  are  extraordinary  acts  of  a  corpo- 
ration. If  by  "ordinary  acts"  is  meant  such  as  may  be  done 
by  the  managing  officers  without  authority  from  a  board  meet- 
ing, we  agree  that  they  may  be  ordered  at  a  meeting  of  a 
majority  without  notice  to  the  minority;  but  if  such  acts  are 
intended  as  can  be  done  only  under  authority  from  a  board 
meeting,  we  cannot  accept  the  principle  as  correct.  For  what- 
ever requires  the  sanction  of  a  meeting  must  be  authorized  by 
a  lawful  meeting,  for  the  directors  can  act  as  a  board  at  no 
other.  No  managing  officer  claimed  the  authority  to  execute 
the  mortgage  in  this  case,  and  none  is  shown  to  have  existed, 
and  it  is  unnecessary  for  us  to  consider  whether  the  makii.g 
of  a  mortgage  covering  the  bulk  of  the  assets  comes  witi)in  the 
power  usually  conferred  on  a  general  manager. 

If  notice  can  be  omitted  only  where  it  is  impracticable  to 

give  it,  and  an  emergency  demanda  the  immediate  doing  of 

the  act  to  be  authori.--ed,  the  question  ig,  Was  the  meeting  re- 
AJf.  St.  Rsr.,  Vol.  XXIX.  -b 
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lied  upon  in  this  case  lawful  withont  notice  to  Field?  The  act 
incumbered  the  bulk  of  the  company's  assets  to  secure  a  past 
debt,  and  also  a  contemplated  loan  which  was  never  made. 
Was  it  necessary  that  the  company  do  that  act  for  its  protec- 
tion? The  question  carries  the  answer.  If  we  concede  that 
it  was  necessary  to  procure  money  in  order  to  conduct  the 
corporate  business,  no  necessity  appears  for  encumbering  its 
assets  to  secure  the  existing  debt.  It  is  not  shown  that  efforts 
were  made  to  borrow  the  requisite  amount  from  other  persons; 
and  for  aught  that  appears,  if  they  had  been  made,  it  could 
have  been  borrowed.  If  it  could,  there  was  no  necessity  to 
make  the  mortgage  to  secure  the  old  debt.  If  it  was  neces- 
sary to  secure  the  old  debt  in  order  to  borrow  the  sura  needed, 
that  should  have  been  established;  for  as  the  mortgagees  seek 
to  bring  themselves  within  the  exception  to  the  rule,  the  bur- 
den is  upon  them  to  prove  the  facts  that  justify  an  exception. 
Finding  no  exigency  that  demanded  the  making  of  the  mort- 
gage to  secure  the  old  debt,  we  are  of  opinion  that  a  meeting 
to  authorize  it  could  not  be  held  without  notice  to  Field. 

There  is  no  ground  to  contend  that  notice  to  him  was  unne- 
cespiry  because  he  had  abandoned  the  office,  for  everything 
indicated  that  his  absence  was  temporary,  and  he  in  fact  re- 
turned the  next  day. 

Was  the  notice  left  at  his  usual  place  of  residence,  at  a 
time  when  he  and  his  family  were  absent  to  remain  until  after 
the  time  fixed  for  the  meeting,  notice  to  him?  Counsel  in- 
sist that  it  constituted  notice,  and  to  sustain  their  position 
cite  us  to  section  5206  of  Mansfield's  Digest;  but  that  section 
has  reference  to  notices  mentioned  in  the  code,  and  as  notices 
to  directors  of  business  corporations  are  not  included  in  such 
mention,  we  think  the  section  inapplicable.  The  law  pro- 
vides for  no  constructive  notice  in  such  cases,  and  in  the  ab- 
sence of  such  provision,  notice  must  be  personal.  Such  seems 
to  be  the  rule  established  by  the  authorities:  1  Beach  on  Cor- 
porations, sec.  281;  Stow  v.  Wyse,  7  Conn.  214;  18  Am.  Dec. 
99,  and  note  102,  103;  Covert  v.  Rogers,  38  Mich,  363;  31  Am. 
Rep.  319;  1  Waterman  on  Corporations,  sec.  63,  p.  205;  1 
Morawetz  on  Corporations,  sec.  531;  Stevens  v.  Eden  Meeting- 
house Society,  12  Vt.  688;  Harding  v.  Vandewater,  40  Cal.  77, 

There  are  statements  in  text-books  and  adjudged  cases  to 
the  eflfect  that  where  the  director  is  absent  notice  may  be  left 
at  his  usual  place  of  abode;  but  they  either  grow  out  of  the 
provisions  of  statutes  or  by-laws  providing  for  such  notice,  or 
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are  found  in  cases  where  the  manner  of  giving  notice  was  not 
involved,  but  only  the  question  was  as  to  the  necessity  for 
notice. 

Under  the  first  head  may  be  cited  1  Dillon  on  Municipal 
Corporations,  sec.  263,  and  Lord  v.  Anoka,  36  Minn.  176;  and 
under  the  second,  1  Waterman  on  Corporations,  206,  and  Jack- 
son V.  Hampden,  20  Me.  37. 

There  being  nothing  in  our  statutes,  or  in  the  by-laws  or 
regulations  of  the  corporation,  providing  for  any  other  than 
personal  notice,  we  think  none  other  would  answer.  As  a  no- 
tice to  Field  was  necessary  to  authorize  a  meeting,  and  as  none 
was  given,  we  think  it  was  not  a  lawful  meeting,  and  the  mort- 
gage was  not  the  act  of  the  corporation.  McCarthy  and  Joyce 
were  not  entitled,  therefore,  to  all  the  money  arising  from  the 
sale,  but  the  same  should  have  been  distributed  among  the 
creditors  of  the  corporation  in  accordance  with  law. 

Judgment  reversed,  and  cause  remanded  for  proceedings  in 
accordance  with  law.  

Corporations  —  NoncB  o»  Mbktino  o»  Dirbctors  —  Neobssptt  »or.  — 
E^ch  director  must,  under  tbe  prorisions  of  the  Civil  Code  of  California,  bare 
special  notice  of  the  regular  meetings  of  the  board,  unless  provision  is  made 
in  the  by-laws  for  such  meetings:  Thompson  v.  Williama,  76  CaL  153;  9  Aia, 
St.  Rep.  187,  and  note.  The  act  of  a  majority  of  the  directors  of  a  corpora- 
tion, to  be  of  any  effect,  must  haye  been  expressed  at  a  regular  notified  meet- 
ing at  which  all  of  the  directors  might  have  been  present:  BlUot  r.  Abbot,  12 
N.  H.  649;  37  Am.  Dec.  227;  Despatch  Line  r.  Bellamy  Mfg.  Co.,  12  N.  H.  205; 
37  Am.  Dec.  203;  extended  note  to  Stow  v.  Wyse,  18  Am.  Dec.  99;  Afetropol' 
Uan  Telephone  etc.  Co.  v.  Domeatie  Telegraph  etc.  Co.,  44  N.  J.  Eq.  568.  A 
corporation  is  bound,  where  a  quorum  of  the  directors  meet  and  unite  in  any 
determination,  whether  the  other  directors  are  or  are  not  notified,  and  al- 
though the  meeting  was  not  a  generad  meeting:  Edgerly  r.  Emersom,  23  N.  H. 
£55;  55  Am.  Dec.  207,  and  note. 

COBPOBATIONS  —  NOTIOB    OW     DiRBOTOBS'    MlBTIKO  —  SOFFIOIBWOT    0».  — 

Acta  dona  at  a  corporation  meeting,  of  which  notice  was  not  giyen  in  the  man- 
ner prescribed  by  its  charter  or  by-lawa,  ar«  roid,  and  where  no  mode  of  giT« 
ing  notice  is  prescribed,  personal  notice  moat  bo  givon:  Sttm  ▼.  Wp$e,  7  OoQB. 
214;  18  Am.  Dm.  M^  ud  tunkt. 
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Thomas  v.  Kinkead. 

[56  Arkansas,  502.] 
HoMioiDS  BT  Ofkcer  TO  Phbvent  Escape  OP   MisDBMBAWANT.  — Where 

one  accused  of  misdemeanor  has  been  arrested  and  is  fleeing,  a  peace. 

o£Scer  is  not  justified  in  killing  him  to  prevent  his  escape,  although  no 

other  means  of  prevention  are  available. 
HoMiciDB  BY  Officer  to  Prevent  Escape  of  Felon.  —  A  peace-oflBcer  is 

justified  in  killing  a  person  arresfed  for  felony  who  is  fleeing  to  escape, 

if  no  other  means  of  prevention  are  available. 
Misdemeanor  —  Arrest  or  Escape  —  Rights  of  Officer. — A  peace-ofB- 

oer,  in  making  an  arrest  for  misdemeanor  or  preventing  the  escape  of  the 

misdemeanant,  may  exert  such  physical  force  as  is  necessary  to  effect  his 

purpose,  but  he  is  not  justified,  in  either  case,  in  taking  the  life  of  the  ac- 

cnsed,  nor  can  he  inflict  upon  him  great  bodily  harm,  except  to  save  his 

own  life,  or  prevent  a  like  harm  to  himself. 

T.  J.  Oliphint,  for  the  appellants. 
Ratcliffe  and  Fletcher,  for  the  appellees. 

Mansfield,  J.  This  action  was  brought  by  the  widow  and 
minor  children  of  John  Thomas,  deceased,  against  Ewing  Kin- 
kead, a  constable  of  Pulaski  County,  and  the  sureties  on  his 
official  bond,  to  recover  damages  for  the  alleged  wrongful  kill- 
ing of  Thomas  by  Jesse  F.  Heard,  a  deputy  of  the  defendant 
Kinkead  as  such  constable.  Heard  was  also  made  a  defend- 
ant. The  complaint  avers  that  the  act  of  killing  was  com- 
mitted under  cover  of  a  warrant  for  the  arrest  of  Thomas,  ta 
answer  for  a  misdemeanor  charged  against  him  before  a  jus- 
tice of  the  peace,  and  that  it  was  done  wantonly  and  without 
cause. 

The  defendants,  by  their  pleading,  justify  the  killing  as  hav- 
ing been  done  by  Heard  in  self-defense,  while  lawfully  exer- 
cising his  power  to  execute  the  warrant  mentioned  in  the 
complaint,  and  while  Thomas  was  unlawfully  resisting  arrest 
and  attempting  to  escape.  The  appeal  is  from  a  judgment 
rendered  on  the  verdict  of  a  jury  against  the  plaintiffs. 

The  death  of  Thomas  resulted  from  a  wound  inflicted  by 
a  pistol-shot,  and  the  evidence  as  to  the  immediate  circum- 
Btances  of  the  homicide  was  such  as  to  make  it  questionable 
whether  he  had  been  actually  placed  under  arrest  before  he 
was  shot.  It  was  contended  at  the  trial  that  his  arrest  had 
been  accomplished,  and  that  he  was  killed  while  attempting 
to  break  away  from  the  custody  of  the  officer.  As  applicable 
to  this  view  of  the  facts,  the  court,  against  the  objection  of  the 
plaintiflFs,  gave  the  jury  the  following  instruction:  "If  the  jury 
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find  from  the  evidence  that  Heard  had  actually  arrested 
Thomas,  whether  for  felony  or  misdemeanor,  if  Thomas  at- 
tempted to  get  away,  Heard  had  a  right  to  shoot  him,  if  this 
€hooting  was  necessary  to  prevent  his  escape,  provided  Heard 
acted  in  the  exercise  of  due  caution  and  prudence." 

In  repeating  substantially  the  same  charge  in  a  different 
connection,  the  jury  were  told  that  life  can  be  taken  to  pre- 
vent an  escape  only  in  case  of  extreme  necessity,  and  when  the 
officer  has  exhausted  all  other  means  of  enforcing  the  prison- 
er's submission.  The  duty  which  the  law  enjoins  upon  an 
officer  to  exercise  his  authority  with  discretion  and  prudence 
was  also  fully  and  properly  stated,  and  the  jury  were,  in  effect, 
instructed  that  the  needless  killing  of  a  prisoner  would  in  all 
cases  be  wrongful.  In  another  part  of  the  charge,  it  was 
stated,  as  an  admission  of  the  pleadings,  that  the  offense  of 
which  Thomas  was  accused  was  a  misdemeanor.  And  in 
other  respects  the  charge  of  the  court  was  such  that  the  plain- 
tiffs were  not  prejudiced  by  the  instruction  we  have  quoted,  if 
the  life  of  a  prisoner  may  be  taken  under  any  circumstances 
merely  to  prevent  his  escape  after  arrest  for  a  misdemeanor. 

The  doctrine  of  the  court's  charge  is  approved  by  Mr.  Bishop, 
who  states  it,  in  his  work  on  criminal  procedure,  substantially 
in  the  language  employed  by  the  trial  judge:  1  Bishop's  Grim. 
Proc.,  sec.  161.  In  his  note  on  the  section  cited,  the  author 
refers  to  his  work  on  criminal  law  (vol.  2,  sees.  647,  650)  and 
to  two  cases  decided  by  the  supreme  court  of  Texas:  Caldwell 
v.  State,  41  Tex.  86,  and  Wright  v.  State,  44  Tex.  645.  In  the 
first  of  these  cases,  a  prisoner  who  had  been  arrested  for  horse- 
etenling  broke  away  from  the  custody  of  the  officer,  and  the 
latter  shot  and  killed  him  as  he  ran  in  the  effort  to  make  his 
escape.  It  was  held  that  the  officer  was  rightfully  convicted 
of  murder  in  the  second  degree,  —  the  evidence  showing  that 
the  prisoner  was  unarmed  and  neither  attacking  nor  resist- 
ing the  officer.  The  judge  who  delivered  the  opinion  said: 
"The  law  places  too  high  an  estimate  upon  a  man's  life, 
though  he  be  ....  a  prisoner,  to  permit  an  officer  to  kill 
him  while  unresisting,  simply  to  prevent  an  escape."  But 
as  the  arrest  was  for  a  felony,  it  may  be  that  the  decision 
was  controlled  by  a  statute  of  that  state  which  provides  that 
an  "officer  executing  an  order  of  arrest  shall  not  in  any  case 
kill  one  who  attempts  to  escape,  unless,  in  making  or  attempt- 
ing such  escape,  the  life  of  the  officer  is  endangered,  or  he  i^ 
threatened  with    great   bodily  injury."     However  that   ma" 
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have  been,  the  case  gives  no  support  to  the  text  in  connection- 
with  which  it  is  cited.  Nor  is  such  support  to  be  found  in  the 
case  of  Wright  v.  State,  44  Tex.  645,  where  the  decision  was, 
that  the  power  conferred  by  a  Texas  statute  upon  an  officer 
having  the  custody  of  a  convicted  felon  to  take  the  life  of  the 
prisoner  to  prevent  his  escape  does  not  extend  to  an  officer 
attempting  to  rearrest  an  escaped  convict. 

The  rule  laid  down  without  qualification  in  Criminal  Pro- 
cedure is  stated  only  as  "  a  general  proposition  "  in  one  of  the 
sections  referred  to  in  the  work  on  criminal  law.  From  the 
text  of  the  latter,  reference  is  made  to  the  treatise  of  Russell 
on  Crimes  and  to  the  earlier  works  of  Hale  and  Hawkins, 
But  these  writers  all  appear  to  limit  the  application  of  the 
rule  to  cases  of  felony,  or  to  cases  where  the  jailer  or  other 
officer  having  the  custody  of  a  prisoner  is  assaulted  by  the 
latter  in  his  effort  to  escape,  and  the  officer  kills  him  in  self- 
defense:  1  Hale  P.  C.  481,  496;  1  Russell  on  Crimes,  666, 
667;  1  Hawk.  P.  C.  81,  82.  The  decisions  cited  by  Mr.  Bishop 
in  the  section  last  referred  to,  as  far  as  we  have  had  the  oppor- 
tunity to  examine  them,  go  no  further  than  the  authors  we 
have  mentioned:  United  States  v.  Jailer  etc.,  2  Abb.  265;  State 
V.  Anderson,  1  Hill  (S.  C.)  327;  Regina  v.  Dadson,  14  Jur. 
1051.     See  also  4  Bla.  Com.  180. 

The  case  of  State  v.  Sigman,  106  N.  C.  728,  is  relied  upon  as 
sustaining  the  instruction  in  question.  In  that  case  an  offi- 
cer was  indicted  for  an  assault  with  a  deadly  weapon,  com- 
mitted by  discharging  a  pistol  at  a  person  accused  of  a 
misdemeanor,  and  who  had  escaped  from  the  officer's  custody 
and  was  fleeing  to  avoid  rearrest.  The  officer,  being  unable 
to  overtake  the  prisoner,  fired  upon  him.  He  was  convicted, 
and  the  judgment  of  the  trial  court  was  affirmed,  the  supreme 
court  holding  that  the  defendant  was  guilty  of  an  assault, 
whether  his  intention  in  firing  was  to  hit  the  escaped  prisoner, 
or  simply  to  intimidate  him,  and  thereby  induce  him  to  sur- 
render. This  ruling  followed  as  a  conclusion  from  two  propo- 
sitions stated  in  the  opinion.  These  are:  1.  That  an  officer  who 
kills  a  person  charged  with  a  misdemeanor,  and  fleeing  from 
him  to  avoid  arrest,  will  at  least  be  guilty  of  manslaughter; 
2.  That  where  a  prisoner  "  has  already  escaped,"  no  means 
can  be  used  to  recapture  him  which  would  not  have  been  jus- 
tifiable in  making  the  first  arrest;  and  that  if  in  pursuing 
him  the  officer  intentionally  kills  him,  it  is  murder.  But  the 
second  proposition  is  preceded  by  the  following  paragraph  of 
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the  opinion,  upon  which  the  appellees  specially  rely:  "  After 
an  accused  person  has  been  arrested,  an  officer  is  justified  to 
dfetain  him  in  custody,  and  he  may  kill  his  prisoner  to  prevent 
his  escape,  provided  it  becomes  necessary,  whether  he  be 
charged  with  a  felony  or  a  misdemeanor";  citing  the  first 
volume  of  Bishop  on  Criminal  Procedure.  The  view  thus  ex- 
pressed does  not  appear  to  be  consistent  with  the  court's  decis- 
ion. Nor  does  it  seem  to  be  an  unqualified  approval  of  the 
rule  as  it  is  stated  in  Bishop  on  Criminal  Procedure.  As 
stated  in  the  quotation  made,  it  seems  to  be  laid  down  with 
reference  only  to  cases  where  a  prisoner  resists  by  force  the 
effort  of  the  officer  to  prevent  him  from  "  breaking  away,"  and 
is  killed  in  the  struggle  or  affray  which  follows.  In  the  case 
then  before  the  court,  the  prisoner  had  entirely  escaped,  and 
having  been  subsequently  found,  had  run  some  distance  before 
he  was  shot  at.  There  was  no  occasion,  therefore,  for  deciding 
whether  the  shooting,  although  not  in  self-defense,  would  have 
been  justifiable  if  it  had  been  done  in  an  effort  to  detain  the 
prisoner  in  the  officer's  custody.  But  we  are  wholly  unable  to 
perceive  any  ground  for  a  distinction  between  the  latter  case 
and  that  on  which  the  court's  ruling  was  made.  In  a  para- 
graph of  the  opinion  preceding  that  from  which  we  have  quoted, 
in  speaking  of  a  case  of  one  who,  being  charged  with  a  mis- 
demeanor, flees  from  the  officer  to  avoid  arrest,  the  court  said: 
"The  accused  is  shielded,  ....  even  from  an  attempt  to 
kill,  ....  by  the  merciful  rule  which  forbids  the  risk  of 
human  life  or  the  shedding  of  blood  in  order  to  bring  to  jus- 
tice one  who  is  charged  with  so  trivial  an  oflense,  when  it  is 
probable  that  he  can  be  arrested  another  day  and  held  to  an- 
swer." This  humane  principle  was  permitted  to  prevail 
against  the  officer  in  the  case  decided,  although  the  person 
assaulted  had  been  arrested,  and  was  shot  at  in  the  endeavor 
made  to  rearrest  him.  Why  should  it  not  also  protect  tlie 
life  of  the  prisoner  arrested  on  a  similar  charge  who  endeavors 
forcibly  to  l)reak  away  from  the  officer,  but  offers  no  violence 
to  the  latter  endangering  his  life  or  exposing  his  person  to 
great  harm? 

The  case  of  Head  v.  Martin,  85  Ky.  480,  is  also  cited  by  the 
appellees.  But  the  only  ruling  there  made,  as  indicated  by 
the  8yllabti8,  was,  that  a  peace-officer,  having  arrested  one  ac- 
cused of  a  misdemeanor,  cannot,  when  he  is  fleeing,  kill  him 
to  prevent  his  escape;  and  all  that  the  court  says  is  strongly 
against  the  contention  of  the  appellees  on  the  point  we  are  con- 


72  Thomas  v.  Kinkead.  [Arkansas, 

sidering.  On  the  point  embraced  in  the  quotation  of  counsel 
from  the  opinion  in  that  case,  the  jury  in  the  present  case 
were  properly  charged  by  instructions  other  than  that  now 
under  consideration.  Tlie  only  question  presented  by  the  lat- 
ter is,  whether  an  oflBcer,  having  in  his  custody  a  prisoner  ac- 
cused of  a  misdemeanor,  may  take  his  life  if  he  attempts  to 
break  away,  where,  in  the  language  of  the  court's  charge,  "no 
other  means  are  available  "  to  prevent  his  escape.  A  resort 
to  a  measure  so  extreme  in  cases  of  misdemeanor  was  never 
permitted  by  the  common  law:  1  East  P.  C.  302.  That  law 
has  not,  it  is  believed,  lost  any  of  its  humanity  since  the  time 
of  the  writer  we  have  just  cited;  and  no  statute  of  this  state 
operates  to  restrain  its  mercy.  We  have  adopted  its  rule  in 
making  arrests  in  cases  of  felony:  Carr  v.  State,  43  Ark.  99. 
But  without  legislative  authority,  the  severity  of  a  remote  age 
ou'^ht  not  to  be  exceeded  in  dealing  with  those  who  are  accused 
of  smaller  offenses. 

East,  in  his  Pleas  of  the  Crown,  after  stating  the  rule  that  a 
felon  fleeing  from  justice  may  be  lawfully  killed,  "wliere  he 
caimot  be  otherwise  overtaken,"  says:  "The  same  rule  holds  if 
a  felon  after  arrest  break  away  as  he  is  carrying  to  jail,  and  his 
pursuers  cannot  retake  without  killing  him.  But  if  he  may 
be  taken  in  any  case  without  such  severity,  it  is  at  least  man- 
slaughter in  him  who  kills  him  ":  1  East  P.  C.  298.  No  dis- 
tinction, it  will  be  noticed,  is  made  between  the  case  of  a  felon 
fleeing  from  arrest  and  that  of  one  "breaking  away"  after 
arrest;  and  such  is  still  the  law.  No  reason  whatever  is  given 
for  making  such  a  distinction  in  cases  of  misdemeanor,  and 
we  have  found  no  adjudged  case  which,  in  our  opinion,  sup- 
ports it:  See  Clements  v.  State,  50  Ala.  117;  Head  v.  Martin, 
«5  Ky.  480;  Reneau  v.  State,  2  Lea,  720;  31  Am.  Rep.  626. 

In  United  States  v.  Clark,  31  Fed.  Rep.  710,  Mr.  Justice 
Brown  says:  "The  general  rule  is  well  settled,  by  elementary 
writers  upon  criminal  law,  that  an  officer  having  custody  of  a 
person  charged  with  felony  may  take  his  life,  if  it  becomes 
absolutely  necessary  to  do  so  to  prevent  his  escape;  but  he 
may  not  do  this  if  he  be  charged  simply  with  a  misdemeanor,  the 
theory  of  the  law  being,  that  it  is  better  that  a  misdemeanant 
escape  than  that  human  life  be  taken."  And  he  expresses  a 
doubt  whether  the  law  permitting  life  to  be  taken  to  prevent 
an  escape  is  applicable  at  the  present  day  even  to  all  cases  of 
felony.  See  also  State  v.  Bryant,  65  N.  C.  327;  Reneau  v.  State, 
2  Lea,  720;  31  Am.  Rep.  656. 
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It  has  been  said  that  the  officers  of  the  law  are  "  clothed 
with  its  sanctity  "  and  "  represent  its  majesty  ":  Head  v.  Mar- 
tin,  85  Ky.  483.  And  the  criminal  code  has  provided  for  the 
punishment  of  those  who  resist  or  assault  them  when  engaged 
in  the  discharge  of  their  duties:  Mansfield's  Digest,  sees.  1765- 
1767.  But  the  law-making  power  itself  could  not,  under  the 
constitution,  inflict  the  death  penalty  as  a  punishment  for  a 
simple  misdemeanor:  Const.,  art.  2,  sec.  9.  And  it  would  ill 
become  the  "  majesty  "  of  the  law  to  sacrifice  a  human  life  to 
avoid  a  failure  of  justice  in  the  ease  of  a  petty  offender  who  is 
often  brought  into  court  without  arrest  and  dismissed  with  a 
nominal  fine.  It  is  admitted  that^n  officer  cannot  lawfully 
kill  one  who  merely  flees  to  avoid  arrest  for  a  misdemeanor, 
although  it  may  appear  that  he  can  never  be  taken  otherwise. 
If  he  runs,  then,  before  the  officer  has  laid  his  hands  upon 
him  with  words  of  arrest,  he  may  do  so  without  danger  to  his 
life.  But  if,  by  surprise  or  otherwise,  he  be  for  a  moment 
sufficiently  restrained  to  constitute  an  arrest,  and  then  "  break 
away,"  the  officer  may  kill  him  if  he  cannot  overtake  him. 
Such  is  the  effect  of  the  argument  and  of  the  rule  in  support 
of  which  it  is  made.  We  can  see  no  principle  of  reason  or 
justice  on  which  such  a  distinction  can  rest,  and  we  therefore 
hold  that  the  force  or  violence  which  an  officer  may  lawfully 
use  to  prevent  the  escape  of  a  person  arrested  for  a  misde- 
meanor is  no  greater  than  such  as  might  have  been  rightfully 
employed  to  effect  his  arrest.  In  making  the  arrest  or  pre- 
venting the  escape,  the  officer  may  exert  such  physical  force 
as  is  necessary,  on  the  one  hand,  to  effect  the  arrest  by  over- 
coming the  resistance  he  encounters,  or  on  the  other,  to  subdue 
the  efforts  of  the  prisoner  to  escape;  but  he  cannot,  in  either 
case,  take  the  life  of  the  accused,  or  even  inflict  upon  him  a 
great  bodily  harm,  except  to  save  his  own  life,  or  to  prevent  a 
like  harm  to  himself. 

The  circuit  court  erred  in  so  much  of  its  charge  as  was  not 
in  harmony  with  this  statement  of  the  law.  In  other  respects 
the  instructions  contain  no  error  prejudicial  to  the  appellants. 
For  the  error  indicated,  the  judgment  will  be  reversed,  and  tho 
cause  remanded  for  a  new  trial. 


HoMiciDB  —  KiLLiiTo  or  Flebino  Fklox  by  OrricxR.  —  Under  the  eom- 
mon  law  and  the  Mtssia^ippi  code,  it  U  lawful  to  kill  a  fleeing  felon  when  ha 
cannot  l)e  taken  otherwise:  Jarhon  v.  State,  68  Miss.  89;  14  Am.  St.  Rep. 
542,  and  note  with  oavea  collected.     Where  a  defendant  in  a  state's  warraa 
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charging  misdemeanor  pats  himself  in  armed  resistance  to  the  officer  having 
the  warrant,  and  is  slain  by  the  officer  in  attempting  to  arrest  him  without 
resorting  to  unnecessary  force,  the  homicide  is  justifiable:  SUUe  r.  Qarrelt,  I 
Winst.  144;  84  Am.  Dec.  959,  and  note. 

Aehkst  —  Ri(iHT  o?  OpriCEB  Makiko. — The  force  which  an  officer  may 
exercise  in  making  an  arrest  is  such  as  is  necessary  to  overcome  all  resistance, 
even  to  the  taking  of  the  life  of  the  party  resisting,  and  if  the  officer  uses  no 
more  force  than  is  necessary  to  make  the  arrest,  he  is  not  guilty  of  any  orimet 
8UxU  T.  DierbergeTt  96  Mo.  666;  9  Am.  St.  Rep.  380,  and  note. 


Falls  v.  Weight. 

[55  Abkansas,  562.] 

Judgments  bbtond  Issue  —  Validity  of  —  Asstonmbnt  op  Dower.  —  When 
commissioners  are  appointed  to  assign  dower  out  of  land  described  in 
the  widow's  petition  for  their  appointment,  and  they  assign  her  dower 
out  of  land  not  included  nor  described  therein,  in  addition  to  the  land 
described,  the  judgment  of  the  probate  court  confirming  their  action  is 
void,  as  including  matter  not  within  nor  presented  by  the  issue. 

Judgments  betond  Issue  —  Assignment  o»  Dower  —  Limitation  against 
Heir.  —  When  a  judgment  confirming  an  assignment  of  dower  is  void  be- 
cause including  matter  not  presented  by  the  issue,  the  widow  obtains  no 
life  estate  in  the  land,  and  the  statute  of  limitations  begins  to  run  against 
the  heir  to  the  estate  from  the  time  of  his  majority,  and  not  from  the  time 
of  the  widow's  death. 

G.  C.  Falls  and  W.  E,  Walker^  for  the  appellants. 
B.  L.  Wright,  for  the  appellee. 

Hughes,  J.  The  appellee  brought  this  suit  in  ejectment 
to  recover  the  northwest  quarter  of  northeast  quarter  of  sec- 
ti<Jn  1,  in  township  11  south,  range  30  west.  He  deraigned 
title  by  inheritance  from  his  father,  James  Wright,  who  died, 
in  1869,  in  possession  and  occupancy  of  the  land  as  a  part  of 
his  homestead. 

The  appellants  claimed  title  to  the  land  by  deed  from  one 
Wallace  and  an  administrator's  deed  to  Wallace,  made  pur- 
suant to  a  sale  by  the  administrators  of  the  estate  of  James 
Wright,  which  was  made  by  order  of  the  probate  court,  direct- 
ing the  sale  of  a  pre-emption  right  to  enter  the  land  as  swamp- 
land, which  right  was  supposed  to  be  in  James  Wright  at  the 
time  of  his  death,  and  to  be  all  the  interest  he  had  in  the  land. 
There  was  proof,  however,  tending  to  show  that  James  Wright 
had  obtained  a  patent  from  the  state  for  the  land  on  the  fourth 
day  of  February,  1882.  The  effect  of  this  it  is,  in  this  case, 
unnecessary  to  discuss.    The  answer  of  the  appellants  also  de« 
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nied  the  plaintiflTs  title,  and  set  up  the  statute  of  limitations 
of  seven  years. 

At  the  date  of  his  death,  James  Wright,  the  plaintiff's  father^ 
left  his  widow,  Rebecca  Wright,  the  appellee,  and  other  chil- 
dren, his  heirs,  him  surviving.  Upon  the  petition  of  the  widow 
making  all  the  heirs  parties,  the  probate  court,  in  .1873,  ap- 
pointed commissioners  to  set  aside  to  the  widow  dower  in  the 
lands  of  her  late  husband's  estate,  which  were  described  in  the 
petition  praying  for  the  assignment  of  dower.  The  land  in 
controversy  here  was  not  mentioned  or  described  in  said  pe- 
tition. The  commissioners  made  their  report  showing  that 
they  had  assigned  to  the  widow  160  acres  of  land  as  dower,  in- 
cluding and  describing  the  land  in  controversy,  which  had  not 
been  mentioned  or  described  before  in  the  proceeding  for  the 
assignment  of  dower,  so  far  as  the  record  shows.  The  probate 
court  approved  the  report  of  the  commissioners,  and  made  an 
order  assigning  dower  to  the  widow  according  to  the  report, 
including  this  land  in  controversy, 

In  1874,  the  probate  court,  upon  application  of  the  adminis- 
tratrix and  administrator,  who  were  the  widow,  Rebecca  Wright, 
and  her  son,  George  Wright,  ordered  this  land  sold.  It  was 
sold,  and  the  sale  was  reported  to  and  confirmed  by  the  pro- 
bate court  at  the  January  term,  1875,  and  at  the  same  terra 
of  the  court  the  order  of  confirmation  was  set  aside,  the  court 
having  discovered,  as  is  stated,  that  the  estate  of  James  Wright 
had  only  a  right  of  pre-emption  to  enter  said  land  as  swamp- 
land unconfirmed.  At  the  same  term  of  the  court,  an  order 
was  made  that  the  administrators  sell  the  supposed  pre-emp- 
tion right,  which  they  did,  and  made  a  report  of  the  sale  to 
the  court,  which  report  was  not  approved,  nor  was  the  sale 
confirmed,  the  court  having  discovered,  as  it  supposed,  by  this 
time,  that  James  Wright  did  have  a  title  to  the  land,  and  that 
it  had  been  assigned  to  the  wide..'  as  dower.  The  purchaser 
of  the  supposed  pre-emption  right  appealed  from  the  order  of 
the  probate  court  refusing  to  confirm  the  sale,  and  the  circuit 
court  confirmed  the  sale. 

The  appellant  Falls  bought  this  land  of  Wallace  in  18S0, 
and  has  been  in  adverse  possession,  claiming  to  own  it,  ever 
since. 

The  appellee,  B.  L.  Wright,  was  fourteen  years  old  when  his 
father  died,  in  1869.  He  was  therefore  twenty-one  years  old 
in  1876.  The  widow,  Rebecca  Wright,  died  in  1889.  This  suit 
was  brought  in  1890.     It  follows,  therefore,  that  if  the  statute 
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of  limitation  began  *o  run  against  the  appellee  before  the  death 
of  the  widow  and  the  determination  of  her  life  estate,  if  she 
had  such  estate  in  the  land,  that  the  plaintiflfs  action  was 
barred  when  the  suit  was  brought,  the  life  estate  of  the  widow 
alone  being  relied  upon  to  prevent  the  running  of  the  statute 
of  limitations  during  its  continuance.  The  circuit  court  found 
the  facts  substantially  as  stated,  refused  several  declarations 
of  law  asked  for  by  the  appellants,  declared  the  law,  and  gave 
judgment  for  appellee,  holding  his  title  good  under  the  swamp- 
1.1  nd  patent  to  his  father,  which  question  we  do  not  consider 
or  determine,  and  holding  also  that  the  widow's  dower  or  life 
estate  in  the  land  prevented  the  running  of  the  statute  of  lim- 
itations till  after  its  determination. 

Whether  the  probate  court  could  assign  dower  to  the  widow 
in  the  homestead  or  not,  and  whether  James  Wright  had  title 
to  the  land,  we  do  not  determine. 

Had  the  probate  court  jurisdiction  to  assign  the  land  in  con- 
troversy here  to  the  widow  as  dower,  the  land  not  having  been 
mentioned  in  her  petition  for  dower,  but  mentioned  and  de- 
scribed in  the  report  of  the  commissioners  assigning  dower  to 
the  widow,  and  by  them  allotted  to  her  as  such?  Is  the  judg- 
ment of  the  probate  court  void?  or  ia  it  valid  against  collateral 
attack? 

The  probate  court  is  a  superior  court  with  general  jurisdic- 
tion over  the  matters  committed  by  law  to  its  peculiar  cog- 
nizance; and  when  its  judgment  is  attacked  collaterally, 
jurisdiction  appearing,  its  proceedings  are  conclusive  upon  all 
persons  until  reversed  or  set  aside  by  a  direct  proceeding  for 
that  purpose,  however  erroneous  they  may  be:  Montgomery  v. 
Johnson,  31  Ark.  74;  Borden  v.  StatSj  11  Ark.  519;  54  Am. 
Dec.  217. 

"Jurisdiction  may  be  defined  to  be  the  right  to  adjudicate 
concerning  the  subject-matter  in  the  given  case.  To  consti- 
tute this,  there  are  three  essentials:  1.  The  court  must  have 
cognizance  of  the  class  of  cases  to  which  the  one  to  be  ad- 
judged belongs;  2.  The  proper  parties  must  be  present;  and 
3.  The  point  decided  must  be,  in  substance  and  effect,  within 
the  issue A  judgment  upon  a  matter  outside  of  the  is- 
sue must,  of  necessity,  be  altogether  arbitrary  and  unjust,  as  it 
concludes  a  point  upon  which  the  parties  have  not  been  heard. 
And  it  is  upon  this  very  ground  that  the  parties  have  been 
heard,  or  have  had  the  opportunity  of  a  hearing,  that  the  law 
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gives  80  conclusive  effect  to  matters  adjudicated.     And  this  is 

the  principal  reason  why  judgments  become  estoppels 

In  the  note  to  Duchess  of  Kingston's  Case,  2  Smith's  Lead.  Cas. 
635,  Baron  Comyns  is  vouched  for  the  proposition  that  judg- 
ments 'are  conclusive  as  to  nothing  wliich  might  not  have 
been  in  question,  or  was  not  material.'  For  the  same  doctrine, 
that  in  order  to  make  a  decision  conclusive,  not  only  the 
proper  parties  must  be  present,  but  that  the  court  must  act 
upon  'the  property  according  to  the  rights  that  appear'  upon 
the  record,  I  refer  to  the  authority  of  Lord  Redesdale:  Giffnrd 
V.  Hort,  1  Schoales  &  L.  408;  Gore  v.  Stacpoole,  1  Dow,  30; 
Colclough  V.  Sterum,  3  Bligh,  186  ":  Munday  v.  Vail,  34  N.  J.  L. 
420. 

The  case  of  Corwithe  v.  Oriffing,  21  Barb.  9,  was  a  case 
where  commissioners  in  partition  in  their  distribution  em- 
braced lands  other  than  that  contained  in  the  petition,  and 
the  court  confirmed  their  report;  and  it  was  held  that  such 
judgment  was  a  nullity,  "as  the  jurisdiction  was  confined  to 
the  subject-matter  set  forth  and  described  in  the  petition.'* 
**  In  this  case,  the  court  had  jurisdiction  in  cases  of  partition, 
and  the  decision  was  upon  the  ground  that  the  decree  was 
Toid,  as  it  was  aside  from  the  issue  which  the  proceedings 
presented":  Munday  v.  Vail,  34  N.  J.  L.  420;  Reynolds  v. 
Stockton,  43  N.  J.  Eq.  211;  3  Am.  St.  Rep.  305. 

In  the  case  at  bar  the  land  in  controversy  was  not  described 
or  included  in  the  widow's  petition  for  dower;  there  was  no 
issue  as  to  whether  she  was  entitled  to  dower  in  it.  The  judg- 
ment of  the  probate  court  assigning  it  to  her  as  dower  was 
aside  from  the  issue  which  the  proceedings  presented,  and  was 
therefore  void. 

It  follows  that  the  widow  had  no  life  estate  in  this  land,  the 
existence  of  which  would  have  barred  an  action  for  it  by  the 
appellee  till  after  its  termination  at  her  death.  The  appellee, 
having  arrived  at  full  age  in  1876,  should  have  brought  his 
action  within  three  years  from  his  majority.  The  action  was 
brought  in  1890.  The  appellants  appear  to  have  claimed  title 
to  and  had  adverse  possession  of  the  land  since  1880.  Ac- 
cording to  the  evidence  contained  in  this  record,  the  appellee's 
cause  of  action  was  barred  ten  years  before  bis  suit  was 
brought. 

The  judgment  is  therefore  reversed,  and  the  oanse  is  re- 
manded for  a  new  trial. 
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JuDQMBNT,  WHEN  VoiD.  — When  it  appears  from  the  whole  record  that 
ft  court  has  no  jurisdiotioa  orer  the  peraon  or  subject-matter,  the  judgment 
is  void,  and  will  be  so  tr«»t«d  in  collateral  proceedings:  Hope  t.  Blair,  105 
Mo.  85;  24  Am.  St.  Rep.  366,  and  note;  but  see  Maloney  v.  Dewey,  127  111. 
395;  11  Am.  St.  Rep.  131,  and  note  as  to  the  conclusiveness  of  judgments, 
where  the  court  proceeded  irregularly,  but  had  jurisdiction  of  the  subject- 
matter  and  parties.  A  judgment  is  conclusive  only  as  to  the  issues  sub- 
mitted to  the  jury  and  included  in  their  verdict:  McMalein  v.  Fowler,  34  S.  C. 
281. 

LlBCITATIONB  0»  ACTIONS  —  LlTK  TENANTS  AND  RkMAINDERMBN.  — Where, 

under  a  trust  for  life,  with  remainder  over,  the  trustee  has  the  legal  title,  com- 
mensurate only  with  the  life  estate  of  the  beneficiary,  the  trustee  and  benefi- 
ciary cannot  convey  the  estate  in  fee  without  the  consent  of  the  remainder- 
men, and  if  snob  conveyance  ia  attempted,  the  statute  of  limitations  will  not 
begin  to  run  against  the  remaindermen  until  the  death  of  the  tenant  for  life: 
Lamar  v.  Pearre,  82  Ga.  354;  14  Am.  St.  Rep.  168,  and  note.  The  statute 
ef  limitations  does  not  begin  to  run  against  reversioners  or  remaindermen 
during  the  existence  of  the  particular  estate:  McCorry  v.  King,  3  Humph. 
267;  39  Am.  Dec.  165,  and  note.  As  to  when  reversioners  and  remainder- 
men are  affected  by  statute,  see  notes  to  Allen  v.  De  Oroodi,  14  Am.  St.  Rep. 
€34-633;  Woodstock  Iron  Co.  v.  FulUnmidtr,  13  Am.  St  Rep.  78;  Orthioein 
V.  Thomas,  11  Am.  St.  Rep.  173. 

JODGMENTS    VoiD    BECAUSE   THE    COUKT    EXCEEDED   ITS    JURISDICTION.  — 

It  is  very  easy  to  conceive  of  judgments  which,  though  entered  in  cases  over 
which  the  court  had  undoubted  jurisdiction,  are  void  because  they  decided 
«ome  question  which  it  had  no  power  to  decide  or  granted  some  relief  which 
it  had  no  power  to  grant,  and  yet  it  will  probably  not  be  possible  to  formu- 
late any  test  by  which  to  unerringly  determine  whether  the  action  of  the 
court  is,  in  similar  cases,  void,  or  erroneous  only.  If  a  court  grants  relief 
which,  under  no  circumstances,  it  has  any  authority  to  grant,  its  judgment 
.is  to  that  extent  void;  as  where  it  orders  a  donation  out  of  the  public  treas- 
ury: Bridges  v.  Clay  Co.  Snpervkora,  57  Miss.  252;  or  enters  judgment  for  an 
amount  greater  than  it  is  authorized  to  give  jmlgment  for  in  any  event:  Feil- 
kit  V.  Engler,  8  Cal.  76;  or  where,  on  a  conviction  in  a  criminal  prosecution, 
the  court  sentences  the  defendant  to  undergo  a  punishment  different  from  or 
in  excess  of  that  which  it  is  authorized  to  impose  for  the  offense  of  which  he 
was  convicted:  Ex  parte  Lange,  18  Wall.  163.  So  it  has  been  held  that  a 
judgment  rendered  by  a  justice  of  the  peace  against  a  prosecuting  witness  for 
costs,  when  there  was  no  finding  that  the  prosecution  was  instituted  without 
probable  cause,  or  through  malicious  motives,  is  void  for  want  of  power  in  the 
justice  to  enter  such  judgment:  Little  v.  Evans,  41  Kan.  578. 

In  some  instances,  courts  have  undertaken  to  decide  questions  not  involved 
in  the  suit  or  action  before  them,  and  to  grant  relief  therein,  and  their  judg- 
ments  have  been  assailed  for  that  reason;  and  to  the  extent  which  they  de- 
parted from  the  matters  embraced  within  the  record,  they  have  been  denied 
effect.  Where  a  creditor  instituted  an  action,  alleging  that  he  had  loaned 
money,  relying  on  a  promise  that  he  should  be  given  a  mortgage  as  secu- 
rity therefor  upon  certain  land,  and  that  the  borrower  had  conveyed  such 
land  in  trust  for  himself  and  his  wife  for  life,  with  remainder  to  his  chil- 
dren, and  asked  that  the  trust  be  declared  void  with  resj)ect  to  his  claim,  and 
the  court,  proceeding  beyond  the  prayer  of  the  bill,  annulled  the  deed  as  be- 
tween the  trustee  and  the  cestuis  que  tru-ft,  and  thereby  attempted  to  destroy 
the  estate  of  the  latter,  it  was  held  that  this  part  of  its  decree  was  voidt 
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Munday  v.  Vail,  43  N.  J.  L.  418.  In  a  later  case  in  the  same  state,  the  doc- 
trint  of  the  case  last  cited  was  reaffirmed,  and  the  general  rale  promulgated 
that  a  "judgment  or  decree  which  is  not  appropriate  to  any  part  of  the  mat- 
ter in  controversy  before  the  court  cannot  have  any  force  ":  Reynolda  v.  Stock- 
-ton,  43  N.  J.  Eq.  211;  3  Am.  St.  Rep.  305.  Where  a  widow  brought  suit  for 
•the  sole  purpose  of  having  her  dower  assigned  to  her,  and  the  court,  after 
assigning  it,  of  its  own  accord,  directed  the  sale  of  the  residue  of  the  land  for 
division  among  the  minor  heirs,  the  decree  of  sale  was  adjudged  void:  Seam- 
«ter  V.  Blackntock,  83  Va.  232;  6  Am.  St.  Rep.  262.  See  also  AtU/iony  v.  Kasey, 
«3  Va.  338;  5  Am.  St.  Rep.  277;  Wade  v.  Hancock,  76  Va.  620.  A  statute 
of  the  state  of  Missouri  authorized  a  statutory  foreclosure  of  mortgages,  and 
a  judgment  for  the  sale  of  the  premises,  and  a  personal  judgment  against  the 
mortgagor.  A  court  of  general  jurisdiction  at  law  and  in  equity,  proceeding 
under  this  statute,  rendered  against  the  vendee  of  the  mortgagor  a  fore, 
closure  and  also  a  personal  judgment.  This  personal  judgment,  in  an  elabo- 
rata  opinion,  was  held  to  be  void,  on  the  ground  that,  in  addition  to  having 
jurisdiction  over  the  subject-matter  and  of  the  person,  the  court  must  be 
authorised  to  give  the  kind  of  relief  which  its  judgment  assumes  to  grant; 
Fitluan  v.  Monks,  43  Mo.  502. 

In  most  of  the  cases  cited,  the  judgment  or  decree  disposed  of  a  subject- 
matter  not  included  in  the  action  or  proceeding,  and  granted  relief  not  ger- 
mane to  that  there  sought.  A  more  difficult  question  arises  when,  in  an 
action  to  recover  a  sum  of  money,  or  the  possession  of  real  or  personal  prop- 
erty, the  court  gives  judgment  for  a  sum  in  excess  of  that  prayed  for  in  the 
complaint  or  shown  to  be  owing  by  its  allegations,  or  for  the  possoosion  of 
property  different  from  or  in  excess  of  that  described  in  the  complaint.  As 
of  such  excess,  there  has  been  no  pleading  or  process  seeking  to  recover  it,  or 
notifying  the  defendant  that  it  was  claimed  of  him.  Nevertheless,  it  has 
been  assumed,  rather  than  decided,  that  a  judgment  larger  than  the  com- 
plaint justified,  or  for  more  than  specified  in  the  writ,  cannot  be  avoiiled  col- 
laterally: OiUiU  V.  Truax,  27  Minn.  528;  Cliaffee  v.  Hooper,  54  Vt.  613. 

The  case  of  Reynolds  v.  Stockton,  already  cited,  was  taken  to  the  supreme 
court  of  the  United  States  on  a  writ  of  error,  where  the  judgment  of  the  state 
court  was  sustained  in  an  opinion  of  the  court  delivered  by  Mr.  Justice 
Brewer  and  reported  in  140  U.  S.  254.  The  judgment  under  consideration 
was  pronounced  in  the  state  of  New  York,  in  an  action  brought  by  certain 
policy-holders  of  an  insurance  corporation  against  that  corporation  and  the 
superintendent  of  insurance  of  the  state  of  New  York.  The  statute  of  that 
state  required  insurance  corporations  doing  business  within  it  to  deposit  with 
the  superintendent  of  insurance  the  sum  of  one  hundred  thousand  dollars  as 
a  fund  for  the  protection  of  policy-holders.  The  complaint  purported  to  be  on 
behalf  of  the  plaintiff  and  all  other  policy-holders  and  persons  interested  in 
the  funds  of  the  insurance  corporation,  and  it  alleged  that  a  deposit  had  been 
made  with  the  superintendent  of  insurance  of  one  hundred  thousand  dollars, 
as  required  by  statute.  The  prayer  for  relief  was,  that  the  superintendent 
of  insurance  be  adjudged  to  account  for  the  moneys  and  securities  depos- 
ited with  him,  and  the  interest  and  increase  thereof,  and  that  the  securities 
l>e  ordered  sold  and  distributed.  In  this  action,  Joel  Parker  was  appointed 
a'lcillary  receiver,  he  having  been  previously  appointed  receiver  in  a  suit 
a  gainst  the  same  corporation  pending  in  the  courts  of  New  Jersey.  In  March, 
18S6,  the  court  in  New  York  made  certain  allowances  for  expenses,  which  it 
directed  the  ancillary  receiver  to  pay,  and  after  such  payment  lie  was 
directed  to  pay  the  balance  of  the  funds  in  his  hands  to  the  receiver  in  tlie 
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suit  pending  in  New  Jersey.  Before  this  latter  order  was  made,  Parker  bad 
resigned  his  oflSce  as  receiyer  in  New  Jersey,  and  Robert  F.  Stockton  had 
succeeded  him.  The  order  of  the  New  York  court  was  complied  with,  and  all 
the  iiioneys  and  securities  in  the  hands  of  the  receiver  in  that  state  were  paid  to 
tb^j  New  Jersey  receiver.  Afterwards,  in  October,  1886,  afurther  judgment  was 
sptered  in  the  New  York  court,  to  the  effect  that  the  plaintiffs  recover  of  Joel 
Parker,  as  receiver  of  the  corporation,  and  also  of  the  corporation,  the  sum  of 
11,010,496.29,  the  money  so  recovered  to  be  paid  into  court  for  distribution. 
When  this  later  judgment  was  presented  to  the  court  in  New  Jersey,  it  refused 
to  allow  or  accept  it,  because  it  was  not  responsive  to  the  issues,  as  well  as  for 
other  reasons.  The  opinion  of  Mr.  Justice  Brewer  contains  a  full  review  of 
the  subject,  and  so  far  as  pertinent  to  the  topic  here  under  consideration,  is  as 
follows:  '*  We  are  of  opinion  that  the  decision  of  the  chancery  court  of  New 
Jersey,  as  sustained  by  the  court  of  errors  and  appeals  of  that  state,  is  correct, 
and  must  be  affirmed.  The  first  and  obvious  reason  is,  '  that  the  judgment  of 
the  supreme  court  of  New  York  was  not  responsive  to  the  issues  presented. 
The  section  of  the  federal  constitution  which  is  invoked  by  plaintiffs  is  sec- 
tion 1  of  article  4.  which  provides  that  fall  faith  and  credit  shall  be  given  in 
each  state  to  the  public  acts,  records,  and  judicial  proceedings  of  every  other 
state.'  Under  that  section,  the  full  faith  and  credit  demanded  is  only  that 
faith  and  credit  which  the  judicial  proceedings  had  in  the  other  state  in  and 
of  themselves  require.  It  does  not  demand  that  a  judgment  rendered  in  a 
court  of  one  state,  without  the  jurisdiction  of  the  person,  shall  be  recognized 
by  the  courts  of  another  state  as  valid,  or  that  a  judgment  rendered  by  a 
court  which  has  jurisdiction  of  the  person,  but  which  is  in  no  way  responsive 
to  the  issues  tendered  by  the  pleadings,  and  is  rendered  in  the  actual  absence 
of  the  defendant,  must  be  recognized  as  valid  in  the  courts  of  any  other  state. 
The  requirements  of  that  section  are  fulfilled  when  a  judgment  rendered  in  a 
court  of  one  state,  which  has  jurisdiction  of  the  subject-matter  and  of  the 
person,  and  which  is  substantially  responsive  to  the  issues  presented  by  the 
pleadings,  or  is  rendered  under  such  circumstances  that  it  is  apparent  that 
the  defeated  party  was  in  fact  heard  on  the  matter  determined,  is  recognized 
and  enforced  in  the  courts  of  another  state.  The  scope  of  this  constitutional 
provision  has  often  been  presented  to  and  considered  by  this  court,  although 
the  precise  question  here  presented  has  not  as  yet  received  its  attention.  It 
has  been  adjudged  that  the  constitutional  provision  does  not  make  a  judg- 
ment rendered  in  one  state  a  judgment  in  another  state  upon  which  execution 
or  other  process  may  issue;  that  it  does  not  forbid  inquiry,  in  the  courts  of 
the  state  to  which  the  judgment  is  presented,  as  to  the  jurisdiction  of  the 
court  in  which  it  was  rendered  over  the  person  or  in  respect  to  the  subject- 
matter,  or  if  rendered  in  a  proceeding  inrem,  its  jurisdiction  of  the  res.  With- 
out referring  to  the  many  cases  in  which  this  constitutional  provision  lias 
been  before  this  court,  it  is  enough  to  notice  the  case  of  Thompson  v.  Whit- 
man, 18  Wall.  457.  The  view  developed  in  the  opinion  in  that  case,  as  well 
as  in  prior  opinions  cited  therein,  paves  the  way  for  inquiry  into  the  question 
here  presented.  If  the  fact  of  a  judgment  rendered  in  a  court  of  one  state 
does  not  preclude  inquiry  in  the  courts  of  another,  as  to  the  jurisdiction  of 
the  court  rendering  the  judgment  over  the  person  or  the  subject-matter,  it 
certainly  also  does  not  preclude  inquiry  as  to  whether  the  judgment  so  ren> 
dered  was  so  far  responsive  to  the  issues  tendered  by  the  pleadings  as  to  be 
a  proper  exercise  of  jurisdiction  on  the  part  of  the  court  rendering  it.  Take 
an  extreme  case.  Given  a  court  of  general  jurisdiction  over  actions  in  eject- 
ment aa  well  as  those  in  replevin,  —  a  complaint  in  replevin  for  the  possession 
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of  certain  specific  property,  personal  service  npon  the  defendant,  appearance^. 
and  anawer  denying  title,  —  could  (there  being  no  subsequent  appearance  of 
the  defendant,  and  no  amendment  of  the  complaint)  a  judgment  thereafter 
rendered  in  such  action  for  the  recovery  of  the  possession  ot  certain  real  estate- 
be  upheld  ?  Surely  not,  even  in  the  courts  of  the  same  state.  If  not  there, 
the  constitutional  provision  quoted  gives  no  greater  force  to  the  same  record 
in  another  atate.  We  are  not  concerned,  in  this  case,  as  to  the  power  of  amend- 
ment of  pleadings  lodged  in  the  trial  court,  or  the  effect  of  any  amendment 
made  under  such  power,  for  no  amendment  was  made  or  asked.  And  without 
amendineut  of  the  pleadings,  a  judgment  for  the  recovery  of  the  possession  of 
real  estate  rendered  in  an  action  whose  pleadings  disclose  only  a  claim  for  the 
possession  of  personal  property  cannot  be  sustained,  although  personal  service 
vsM  made  upon  the  defendant.  The  invalidity  of  the  judgment  depends  upon 
the  fact  that  it  is  in  no  manner  responsive  to  the  issues  tendered  by  the 
pleadings.  This  idea  underlies  all  litigation.  Its  emphatic  language  is,  that 
a  judgment,  to  be  conclusive  upon  the  parties  to  the  litigation,  must  be 
responsive  to  the  matters  controverted.  Nor  are  we  concerned  with  the 
question  as  to  the  rule  which  obtains  in  a  case  in  which,  while  the  matter  de- 
termined  was  not  m  fact  put  in  issue  by  the  pleadings,  it  is  apparent  from 
the  record  that  the  defeated  party  was  present  at  the  trial  and  actually  liti- 
gated tliat  matter.  In  such  a  case,  the  proposition  so  often  affirmed,  that 
that  is  to  be  considered  as  done  which  ought  to  have  been  done,  may  have 
weight,  and  the  amendment  which  ought  to  have  been  made  to  conform 
the  pleadings  to  the  evidence  may  be  treated  as  having  been  made. 
Here  there  was  no  appearance  after  the  filing  of  the  answer,  and  no  partici- 
pation in  the  trial  or  other  proceedings.  Whatever  may  be  the  rule  where 
substantial  amendments  to  the  complaint  are  permitted  and  made,  and  the 
defendant  responds  thereto,  or  where  it  appears  that  he  takes  actual  part  in 
the  litigation  of  the  matters  determined,  the  rule  is  universal  that  where  he 
appears  and  responds  only  to  the  complaint  as  filed,  and  no  amendment  is 
made  thereto,  the  judgment  is  conclusive  only  so  far  as  it  determines  matter* 
which  by  the  pleadings  are  put  in  issue.  And  this  rule,  which  determines 
the  conclusiveness  of  a  judgment  rendered  in  one  court  of  a  state  as  to  all 
subsequent  inquiries  in  the  courts  of  the  same  state,  enters  into  and  limits 
the  constitutional  provision  quoted,  as  to  the  full  faith  and  credit  which 
must  be  given  in  one  state  to  the  judgments  rendered  in  the  courts  of  another 
state.  In  the  opinion  of  the  court  of  errors  and  appeals,  the  case  of  Muti- 
day  V.  Vail,  34  N.  J.  L.  41 S,  is  cited.  In  that  case,  the  proposition  stated  in 
the  tyllainis,  and  which  is  fully  sustained  by  the  opinion,  is,  that  'a  decree  in 
equity  which  is  entirely  aside  of  the  issue  raised  in  the  record  is  invalid,  and 
will  be  treated  as  a  nullity,  even  in  a  collateral  proceeding.'  It  appeared 
that  on  May  12,  1841,  Asa  Mumlay,  the  owner,  with  his  wife,  Hetty  Munday, 
conveyed  the  premises  for  which  the  action  (which  was  one  of  ejectment)  was 
brought,  to  Joha  Oongvr,  apon  the  following  trust,  to  wit:  '  For  the  use  and 
benefit  of  aaid  Aaa  Munday  and  wife,  and  the  survivor  of  them,  with  the 
remainder  to  tb*  children  of  said  Asa  Munday  and  wife,  in  equal  parts  and 
shares,  in  fee.'  Plaintiff  was  the  sole  surviving  issue  of  Asa  Munday  and 
Hetty  Mun<lay,  and  took,  nnder  the  facts,  all  the  title  which,  on  the  12th  of 
May,  1841,  was  vested  in  Asa  Mnndaj.  On  January  16,  1844.  Ephraim  Mun- 
day filed  his  bill  in  the  court  of  chancery,  setting  forth  that  he  had  loaned  cer- 
tain moneys  to  Asa  Munday  npon  an  agreement  that  he,  the  said  Asa,  would 
secure  said  loan  by  a  mortgage  upon  his  land,  inolading  the  premises  in  ques- 
tion; and  that  said  Asa,  in  violation  of  his  agreement,  and  to  defraud  him  of 
in.  St.  Rar.,  Vol.  XXIX.- 6 
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his  rights,  had  conveyed  them  away  to  John  Conger,  open  the  trnst  already 
mentioned.  The  bill  also  showed  that  plaintiff  had  obtained  judgment  for  his 
<iebt.  The  prayer  was  '  that  the  deed  of  conveyance  of  said  lands  so  made 
by  the  said  Asa  Munday  and  Hetty,  his  wife,  to  the  said  John  Conger,  and 
the  said  deed  and  declaration  of  trust  so  made  and  executed  by  the  said 
John  Conger  and  wife  as  aforesaid,  may,  by  the  order  and  decree  of  tliis 
honorable  court,  be  set  aside  and  declared  to  be  fraudulent  and  void  against 
the  said  judgment  and  writ  of  execution  of  your  orator,  and  that  the  said 
judgment  and  execution  of  your  orator  may  be  decreed  a  lien  on  said 
lands  and  tenements  so  conveyed  to  said  John  Conger,'  etc.  Plaintiff  was  a 
defendant  in  that  action,  and,  then  an  infant,  appeared  by  her  father  as  guar- 
dian. The  decree,  which  was  entered  on  the  15th  of  December,  1846,  was, 
generally,  that  the  said  deed  from  Asa  Munday  and  wife  to  Conger  was 
fraudulent,  null  and  void,  aud  of  no  force  whatever  in  law  or  equity,  and  or- 
<lered  and  adjudged  that  it  be  delivered  up  to  be  canceled,  and  further,  that 
the  plaintiff's  judgment  is  and  was  a  lien.  No  proceedings  were  had  under 
this  decree,  the  money  due  plaintiff  having  been  paid  or  secured  to  him. 
Subsequently,  and  on  September  15,  1851,  a  decree  for  costs  against  Asa 
Munday,  in  another  suit,  was  entered  in  the  chancery  court.  Upon  such 
decree  the  property  in  question  was  levied  upon  and  sold  to  defendant. 
The  validity  of  the  title  acquired  by  this  proceeding  was  the  matter  in  con. 
troversy.  The  title  of  plaintiff  was  good  under  the  trnsc  deed  of  M  ly  12, 
1841,  unless  defeated  by  this  sale  and  the  deed  made  thereon;  and  the  de- 
fendant's title,  adverse  to  plaintiff's,  depended  on  the  question  whether  the 
decree  of  December  15,  1846,  was  valid  to  the  extent  of  its  language  annuU 
ling  absolutely  the  conveyance  from  Asa  Munday  and  wife  to  John  Conger,  and 
directing  the  surrender  of  such  deed,  or,  notwithstanding  its  general  language, 
was  to  be  limited  to  the  matters  of  inquiry  presented  by  the  complaint  and 
answer,  and  therefore  simply  an  adjudication  that  the  deed  was  voidable, 
and  annulling  it  so  far  as  it  conflicted  with  the  rights  of  plaintiff  in  that  suit, 
leaving  it  to  stand  good  as  a  deed  inter  partes,  and  valid  as  to  all  other  par> 
ties.  It  was  held  that  the  latter  was  the  true  construction,  and  that  the  gen> 
eral  language  in  the  decree  was  limited  by  the  matters  put  in  issue  by  the 
pleadings.  We  quote  from  the  opinion:  'The  inquiry  is.  Had  the  court 
jurisdiction  to  the  extent  claimed?  Jurisdiction  may  be  deiined  to  be  the 
right  to  adjudicate  concerning  the  subject-matter  in  the  given  case.  To 
constitute  this,  there  are  three  essentials:  1.  The  court  must  have  co>fni- 
zance  of  the  class  of  cases  to  which  the  one  to  be  adjudged  belongs;  2,  The 
proper  parties  must  be  present;  and  3.  The  point  decided  must  be,  in  sub- 
stance and  effect,  within  the  issue.  That  a  court  cannot  go  out  of  its  ap- 
pointed sphere,  aud  that  its  action  is  void  with  respect  to  persons  who  are 
strangers  to  its  proceedings,  are  propositions  established  by  a  multitude  of 
authorities.  A  defect  in  a  judgment,  arising  from  the  fact  that  the  matter 
decided  was  not  embraced  within  the  issue,  has  not,  it  would  seem,  received 
much  judicial  consideration.  And  yet  I  cannot  doubt  that,  apon  general 
principles,  such  a  defect  must  avoid  a  judgment.  It  is  impossible  to  concede 
that  because  A  and  6  are  parties  to  a  suit,  a  court  can  decide  any  matter 
in  which  they  are  interested,  whether  such  matter  be  involved  in  the  pend- 
ing litigation  or  not.  Persons,  by  becoming  suitors,  do  not  place  themselves 
for  all  purposes  under  the  control  of  the  court,  and  it  is  only  over  these 
particular  interests  which  they  choose  to  draw  in  question  that  a  power  of 
judicial  decision  arises.*  And  again:  '  A  judgment  upon  a  matter  outside  of 
the  issue  must,  of  necessity,  be  altogether  arbitrary  and  unjust,  as  it  con- 
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«IudeB  a  point  npon  which  the  parties  have  not  been  heard.  And  it  is  npon 
this  very  ground  that  th«  parties  hav*  been  heard,  or  have  had  the  oppor« 
tuuity  of  a  hearing,  that  the  law  gives  so  conclusive  an  efifeot  to  matters  adju- 
dicated. And  this  is  the  principal  reason  why  judgments  become  estoppels. 
But  records  or  judgments  are  not  estoppels  with  referdnoe  to  every  matter 
contained  in  them.  They  have  such  efficacy  only  with  respect  to  the  sub- 
stance  of  the  controversy  and  its  essential  concomitants.  Thus  Lord  Coke, 
treating  of  this  doctrine,  says:  "  A  matter  alleged  that  is  neither  traversable 
nor  material  shall  not  estop  ":  Co.  Lit.  352  b.  And  in  a  note  to  Duchesa  of 
Kingstona  Case,  2  Smith's  Lead.  Cas.  535,  Baron  Comyn  is  vouched  for  tha 
proposition  that  judgments  "are  conclusive  as  to  nothing  which  might  not 
have  been  in  question,  or  were  not  material."  For  the  same  doctrine,  that,  in 
order  to  make  a  decision  conclusive,  not  only  the  proper  parties  must  be  pres- 
ent, but  that  the  court  must  act  upon  "the  property  according  to  the  rights 
"that  appear"  upon  the  record,  I  refer  to  the  authority  of  Lord  Redesdale: 
0:ff>r<l  V.  Hort,  1  Schoales  &  L.  385,  408.  See  also  Oore  v.  Stacpole,  1  Dow, 
18,  30;  Colehugh  v.  Sto-um,  3  Bligh,  181,  18fi.'  Reference  is  made  in  the 
opinion  to  th«  case  of  Corwitkf  r.  Oriffing,  21  Barb.  9,  in  respect  to  which  the 
<:ourt  said:  'Commissioners  in  partition,  in  their  distribution,  embraced  land 
other  than  that  contained  in  the  petition,  and  tha  court  confirmed  their  re- 
port, and  it  was  held  that  such  judgment  was  a  nullity,  "as  the  jurisdiction 
was  confined  to  the  subject-matter  set  forth  and  described  in  the  petition." 
In  this  case  the  court  had  jurisdiction  in  oases  of  partition,  and  th«  decision 
was  npon  ths  ground  that  the  decree  was  void,  as  it  was  aside  from  the  issue 
which  the  proceedings  presented.'  This  case  is  very  much  in  point.  We 
regard  the  views  suggested  in  the  quotation  from  the  opinion  as  correct,  and 
as  properly  indicating  the  limits  in  respect  to  which  the  conclusiveness  of  a 
judgment  may  be  invoked  in  a  subsequent  suit  intfr  parfa.  See  also  Unfried 
V.  Hebtrer,  63  Ind.  67.  In  that  case,  the  inquiry  was  aa  to  tha  effect  of  a 
decree  of  foreclosure  rendered  upon  default.  In  the  complaint  in  the  fore- 
-closure  proceedings,  the  widow  and  children  of  the  mortgagor  were  named  as 
parties,  he  having  died  prior  to  the  commencement  of  the  suit.  The  allega- 
tion of  the  complaint  was,  that  the  defendants  were  interested  as  heirs,  and 
the  prayer  was  for  a  decree  foreclosing  such  interests.  It  was  not  averred 
tliat  the  widow  had  joined  in  the  mortgage,  or  even  that  she  was  a  widow; 
but  she  was  made  a  defendant,  and  alleged  to  be  an  heir.  Subsequently,  she 
asserted  rights  in  the  premises  as  widow,  and  in  respect  to  this  decree  upon 
default,  the  court  observed:  '  A  widow  is  an  heir  of  her  deceased  husband 
only  in  a  special  and  limited  sense,  and  not  in  the  general  sense  in  which 
that  term  is  usually  used  and  understood.  When  the  said  Anna  made  de- 
fault in  the  action  for  foreclosure,  nothing  was  taken  against  her  as  con- 
fessed, nor  could  have  been,  which  was  not  alleged  in  the  complaint,  and  as 
nothing  was  alleged  hostile  to  her  claim  as  widow,  it  follows  that  nothing 
concerning  her  claim  as  such  widow  was  concluded  against  her  by  the  judg- 
ment of  foreclosure.  This  proposition  we  regard  as  too  well  founded  in  prin- 
ciple to  need  the 'citation  of  authorities  to  sustain  it.  See,  however.  Helm*  ▼. 
Love,  41  Ind.  210;  Fletcher  v.  Holmea,  25  Ind.  458;  Minor  v.  Walter,  17  Mass. 
237.'  See  also  Ooncher  v.  Clayton,  decided  by  Vioe-Chancellor  Wood,  and  re- 
ported in  11  Jur.,  N.  S.,  107;  34  L.  J.,  N.  S.,  239.  In  tha  case  of  Wcuhington 
etc.  PaelcH  Co.  v.  Sickli-a,  24  How.  33,3,  341,  Mr.  Justice  Campbell,  speaking  for 
the  court,  declared  that  'the  essential  conditions  under  which  the  exception 
of  the  rmjndicdla  becomes  applicable  are  the  identity  of  ihe  thing  demanded, 
ihe  identity  of  the  causa  of  tha  demand,  and  of  the  parties  in  the  character 
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in  •which  they  are  litigants.'  In  the  case  of  SmitJi  v.  Ontario,  18  Blatchf.  454, 
467,  Circuit  Judge  Wallace  observed  that  '  the  matter  in  issue  has  been  de- 
fined, in  a  case  of  leading  authority,  as  that  matter  upon  which  the  plaintiff 
proceeds  by  his  action,  and  which  the  defendant  controverts  by  his  pleading  ': 
King  V.  Chase,  15  N.  H.  9;  41  Am.  Dec.  675.  But  without  multiplying  au- 
thorities, the  proposition  suggested  by  those  referred  to,  and  which  we  aflSim, 
is,  that  in  order  to  give  a  judgment  rendered  by  even  a  court  of  general 
jnrisdictioa  the  merit  and  finality  of  an  adjudication  between  the  parties,  it 
must,  with  the  limitations  heretofore  stated,  be  responsive  to  tlie  issues  ten- 
dered by  the  pleadings.  In  other  words,  that  when  a  complaint  tenders  one 
cause  of  action,  and  in  that  suit  service  on  or  appearance  of  the  defendani; 
is  made,  a  subsequent  judgment  therein,  rendered  in  the  absence  of  the  de- 
fendant, upon  another  and  different  cause  of  action  than  that  stated  in  the 
complaint,  is  without  binding  force  within  the  courts  of  the  same  state,  and, 
of  course,  notwithstanding  the  constitutional  provision  heretofore  quoted, 
has  no  better  standing  in  the  courts  of  another  state.  This  proposition  de- 
termines this  case;  for,  as  has  been  shown,  the  scope  and  object  of  the  suit 
in  the  New  York  court  was  the  subjection  of  the  fund  in  the  hands  of  the 
superintendent  of  the  insurance  department  of  that  state  to  the  satisfaction 
of  claims  against  the  New  York  company.  The  cause  of  action  disclosed  ia 
the  original  complaint  was  not  widened  by  any  amendment;  and  there  was 
no  actual  appearance  by  the  receiver  Parker  or  the  New  Jersey  eompauy 
subsequently  to  the  filing  of  their  answer.  No  ralid  judgment  could  there- 
fore be  rendered  therein  which  went  beyond  the  snbjeotion  of  this  fund  to 
those  «Uinu":  RegnokU  w.  8tockt<m,  140  U.  8.  264. 
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AoXMt's  AnTHORITY  TO  BoRROW  MONET  MOT  iNrXBABLB  FBOM  HIS  Em- 
PLOnuNT  WHEN. — If  the  transaction  of  a  buaiaess  carried  on  by  an 
agent  for  his  principal  absolutely  requires  the  exercise  by  the  agent  of 
the  power  to  borrow  money  in  order  to  carry  it  on,  then  such  power  is 
impliedly  conferred  as  an  incident  to  the  employment;  but  the  fact  that 
the  act  proposed  is  more  convenient  or  advantageous,  or  more  effectual 
in  the  transaction  of  the  business  provided  for,  does  not  afford  a  sufficient 
ground  for  the  inference  of  such  a  power,  but  it  must  be  practically  in« 
dispensable  to  the  execution  of  the  duties  really  delegated,  in  order  to 
justify  its  inference  from  the  original  employment. 

N«CK83ITY     FOR    AOKNT    TO    BoRROW   MONEY    BKINO    NeOATIVBD    No   PbE- 

SDMrnoN  OF  HIS  AuTHORiTT  TO  BoRBOW.  —  Where  it  is  proved  that 
there  was  no  necessity  for  an  agent  to  borrow  money  to  effect  any  pur- 
pose of  the  agency,  it  will  not  be  presumed,  without  evidence,  that  it 
was  proper  or  usual,  in  the  ordinary  course  of  the  business  in  which  he 
was  employed,  to  borrow  money  without  express  authority. 

Otkb-dravt,  No  Ostensible  Autuoritt  of  Aoent  to  Make,  when.  — 
There  is  no  ostensible  authority  for  a  local  agent  of  a  steamship  company 
to  overdraw  from  a  bank,  where  it  appears  that  its  general  agents  had 
no  notice  that  he  had  an  account  with  the  bank  or  that  he  had  ever  over* 
drawn  the  account,  that  they  had  furnished  him  with  a  safe  in  which  to 
keep  the  money  collected  by  him,  and  that  the  bank  did  not  notify  the 
general  agents  of  the  over-draft,  but  dealt  with  the  local  agent  only,  and 
accepted  his  individual  note  for  the  over-draft. 

Bustainino  of  Demurrer  to  Coont  of  Complaint  not  Prejudicial, 
■VXN  though  Erroneous,  when. — Where  a  complaint  consists  of  two 
oounts,  both  intended  to  represent  the  same  cause  of  action,  and  the 
•vidence  shows  that  no  recovery  could  be  had  upon  the  first  count,  the 
sustaining  of  a  special  demurrer  to  that  count,  even  if  erroneous,  cannot 
1m  prejudicial  error. 

U 
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SasTAiNiira  Objkctiox  to  Question  ArrEBWARDS  PERMirrED  to  be  As- 
aWERiSD  not  Frbjcdicial.  — The  sastaiaing  of  an  objectioa  to  a  qaes> 
tion  which  th«  witness  is  afterwards  permitted  to  fully  answer  cannot 
be  prejudicial  error. 

Evidence  of  Defalcations  of  Agent,  whbx  Admissible,  and  for  What 
Purpose.  —  When  a  bank  sues  a  steamship  company  to  recover  money 
alleged  to  have  been  overdrawn  from  the  bank  by  the  company,  evidence 
offered  by  the  company,  tending  to  prove  the  amount  of  the  defalcations 
of  its  local  agent,  who  had  overdrawn  his  account  with  the  bank,  that  his 
over-(tr»fts  were  made  to  pay  the  amount  he  was  behind  in  kis  accounts 
with  the  company,  and  that  at  the  time  of  the  over-drafts  he  had  money 
of  the  company's  on  hand  sufficient  to  pay  all  claims  against  it,  is  admis- 
sible, as  tending  to  prove  that  the  over-drafts  were  not  loans  to  the  com- 
pany, and  that  the  agent  had  neither  express  nor  implied  authority  from 
the  company  to  make  tbena,  but  that  they  were  made  by  the  agent  for 
the  purpose  of  paying  his  own  debt  to  the  company. 

Refusal  to  Reopen  Case  for  FuRrHER  Evidence  No  Abuse  of  Dis- 
cretion when.  —  The  refusal  of  a  trial  court  to  reopen  a  case,  after 
the  elose  of  the  trial,  for  the  purpose  of  allowing  additional  evidence  to 
be  introduced,  is  not  an  abuse  of  discretion,  where  no  excuse  is  shown 
for  not  having  produced  the  evidence  at  the  triaL 

Works,  Qihson,  and  Titus,  and  Works  and  Works,  for  the  ap- 
pellant 

Luce  and  McDonald,  for  the  respondent. 

Vancliep,  C.  The  complaint  in  this  action,  showing  that 
plaintiff  and  defendant  are  corporations,  is  in  two  counts;  the 
first  alleging  "  that  defendant  is  indebted  to  the  plaintiff  for 
moneys  had  and  received  by  it  from  the  plaintiff  in  the  sum 
of  $13,574.47,  which  sum  is  now  due  and  unpaid."  In  the 
second  count  it  is  alleged,  substantially,  that  for  many  suc- 
cessive years  the  defendant  did  business  with  the  plaintiff  by 
depositing  in  plaintiff's  bank,  at  the  city  of  San  Diego,  and 
drawing  therefrom  on  its  checks  large  sums  of  money,  during 
which  time  the  defendant  frequently  overdrew  its  account  in 
large  sums,  which  were  repaid  at  various  times,  except  as 
hereinafter  alleged.  "  That  between  April  18,  1889,  and  No- 
vember Ist  of  same  year,  the  defendant,  by  its  checks,  regu- 
larly drawn  on  the  plaintiff,  overdrew  its  account  in  plaintiff's 
said  bank,  in  the  sum  of  $10,754.91,"  which,  with  interest  at 
twelve  per  cent  per  annum,  amounts  to  $13,574.47.  For  this 
amount  plaintiff  prays  judgment.  A  special  demurrer  to  the 
first  count,  on  the  ground  of  uncertainty,  was  sustained  by  the 
court. 

The  answer  of  the  defendant  specifically  denies  each  allega- 
tion of  the  second  count,  except  that  each  party  is  a  corporation. 
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The  case  was  tried  without  a  jury,  and  the  court  found  for 
defendant  on  all  the  ieiues,  and  rendered  its  judgment  accord*^ 
ingly. 

Plaintiff's  motion  for  a  new  trial,  made  on  a  bill  of  excep- 
tions, having  been  denied,  the  plaintiflf  appeals  both  from  the 
judgment  and  from  the  order  denying  a  new  trial. 

1.  Appellant  contends  that  the  evidence  is  insufficient  to 
justify  the  findings  of  the  court  in  any  material  particular. 

It  appears  that  during  the  transactions  in  controversy  the 
defendant  was  engaged  in  the  business  of  marine  carrier  of 
freight  and  persons  along  the  Pacific  coast  from  Mexico  to 
Alaska.  Goodall,  Perkins,  &  Co.,  at  San  Francisco,  were  its 
general  agents;  but  it  had  a  local  agent  at  each  port  on  the 
coast  where  it  did  business.  These  local  agents  were  under 
the  control  of  the  general  agency,  and  were  required  to  report 
directly  to  Goodall,  Perkins,  <fe  Co.,  at  San  Francisco.  During 
the  transaction  in  question,  J.  H.  Simpson  was  the  local  agent 
for  the  defendant  at  the  port  of  San  Diego,  in  this  state,  and 
the  plaintiff*  was  there  engaged  in  the  business  of  banking. 
Continually  since  the  organization  of  the  plaintiff^s  bank,  in 
1883,  until  October,  1889,  Simpson  had  an  account  of  his 
deposits  and  drafts  of  money  with  plaintiff's  bank,  kept  in  the 
name  of  "J.  H.  Simpson,  agent."  To  this  account  he  depos- 
ited in  the  bank,  from  time  to  time  during  each  month,  con- 
siderable sums  of  money  collected  by  him  for  the  defendant. 
During  the  same  period  he  was  treasurer  of  a  Masonic  lodge, 
and  also  of  a  Unitarian  church,  and  from  time  to  time 
deposited  to  the  same  account  considerable  sums  of  money 
belonging  to  the  lodge  and  to  the  church,  amounting  to  over 
twenty  thousand  dollars,  besides  twenty-three  thousand  dol- 
lars of  his  own  money.  All  his  checks  upon  this  account  were 
signed  "J.  H.  Simpson,  Agent,"  and  the  greater  portion  of 
them  made  payable  to  himself,  and  actually  paid  to  him.  Of 
those  paid  to  himself,  the  greater  portion  were  paid  by  drafts  of 
the  plaintiff  on  San  Francisco,  payable  to  Goodall,  Perkins,  & 
Co.  There  was  nothing  on  the  checks,  save  the  name  of  the 
payee,  to  indicate  the  purpose  for  which  they  were  drawn. 
Neither  the  checks  nor  the  account  indicated  for  whom  Simp- 
son was  agent. 

On  or  about  October  1,  1889,  Simpson  was  discovered  to  be 
Bomo  nine  thousand  dollars  short  in  his  accounts  with  defend- 
ant, which  he  professed  to  be  unable  to  pay,  and  for  that  rea- 
son was  removed  from  his  position  as  agent  of  defendant.     At 
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the  same  time,  his  account  with  the  plaintiff  was  overdrawn 
$11,404.32,  which,  with  interest  at  twelve  per  cent  per  annum, 
constitutes  the  amount  sued  for  in  this  action. 

If  Simpson  had  actual  or  ostensible  authority  to  borrow 
money  for  the  defendant,  the  plaintiflF  is  entitled  to  recover, 
otherwise  not.  This  is  the  ultimate  and  pivotal  question  of 
fnct  presented  for  decision.  Upon  this  question  the  trial  court 
found  for  the  defendant,  and  I  think  the  finding  is  justified  by 
Ihe  evidence. 

The  evidence  is  positive  that  no  express  authority  to  borrow 
.TOoney  on  defendant's  account,  nor  even  to  deposit  defendant's 
money  in  any  bank,  was  ever  given  to  Simpson;  and  there  is 
no  pretense  to  the  contrary.     But  counsel  for  appellant  con- 
tend, in  substance,  that  such  authority  was  implied  from  the 
jiecessity  of  borrowing  money  in  order  to  carry  on  the  busi- 
ness which  Simpson  was  employed  and  authorized  to  do.     The 
evidence,  however,  strongly  tends  to  prove  that  no  such  neces- 
flity  ever  existed.     It  appears  that  Simpson  occupied  the  posi- 
tion of  agent  for  defendant  at  the  port  of  San  Diego  since  1875, 
And  that  from  some  titne  in  1876  until  the  organization  of  the 
plaintiff"  bank  in  1883,  he  had  an  account  with  the  Commer- 
cial Bank  of  San  Diego,  similar  to  that  which  be  afterwards 
had  with  the  plaintiff';  and  that  upon  the  organization  of  the 
plaintiff"  bank,  as  the  successor  of  the  Commercial  Bank,  his 
Account  with  the  latter  was  transferred  to  the  former.     His  ac- 
count in  the  Commercial  Bank  was  often  overdrawn  to  the 
extent  of  two  hundred  to  three  thousand  dollars.     Between  the 
second  day  of  January  and  the  thirty-first  day  of  December, 
1888,  he  overdrew  his  account  in  the  plaintiff  bank  thirty-seven 
times,  in  sums  ranging  from  one  thousand  to  four  thousand 
six  hundred  dollars;  but  these  over-drafts  were  frequently  can- 
celed by  deposits.     On  December  31,  1888,  the  account  stood 
credited  with  a  balance  of  $1,560.40  in  Simpson's  favor;  and 
-there  was  a  still  larger  balance  in  his  favor  on  the  thirteenth 
day  of  February,  1889,  when  he  drew  a  check  in  favor  of  him- 
.self  for  $15,026.92;  and  the  next  day  (February  14th)  drew 
another  for  $5,000.     These  two  checks  were  paid  to  him  in 
'drafts  on  San  Francisco,  payable  to  Goodall,  Perkins,  &  Co., 
iwhich  were  paid  accordingly.    On  February  14, 1889,  the  over- 
. draft  was  $8,930;  March  13th,  $13,782;  April  19th,  $12,567; 
May  17th,  $13,741;  June  19th,  $14,099;  July  16th,  $14,111; 
August  21st,  $18,692;  September  12th,  $15,717;  October  3d, 
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$13,398;  and  October  11th,  when  the  account  was  closed, 
$11,404.32. 

It  was  proved  that  all  over-drafts  from  December  31,  1888, 
until  the  account  was  closed  were  paid  to  Simpson  in  drafts 
on  San  Francisco,  payable  and  actually  paid  to  Goodall,  Per- 
kins, &  Co.  as  the  general  agents  of  the  defendant.  It  seems 
incredible  that  the  agents  of  plaintiflF  could  have  believed  that 
any  of  these  over-drafts  were  necessary  to  enable  Simpson  to 
carry  on  any  business  which  he  was  authorized  to  do  as  local 
agent  of  the  defendant  at  the  port  of  San  Diego,  or  that  Simp- 
son intended  to  use  or  could  have  used  them  for  any  such 
purpose.  Nor,  indeed,  is  there  any  evidence  that  they  ever 
pretended  so  to  believe.  Yet  the  over-draft  sued  for  must  be 
included  in  those  drawn  since  February  12,  1889. 

Mr.  Simpson,  who  appeared  as  a  witness  on  the  part  of  the 
plaintifiF,  testified  that  there  never  was  any  necessity  for  his 
borrowing  money  to  carry  on  any  business  which  he  was  au- 
thorized to  do  for  the  defendant;  that  enough  money  was 
always  collected  by  him  to  pay  the  running  expenses  of  all 
the  business  he  was  authorized  to  do;  that  all  his  over-drafts, 
which  were  paid  to  him  by  plaintiff  in  drafts  on  San  Francisco, 
payable  to  Goodall,  Perkins,  <fe  Co.,  were  made  for  the  sole  pur- 
pose of  reducing  the  balance  against  him  in  his  accounts  with 
the  defendant,  kept  by  Goodall,  Perkins,  &  Co.,  and  that  he 
so  informed  Mr.  Bryant  Howard,  the  president  of  the  plaintiff 
bank,  before  the  13th  of  February,  1889. 

Mr.  George  C.  Perkins,  of  the  firm  of  Goodall,  Perkins,  &  Co., 
testified  on  behalf  of  the  defendant  that  there  never  was  any 
necessity  for  Simpson  to  borrow  money  for  defendant  for  any 
purpose  whatever. 

As  to  the  implied  power  of  an  agent  to  borrow  money  on 
account  of  his  principal,  the  court  of  appeals,  in  BickJ'ord  v. 
Menier,  107  N.  Y.  490,  said:  "If  the  transaction  of  the  busi- 
ness absolutely  required  the  exercise  of  the  power  to  borrow 
money  in  order  to  carry  it  on,  then  that  power  was  impliedly 
conferred  as  an  incident  to  the  employment;  but  it  does  not 
afford  a  sufficient  ground  for  the  inference  of  such  a  power,  to 
say  the  act  proposed  was  convenient  or  advantageous,  or  more 
effectual  in  the  transaction  of  the  business  provided  for,  but  it 
must  be  practically  indispensable  to  the  execution  of  the  duties 
really  delegated,  in  order  to  justify  its  inference  from  the  ori- 
ginal employment."  See  also  Hurley  v.  W<itsnn,Qt%  Mich.  531; 
Mechem  on  Agency,  sec.  399;  Wharton  on  Agency,  sec.  137; 
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Morawetz  on  Private  Corporations,  sec.  606.  Section  2319  of 
the  Civil  Code  provides  that  an  agent  has  authority  "  to  ^o 
everything  necessary  or  proper  and  usual,  in  the  ordinary 
course  of  business,  for  effecting  the  purpose  of  his  agency." 
It  having  been  proved,  as  above  shown,  that  there  never  was 
any  necessity  for  borrowing  money  to  effect  any  purpose  of 
Simpson's  agency,  it  will  not  be  presumed,  without  evidence, 
that  it  was  proper  or  usual,  in  the  ordinary  course  of  the  busi- 
ness in  which  he  was  employed,  to  borrow  money  without 
express  authority,  when  there  was  no  necessity  for  so  doing. 

2.  There  is  no  evidence  of  ostensible  authority.  Simpson 
testified  that  he  never  notified  the  defendant  or  its  general 
agents  that  he  had  overdrawn  his  account  with  plaintiff's 
bank,  and  that  there  was  nothing  in  his  correspondence  with 
the  defendant  or  its  agents,  or  in  the  books  which  he  kept  for 
defendant,  from  which  any  such  over-draft  might  have  been 
inferred;  and,  furthermore,  that  he  had  never  informed  de- 
fendant that  he  had  an  account  with  plaintiff  or  any  other 
bank,  and  did  not  believe  that  defendant  had  notice  of  any 
such  account  before  October,  1889.  The  only  circumstance 
which  it  is  claimed  should  have  operated  as  notice  of  such 
account  to  Good  all,  Perkins,  &  Co.  is,  that  seven  or  eight  years 
before  the  trial  they  sent  an  expert  accountant  to  examine  the 
books  kept  by  Simpson;  and  on  that  occasion,  in  order  to 
balance  his  account,  Simpson  exhibited  his  pass-book  as  a 
voucher  for  a  small  balance  in  his  favor  in  either  the  plain- 
tiff's bank  or  the  Commercial  Bank.  The  pass-book  then 
exhibited  showed  the  account  to  be  in  the  name  of  "J.  H. 
Simpson,  Agent." 

Mr.  Perkins  testified  that  Goodall,  Perkins,  <fe  Co.  never  had 
notice  that  Simpson  had  any  account  with  any  bank;  that  in 
1884  they  furnished  him  a  good  safe,  supposed  to  be  burglar- 
proof,  in  which  to  keep  the  money  of  the  defendant;  and  they 
always  supposed  that  Simpson  purchased  the  drafts  remitted 
to  them  with  defendant's  money,  until  after  they  discovered 
that  he  was  short  in  his  accounts  with  them,  and  after  his  last 
over-draft  upon  plaintiff.  There  was  no  evidence  that  defend- 
ant ever  paid  or  recognized  any  debt  for  borrowed  money  con- 
tracted by  Simpson,  or  by  any  other  local  agent.  Moreover, 
the  circumstantial  evidence  had  a  tendency  to  prove  that  the 
agents  of  the  plaintiff  never  regarded  the  account  of  "J.  H. 
Simpson,  Agent,"  as  the  account  of  the  defendant,  and  never 
understood  that  defendant  was  responsible  for  Simpson's  over- 
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drafts.  1.  Although  often  anxious  to  have  the  larger  over- 
drafts reduced,  and  requesting  Simpson  to  reduce  them,  they 
never  notified  the  defendant  of  the  existence  of  the  account,  or 
of  any  over-draft,  until  more  than  fifteen  months  after  Simp- 
son was  removed.  2.  On  June  20,  1888,  the  plaintiff  toolc 
Simpson's  individual  note,  signed  "J.  H.  Simpson,"  for  seven 
thousand  dollars,  to  cover  his  over-drafts  on  the  account  of 
**  J.  H.  Simpson,  Agent."  This  note  was  afterwards,  in  July, 
1888,  paid  by  three  memorandum  checks  drawn  by  the  cashier 
on  the  account  of  "J.  H.  Simpson,  Agent."  3.  About  the  1st 
of  April,  1889,  Mr.  Howard,  president  of  the  bank,  complained 
to  Mr.  Simpson  of  the  amount  of  the  over-draft,  and  requested 
that  it  be  reduced.  Simpson  then  told  Mr.  Howard  that  he 
(Simpson)  was  about  to  go  to  England,  where  he  expected  to 
get  about  twenty-one  thousand  dollars,  and  on  his  return,  in 
about  three  months,  he  would  pay  the  over-draft.  Howard 
asked  him  if  he  felt  sure  of  that,  and  Simpson  answered  that 
h©  did.  It  was  then  agreed  between  them  that  an  over-draft 
not  exceeding  twelve  thousand  dollars  would  be  allowed  dur- 
ing Simpson's  absence,  and  that  Simpson's  son,  who  was  to  act 
for  his  father  during  his  absence,  should  be  allowed  to  over- 
draw the  account  to  that  limit.  Thereupon  Simpson  gave  the 
bank  written  authority  to  allow  his  son  to  draw  checks  and 
transact  all  banking  business  for  him  until  further  orders, 
and  Simpson  left  for  England  on  April  8,  1889.  I  think  it 
does  not  appear  when  he  returned,  but  it  does  appear  that 
he  failed  to  raise  any  money.  On  May  17,  1889,  the  over- 
draft was  $13,741;  June  19th,  $14,099;  and  September  12th, 
$15,717;  yet  during  that  time  no  notice  of  the  over-draft  was 
given  to  the  general  agents  of  the  defendant.  In  October,  1889, 
Simpson  was  removed  on  account  of  the  deficit  in  his  accounts 
with  the  defendant.  Of  this  the  plaintiff  had  notice,  and  soon 
thereafter  Mr.  Howard,  the  president  of  the  bank,  went  to  San 
Francisco  and  called  on  Goodall,  Perkins,  <k  Co.,  and  earnestly 
requested  them  to  retain  Mr.  Simpson  in  their  employ  at  San 
Diego,  in  the  same  position  he  had  before  occupied,  and  offered 
to  go  on  his  bond  for  the  faithful  performance  of  his  duties; 
yet  did  not  then,  nor  until  about  fifteen  months  thereafter, 
notify  Goodall,  Perkins,  &  Co.  of  Simpson's  over-draft  in  plain- 
tiff's bank,  nor  of  any  demand  against  the  defendant. 

Mr.  Howard's  attempted  explanation  of  these  circumstances 
seems  unreasonable  and  wholly  unsatisfactory. 

Section  2317  of  the  Civil  Code  defines  ostensible  authority 
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to  be  "  such  as  a  principal  intentionally,  or  by  want  af  ordi- 
nary care,  causes  or  allows  a  third  person  to  believe  the  agent 
to  possess." 

If  there  was  any  evidence  tending  to  prove  this,  I  think  it 
safe  to  say  the  preponderance  of  the  evidence  was  against  it, 
and  fully  justifies  the  finding  of  no  ostensible  authority:  Rob- 
inson V.  Nevada  Bank,  81  Cal.  107. 

3.  It  is  contended  that  the  sustaining  of  the  special  demur- 
rer to  the  first  count  of  the  complaint  was  error  prejudicial  to 
defendant.  Conceding  that  it  was  error,  I  think  it  appears 
that  plaintiff  was  not  injured  thereby;  for  although  it  may  be 
true,  as  stated  by  counsel,  that  a  state  of  facts  may  possibly 
have  existed  entitling  plaintiff  to  recover  under  that  count 
without  proving  the  authority  of  the  agent,  Simpson,  to  bor- 
row money  for  defendant,  yet  it  is  quite  apparent  from  the 
evidence  that  no  such  state  of  facts  did  exist,  and  that  the 
first  and  second  counts  were  intended  to  represent  the  same 
cause  of  action. 

4.  The  court  sustained  an  objection  to  each  of  the  following 
questions  propounded  by  plaintiff's  counsel  to  plaintiff's  wit- 
ness Simpson:  "  1.  When  did  you  first  commence  to  deposit 
moneys  for  defendant  in  the  Consolidated  National  Bank? 
2.  State  on  whose  account  and  for  whom  these  deposits 
were  made  by  you  as  agent."  But  the  witness  was  after- 
wards permitted  to  answer  and  did  fully  answer  these  ques- 
tions. 

5.  There  was  no  error  in  allowing  defendant  to  prove  the 
amount  of  Simpson's  defalcations,  that  his  over-drafts  were 
made  to  pay  the  amount  he  was  behind  in  his  accounts  with 
defendant,  and  that  at  the  time  of  the  over-drafts,  he  had 
money  of  the  defendant's  on  hand  sufficient  to  pay  all  claims 
against  the  defendant.  Obviously,  this  testimony  tended  to 
prove  that  the  over-drafts  were  not  loans  to  defendant,  and 
that  Simpson  had  neither  express  nor  implied  authority  from 
defendant  to  make  them;  but  that  they  were  made  by  Simp- 
son for  the  purpose  of  paying  his  own  debt  to  defendant.  For 
these  purposes  the  evidence  was  competent,  even  conceding 
that  it  did  not  touch  the  question  as  to  the  ostensible  author- 
ity of  Simpson. 

6.  The  trial,  so  far  as  the  evidence  was  concerned,  was 
closed  on  July  3d,  when,  by  consent  of  both  parties,  the  sum- 
ming up  by  counsel  was  postponed  until  July  7th.  On  July 
7th,  the  court  being  otherwise  engaged,  it  was  again  postponed 
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until  July  8th.  On  July  8th  it  was  again  postponed  until 
July  9th,  by  request  of  plaintiff's  counsel.  On  July  9th  plain- 
tiff's counsel,  without  previous  notice,  moved  the  court  to  open 
up  the  cace  for  the  purpose  of  allowing  the  plaintiff  to  make 
proof  that  Simpson,  in  the  transaction  of  defendant's  business^ 
had  signed  receipts,  advertised  in  the  papers,  and  signed  other 
papers  and  documents,  "J.  H.  Simpson,  Agent";  and  also 
that  since  the  alleged  over-drafts  the  defendant  has  taken 
conveyances  of  property  from  Simpson  to  secure  defendant 
against  loss.  This  motion  was  opposed,  on  the  grounds  that 
the  proposed  evidence  was  irrele/ant  and  immaterial,  and 
that  there  was  no  showing  or  suggestion  of  surprise,  oversight, 
or  inability  to  have  procured  the  proposed  evidence  upon  the 
trial.  The  court  denied  the  motion.  Counsel  for  appellant 
contend  that  this  action  of  the  court  was  an  abuse  of  its  dis- 
cretionary power,  but  in  this  I  think  they  are  mistaken. 

Neither  the  forms  nor  substance  of  the  alleged  receipts, 
advertisements,  or  other  documents  signed  by  Simpson  as 
"agent,"  were  shown.  It  may,  therefore,  be  presumed  that, 
unlike  his  account  with  and  checks  upon  the  plaintiff's  bank, 
they  contained  the  name  of  the  principal,  —  the  Pacific  Coast 
Steamship  Company,  —  and  expressly  showed  the  receipted 
demands  to  be  claims  against  the  principal,  the  advertise- 
ments to  be  the  advertisements  of  the  business  of  the  prin- 
cipal, and  that  the  other  documents  expressly  purported  to 
bind  the  principal.  Such  evidence  would  have  added  nothing 
favorable  to  plaintiff's  case.  Neither  would  the  fact  that  de- 
fendant took  security  from  Simpson,  unless  the  security  was 
given  to  indemnify  defendant  for  lose  on  account  of  the 
•i^  demand  of  the  plaintiff  in  suit,  which  !■  not  pretended.  Be- 
sides, there  was  no  showing  of  any  excuse  for  not  having  pro- 
duced the  evidence  at  the  trial. 

I  think  the  judgment  and  order  should  be  affirmed. 

Tbmplk,  C,  and  Bklchkr,  C,  ooncurred. 

The  Court.     For  the  reasons  given  in  the  foregoing  opinion, 
the  judgment  and  order  are  affirmed. 

Hearing  in  Bank  denied. 

AaBMT.  WHKIT  HAS  PowEB  TO  BoBROW  IfoiiBT.  —  A*  Bathority  •!  «■ 

agent  to  borrow  moaey  for  his  prineip&l  nuy  b«  axprasaly  giTca,  or  ik  may  b« 
i'lipliedly  eoDfemd  apon  him  u  aa  ineidant  to  tba  bonnoM  whiali  k*  and«r> 
takes  to  traasact  for  his  principal.  When  the  power  to  borrow  money  is  ez- 
p-'O^aly  given  to  an  agent,  the  eziateooe  and  extent  of  the  power  are,  of  oonrae. 
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to  be  determiaed  by  a  constructioa  of  the  instniment  by  which  it  ia  given. 
Where  a  geoeral  power  to  borrow  money  is  expressly  given,  such  power  in- 
cluiies  authority  to  give  to  the  lender  the  ordinary  securities  for  the  sum  bor- 
rowed, such  as  bonds,  notes,  acceptances,  or  collaterals:  Hatch  v.  Coddington, 
93  U.  S.  48,  In  the  case  of  Humphrey  ▼.  Patrons'  Mercantile  Association,  50 
lowd,  607,  the  plaintiff,  who  was  the  general  manager  of  the  defendant,  and 
also  one  of  its  directors,  called  a  meeting  of  the  directors  to  devise  sotne  means 
to  relieve  it  from  pressing  obligations.  At  this  meeting  it  was  agreed  that 
he  should  borrow  one  thousand  dollars  for  that  purpose,  and  that  the  other 
directors  should  raise  an  additional  six  hundred  dollars  for  the  same  purpose. 
The  sixteen  hundred  dollars  were  raised,  and  the  plaintiff  paid  the  indebted- 
ness of  the  association  therewith  as  far  as  it  went.  It  was  held  that  these 
facts  showed  an  express  contract  authorizing  the  plaintiff  to  borrow  money  to 
pay  the  debts  of  the  defendant,  and  that  it  was  liable  to  him  therefor.  In 
6pooner  v.  Thompson,  48  Vt.  259,  an  agent  was  employed  to  buy  goods  for  the 
principal  and  sell  them  at  the  principal's  store.  A  written  agreement  between 
them  stipulated  that  the  principal  would  furnish  capital,  or  authorize  the 
agent  to  obtain  credit  upon  the  principal's  name  and  responsibility  for  the 
purchase  of  such  goods  to  an  amoant  not  exceeding  four  thousand  dollars; 
that  all  such  purchases  should  be  made  in  the  name  of  the  principal,  and 
ehould  not  exceed,  in  cash  down  and  on  credit,  the  sam  specified,  unless  by 
express  consent  of  the  principal,  and  that,  acting  within  said  limits  and  to 
the  extent  of  said  capital,  in  the  legal  and  proper  transaction  of  said  business, 
the  agent's  acta  should  be  binding  upon  the  principal.  It  was  held  that  this 
agreement  did  not  authorize  the  agent  to  borrow  money  on  the  credit  of  the 
principal. 

Implied  Power  of  Aobnt  to  Bobrow  Monbt  ow  his  Principal's  Ac- 
count. —  The  power  of  an  agent  to  borrow  money  on  his  principal's  account 
may  be  implied,  when  the  carrying  on  of  the  business  intrusted  to  him  abso- 
lutely requires  the  exerci^se  of  such  power.  An  agent  is  presumed  to  have 
power  to  do  whatever  is  necessary  to  effect  the  purposes  of  his  agency.  The 
necessity  for  borrowing  money  must,  however,  be  shown,  before  the  power  to 
borrow  can  be  inferred  from  the  original  employment  of  the  agent.  To  jus- 
tify this  inference,  the  borrowing  must  be  practically  indispensable,  and  it 
i«  not  sufficient  that  it  was  convenient,  or  advantageous,  or  more  effectual  in 
the  transaction  of  the  business  provided  for  thereby.  Nor  is  a  party  dealing 
with  an  agent  entitled  to  assume  the  existence  of  any  extraordinary  state  of 
facts,  in  order  to  bring  the  act  of  the  agent  within  the  scope  of  his  apparent 
authority:  Mechemon  Agency,  sec.  399;  2  Morawetz  on  Private  Corporations, 
2d  ed.,  sec.  606;  Bickford  v.  Menier,  107  N.  Y.  490;  New  York  Iron  Mine  r. 
First  Nat.  Bank  of  Negaunee,  39  Mich.  644;  Hurley  v.  Wat$on,  68  Mich.  531; 
{JoUins  V.  Cooper,  65  Tex.  460;  Heath  v.  Paul,  81  Wis.  532.  In  Bickford  r. 
Menier,  107  N.  Y.  490,  the  defendants,  who  were  merchants  in  Paris,  sent  an 
agent  to  open  an  office  in  New  York  City  for  the  sale  of  their  goods.  He 
carried  on  the  business,  and  kept  a  bank  account  in  his  own  name,  and  re. 
ceived  a  salary  for  his  services.  He  borrowed  several  sums  of  money  from 
the  plaintiff,  who  was  his  sister,  which  he  used  in  making  payments  due  from 
him  to  the  defendants,  but  he  never  represented  to  her  that  he  had  authority 
to  borrow  money  for  the  defendants.  It  wis  held  that  the  power  to  borrow 
money  did  not  come  within  the  scope  of  his  authority,  and  that  the  defend- 
«nt3  were  not  liable  for  the  money  borrowed  by  him.  In  Htath  v.  Paul.  81 
Wis.  532,  one  Roth,  as  agent  for  the  defendant  Paul,  managed  tlie  latter'* 
«tore,  kept  the  accounts  thereof,  and  was  authorized  to  draw  checks  on  the 
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"stOM  account, "  in  the  State  Bank  of  La  Crosse,  for  the  price  of  goods  and 
the  expenses  of  the  gtore,  and  to  make  orer-drafta  on  that  account,  being  re- 
quired to  sigB  all  checks,  "John  Paul,  Store  Account,  R."  Drafts  for  good* 
■old  to  the  store  were  frequently  sent  to  the  La  Crosse  National  Bank  for  coU 
lection,  and  Roth  paid  them  hj  checks,  signed  as  above,  on  the  State  Bank. 
Roth  arranged  with  the  National  Bank  that  it  should  hold  these  checks, 
which  were  frequently  over-drafts,  for  short  terms  before  presenting  them  for 
payment,  and  be  paid  interest  thereon  to  the  National  Bank.  The  above-de- 
scribed mode  of  dealius;,  except  the  fact  that  interest  was  paid,  came  to  Paul's 
knowledge,  and  he  seems  to  have  sanctioned  it,  so  far  as  he  was  apprised  of 
it.  It  was  held  that  these  facts  were  insufficient  to  prove  that  Paul  had 
given  Roth  general  authority  to  borrow  money,  and  that  he  was  not  liable  to 
the  plaintiff  for  money  which  Roth  had  borrowed  from  her.  The  following 
instruction,  given  to  the  jury  by  the  trial  court  in  that  case,  was  held  not  to 
be  erroneous:  "The  facts  that  the  agent  had  the  management  of  defendant! 
•tore,  kept  the  accounts  thereof,  was  authorized  to  draw  checks  on  the  bank 
for  the  price  of  goods  and  expenses  of  the  store,  to  make  over-drafts  on  that 
bank,  and  that  the  defendant  sanctioned  bis  mode  of  dealing  with  the  bank, 
so  far  as  be  waa  apprised  of  it,  were  insufficient  to  prove  that  the  agent  had 
power  to  borrow  money  generally,  or  of  plaintiff." 

In  Collins  v.  Cooper,  65  Tex.  460,  the  facts  in  evidence  were  held  to  justify 
the  inference  that  the  agent  had  implied  authority  to  borrow  money  to  carry 
on  the  large  mercantile  business  of  which  he  was  the  sole  manager.  In  de- 
livering the  opinion  of  the  court,  Stayton,  J.,  thus  states  the  evidence,  which, 
in  the  opinion  of  the  court,  justified  the  inference:  "  The  evi<leuce  shows 
that  for  a  long  series  of  years  the  agent  had  borrowed  large  sums  of  money 
from  persons  resident  of  the  county,  some  of  whom  were  acting  in  fiduciary 
capacities,  and  that  for  the  sums  so  borrowed  he  executed  notes  in  the  names 
of  his  principals.  These  notes  were  regularly  entered  upon  the  books  of  the 
firm  as  bills  payable,  the  entries  giving  the  names  of  the  creditors,  sums  due, 
when  due,  and  rates  of  interest,  but  not  stating  that  the  notes  were  given  for 
borrowed  money.  The  husband  of  one  of  the  defcn<lants  was  employed  in 
the  store  for  several  years;  was  book-keeper  for  one  year,  and  knew  that 
l>orrowed  money  was  used  in  the  business.  The  entire  business  was  con- 
ducted openly  and  without  the  least  concealment.  Under  this  state  of  facts 
we  cannot  say  that  there  was  not  evidence  from  which  the  jury  might  have 
found  tliat  the  agent  had  an  implied  authority  to  borrow  money.  He  was 
directed  to  manage  the  business  as  he  deemed  host.  He  deemed  it  necessary 
to  borrow  money;  and  the  inference  from  his  evidence  is,  that  it  was  necessary 
to  do  so,  to  make  advances  to  farmers,  without  which  the  business  could  not 
have  Ueen  carried  on.  We  cxiinot  say,  as  a  matter  of  law,  tliat  tiie  borrow- 
in  ;  of  money  for  the  purpose  of  such  a  mercantile  business  waa  not  within 
the  scope  of  the  general  powers  conferred  on  the  agent." 

Where  it  it  absolntely  necessary,  in  order  to  carry  on  the  business  with  which 
the  agent  is  intrusted,  that  he  should  borrow  money  on  the  credit  of  his  princi- 
pal, the  authority  to  borrow  will  be  implied:  Hearne  v.  Krene,  6  Bosw.  679.  In 
that  case  the  person  who  borrowed  the  money  sued  for  was  Laura  Keene'f 
ni^eiit  "for  all  the  money  business  of  the  theater."  "for  all  business  purposes  ' 
whatever.  The  rent  of  the  theater  in  which  Miss  Keene  was  playing  had  t<. 
be  paid  every  week,  in  order  to  save  the  lease  from  forfeiture.  Being  short  of 
funds,  he  borrowe<i  money  to  pay  the  rent,  and  it  wai  held  that  he  hid  the 
right,  in  virtue  of  his  agency,  to  borrow  the  money  for  that  purpose,  under 
those  circumstances. 
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But  a  power  given  to  an  agent  to  draw  or  indora*  checks  for  and  in  the 
name  of  hii  principal  gives  him  no  anthority  to  overdraw  his  principal's  ac- 
count at  the  bank:  Union  Bank  v.  Alott,  39  Barb.  180.  Nor  does  a  specifio 
authority  to  buy  corn  for  the  account  of  the  principal  confer  upon  the  agent 
authority  to  borrow  money  to  make  such  purchase  upon  the  credit  of  the 
principal:  Bankv.  Bughee,  3  Keyes,  461.  In  Tuckers.  Woolsey,  64  Barb.  142, 
the  plaintiffs,  merchants  in  Paris,  sent  one  Dreux  to  New  York  with  seven 
large  trunks  full  of  goods,  giving  him  a  letter  to  the  defendants,  in  which  they 
said:  "  Any  advice  or  assistance  you  may  render  him  in  the  prosecution  of 
his  business  will  be  appreciated. "  The  defendants  rented  him  an  office  in 
which  to  display  his  goods,  and  the  plaintiffs  were  held  liable  for  the  rent, 
because  the  oflBce  was  necessary  for  the  prosecution  of  his  business.  But  the 
defendants  also  lent  him  money  with  which  to  return  to  France.  It  was  held 
that  the  agent  had  no  authority  to  borrow  this  money,  and  that  they  could 
not  be  allowed  for  this  item. 

Mining  Superintbndent  has  No  Authokitt  to  Borrow  Money.  — A 
mining  superintendent  or  manager  has  not,  by  virtue  of  his  employment 
merely,  authority  to  borrow  money  on  the  credit  of  his  principals,  for  the 
purpose  of  carrying  on  the  business  of  the  concern:  Ricketts  ▼.  Bennett,  4  Com. 
B.  686;  Hawtayne.  v.  Bourne,  7  Mees.  &  W.  595;  Union  O.  M.  Co.  r.  Rocky  Moun- 
tain Nat.  Bank,  1  Col.  531;  2  Col.  565;  Breed  v.  Firtt  Nat.  Bank  of  Central  City, 
4  Col.  481.     See  also  New  York  Iron  Mine  v.  Negaunee  Bank,  39  Mich.  644. 

AuTHORiTr  OF  Master  of  Ship  to  Borrow  Money.  —  When  the  circum- 
stances are  such  as  to  require  it,  the  master  of  a  ship  is  justified  in  borrowing 
money  to  pay  for  the  articles  required;  but  to  charge  the  owners  in  such  case, 
the  lender  must  ordinarily  show  that  the  money  not  only  was  borrowed  for 
a  proper  purpose  connected  with  the  ship  or  her  navigation,  but  that  it  was 
so  applied:  McCready  v.  Thorn,  51  N.  Y.  454;  Stearns  v.  Doe,  12  Gray,  482; 
74  Am.  Dec.  608,  and  note.  But  in  Arey  v.  Hall,  81  Me.  17,  10  Am.  St.  Rep. 
232,  it  was  held  that  a  ship's  husband  has  no  right  to  borrow  money  on  the 
vessel's  account,  unless  expressly  authorized  by  her  owners,  and  in  the  ab- 
sence of  such  authority  they  cannot  be  held  liable  for  money  so  borrowed  by 
him. 

Cashier  of  Bank  —  Power  to  Borrow  Money.  —  The  cashier  of  a  bank 
has  an  inherent  power  to  borrow  money  in  the  regular  course  of  the  business 
of  the  bank.  And  the  usage  to  allow  him  to  borrow  is  so  universal  that  no- 
tice of  the  deprivation  thereof  must  be  brought  home  to  any  person  who  is  to 
be  affected  by  it.  But  he  can  only  borrow  money  to  use  strictly  for  banking 
purposes:  1  Morse  on  Banking,  sec.  160;  Crain  v.  First  Nat,  Bank  of  Jack- 
tonville.,  114  111.  516;  Barnes  v.  Ontario  Bank,  19  N.  Y.  152;  Sturgea  v.  Bank 
ofCirdeville,  11  Ohio  St.  153;  Ridgway  v.  Farmers'  Bank,  12  Serg.  &  R.  256; 
14  Am.  Dec.  681;  BaUaton  Spa  Bank  v.  Marine  Bank,  16  Wis.  120. 

Ratification  of  aw  Agent's  Act  in  Borrowing  Monby.  —  Where  the 
act  of  an  agent,  in  borrowing  money  for  his  principal,  was  without  original 
authority,  the  principal's  ratification  of  the  act  cannot  be  inferred  from  the 
mere  fact  that  the  money  borrowed  went  into  the  business  of  the  principal  or 
was  beneficial  or  advantageous  to  him:  Union  O.  M.  Co.  ▼.  Rocky  Mountain 
Nat.  Bank,  1  Col.  531;  Arey  v.  Hall,  81  Me.  17;  10  Am.  St.  Rep.  232; 
Spooner  v.  Thcmpson,  48  Vt.  259;  Heath  ▼.  Paul,  81  Wis.  632.  But  where 
an  agent  without  original  authoiity  borrows  money  on  behalf  of  his  prin- 
cipal, and  uaea  it  in  a  manner  advantageooa  to  the  principal,  the  ratification 
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of  the  agent's  act  may  b«  inferred  from  the  ailenca  of  the  principal  after 
knowledge  of  all  the  facts,  or  from  his  promise  to  repay  the  money  so  bor> 
rowed:  Umon  O.  M.  Co,  r.  Rocky  Mountain  Nat,  Bank,  2  Col.  665;  Breed  r. 
Fint  NmU  Bank  qfCtntrtU  Oi^,  4  CoL  481;  CoiUtu  r.  Oooper,  6d  Tex.  460. 
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JvsoiaifT  AAAnm  Corporation  Conclusivb  in  Aonov  on  Unpaid  Svs- 
scRiFTiox  TO  Capital  Stock.  —  A  judgment  against  a  corporation  es* 
tablishes  its  liability  conclusively,  until  reversed  in  a  direct  proceeding, 
and  conclndes  the  stockholders  in  an  action  broaght  to  compel  them  to 
pay  in  U>*  unpaid  portion  of  their  subscriptions  to  the  capital  stock 
toward  the  satisfaction  of  snch  judgment;  and  the  complaint  in  such 
action  need  not  allege  the  indebtedness  upon  which  the  judgment  wa« 
rendered. 

Plkadino  —  Complaint  nekd  not  Alleoe  Procbbdino  to  be  for  Bbn< 
BFiT  OP  All  Creditobs  op  Insolvent  Corporation  when.  —  A 
complaint  in  an  action  in  the  nature  of  a  creditor's  bill  to  compel  the 
■nbscribers  to  the  capital  stock  of  an  insolvent  corporation  to  pay  in 
the  unpaid  portion  of  their  subscriptions  to  be  applied  to  the  satisfao- 
tion  of  a  judgment  obtained  against  the  corporation  which  alleges  that 
the  judgment  debt  exists,  that  the  corporation  is  insolvent,  that  the  sub* 
■cribers  owe  a  certain  sum  on  their  unpaid  subscriptions,  that  the  exe- 
ontion  issuing  on  the  judgment  has  been  returned  wholly  unsatistied,  but 
which  does  not  upon  its  face  show  that  there  are  any  other  creditors  of 
the  corporation,  states  a  cause  of  action,  although  it  does  not  allege  that 
the  proceedings  are  for  the  benefit  of  all  the  creditors;  and  the  question 
of  defect  in  the  pleading  or  of  non-joinder  of  other  creditors  cannot  be 
raised  upon  general  demurrer  to  inch  complaint,  but  must  be  raised  by 
answer. 

JvDOMKNT  Creditor  mat  File  Bill  against  Persons  Holding  Prop- 
BRTT  OP  Debtor  when.  —  A  judgment  creditor  who  has  exhausted  his 
legal  remedy  by  an  execution  returned  nulla  bona  may,  alone  or  with 
other  judgment  creditors,  file  a  bill  against  persons  holding  property  of 
the  debtor  which  cannot  be  reached  by  execution. 

SiKOLi  ('RBDrroR  MAT  FiLE  BiLL  WHEN.  — Where  a  fund  can  only  be  di- 
vided satisfactorily  among  a  certain  class  of  persons,  the  decree  must  be 
■o  framed  that  all  those  persons  may  be  brought  in  for  their  distributive 
■hares,  bnt  even  then  the  bill  may  often  be  filed  by  any  one  of  them  on 
his  own  behalf.  It  ia  only  when  it  subsequently  appears  to  the  court 
that  a  distribntiou  mnat  be  made  that  a  decree  will  be  made  for  the  ben- 
efit of  all. 

Wkitworlh  and  Shurtleff,  for  the  appellant!. 

Oeorge  A.  Rankin,  for  the  respondents. 

FooTE,  C.     This  action  is  in  the  nature  of  a  creditor's  bill 
to  compel  certain  Bubscribers  to  the  capital  stock  o£  an  iiit-ul* 
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vent  corporation  to  account  for  and  pay  in  the  unpaid  portion 
of  their  subscriptions  to  the  satisfaction,  as  far  as  it  may,  of 
a  judgment  obtained  against  the  corporation,  upon  which  exe- 
cution had  been  returned  wholly  unsatisfied. 

Demurrers  were  filed  to  the  complaint,  which  alleged,  among 
other  matters,  that  the  complaint  did  not  state  facts  suflScient 
to  show  a  cause  of  action.  The  demurrers  were  overruled, 
and  answers  were  filed.  A  trial  was  had,  which  resulted  in 
a  judgment  for  plaintiff's  against  certain  of  the  defendants. 
Some  of  the  latter  have  appealed  from  the  judgment,  and  the 
only  points  made  in  their  briefs  for  its  reversal  are:  — 

1.  That  the  complaint  does  not  allege  the  indebtedness  upon 
which  the  judgment  set  out  in  the  complaint  was  recovered. 
As  to  this,  it  can  be  said  that  when  this  judgment  was  ren- 
dered against  the  corporation,  it  established  its  liability  con- 
clusively, so  far  as  any  judgment  can,  to  pay  the  debt.  It 
concluded  the  stockholder,  in  a  case  like  this,  who  was  in 
privity  with  the  corporation,  and  is  valid  until  reversed  in  a 
direct  proceeding:  Thompson  on  Liability  of  Stockholders, 
sec.  329. 

This  being  bo,  we  can  perceive  no  good  reason  why  it  should 
be  alleged  that  this  valid  and  subsisting  judgment  was  also 
founded  upon  a  valid  and  subsisting  debt. 

2.  It  is  claimed  that  in  all  bills  of  the  kind  here  involved,  it 
is  essential  that  it  should  be  alleged  in  the  complaint  that  the 
proceedings  are  for  the  benefit  of  all  the  creditors  of  the  insol- 
vent corporation. 

It  is  true  that  in  actions  of  this  sort  the  fund  realized  from 
the  payments  by  the  subscribers  to  the  capital  stock  was,  in 
equity,  equally  a  fund  belonging  to  all  the  creditors,  and  in  the 
distribution  of  it,  if  it  appeared  to  the  court  that  there  were 
other  creditors  than  those  instituting  the  suit,  it  would  be  the 
duty  of  that  tribunal  to  distribute  to  them  their  pro  rata  share 
of  the  fund. 

And  this  rule  proceeds  upon  the  idea  that  no  one  creditor 
can  secure  the  payment  of  his  debt  to  the  exclusion  of  other 
creditors:  Handley  v.  Stutz,  137  U.  S.  369. 

But  we  do  not  think  that  under  our  statute,  where  the  facts 
are  as  stated  here,  viz.,  that  the  judgment  debt  exists,  that 
the  corporation  is  insolvent,  that  the  subscribers  owe  a  cer- 
tain sum  on  their  unpaid  subscriptions,  that  the  execution 
issuing  on  the  judgment  has  been  returned  wholly  unsatisfied. 
and  it  does  not  appear  from  the  complaint  that  there  are  any 
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other  creditors  of  the  corporation,  that  it  should  be  held,  be- 
cause of  the  defect  of  or  misjoinder  of  other  creditors,  or  the 
failure  to  allege  that  the  complaint  is  filed  for  the  benefit  of 
^11  creditors,  that  upon  a  general  demurrer,  such  as  here  in- 
volved, the  complaint  is  bad. 

It  would  seem  that  such  an  objection  must  be  taken  hy 
special  demurrer,  as  for  a  defect  or  misjoinder  of  parties  plain- 
tiff, where  it  appears  from  the  face  of  the  complaint,  as  it  does 
not  here,  that  there  are  other  creditors  who  should  be  made 
parties;  or  by  an  answer,  if  there  are  other  creditors  who 
should  be  joined:  Code  Civ.  Proc,  sees.  430,  433.  And  if  this 
be  not  done,  the  defect  or  misjoinder  is  waived:  Code  Civ. 
Proc,  sec.  434. 

None  of  the  cases  cited  to  us  involve  this  precise  point;  but 
Mr.  Thompson,  in  his  work  on  the  liability  of  stockholders, 
has  this  to  say  upon  the  question,  at  section  351 :  "  It  has  long 
been  settled  that  a  judgment  creditor  who  has  exhausted  his 
legal  remedy  by  an  execution  returned  nulla  bona  may,  alone 
or  with  other  judgment  creditors,  file  a  bill  against  persons 
holding  property  of  the  debtor,  which,  on  account  of  fraud  or 
the  existence  of  a  trust,  cannot  be  reached  by  execution." 

This  doctrine  seems  to  be  sustained  by  good  authority 
{Marsh  v.  Burroughs,  1  Woods,  467),  where  it  is  also  said: 
^*  Where  a  case  exists  in  which  a  fund  can  only  be  divided 
eatisfactorily  among  a  certain  class  of  persons,  it  is  necessary 
to  frame  the  decree  in  such  a  manner  as  that  all  those  persons 
may  be  bsought  in  for  their  distributive  shares;  but  even  then 
the  bill  may  often  be  filed  by  any  one  of  them  on  his  own  bo- 
half.  It  is  only  when  it  appears  to  the  court,  by  the  subse- 
quent pleadings,  or  otherwise,  that  a  distribution  must  be 
made  (as  where  an  executor  pleads  want  of  sufficient  assets), 
that  a  decree  will  be  made  for  the  benefit  of  all." 

The  party  objecting  here  is  not  a  creditor  who  says  he  has 
not  been  made  a  party,  nor  does  it  appear  that  any  such  has 
asked  to  be  made  a  party,  or  that  there  are  any  other  credi- 
tors. 

It  would  teem,  therefore,  that  if  the  deftndants  were  of  the 
opinion  that  other  parties  should  be  joined  as  plaintiffs,  that 
they  should,  under  our  statute,  and  under  the  complaint,  have 
pleaded  by  answer  the  non-joinder  of  parties  plaintiff. 

We  are  strengthened  in  our  view  of  this  matter  from  the  fact 
that  in  ffarmnn  v.  Pa>je,  62  Cal.  448,  where  one  creditor  alnn  * 
filed  a  bill,  there  did  not  seem  to  beany  question  made  but 
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what  he  could  bring  the  action  alone,  and  it  was  said:  "It 
appears  to  us  to  be  well  settled  that  a  suit  such  as  was  insti- 
tuted by  the  plaintiff  properly  lies  in  a  court  of  equity,  un- 
affected by  any  remedy  the  creditor  may  have  under  th& 
provisions  of  the  constitution  and  the  statute." 

We  perceive  no  merits  in  the  points  made,  and  advise  that 
the  judgment  be  affirmed. 

Vanclief,  C,  and  Belcher,  C,  concurred. 

The  Court.     For  the  reasons  given  Iq  the  foregoing  opin- 
ion, the  judgment  is  affirmed. 


Corporations  —  Conclusivkness  <^w  Judohbnt  against,  ai  to  Un- 
paid Stock  Subscriptions.  — A  juu-  .i^nt  against  an  insolvent  corporation 
foreclosing  a  deed  of  assignment  made  by  it  ia  conclusire  on  the  stockholders 
as  to  all  corporate  matters  and  property  rights  in  the  corporation:  Semple  v. 
Olenn,  91  Ala.  245;  24  Am.  St.  Rep.  894,  and  note.  A  decree  of  a  court  of 
competent  jurisdiction  against  a  corporation  is  binding  upon  a  stockholder 
of  such  corporation,  though  he  is  a  non-resident  not  personally  served  with 
process:  Howard  v.  Olenn,  85  Ga.  238;  21  Am.  St.  Rap.  156.  See  extended 
note  to  Thompson  v.  Reno  Sav.  Bank,  3  Am.  St.  Rep.  858,  for  a  discussion  of 
this  subject.  See  also  extended  note  to  Oermantown  etc  Ky  Co.  v.  Filler,  100 
Am.  Dec.  552.  Parties  to  an  action  within  the  rule  making  prior  judgments 
conclusive  are  those  who  have  a  direct  interest  in  the  subject-matter  of  the 
suit  and  have  a  right  to  make  a  defense:  State  v.  Coste,  36  Mo.  437,  88  Am. 
Dec.  148,  and  note.  Judgments  bind  parties  and  privies  only,  and  privity 
exists  only  where  there  is  identity  of  interest:  Winston  v.  Westfeldt,  22  Ala. 
760;  58  Am.  Dec.  278,  and  note. 

Creditor's  Suit  —  Return  of  Nulla  Bona  on  Execution.  —  A  return 
of  nulla  bona  on  a  judgment  against  one  of  two  partners  is  sufficient  evidence 
of  inability  to  secnre  payment  as  to  him,  and  authorizes  a  resort  to  equity  to 
reach  property  fraudulently  dispo-qed  of  by  him:  Baiet  v.  Cobh,  29  S.  C.  395; 
13  Am.  St.  Rep.  742.  After  a  creditor  has  established  his  debt  at  law,  arid 
the  property  of  the  debtor  has  been  placed  in  such  a  condition  or  is  of  such 
a  nature  that  it  eannot  be  subjected  to  an  execution  at  law,  relief  may  then 
be  had  by  th«  creditor  in  a  eourt  of  chancery:  Snodgrau  r.  Andrews,  30 
Miss.  472;  64  Anu  Deo.  169,  and  note;  MeOough  v.  Insurance  Bank,  2  Ga. 
151;  46  Am.  D«o.  382;  and  mot*.  S—  extended  note  to  Masteg  t.  Oorftm,  90 
▲m.  D«&  288. 
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[Ix  Bank.] 

Bbbbt  V,  Kowalsky. 

[96  CAUrOKNIA.  lU.] 

OmoK  fOK  Saui  ov  Whiat,  (Jomplaimt  IK  Acnov  bob  Bbbaoh  or, 
WHBH  SurrioiBNT.  — A  complaiat  which  alleges  that  the  defendant  exe- 
cuted a  coatraet  with  the  plaintiffs,  and  sets  out  a  copy  of  the  contract, 
which  acknowledged  the  receipt  of  one  hnndred  dollars,  for  which  the 
defendant  allowed  the  agent  of  the  plaintiffs  the  privilege  to  deliver  to 
the  defendant,  at  an^'  time  within  thirty'  days,  tire  hundred  tons  of 
"8/87  wheat,"  at  $1.80  per  cental,  and  which  further  alleget  that  within 
thirty  days  the  plaintiffs  tendered  a  delivery  of  the  wheat  and  demanded 
payment  of  the  price,  which  the  defendant  refused  to  pay,  states  a  cause 
of  action  for  the  breach  of  a  conditional  agreement  to  buy  the  wheat  at 
plaintiff 's  option,  and  is  sufficient  as  against  a  general  demurrer. 
Lkanino  or  WoKDS  in  Contract  Sst  out  in  Plbadinq  nkkd  not  bb 
Plkaded.  —  Where  a  written  agreement  is  fully  set  out  in  a  pleading, 
the  meaning  of  words  or  abbreviations  used  tlierein  may  be  proved  on 
the  trial  for  the  purpose  of  enabling  the  court  to  interpret  them,  and  the 
oral  evidence  of  their  meaning  need  not  be  stated  in  the  pleading. 

SxTBPLnsAOB,  Meaninolsss  Abbrsviations  Disreqardbd  as,  when. — 
Where  a  complete  contract  is  expressed  without  abbreviations  employed 
therein,  they  may  be  disregarded  as  surplusage,  if  they  are  meaningless. 

Abbreviations  in  Description  or  Wheat  not  Unintelliqiblb  or  Mean- 
INOLESS  WHEN.  —  The  words,  or  abbreviations,  "S/87  wheat,"  used  in  a 
pleading,  cannot  be  said,  on  a  special  demurrer,  to  be  unintelligible  or 
meaningless,  nor  does  their  ass  render  the  pleading  ambiguous  or  un. 
certain. 

XVIDBNCB    AS    TO     MbaNINO  Or    ABBREVIATIONS    IN     CONTRACT  AND    A3    TO 

Printed  Matter  therein,  when  Admissible.  —  Where  printed  mat- 
ter, not  described  in  the  complaint,  consisting  of  extracts  from  the  rules 
of  the  Produce  Exchange  and  Call  Board  of  San  Francisco,  appears  above 
the  written  contract  pleaded  in  the  complaint,  and  some  of  the  witnesses 
testify  that  the  phrase  "  S/87  wheat,"  used  in  the  written  contract,  meant 
that  the  seller  was  to  have  the  season  of  1887  in  which  to  complete  his 
contract,  and  that  the  wheat  should  be  "  number  one  white  wheat,"  and 
other  witnesses  testify  that  the  phrase  meant  that  the  wheat  was  not 
to  be  delivered,  but  that  the  seller  was  simply  to  produce  "call-board 
oon tracts "  for  the  wheat,  evidence  ought  to  be  admitted  to  show 
whether  the  printed  matter  above  the  manuscript  was  a  part  of  the  con- 
tract, or  whether  it  should  be  considered  a  "  board  contract,"  or  whether 
the  phrase  had  any  other  meaning  than  that  given  to  it  by  said  board, 
and  what  that  meaning  is,  and  also  to  show  what  are  the  rules  and  regu- 
lations of  the  stock  and  exchange  board,  and  it  is  error  to  exclude  such 
evidence. 

The  opinion  states  the  case. 

Crittenden  Thornton  and  F.  FT.  Merzhaeh,  for  the  appellant. 

D.  H.   Whittemore,  and   Whittemort  and   Start,  for  the  re- 
spondents. 
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The  Court.  "There  are  two  appeals  in  this  case,  upon 
distinct  records.  No.  13116  is  from  the  final  judgment,  and 
upon  the  judgment  roll.  No.  13309  is  from  an  order  denying 
defendant's  motion  for  a  new  trial,  upon  a  record  consisting 
of  a  statement  of  the  case  in  addition  to  the  judgment  roll. 

"On  the  appeal  from  the  judgment,  it  is  contended  that  the 
court  erred  in  overruling  the  defendant's  demurrer  to  the  com- 
plaint, and  that  the  findings  do  not  support  the  judgment. 
On  the  appeal  from  the  order,  the  errors  assigned  are  errors  of 
law  occurring  at  the  trial. 

**  The  following  is  a  copy  of  the  verified  complaint:  — 

***The  said  plaintifi's  complain  of  the  said  defendant,  and 
for  cause  of  action  herein  allege:  — 

" '  That  on  the  fifteenth  day  of  July,  1887,  the  plaintiffs  paid 
to  defendant  the  sum  of  one  hundred  dollars  for  the  right  and 
privilege  of  delivering  to  defendant  five  hundred  tons  of  wheat 
at  any  time  within  thirty  days  from  said  fifteenth  day  of  July» 
at  the  rate  of  one  dollar  and  eighty  cents  per  cental;  said  con- 
tract is  in  the  following  words  and  figures,  to  wit:  — 

"*San  Francisco,  July  15,1887. 

** '  Received  of  A.  Gerberding  one  hundred  dollars,  for  which 
I  allow  him  the  privilege  of  delivering  me  at  any  time  within 
thirty  days  from  date  five  hundred  tons  S/87  wheat,  at  one 
dollar  and  eighty  cents  per  cental.  E.  H.  Kowalsky. 

•*  'That  said  contract  was  made  in  the  name  of  A,  Gerberd- 
ing, as  the  agent  of  plaintifi's,  but  the  plaintiffs  were  and  still 
are  the  real  parties  in  interest.  ' 

"  *  That  said  plaintiffs,  on  the  thirteenth  day  of  August, 
1887,  in  the  said  city  and  county  of  San  Francisco,  at  the 
office  of  said  defendant,  tendered  the  delivery  of  said  five  hun- 
dred tons  of  wheat  to  said  defendant,  and  performed  all  the 
conditions  on  their  part  under  said  contract.  Said  plaintiffs 
then  and  there  demanded  from  said  defendant  the  sum  of 
eighteen  thousand  dollars,  payment  as  the  price  of  said  wheat 
according  to  said  contract;  that  ^aid  defendant  denied  having 
purchased  said  wheat,  and  refused  to  pay  for  said  wheat,  to 
the  damage  of  plaintiffs  in  the  sum  of  eighteen  thousand  dol- 
lars. 

•*'That  said  plaintiffs  made  said  contract  with  said  defend- 
ant in  good  faith,  for  the  purpose  of  delivering  said  wheat  to 
said  defendant,  and  had  said  wheat  in  warehouse  in  San  Fran- 
cisco for  the  purpose  of  delivering  the  same  on  said  contract 
to  said  defendant. 
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"♦Wherefore  plaintiffs  pray  for  judgment  against  said  de- 
fendant, in  the  sum  of  eighteen  thousand  dollars,  interest,  and 
costs  of  suit,  and  for  such  other  and  further  relief  as  justice 
may  require.  Whittemore  and  Sears, 

"  '  Att'ys  for  Plaintiff.' 

"  This  complaint  was  demurred  to,  on  the  ground,  —  1. 
That  it  is  ambiguous,  unintelligible,  and  uncertain,  in  that 
*  no  meaning  is  alleged  of  the  words  "  S/87,"  in  the  contract '; 
and  2.  That  the  defendant  does  not  state  facts  sufficient  ta 
constitute  a  cause  of  action. 

"  The  alleged  contract  is  not,  does  not  purport  to  be,  and  i» 
not  alleged  to  be  an  agreement  to  'sell  and  buy,'  nor  an 
agreement  on  the  part  of  the  plaintiffs  to  sell  wheat  at  any 
time.  It  imposes  upon  the  plaintiffs  no  obligation  to  be  per- 
formed by  them.  If  it  be  a  valid  contract,  it  is  an  agreement 
by  the  defendant,  for  an  executed  consideration,  to  buy  and 
accept  delivery  of,  from  the  plaintiffs,  a  certain  quantity  of 
wheat,  within  a  certain  period  of  time,  for  a  certain  price,  at 
the  option  of  the  plaintiffs,  and  to  pay  plaintiffs  the  price 
therefor:  Civ.  Code,  sees.  1726-1730;  Wharton  on  Contracts, 
sec.  453  a.  Nor  is  the  action  brought  to  recover  the  price  or 
value  of  wheat  'sold  and  delivered,'  or  'bargained  and  sold,' 
but  to  recover  damages  for  defendant's  breach  of  his  alleged 
conditional  agreement  to  buy  the  wheat  at  plaintiffs'  option. 

"1.  As  against  a  general  demurrer,  I  think  the  facts  ex- 
pressed and  implied  in  the  complaint  barely  constitute  a  cause 
of  action.  The  written  instrument  set  out  purports  to  have 
been  signed  by  the  defendant,  and  it  is  designated  as  the  con- 
tract for  the  breach  of  which  (afterwards  alleged)  the  action 
is  brought.  This  implies  that  it  was  executed  by  the  defend- 
ant. The  instrument  admits  the  receipt  of  a  consideration  of 
one  hundred  dollars,  for  which  defendant  'allows'  (gives) 
plaintiffs  the  'privilege'  (option)  to  deliver  (or  not)  to  de- 
fendant, within  thirty  days,  five  hundred  tons  of  wheat,  'at 
(the  price  of)  one  dollar  and  eighty  cents  per  cental.*  The 
giving  of  the  privilege  to  deliver  the  wheat  to  defendant  at  a 
certain  price  implies  that  he  will  receive  and  pay  for  it  the 
price  specified.  The  foregoing,  I  think,  is  the  only  admissible 
construction  of  the  instrument  as  pleaded.  If  it  will  not  bear 
this  construction,  it  can  have  no  effect  as  an  agreement.  As 
a  breach  of  this  agreement,  it  is  alleged  that  within  thirty 
days  the  plaintiffs  tendered  a  delivery  of  the  wheat  and  de- 
manded payment  of  the  price,  thus   creating  the  conditiou 
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upon  which  defendant's  liability  depended,  and  that  defend- 
ant refused  to  pay  the  price.  This  shows  a  breach  of  the 
agreement,  for  which  the  plaintiffs  were  entitled  to  such  dam- 
ages as  proximately  resulted  therefrom. 

"2.  The  grounds  of  the  special  demurrer  —  that  the 'com- 
plaint is  ambiguous,  unintelligible,  and  uncertain* — do  not 
appear  on  ti.e  face  of  the  complaint.  The  words,  or  abbrevi- 
ations, 'S/87,'  appear  to  have  been  used  as  descriptive  of  the 
wlieat,  and  to  require  oral  evidence  of  their  customary  mean- 
ing in  the  business  of  dealing  in  wheat;  but  such  oral  evidence 
need  not  be  stated  in  a  pleading  in  which  the  written  agree- 
ment is  set  out  in  haec  verba.  The  meaning  may  be  proved  on 
the  trial  for  the  purpose  of  enabling  the  court  to  interpret  the 
words:  Civ.  Code,  sees.  1636,  1644-1646;  Callahan  v.  Stanley, 
67  Cal.  476.  Had  it  appeared  on  the  face  of  the  complaint, 
that  even  with  the  aid  of  parol  evidence,  the  words  *  S/87,'  as 
used,  were  meaningless,  and  that  a  complete  contract  was  ex- 
pressed without  them,  they  might  have  been  disregarded  as 
surplusage:  Harrison  v.  McCormick,  89  Cal.  327;  23  Am.  St, 
Rep.  469;  and  certainly  a  complete  contract  is  expressed  with- 
out them.  But  it  does  not  appear  that,  read  in  the  light  of 
admissible  oral  evidence,  they  are  meaningless  or  unintelhgi- 
ble.  So  read,  they  may  have  a  certain  unambiguous  meaning 
descriptive  i  f  the  subject  of  the  contract.  Therefore  the  court 
could  not  see  on  the  trial  of  the  demurrer  that  those  words 
were  unintelligible,  or  that  their  use  rendered  the  complaint 
ambiguous  or  uncertain. 

"  3.  The  execution  of  the  contract  and  the  breach  thereof, 
as  alleged,  are  found  as  facts.  Therefore  the  findings  support 
the  judgment. 

"4.  The  contract  as  set  out  in  the  complaint  being  denied, 
it  appears  by  the  statement  on  motion  for  new  trial  that  to 
prove  the  contract  plaintiflFs  offered  in  evidence  a  paper  on 
which  was  written  the  alleged  contract  as  pleaded.  Above 
the  manuscript,  and  on  the  same  paper,  was  printed  matter 
composed  of  what  was  admitted  to  be  extracts  from  the  rules 
of  the  Produce  Exchange  and  Call  Board  of  San  Francisco. 
The  paper  was  objected  to  by  counsel  for  defendant,  on  the 
ground  that  it  varied  from  the  contract  as  pleaded,  the  printed 
matter  not  being  set  out  in  the  complaint.  Thereupon,  for  the 
apparent  purpose  of  proving  that  the  printed  matter  was  no 
part  of  the  contract,  and  that  the  '  contract  was  entirely  inde- 
pendent of  the  printed  heading,  the  plaintiff  Berry,  on  behalf 
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of  plaintiffs,  testified  to  the  circumstances  under  which  the 
contract  was  made,  and  to  what  he  claimed  to  have  heen  all 
the  verbal  negotiations — all  that  was  said  by  each  party  —  pre- 
ceding and  leading  up  to  the  signing  of  the  written  contract, 
which  he  said  was  drawn  by  him  according  to  the  verbal  un- 
derstanding. He  was  further  permitted  to  testify,  against  the 
objection  of  defendant's  counsel,  that  the  *  contract  was  drawn 
independent  of  any  connection  with  what  is  known  as  the 

Produce  Exchange I  was  not  figuring  on  the  contract 

on  the  board.     It  was  business  outside I  never  read 

the  printed  matter  on  the  top  of  the  contract.  It  had  nothing 
whatever  to  do  with  the  contract.  It  is  the  written  portion  of 
this  piece  of  paper  that  constitutes  the  entire  contract  between 
myself  and  the  defendant.' 

"F.  J.  Bonney,  a  witness  for  the  defendant,  testified  that  he 
was  a  farmer,  and  was  a  member  of  the  Produce  Exchange 
and  Call  Board  on  or  about  July  15,  1887,  and  was  somewhat 
familiar  with  the  rules  tbereof,  and  that  he  was  present  when 
the  contract  in  suit  was  made,  and  heard  the  preliminary 
talk  between  the  parties,  but  was  not  present  when  defendant 
signed  the  contract.  Thereupon  defendant's  counsel  asked 
the  witness  the  following  questions,  each  of  which  was  ob- 
jected to,  on  the  ground  that  the  effect  of  the  answer  thereto 
would  be  to  vary  the  written  contract;  and  the  objection  to 
each  question  was  sustained  by  the  court,  defendant  duly 
excepting. 

*' '  Q.  Was  there  any  reference  had,  in  the  conversation  be- 
tween these  parties,  to  what  was  known  as  the  call-board  con- 
tract? 

" '  Q.  Was  anything  said  about  the  contract,  which  was  to 
be  entered  into  between  the  parties,  being  governed,  or  to  be 
complied  with,  or  performed  under  the  rules  of  the  San  Fran- 
cisco Produce  Exchange  and  Call  Board? 

"'Q.  Was  the  terra  "board  contract"  used  in  reference  to 
the  contract  proposed  to  be  executed  by  them  in  regard  to  the 
dealing  in  wheat  upon  which  they  were  entering?' 

"The  defendant's  counsel  also  offered  in  evidence  all  the 
rules  and  regulations  of  the  Produce  and  Exchange  Call 
Board,  but  upon  objection  by  plaintiffs'  counsel  they  were 
excluded  by  the  court. 

"  It  appears  that  Gerberding  (in  whose  name  the  contract 
was  made)  wus  a  member  of  the  exchange  board  at  tlie  date 
of  the  contract.     The  defendant  at  the  same  time  owned  a  seat 
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in  the  board,  but  was  not  then  occupying  it,  having  leased  it 
temporarily  to  another  person.  The  plaintiflf  Berry  had  for- 
merly been  a  member  of  the  board. 

"  As  to  whether,  under  the  facts  and  circumstances  disclosed 
by  the  evidence,  the  contract  could  properly  be  considered  a 
'  board  contract,'  and  as  to  what  extent,  if  at  all,  it  was  gov- 
erned or  affected  by  the  rules  and  customs  of  the  board,  the 
testimony  was  conflicting." 

(The  foregoing  is  adopted  from  the  opinion  of  Commissioner 
Vanclief,  delivered  in  Department.) 

It  is  testified  that  the  phrase  "  S/87  wheat,"  used  in  the 
contract  sued  on,  is  an  abbreviation  which  originated  in  the 
call  board,  where,  from  the  necessities  of  business,  such  a 
phrase  is  understood  to  mean  what  it  would  take  quite  a  num- 
ber of  words  to  express  in  detail.  It  was  testified  by  most  of 
the  witnesses  that  "  S/87  wheat "  meant  that  the  seller  was  to 
have  the  season  of  1887  in  which  to  complete  his  contract,  and 
that  it  meant  also  that  the  wheat  should  be  "  number  one 
white  wheat."  There  was  also  testimony  to  the  point  that  the 
said  phrase  "  S/87  wheat "  does  not  mean  that  the  one  party 
is  to  actually  deliver  the  amount  of  wheat  stated  in  the  con- 
tract, or  that  the  other  party  is  bound  to  receive  it  all  and 
pay  the  whole  amount  at  the  stated  price;  but  that  the  seller 
is  simply  to  produce  what  are  denominated  "  call-board  con- 
tracts "  for  the  wheat,  instead  of  the  wheat  itself.  And  owing 
to  the  peculiar  character  of  the  contract  here  sued  on,  and  the 
testimony  as  to  the  technical  meaning  of  some  of  its  terms,  we 
think  that  the  court  could  not  arrive  at  a  just  decision  of  the 
case  without  knowing  whether  the  printed  matter  was  a  part 
of  the  contract,  whether  it  should  be  considered  as  a  "  board 
contract,"  and  whether  the  phrase  "S/87  wheat"  has  any 
meaning  other  than  that  given  to  it  by  said  board,  and  what 
that  meaning  is.  The  solution  of  these  questions  involves 
matters  of  fact  to  be  determined  upon  evidence.  We  think, 
therefore,  that  the  testimony  of  plaintiff  Berry  when  testify- 
ing for  plaintiffs  was  properly  admitted  over  the  objections  of 
defendant,  and  that  the  court  erred  in  sustaining  objections 
to  the  questions  asked  by  defendant  of  the  witness  Bonn^,  as 
above  stated,  and  also  in  sustaining  the  objections  to  the  in- 
troduction of  the  rules  and  regulations  of  the  stock  exchange 
and  call  board.  The  contract  may  turn  out  to  be  a  pure  gam- 
bling contract,  and  therefore  void;  but  from  any  point  of  view. 
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the  said  evidence  offered  by  defendant  should  have  been  ad- 
mitted. 
Judgment  and  order  reversed,  and  a  new  trial  ordered. 


PUADINO  —  COUPLAINT  IN  ACTIOM  FOB  BrKAOH  Ot  CONTRAOT.  —  A  breach 

of  contract  may  be  alleged  affirmatively  or  negatively  by  usiug  the  words 
of  the  contract,  provided  the  affirmation  or  negation  in  that  form  necessarily 
amonnts  to  a  breach:  Atlantic  etc,  Itis.  Co.  y.  Young,  38  N.  H.  451;  75  Am. 
Dec.  200,  and  note.  A  declaration  that  a  defendant  agreed  to  do  a  certain 
thing  at  a  certain  time  and  place  ia  sufficient  without  alleging  demand  and 
refusal,  since,  to  excuse  himself,  he  must  show  in  his  answer  either  that  ho 
did  the  thing  or  was  ready  to  do  it:  PaUerton  v.  Jones,  13  Ark.  69;  56  Am. 
Dec.  296. 

EviDKNCB,  Parol  —  Admissibility  of,  to  Explain  Mkanino  of  Words  in 
Written  Instrument.  — Marks  and  technical  terms  pertaining  to  a  partic- 
alar  business,  used  in  a  written  instrument,  may  be  explained  by  parol  evi> 
dence:  Collender  v.  Dimmore,  55  N.  Y.  200;  14  Am.  Rep.  224;  Danar,  Fiedler, 
12  N.  Y.  40;  62  Am.  Dec.  130,  and  note;  Hatch  v.  Douglas,  48  Conn.  116;  40 
Am.  Rep.  154;  Oanaon  v.  Madi'jan,  15  Wis.  144;  82  Am.  Dec.  669,  and  note. 
If  a  word  ia  nsed  in  an  instrument  which  haa  no  definite  and  speeifio  general 
meaning,  its  local  meaning  may  ke  proTod:  Gakna  /m.  Ook  T.  Kup/tr,  2t  111. 
332;  81  Am.  Doo.  284,  and  not*. 


TOWNSBND    v.    TUPTB, 

[96  CaUFOKNIA,  267.] 
TXITDOB  AND  PtmOHASSR  —  COMPLAINT  IN   ACTION  TO  RsOOTBK  PuKOHASB- 

XONBT  Paid  Inscfficient  whkn.  —  A  complaint  in  an  action  to  reoorer 
money  paid  upon  a  contract  for  the  purchase  of  land  which  alleges  that 
by  the  terms  of  the  contract  the  amount  sued  for  was  to  be  paid  down 
and  the  remainder  of  the  price  in  two  equal  installments,  and  that  the 
▼endor  was,  upon  the  payment  of  the  last  installment,  to  execute  and 
deliver  a  deed  of  the  land,  that  time  was,  by  express  terms,  made  the 
Msence  of  the  contract,  and  that  at  the  maturity  of  the  contract  the 
vendors  failed  and  refused  to  convey,  but  which  does  not  allege  payment 
of  the  deferred  iastallments,  nor  any  tender  or  offer  to  pay  either  of 
them,  nor  any  demand  for  a  deed,  nor  any  inability  to  convoy,  nor  any 
rescission  of  the  contract,  does  not  state  a  canse  of  action. 

TBMDIR  or  PURCHASt-MONBT  DCB  AND  DSMAND  FOK  DXBD  ESSBNTIAL  TO  Rk- 

OOVBRT  OF  PuBCHASE-MONBT  Paid.  — The  mere  neglect  of  both  parties 
to  a  contract  for  the  purchase  of  land,  by  which  it  is  agreed  that  a  por- 
tion of  the  purchase- money  should  be  paid  down  and  the  remainder  in 
two  equal  annual  installments,  upon  the  payment  of  the  last  of  which  the 
vendor  was  to  convey  the  land,  to  perform  the  contract  on  the  day  fixed 
for  its  performance,  cannot,  without  anything  more,  operate  as  a  rescis- 
sion of  tlie  contract;  and  when  the  complaint  in  an  action  to  recover  the 
amount  paid  down  on  the  contract  shows  a  6rst  breach  of  the  contract 
by  the  purchaser,  by  his  failure  to  pay  the  first  deferred  payment,  a  full 
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year  before  the  vendors  were  required  to  conrey,  a  tender  by  the  pur- 
ehaaer  of  the  remainder  of  the  parchase-money  dae  and  a  demand  for  • 
deed  are  essential  to  a  recovery  in  such  action,  and  it  ie  not  enough  to 
allege  a  ref  ueal  of  the  rendore  to  execute  and  tender  a  deed  at  the  time 
fixed  for  the  conveyance. 

The  opinion  states  the  case. 

Jones  and  Carlton,  and  R,  L.  Horton^  for  the  appellant. 

Albert  M.  Stephens,  for  the  respondents. 

Haynes,  C.  Defendants  demurred  to  the  complaint,  the 
demurrer  was  sustained,  and  the  plaintiflF  having  declined  to 
amend,  judgment  passed  for  defendants,  from  which  judgment 
the  plaintiff  appeals. 

The  facts  alleged  in  the  complaint  are,  that  on  March  6, 

1888,  the  defendants  entered  into  a  contract  with  one  Parko- 
vitch,  whereby  they  agreed  to  sell,  and  said  Parkovitch  agreed 
to  buy,  a  certain  parcel  of  land  for  the  sura  of  two  thousand 
four  hundred  dollars,  of  which  sum  one  third  was  paid  down, 
and  the  remaining  two  thirds  was  agreed  to  be  paid  in  two 
equal  annual  payments,  the  last  of  which  fell  due  March  6, 
1890,  "at  which  time,"  the  complaint  alleges,  "by  the  terms 
of  said  agreement,  defendants  were  to  execute  and  deliver  to 
eaid  Parkovitch  or  his  assigns  a  good  and  sufficient  deed  of 
grant,  bargain,  and  sale,  conveying  to  him  or  his  assigns  the 
title  to  said  land." 

The  complaint  further  alleges  that  time  was  made  the  es- 
sence of  the  contract  by  express  terms;   that  on  March  28, 

1889,  Parkovitch  assigned  said  contract,  and  all  sums  of 
money  paid  thereon,  to  the  plaintiflF,  of  all  which  defendants 
had  notice;  that  at  the  maturity  of  the  contract  defendants 
failed  and  refused,  and  ever  since  have  failed  and  refused,  to 
convey;  that  neither  plaintiflT  nor  Parkovitch  have  ever  been 
in  possession  (the  landg  being  vacant  and  unoccupied);  and 
that  defendants  have  not  paid  to  plaintiflT  any  part  of  the  eight 
hundred  dollars  so  received  by  them. 

The  complaint  contains  no  allegation  of  the  payment,  nor 
of  any  tender  or  oflfer  to  pay  either  of  the  deferred  payments, 
nor  of  any  demand  for  a  deed  of  conveyance,  nor  of  any  in- 
ability to  convey,  nor  of  any  rescission,  mutual  or  otherwise, 
of  the  contract,  unless  the  failure  of  the  defendants  to  make 
and  tender  a  deed  to  the  plaintiff  on  the  sixth  day  of  March. 
1890  (that  being  the  day  specified  in  the  contract  for  the  pay- 
ment of  the  last  installment  of  the  purchase-money  and  for 
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the  conveyance  of  the  land),  should  be  held  to  operate  as  a 
rescission  or  termination  of  the  contract;  and  this  is  the  sole 
ground  upon  which  appellant  seeks  to  reverse  the  judgment. 

The  appellant  contends  that  by  the  failure  of  defendants  to 
tender  a  deed  on  that  day  the  contract  ceased  to  exist,  and 
that  thereupon  he  became  entitled  to  recover  back  the  money 
paid;  and  cites  Cleary  v.  Folger,  84  Cal.  316;  18  Am.  St.  Rep. 
187;  Drew  v.  Pedlar,"^!  Cal.  443;  22  Am.  St.  Rep.  257;  and 
White  V.  Buell,  90  Cal.  177. 

The  last  two  cases  cited  are  clearly  distinguishable  from  th© 
case  under  consideration.  In  Drew  v.  Pedlar^  87  Cal.  443,  22 
Am.  St.  Rep.  257,  tlie  plaintiff  paid  one  thousand  dollars  upon 
the  execution  of  the  agreement,  but  failed  to  pay  the  seven 
thousand  five  hundred  dollars  when  the  same  became  due, 
and  never  offered  to  pay  the  same  until  about  ten  months 
after  maturity,  when  he  tendered  full  payment,  and  demanded 
a  deed  for  the  land.  The  defendants  then  refused  to  accept 
payment  or  to  execute  a  deed,  and  also  refused  to  refund  the 
one  thousand  dollars  paid,  and  elected  to  rescind  the  agree- 
ment. Thereupon  the  plaintiff  brought  suit  to  recover  the  one 
thousand  dollars,  and  alleged  in  his  complaint  the  facts  above 
stated,  as  well  as  a  portion  of  the  contract  which  provided  that 
upon  his  failure  to  make  the  deferred  payment  the  defendant 
should  be  released  from  all  obligation  to  convey,  and  all  money 
paid  thereon  should  be  as  liquidated  damages  for  plaintiff's 
non-fulfillment  of  the  contract.  Under  these  circumstances, 
this  court  held  that  the  plaintiff  was  entitled  to  recover  the 
one  thousand  dollars  paid  by  him,  less  such  actual  damages 
as  the  defendants  might  have  sustained  by  plaintiff's  breach 
of  the  contract,  if  such  damages  had  been  pleaded,  following 
in  this  respect  Cleary  v.  Folger,  84  Cal.  316;  18  Am.  St.  Rep. 
187.  In  Drew  v.  Pedlar,  87  Cal.  443,  22  Am.  St.  Rep.  257,  it 
must  be  observed  there  was  a  tender  by  the  plaintiff,  a  de- 
mand for  a  deed,  and  an  express  rescission  of  the  contract  by 
the  defendant,  as  was  his  right  under  the  terms  of  the  con- 
tract, and  that  the  plaintiff  acquiesced  in  the  rescission  by 
bringing  his  suit.  In  the  case  at  bar,  however,  there  was 
no  tender  of  payment  or  demand  for  a  deed,  and  hence  the 
defendants  were  not  called  upon  to  elect  whether  they  would 
insist  upon  performance,  as  they  might  have  done  under  the 
authority  of  Wilcoxmn  v.  Stilt,  65  Cal.  596,  52  Am.  Rep.  310, 
Smith  v.  Mohn,  87  Cal.  489,  and  BaiU>ury  t.  Arnold,  91  Cal. 
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606;  and  that  being  true,  the  mere  neglect  of  both  parties  to 
perform  the  contract  on  the  day  fixed  for  its  performance 
could  not,  without  anything  more,  operate  as  a  rescission. 
The  complaint,  it  is  true,  alleges  that  defendants  "  failed  and 
refused  "  to  execute  to  plaintiflF  a  deed;  but  in  the  absence  of 
an  allegation  of  tender  of  the  purchase-money  and  demand 
for  a  deed,  this  allegation  must  be  read  in  the  light  of  the 
terms  of  the  contract,  which  does  not  made  the  execution  and 
delivery  of  the  deed  a  condition  precedent  to  the  payment  of 
the  last  installment  of  the  purchase-money,  but  does  fix  the 
time  for  the  execution  of  the  deed  at  th«  time  fixed  for  such 
final  payment. 

Under  the  well-settled  authorities,  the  plaintiff,  under  the 
terms  of  this  contract,  must  have  tendered  performance  and 
alleged  such  tender,  to  enable  him  to  maintain  his  action, 
unless  he  could  excuse  his  failure  to  make  the  tender  by  alle- 
ging his  ability  and  readiness  to  pay,  and  that  the  tender  was 
not  made  because  of  defendants'  refusal  to  perform  on  their 
part.  Besides,  in  the  absence  of  an  allegation  that  the  first 
deferred  payment  had  been  made,  the  plaintifi'  having  speci- 
fied, and  seeking  to  recover,  only  the  payment  made  at  the 
date  of  the  contract,  the  complaint  shows  a  breach  of  the  con- 
tract on  his  part  a  full  year  before  defendants  were  required 
to  convey. 

In  White  v.  Budl,  90  Cal.  177,  cited  by  counsel,  the  pur- 
chaser had  the  right,  under  the  contract,  to  terminate  it  by 
forfeiting  the  first  payment  of  one  thousand  dollars,  his  failure 
to  pay  either  the  first  or  second  deferred  payments  operating, 
by  the  express  terms  of  the  contract,  as  a  termination  of  it, 
the  penalty  therefor  being  the  forfeiture  of  the  payment  made 
at  the  date  of  the  contract  only,  and  not  of  the  subsequent 
payment,  which  he  was  permitted  to  recover  back. 

Cleary  v.  Folger,  84  Cal.  316,  18  Am.  St.  Rep.  187,  also  cited 
by  counsel  for  appellant,  has  been  overruled  upon  the  point  to 
which  it  is  cited  in  Newton  v.  Hull,  90  Cal.  487. 

The  complaint  contains  four  counts  or  causes  of  action,  each 
upon  a  separate  contract,  but  as  all  are  stated  in  the  same 
terms  and  allege  the  same  facts,  it  is  not  necessary  to  notice 
them  further. 

For  the  reasons  above  given,  we  advise  that  the  judgment 
be  affirmed. 

Vamclibp,  C,  and  Belchkb,  C,  concurred. 
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For  tbe  reasons  giyen  in  the  foregoing  opinion,  the  judg- 
ment is  affirmed.  

YbMSOB  AMD  POBCHASBR  —  RiOOTUtT  07  PUBOHASK-ICOHVX. — An  action 
for  money  had  and  receivad  ia  tha  proper  remedy  to  recover  the  consideration 
paid  for  a  conveyance  of  land,  if  the  circumstances  are  such  that  the  plaintiff 
has  the  right  to  rescind  the  sale,  and  has  done  everything  on  his  part  neces- 
sary to  such  rescission:  McKiniion  v.  Vollmar,  75  Wia.  82;  17  Am.  St.  Rep. 
178,  and  note.  A  purchaser  of  land  cannot  maintain  an  action  upon  a  con- 
tract of  sale  which  he  haa  no  right  to  rescind,  without  full  performance  on  his 
part  prior  to  the  vendor's  default;  and  without  alleging  and  proving  such 
performance,  he  cannot  maintain  an  action  to  recover  purchase-money  paid 
in  part  performance  of  his  contract  while  it  is  still  uncompleted:  Eaaton  v. 
Montgomery,  90  CaL  307;  25  Am.  St.  Rep.  123,  and  note.  C.  agreed  to  pur- 
chase certain  lands  of  B.  and  to  pay  the  purchase  price  in  installments,  for 
which  he  gave  notes  to  B.,  and  upon  the  payment  of  the  last  due  note  at 
maturity,  B.  was  to  execute  a  deed  to  C.  C.  paid  all  but  the  last  note,  and 
when  that  was  due  he  was  not  ready  to  pay  it,  but  B.  did  not  tender  a  deed 
of  the  land,  and  afterwards  sold  it  to  another  party.  It  was  held  that  B.,  not 
having  tendered  the  deed  to  C.  at  tha  proper  time,  failed  to  put  C.  in  legal 
default,  waa  equally  darelict  with  him,  and  having  sold  the  land,  C.  was 
entitled  to  recover  the  amounts  he  had  paid  under  the  coutract:  Boston  v. 
Clifford,  68  IlL  67;  18  Am.  Rep.  547.  Where  the  payment  of  the  purchase, 
money  and  a  tender  of  the  deed  are  to  occur  at  the  same  time,  they  are  to  be 
considered  aa  concurrent  acts  whieh  disable  either  party  from  putting  an  end 
to  the  contract  without  performance  or  a  valid  offer  to  perform  on  hia  part: 
Frink  t.  Thma$,  20  Or.  265.     Sea  alao  Rhortr  t.  Bila,  83  CaL  61. 


Beown  v.  0*Nbal. 

[95  CALIFORinA,  262.] 

Statutb  ov  Fbattds — Ohanob  or  PosssssioM  Nkcbshart  cm  Salb  OB  Pbr- 
SONAL  Propbrtt  Owned  bt  Co-tbnants  whkn.  —  When  one  of  the 
eo-tenanta  of  personal  property,  who  ia  in  the  exclusive  possession 
thereof,  sells  his  interest  in  it  to  a  third  person,  there  must  be  an  im- 
mediate delivery,  followed  by  an  actual  and  oontiuned  change  of  posses* 
siou,  as  required  by  section  3440  of  the  Civil  Code  of  California,  or  the 
sale  will  be  void  as  to  the  seller's  creditors. 

TBANsrER  or  Personal  Propkrtt  wrrHocrr  Chakok  of  Posabshiob  Void 
AS  to  Crbditorh  Who  are  Such  while  Sbllbr  Remains  in  Possbssion. 
—  A  transfer  of  personal  property  which  is  not  accompanied  by  an  im- 
mediate delivery,  and  followed  by  an  actual  and  continued  change  of 
possession,  is  frauduleut  and  void  as  against  those  who  are  the  creditors 
of  the  seller  during  any  of  the  time  that  he  remains  in  possession,  and 
such  creditors  may  cau!ie  the  property  to  be  seiied  as  if  no  snoh  transfer 
had  bean  attempted  by  the  debtor. 

J.  M.  WUcoxson,  and  Wilcozson  and  Boiddin,  for  the  appel- 
lant. 

Graves  and  Graves,  for  the  respondent. 
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Belcher,  C.  This  is  an  action  to  recover  possession  of  a 
horse,  alleged  to  have  been  wrongfully  taken  by  the  defendant 
from  the  plaintiflF,  or  in  case  delivery  cannot  be  had,  for  the 
value  of  plaintiff's  one-half  interest  in  the  animal,  and  dam- 
ages  for  its  detention. 

The  facts  of  the  case,  as  found  by  the  court  below,  are  sub. 
stantially  as  follows:  — 

On  February  5,  1890,  R.  S.  Brown  and  W.  H.  Taylor  were 
the  joint  owners  of  a  stallion,  each  owning  a  half-interest. 
Taylor  was  an  invalid,  and  Brown,  by  agreement  between 
them,  had  possession  of  the  animal,  and  was  to  manage  him 
during  the  breeding  season  of  that  year,  lasting  from  February 
Ist  to  July  15th,  and  after  paying  all  expenses,  divide  equally 
the  proceeds  arising  from  his  services. 

On  the  day  named,  Brown  sold,  and  by  bill  of  sale  con- 
veyed, all  his  interest  in  the  stallion  to  W.  J.  Brown,  the 
plaintiff,  for  the  sum  of  $650,  which  sum  was  paid  by  plain- 
tiff at  the  time.  Taylor  was  spoken  to  about  the  sale  at  the 
time  it  was  made,  and  refused  to  give  his  consent  thereto 
unless  the  seller  should  retain  possession  of  the  stallion. 
Plaintiff  consented  to  this  arrangement,  and  the  horse  re- 
mained in  possession  of  R.  S.  Brown  until  about  February  1, 
1891,  when  Taylor,  plaintiff,  and  R.  S.  Brown  entered  into  a 
new  agreement,  whereby  the  latter  was  to  have  the  possession, 
control,  and  management  of  the  stallion  during  the  breeding 
season  of  that  year,  and  pay  all  expenses  of  his  keeping,  care» 
and  management,  and  receive  one  third  of  the  proceeds  derived 
from  his  services,  and  the  other  two  thirds  of  the  proceeds  were 
to  be  equally  divided  between  Taylor  and  the  plaintiff. 

On  March  15,  1891,  R.  8.  Brown  and  P.  W.  Murphy  jointly 
executed  their  promissory  note  to  the  Bank  of  San  Luis  Obispo 
for  the  sum  of  $1,057.30,  due  one  day  after  date.  On  April  7, 
1891,  the  note  not  being  paid,  the  bank  commenced  an  action 
thereon  in  the  superior  court  of  San  Luis  Obispo  County,  and 
took  out  a  writ  of  attachment.  The  writ  was  placed  in  the 
hands  of  the  defendant,  who  was  then  the  sheriff  of  the  county, 
and  under  it  he  as  such  sheriff  levied  upon,  seized,  and  took 
into  his  possession  the  said  stallion. 

The  value  of  the  stallion  was  three  thousand  dollars,  and 
the  levy  of  the  attachment  upon  him,  as  aforesaid,  constitutes 
the  taking  alleged  in  the  complaint. 

The  plaintiff  demanded  the  return  of  the  animal  to  himself^ 
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and  his  demand  being  refused,  he  commenced  tbis  action  on 
April  10,  1891. 

Upon  these  facts  the  court  belovr  gave  judgment  for  the  de- 
fendant, and  the  plaintiff  appeals  on  the  judgment  roll. 

The  first  question  presented  for  decision  is,  Was  the  sale  void, 
as  against  the  creditors  of  the  seller,  under  the  provisions  of 
section  3440  of  the  Civil  Code  ?    The  section  is  as  follows:  — 

"Every  transfer  of  personal  property  ....  is  conclusively 
presumed,  if  made  by  a  person  having  at  the  time  the  posses- 
sion or  control  of  the  property,  and  not  accompanied  by  an 
immediate  delivery,  and  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  transferred,  to  be  fraudulent, 
and  therefore  void,  against  those  who  are  his  creditors  while 
he  remains  in  possession,"  etc. 

Appellant  contends  that  this  section  has  no  application  to 
the  case,  for  the  reason  that  "  the  property  sold  —  an  undi- 
vided interest  in  a  stallion  —  was  not  capable  of  delivery  "; 
and  as  the  other  joint  owner  objected  and  refused  to  consent  to 
a  change  of  possession  of  the  animal,  no  actual  change  was 
necessary.  "  In  other  words,"  he  says,  "  his  position  is  that 
the  possession  of  Taylor  was  the  possession  of  plaintiff,  and 
that  from  the  time  of  the  sale  the  property  was  in  Taylor's 
possession;  and  the  possession  of  one  joint  tenant  being  the 
possession  of  the  other,  that  plaintiff  at  all  times  after  the 
transfer  was  in  possession  of  the  liorse." 

If  Taylor  had  sold  his  interest  in  the  horse,  and  one  of  his 
creditors  had  afterwards  taken  it  under  attachment,  the  rule 
invoked  would  have  been  applicable,  but  it  is  not  applicable  to 
the  facts  shown  here.  The  law  on  this  subject  is  stated  in 
Freeman  on  Cotenancy,  sec.  167,  as  follows:  "  If  A  and  B 
together  own  personal  property  of  which  A  is  in  actual  posses- 
sion, and  B  sell  his  moiety  to  C,  the  possession  of  A  immedi- 
ately becomes  the  possession  of  C  also.  Therefore,  being  at 
once,  by  presumption  and  construction  of  law,  put  in  posses- 
sion as  tenant  in  common  with  A,  it  is  not  necessary  that  C 
should  take  actual  possession  with  A,  to  make  his  purchase 
good  under  the  statute  of  frauds,  as  against  the  creditors  of  B. 
If  A,  the  co-tenant  in  possession,  had  sold  bis  interest,  then 
the  sale  should  have  been  followed  by  an  actual  change  of 
possession,  because  there  was  no  co-tenant  wliose  actual  pos- 
session could  have  operated  for  the  benefit  of  A's  vendee." 
And  again,  in  his  work  on  executions,  sec.  153,  the  same 
author  says:  "If  the  co-tenant  selling  is  in  the  sole  possession, 
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he  ought  to  give  possession  to  his  vendee;  but  if  the  other  co- 
tenants  are  in  possession,  the  vendor  has  no  right  to  take  it 
from  them.  He  may,  therefore,  from  necessity,  make  a  valid 
sale  without  placing  the  property  in  the  custody  of  his  ven- 
dee." And  see  Brown  v.  Oraham,  24  IlL  680,  and  Newell  v. 
Desmond,  63  Cal.  242. 

The  law  being  as  above  stated,  it  is  clear  that  judgment  was 
properly  entered  against  the  appellant,  unless  his  second  con- 
tention can  be  sustained.  That  contention  is,  that  the  Bank 
of  San  Luis  Obispo  was  not  a  creditor  of  Brown  until  more 
than  a  year  after  the  sale,  and  consequently  was  not  in  a  posi- 
tion to  attack  the  sale.  And  it  is  said:  "The  statute,  we 
think,  visits  no  such  penalty  upon  a  bona  fide  purchaser  as  to 
declare  a  transfer  void  as  to  subsequent  creditors." 

The  obvious  answer  to  this  position  is,  that  the  statute,  sec- 
tion 3440  of  the  Civil  Code,  "  denounces  the  transfer  as  fraud- 
ulent and  void  as  against  the  claims  of  a  creditor  who  is  such 
creditor  during  any  of  the  time  that  the  person  who  made  the 
transfer  remains  in  possession  after  a  transfer  which  is  not 
accompanied  by  an  immediate  delivery,  and  followed  by  an 
actual  and  continued  change  of  possession.  Such  a  transfer 
being  void  as  to  the  creditor,  he  may  cause  the  property  to  be 
seized  in  the  same  manner  as  he  might  have  done  had  there 
been  no  attempted  transfer  by  the  debtor":  Watson  v.  Rod- 
gers,  53  Cal.  401.  The  law  is  so  written,  and  though  it  may 
sometimes  seem  to  work  a  hardship,  the  courts  cannot  evade  its 
force  and  effect  by  an  inquiry  into  the  consideration  paid  by 
the  purchaser  or  the  good  faith  of  the  transaction:  Woods  v. 
Bughey,  29  Cal.  467. 

It  results  that  the  judgment  should  be  affirmed,  and  we  so 
advise. 

Haynbs,  C,  and  Vanoliep,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judgment 
is  affirmed.  

Salxs  —  Kbobssitt  roB  Dslivbrt.  —  Retention  of  possession  by  the  seller 
npon  a  sale  of  chattels,  in  itself,  makes  the  transaction  fraudulent  as  to  sub- 
sequent bona  fide  creditors  and  purchasers:  Stepheruv,  Oifford,  137  Pa.  St.  219; 
21  Am.  St.  Rep.  868,  and  note;  DnvU  v.  Bigler,  62  Pa.  St.  242;  1  Am.  Rep. 
393;  Renmnger  v.  Sipatz,  128  Pa.  St.  524;  l.**  Am.  St.  Rep.  692,  and  note; 
Cochrane  ▼.  CHhert,  41  La.  Ann.  735.  To  render  a  sale  of  chattels  valid  as 
against  the  creditors  of  the  vendor  and  subsequent  purchasers  from  him,  the 
vendee  mnst  take  actnal  possession  of  them:  Claflin  v.  Rosenberg,  42  Mo.  439; 
97  Am.  Dec.  336,  and  extended  note;  McDonough  v.  PrescoU,  62  N.  H.  600. 
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Where  a  sale  of  chattels  is  not  followed  by  an  actual  and  contTnned  change 
of  possession,  the  harden  of  proof  is  upon  the  vendee  to  show  that  the  sale 
was  made  in  good  faith:  Clark  v.  Lee,  78  Mich.  221. 

A  sale  of  persoual  property  not  followed  by  delivery  was,  at  common  law, 
void,  bat  under  the  Oregon  statute  it  is  valid  as  to  creditors,  if  the  bill  of  sale 
is  recorded  within  ten  days:  Monroe  r.  Hussey,  1  Or.  188;  75  Am.  Dec.  652, 
and  note.  Althoagh  a  sale  of  goods  without  delivery  of  possession  is  void  as 
to  existing  creditors,  yet  as  to  subsequent  creditors  it  is  frandnlent  only  as 
to  those  in  £aot  intended  to  be  defrauded:  Diiman  ▼.  BaiUt,  124  Fa.  St.  226. 


Lattin  v.  Gillette. 

[96  California,  817.] 

STATora  07  LniiTATioKS  —  Two-tsars  Clause  ArPLiCABLi  to  Liabiutibs 
Arisino  ntOH  Torts.  — Section  339  of  the  California  Code  of  Civil  Pro- 
cedure, which  provides  that  an  action  npon  a  contract,  obligation,  or  lia- 
bility not  founded  upon  an  instrument  in  writing  mast  be  brought 
within  two  years  after  the  cause  of  action  shall  have  accrued,  is  appli- 
cable to  all  actions  at  law  not  specifically  mentioned  in  other  portions  of 
the  statute,  and  to  liabilities  arising  in  consequence  of  torts  committed. 

Statutb  or  Limitation  Begins  to  Run  against  Action  roR  Nkgligkncb  as 
Soon  as  Neoligbnoe  is  Completed.  —  The  statute  of  limitations  begins 
to  run  against  an  action  for  misconduct  or  negligence  from  the  date  when 
the  act  of  misconduct  or  negligence  is  completed,  and  it  is  immaterial 
whether  the  negligence  out  of  which  the  cause  of  action  arises  is  the 
breach  of  an  implied  contract  or  the  affirmative  disregard  of  some  posi- 
tive duty. 

Time  o»  Limitation  wot  Prolonqbd  by  Want  of  Knowmdob  ot  Neoli- 
GBNOB.  —  The  right  to  maintain  an  action  for  negligence  is  distinguislied 
from  the  measure  of  damages,  and  although  the  entire  damage  resulting 
from  the  negligence  may  not  have  been  known  until  the  right  to  a  re- 
covery is  barred,  yet  the  time  within  which  an  action  may  be  brought  is 
not  thereby  prolonged. 

fisARTHSR  or  Records  —  LiABTLrrr  or,  fob  Neoliobkob  — Statute  or 
Limitations. — One  who  holds  himself  out  as  an  examiner  of  titles 
is  iKiund  to  exercise  skill  and  care  in  making  sach  examination,  and  is 
liable  in  damages  for  a  failure  to  do  so,  but  an  action  against  him  for 
damages  resulting  from  his  negligence  in  examining  and  reporting  upon 
the  condition  of  the  title  to  real  estate  must  be  commenced  within  two 
years  from  the  giving  of  the  report,  or  it  is  barred  by  the  statute  of  lim- 
itations, althoagh  the  plaintiff  was  deprived  of  a  portion  of  the  laud 
through  a  suit  determined  within  two  years  before  the  oommeucemenfe 
of  the  action  for  damages. 

Atatotb  or  Limitations  —  CBRTincATB  or  Titlb  Oitbh  wr  SBAROHBm  or 
Rbooros  not  wn-HiH  Four-tears  Clause  or.  —Section  33}  of  the  Cali> 
fomia  Code  of  Civil  Procedure,  prescribing  a  four-years  limitation,  refers 
to  contracts,  obligations,  or  liabilities  arising  from  instruments  of  writ- 
ing executed  by  the  parties  who  are  sought  to  be  charged,  in  favor  ol 
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thoM  who  seek  to  enforce  the  contracts,  obligations,  or  liabilities,  but 
does  not  apply  to  a  certificate  of  title  given  by  a  searcher  of  records, 
where  damage*  are  claiofied  for  his  negligence  in  giving  an  incorrect  cer^ 
tifioat*. 

J.  D.  Bethune  and  A.  W.  Hution^  for  the  appellant 

Chapman  and  Hendrick,  for  the  respondents. 

Harrison,  J.  In  June,  1886,  the  plaintiflF  employed  the  de- 
fendants, who  were  engaged  at  Los  Angeles  in  the  business  of 
searching  public  records  and  examining  titles  to  real  estate, 
to  examine  the  title  of  one  Birnbaum  to  a  tract  of  land  in  Los 
Angeles  County,  for  which  he  had  made  a  contract  of  pur- 
chase, and  ascertain  if  his  title  was  good,  and  paid  them  one 
thousand  dollars  for  their  services.  The  defendants,  under 
said  employment  therein,  made  a  report  to  the  plaintiff,  and 
gave  him  a  certificate  in  writing,  on  the  twelfth  day  of  June^ 
1886,  that  the  title  to  the  land  was  vested  in  Birnbaum,  free 
of  all  encumbrances.  Thereupon  the  plaintiff  purchased  and 
paid  for  the  land.  Afterwards,  and  within  two  years  prior  to 
the  commencement  of  this  action,  a  suit  was  brought  in  the 
superior  court  of  Los  Angeles  County  in  reference  to  the  title 
to  said  land,  which  the  plaintiff  was  subjected  to  the  cost  and 
expense  of  defending,  and  in  which  a  judgment  was  rendered, 
to  the  effect  that  at  the  date  of  said  certificate  an  undivided 
one  half  of  said  land  was  vested  in  the  heirs  of  one  Smith, 
and  the  plaintiff  herein  was  thereupon  deprived  of  the  said 
half  of  the  land.  In  May,  1890,  he  commenced  this  action 
against  the  defendants  for  damages  resulting  from  their  negli- 
gence in  the  examination  and  report  upon  the  condition  of  the 
title.  Defendants  demurred  to  the  complaint,  upon  the  ground, 
among  others,  that  the  suit  was  not  brought  until  more  than 
two  years  after  the  cause  of  action  had  accrued,  and  was  there- 
fore barred  by  the  statute  of  limitations.  The  court  sustained 
the  demurrer  to  the  complaint,  and  judgment  was  rendered 
against  the  plaintiff,  from  which  he  has  appealed. 

Section  339  of  the  Code  of  Civil  Procedure  provides  that  an 
action  upon  a  "contract,  obligation,  or  liability,"  not  founded 
upon  an  instrument  in  writing,  must  be  brought  within  two 
years  after  the  cause  of  action  shall  have  accrued.  This  pro- 
vision was  declared  in  Filler  v.  Southern  Pae.  R.  R.  Co.,  52  Cal. 
44,  to  be  "  applicable  to  all  actions  at  law  not  specifically 
mentioned  in  other  portions  of  the  statute."  The  word  "  lia- 
bility "  is  the  most  comprehensive  of  the  several  terms  used 
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in  this  section,  and  includes  both  of  the  others,  inasmuch  as 
it  is  the  condition  in  which  an  individual  ii  placed  after  a 
breach  of  his  contract,  or  a  violation  of  any  obligation  resting 
upon  him.  It  is  defined  by  Bouvier  to  be  "  responsibility;  the 
state  of  one  who  is  bound  in  law  and  justice  to  do  something 
which  may  be  enforced  by  action.  This  liability  may  arise 
from  contracts,  either  express  or  implied,  or  in  consequence  o 
torts  committed  ";  and  this  definition  was  approved  in  Woo 
▼.  Currey,  57  Cal.  209. 

The  statute  of  limitations  begins  to  run  against  a  cause  oi 
action  as  soon  as  the  right  of  action  has  accrued.  Upon  the 
breach  of  any  special  contract,  the  statute  begins  to  run  at 
the  date  of  the  breach,  and  a  right  of  action  growing  out  of 
the  negligence  of  another  accrues  whenever  the  act  of  negligence 
is  complete.  "  When  misconduct  or  negligence  constitutes  a 
cause  of  action,  the  statute  of  limitations  begins  to  run  from 
the  time  when  the  defendant  had  been  guilty  of  such  miscon- 
duct or  negligence  ":  Wood  v.  Currey,  57  Cal.  209.  Whether  the 
negligence  out  of  which  the  cause  of  action  arises  is  the  breach 
of  an  implied  contract,  or  the  aflfirmative  disregard  of  some 
positive  duty,  is  immaterial.  In  either  case,  the  liability  arises 
immediately  upon  such  breach  of  contractor  disregard  of  duty, 
and  an  action  to  recover  the  damages,  which  are  the  measure 
of  such  liability,  may  be  immediately  maintained.  The  right 
to  maintain  the  action  is  distinguished  from  the  measure  of 
damages,  and  although  the  entire  damage  resulting  from  sucli 
negligence  may  not  have  been  sustained,  or  the  fact  that  the 
negligence  occurred  may  not  have  been  known  until  the  right 
to  a  recovery  is  barred,  yet  the  time  within  which  an  action 
may  be  brought  is  not  thereby  prolonged. 

In  the  present  case,  the  obligation  assumed  by  the  defend- 
ants arose  out  of  their  agreement  that  they  would  examine  the 
title  of  the  property,  and  ascertain  if  the  same  was  good  in 
Birnbaum,  and  report  the  same  to  the  plaintiff.  Having  held 
themselves  out  as  examiners  of  titles,  they  were  bound  to  ex- 
ercise skill  and  care  in  making  such  examination,  and  became 
liable  in  damages  for  a  failure  to  exercise  such  skill  and  care; 
and  the  breach  of  their  agreement,  for  which  they  became  liable, 
is  alleged  in  the  complaint  to  have  been  that  they  "  negligently 
and  unskillfuUy  conducted  such  examination,  and  did  not 
truthfully  report  the  condition  of  the  title  to  the  plaintiff,"  but 
reported,  on  the  12th  of  June,  1886,  that  the  title  was  vested  in 
Birnbaum,  free  of  all  encumbrances;  whereas,  in  fact,  at  the 
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date  of  said  certificate  he  was  the  owner  of  only  an  undivided 
one  half  thereof,  and  the  same  "  appeared  of  record  on  the 
public  records  of  said  county."  The  giving  of  this  certificate 
was  the  breach  of  their  agreement,  and  constituted  the  negli- 
gence for  which  they  became  liable.  No  further  or  subsequent 
act  was  done  or  contemplated  to  be  done  by  them  under  their 
employment.  Their  liability  for  this  negligence,  if  any  existed, 
arose  immediately,  and  an  action  therefor  could  have  been 
immediately  commenced  against  them,  and  unless  commenced 
within  two  years  thereafter,  was  barred  by  the  statute  of  limi- 
tations. 

The  running  of  the  statute  was  not  suspended  by  the  fact 
that  the  plaintiff  did  not  ascertain  the  error  in  the  certificate, 
or  by  the  fact  that  the  existence  of  the  error  was  not  deter- 
mined by  the  superior  court  until  more  than  two  years  had 
expired.  The  judgment  of  the  court  did  not  constitute  the 
negligence  of  the  defendants,  but  was  only  evidence  that  they 
had  been  guilty  of  negligence;  and  the  eviction  of  the  plaintiff 
under  such  judgment  was  not  the  cause  of  action  against  the 
defendants,  but  was  merely  an  element  in  determining  the 
amount  of  damages  that  he  had  sustained  by  reason  of  their 
negligence.  "  Where  an  attorney  is  sued  for  malpractice,  the 
cause  of  action  arises  from  the  time  when  such  malpractice 
occurred,  and  that  without  any  reference  to  the  circumstance 
whether  the  client  then  knew  the  fact  or  not  ":  Wood  on  Li  mi 
tations,  sec.  122.  In  cases  of  damages  resulting  from  malfea- 
sance or  misfeasance,  "  the  cause  of  action  arises  immediately 
on  the  happening  of  the  default,  and  is  not  postponed  to  the 
damage  thereby  occasioned  ":  Angell  on  Limitations,  sec.  136. 
*'  In  actions  for  official  or  professional  negligence,  the  cause  of 
action  is  founded  on  the  breach  of  duty  which  actually  injured 
the  plaintiff,  and  not  on  consequential  damage.  Thus  in  an  ac- 
tion against  an  attorney  for  neglect  of  professional  duty,  it  has 
been  held  that  the  statute  of  limitations  begins  to  run  from  the 
time  when  the  breach  of  duty  was  committed,  and  not  from  the 
time  when  the  consequential  damage  accrued  ":  2  Greenl.  Ev.^ 
Bcu.  433.  In  Troup  v.  Smith,  20  Johns.  33,  a  surveyor  had  been 
employed  to  survey  a  tract  of  land  into  lots  suitable  for  sale» 
but  did  his  work  so  unskillfuUy  as  to  cause  damage  to  the 
plaintiff,  for  which  he  brought  suit,  and  to  a  plea  of  the  stat- 
ute of  limitations  replied  that  the  error  was  not  discovered  by 
him  for  some  years  after  the  survey  had  been  completed,  but 
it  was  held  by  the  court  that  this  fact  did  not  impair  the  effect 
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of  the  plea;  that  the  cause  of  action  accrued  at  the  completion 
of  the  survey,  and  not  at  the  time  of  the  discovery  of  its  char- 
acter, and  was  barred  by  the  lapse  of  six  years. 

In  Argall  V.  Bryant,  1  Sand.  98,  an  action  was  brought 
against  the  publisliers  of  the  Evening  Post  for  the  erroneous 
publication  therein  of  a  legal  notice,  whereby  the  plaintiff  sus- 
tained damage.  The  publication  was  made  in  1835,  but  the 
error  was  not  discovered  until  1842,  and  the  damage  resulting 
therefrom  in  a  judgment  recovered  against  the  plaintiff  was 
not  sustained  until  1846,  upon  the  payment  of  which  suit  was 
immediately  brought  for  the  negligence.  It  was  held  that  the 
foundation  of  the  action  was  the  implied  promise  of  the  de- 
.fendant  to  perform  with  care  and  diligence  the  publication 
which  he  undertook,  and  that  this  implied  promise  was  broken 
in  1835,  when  the  error  was  committed,  and  that  as  an  action 
could  have  been  then  maintained,  the  statute  of  limitations 
began  to  run,  and  was  not  affected  by  the  fact  that  he  did  not 
discover  the  error  until  a  later  date,  or  that  he  subsequently 
sustained  additional  damages.  In  Wilcox  v.  Pluvimer's  Ex'rs, 
4  Pet.  172,  an  attorney  who  had  been  employed  to  collect  a 
promissory  note  was  guilty  of  such  negligence  in  bringing  the 
suit  that  the  indorser  was  discharged.  It  was  held  that  the 
ground  of  action  against  the  attorney  was  the  breach  of  his 
contract  to  act  diligently  and  skillfully,  and  arose  at  the  time 
he  committed  the  blunder  in  issuing  the  writ,  and  not  at  the 
determination  of  the  suit.  See  also  Howell  v.  Voting,  5  Barn. 
&  C.  259;  Short  v.  McCarthy,  3  Barn.  &  Aid.  626;  Kerna  v. 
Sehoonmaker,  4  Ohio,  331;  22  Am.  Dec.  757;  Northrup  v.  Hill, 
57  N.  Y.  356;  15  Am.  Rep.  501;  Moore  v.  Juvenal,  92  Pa. 
St.  484;  Crawford  v.  Gaalden,  33  Qa.  174;  Lilly  v.  Boyd,  72 
Ga.  83. 

The  written  certificate  of  title  given  to  the  plaintifiT  by  the 
defendants,  although  an  instrument  in  writing,  is  not  an  in- 
strument upon  which  their  liability  is  founded.  In  Chipman 
V.  Morrill,  20  Cal.  131,  it  was  held  that  this  provision  of  the 
section  by  its  language  "  refers  to  contracts,  obligations,  or 
liabilities  resting  in  or  growing  out  of  written  instruments,  not 
remotely  or  ultimately,  but  immediately,  —  that  is,  to  such 
contracts,  obligations,  or  liabilities  as  arise  from  instruments 
of  writing  executed  by  the  parties  who  are  sought  to  be  charged, 
in  favor  of  those  who  seek  to  enforce  the  contracts,  obligations, 
or  liabilities."  The  contract  which  is  the  basis  of  the  plain- 
tifiT'g  cause  of  action  herein  does  not  "  rest  in  "  or  "  grow  out  " 
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of  this  certificate,  nor  does  the  certificate  contain  any  obliga- 
tion or  contract  that  can  be  enforced,  or  which  is  susceptible 
of  a  violation  on  the  part  of  the  defendants,  or  under  which 
any  liability  can  accrue  against  them.  The  obligation  as- 
sumed by  them  was  that  created  at  the  time  of  their  accept- 
ance of  the  employment  by  the  plaintiff,  and  antedated  the 
making  of  the  certificate.  The  certificate  is  not  the  evidence 
of  this  obligation,  but  is  merely  evidence  of  the  act  done  by 
them  in  purported  satisfaction  of  the  obligation  assumed  by 
them  in  accepting  their  employment.  Instead  of  establishing 
the  contract  made  between  them  and  the  plaintiff,  it  is  the 
evidence  relied  upon  by  him  to  establish  the  breach  of  that 
contract,  and  necessarily  presumes  that  the  contract  wast  com- 
plete before  it  was  given.  As  in  the  case  of  an  erroneous 
deed  drawn  by  an  attorney,  or  a  defective  plat  made  by  a 
surveyor,  or  a  wrong  prescription  given  by  a  physician,  it  is 
only  evidence  in  support  of  the  averment  that  the  implied  con- 
tract for  the  exercise  of  skill  and  care  was  violated,  and  is  not 
the  contract  itself.  That  was  created  by  the  oral  agreement 
of  employment,  and  was  broken  by  the  giving  of  the  faulty 
writing. 

The  judgment  is  affirmed. 

Limitations  of  Actions  fob  Neoliokitct  or  Tort.  — The  statute  of 
limitations  operates  la  favor  of  aa  attorney  in  an  action  against  him  for 
negligence  in  not  procuriag  a  judgment  to  be  entered  and  execution  issued 
from  the  time  when,  through  the  failing  circumstances  of  th«  debtor,  render- 
ing a  loss  probable  and  calling  for  diligent  action,  the  actual  neglect  in  for- 
bearing to  cause  the  judgment  to  be  entered  and  execution  issued  occurred: 
Thomas  v.  Ervin,  Cheves,  22;  34  Am.  Dec,  586.  The  statute  of  limitations 
does  not  begin  to  run  against  a  cause  of  action  for  injury  through  a  defend- 
ant's negligence  until  the  injury  is  received,  although  the  negligence  was 
committed  thirteen  years  prior:  Board  of  Commissioners  v.  Pearson,  120  lad, 
426;  16  Am.  St.  Rep.  325. 

Limitations  of  Actions  — Timb  of,  not  Prolongbd  by  Want  of  Knowi*. 
EDOK.  — The  statute  of  limitations  begins  to  run  when  the  cause  of  action 
accrues,  not  from  the  time  the  knowledge  of  the  fact  comes  to  the  plaintiff: 
Fei  V.  Fee,  10  Ohio,  469;  36  Am.  Dec.  103,  and  note;  Throvxr  v.  Cureton,  4 
Strob.  Eq.  155;  53  Am.  Dec.  660,  and  note;  Farris  v.  Coleman,  103  Mo.  352. 
But  the  statute  of  limitations  in  equity  runs  from  the  time  of  the  discovery 
of  a  mistake;  laches  cannot  be  imputed  before  that  time:  Stone  v.  Hale,  17 
Ala.  557;  52  Am.  Dec.  185,  and  note. 

Abstraotoks  of  Titlb  —  To  Whom  Liable  fob  Nboliqencb.  —  The  makw 
of  an  abstract  of  title  to  real  property,  guaranteed  by  him  to  be  correct,  is  liabl* 
in  damages  to  the  purchaser  of  such  property  who  relied  upon  the  abstract, 
if  recorded  conveyances  are  omitted  therefrom  to  his  injury,  though  the  ab- 
stract was  made  at  the  expense  and  request  of  the  owner  of  the  property: 
DicUe  V.  Abstract  Co.,  89  Tenn.  431;  24  Am.  St.  Rep.  616,  and  note. 
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pR0CBKT>Tiro8  Sdpplbmentart  to  Execution  —  SrATimt  AuTHORTziNa 
JuDOMBNT  Crbditor  TO  SiTB  NOT  UnconstitctIonal.  ^  Where  juris- 
dictioQ  is  once  acquired  over  the  judgment  debtor  in  the  original  action, 
that  action  ia  still  pending  nntil  the  judgment  is  satisfied,  and  proceed- 
ings to  compel  the  application  of  money  or  property  in  the  hands  of 
other  parties  to  the  satisfaction  of  the  judgment  are  proceedings  in  that 
action.  Section  720  of  th«  California  Code  of  Civil  Procedure,  which 
provides  that  the  judge  may,  by  order,  authorize  a  judgment  creditor  to 
institute  and  maintain  an  action  against  an  alleged  debtor  of  the  judg- 
ment debtor,  is  not  therefore  unconstitutional  on  the  ground  that  the 
debtor  has  under  it  no  notice  of  the  supplementary  proceedings  after 
judgment  afiBecting  his  rights  of  pt-operty,  tior  on  the  ground  that  his 
debtor  may  be  compelled  to  pay  the  debt  twice. 

Complaint  in  Action  aqainst  Garnishbb  in  SuppLBMiCNTAKT  Proobbd- 
iNas,  whbn  Sufficiknt.  — A  complaint  in  an  action  hj  a  judgment 
creditor  against  a  garnishee,  in  proceedings  supplementary  to  execution, 
in  which  it  is  alleged  that  the  assignor  of  the  plaintiff  recovered  a  judg- 
ment in  the  superior  court,  which  judgment  was  duly  entered,  etc.,  and 
that  the  order  authorizing  the  suit  was  duly  made,  is  luffioiant  M  against 
a  general  demurrer. 

D.  L.  Wiihington,  for  the  appellant. 

Lace  and  McDonald^  for  the  respondent. 

FooTE,  C.  The  plaintiff  became  the  assignee  of  a  judgment 
obtained  by  one  Keturah  White  against  N.  A.  Comstock  and 
Carl  Trotsche  and  W.  E.  High.  He  brought  this  action  against 
the  defendant  here,  as  garnishee  of  Comstock  and  Trotsche, 
in  proceedings  supplemental  to  execution,  under  the  provisions 
of  the  Code  of  Civil  Procedure  contained  in  sections  716  to  720, 
inclusive. 

A  demurrer  to  the  complaint  was  filed  by  the  defendant,  to 
*.he  effect  that  the  pleading  in  question  did  not  state  facta 
sufficient  to  constitute  a  cause  of  action.  The  demurrer  was 
sustained,  and  plaintiff  declining  to  amend  the  complaint, 
judgment  was  rendered  for  the  defendant,  from  which  the 
plaintiflF  prosecutes  this  appeal. 

The  first  contention  of  the  respondent  which  we  will  notice 
is  tliat  in  which  he  asserts  that  section  720  of  the  Code  of  Civil 
Procedure  is  unconstitutional.  He  bases  this  view  of  the  mat- 
ter upon  a  decision  of  the  appellate  court  in  Bryant  v.  linnk  of 
California,  8  Pac.  Rep.  644,  where  it  is  said  by  Mr.  Justice 
Myrick:  "  Inasniuci)  as  no  notice  to  the  judgment  debtor  of 
the  proceeding  authorized  by  section  720  of  the  Code  of  Civil 
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Procedure  is  provided  for,  we  are  of  opinion  that  that  section, 
which  purports  to  authorize  the  judge,  by  order,  to  permit  the 
judgment  creditor  to  institute  and  maintain  an  action  against 
the  alleged  debtor  of  the  judgment  debtor,  is  unconstitutional 
and  void.  This  not  only  for  the  protection  of  the  rights  of  the 
judgment  debtor,  but  also  for  the  protection  of  those  of  his 
alleged  debtor,  who  might  otherwise  be  compelled  to  pay 
twice." 

It  has  been  held  in  Hexter  v.  Clifford,  5  Col.  168,  in  refer, 
ence  to  a  statute  similar  to  that  of  California,  that  no  such 
notice  is  required;  and  this  seems  to  be  the  view  entertained 
in  New  York  with  reference  to  the  qualification  that  notice 
may  be  giren,  in  the  discretion  of  the  judge:  4  Wait's  Prac- 
tice, 131. 

Jurisdiction  having  been  once  acquired  over  the  judgment 
debtor  in  the  original  action,  that  action  is  still  pending  until 
the  judgment  is  satisfied.  Proceedings  to  compel  the  applica- 
tion of  money  or  property  in  the  hands  of  other  parties  to  the 
satisfaction  of  the  judgment  are  proceedings  in  that  action: 
4  Wait's  Practice,  6,  p.  128. 

So  far  as  the  judgment  debtor  is  concerned,  he  cannot  com- 
plain; he  is  a  party  to  the  judgment,  and  is  fully  aware  of  the 
legal  effect  of  it,  viz.,  that  what  his  debtors  owe  him  can  be 
applied,  by  proper  proceedings  in  the  action  which  is  still 
pending,  to  the  satisfaction  of  his  judgment  debts;  and  due 
process  of  law  has  been  had  to  make  him  aware  of  that  fact. 
If,  then,  anything  is  due  from  his  debtor,  he  is  not  injured  if  it 
is  so  applied.  If  nothing  is  due  him  from  such  debtor,  then 
the  matter  is  of  no  concern  to  him. 

The  debtor  of  the  judgment  debtor  is  not  to  be  permitted  to 
say  that  he  cannot  protect  himself  against  paying  the  debt 
twice,  first  to  the  creditor  of  the  judgment  debtor  in  this  pro- 
ceeding, and  then  to  the  judgment  debtor  who  has  no  notice 
of  the  proceeding;  the  reason  for  this  being  that  the  debtor  of 
the  judgment  debtor  is  not  without  a  remedy  to  prevent  this 
result  in  the  proceeding  itself,  in  that  all  he  is  required 
to  do  to  accomplish  that  result  is,  that  he  suggest  that  his 
creditor,  the  judgment  debtor,  be  made  a  party  to  the  proceed- 
ing; and  since  he  can  protect  himself,  it  is  idle  to  say  he  may 
be  compelled  to  pay  his  debt  twice. 

The  statute  in  question  must  be  held  to  contemplate  this, 
and  not  that  any  such  thing  could  be  accomplished  as  that 
the  debtor  of  a  judgment  debtor  might,  under  its  provisions. 
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be  made  to  pay  a  debt  twice.  We  therefore  see  no  force  in 
th«  suggestion  that  the  statute  is  unconstitutional,  in  that  the 
judgment  debtor  has  under  it  no  notice  of  the  supplementary 
proceeding  after  judgment  affecting  his  rights  of  property. 
And  the  contention  is  equally  without  force  that  such  has 
been  the  decision  binding  on  the  appellate  court  in  Bryant  v. 
Bank  of  California,  8  Pac.  Rep.  644. 

In  Collins  y.  Angell,  72  Cal.  513,  Mr.  Justice  McFarland, 
speaking  for  the  court,  virtually  declares  that  no  constitutional 
question  was  decided  in  the  case  first  mentioned.  And  it  ap- 
pears from  7  Pac.  Rep.  131,  where  the  case  on  which  the  re- 
spondent relies  was  first  determined  in  Department,  and  in  8 
Pac.  Rep.  644,  where  the  same  case  was  heard  in  Bank,  that 
at  the  most  only  three  of  the  judges  took  the  view  contended 
for  by  respondent. 

But  the  respondent  contends  further,  that  the  complaint 
does  not  show  that  the  judgment  made  the  basis  for  this  pro- 
ceeding is  valid,  and  that  it  is  not  shown  by  that  pleading 
that  a  valid  order  was  made  authorizing  the  proceeding  to  be 
commenced. 

The  allegation  in  question  relative  to  the  judgment  is: 
"That  upon  the  second  day  of  March,  1891,  Keturah  White 
recovered  a  judgment  in  this  superior  court,  ....  which 
judgment  was  duly  entered,"  etc. 

The  respondent  says  that  this  is  not  a  sufficient  statement 
to  show  that  the  judgment  "was  duly  given." 

In  MrCuteheon  v.  Weaton,  65  Cal.  39,  it  was  held  that  an 
averment  that  a  judgment  was  "recovered,  entered,  and  dock- 
eted" was  sufficient. 

As  this  docketing  is  only  to  fix  a  lien  of  the  judgment  al- 
ready entered  in  the  judgment-book  on  the  real  property  of 
the  debtor  (Code  Civ.  Proc,  sec.  671),  we  do  not  think  it  es- 
sential to  aver  such  docketing  to  show  that  the  judgment  was 
'*  duly  given,"  if  it  is  already  averred  that  it  was  "  recovered  " 
and  "  entered." 

As  to  the  insufficiency  of  the  averments  with  reference  to 
the  order  authorizing  suit,  it  seems  that  as  against  a  general 
demurrer  the  allegation  that  it  was  "duly  made"  is  sufficient, 
even  if  the  specific  facts  set  out  are  defective,  which  we  do  not 
decide:  Dare  v.  Thornbtirgh,  90  CaL  66;  25  Am.  St.  Rep.  100; 
Bull  V.  Houghton,  65  Cal.  422. 

We  therefore  conclude  that  the  demurrer  was  improperly 
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sustained,  and  that  the  judgment  appealed  from  should  b« 
reversed,  and  so  advise. 

Vanclief,  C,  and  Belcher,  C,  concurred. 

For  the  reasons  given  in  the  foregoing  opinion,  the  judgment 
appealed  from  is  reversed.     

ExEcanoN  —  Proceedings  SuppLBMBirrART  to.  —  Th«  jorisdictioii  of 
the  judge  continues  until  all  orders  coacerniag  the  property  of  an  ezecntioa 
del)tor  have  been  obeyed,  where  proceedings  in  aid  of  execution  hare  been 
regularly  instituted:  In  rt  MorrU,  39  Kan.  28;  7  Am.  St.  Rep.  512,  and  note. 
Payment  by  the  debtors  of  a  judgment  debtor,  in  obedience  to  an  order  made 
in  a  proceeding  supplementary  to  execution,  is  a  ralid  payment,  although 
no  notice  of  the  proceedings  is  given  to  the  judgment  debtor:  Oibton  r.  Hag» 
fferty,  37  N.  Y.  565;  97  Am.  Deo.  7U;  sad  aote  eiting 
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Divorce  —  Extrkbii  Cruelty  as  Ground  for  —  How  DcTSRunriD. — 
What  acts  of  a  spouse  constitute  extreme  cruelty  within  the  meaning 
of  a  statute  making  this  a  ground  for  a  divorce  cannot  be  defined  with 
precision,  l^ut  each  case  is  to  be  determined  according  to  its  own  pecu- 
liar circumstances,  by  the  court  or  jury  keeping  always  in  view  the 
intelligence,  apparent  refinement,  and  delicacy  of  sentiment  of  the  com- 
plaining party. 

Divorce  —  Grievous  Mental  Suffering,  What  is,  w  a  Question  of  Fact. 
—  Whether  or  not,  in  any  given  case,  one  of  the  spouses  has  inflicted 
upon  the  other  grievous  mental  suffering,  is  a  pure  question  of  fact, 
to  be  deduced  from  all  the  circumstances  of  such  case. 

DrvoRCB  —  Finding  respecting  Grievous  Mental  Suffering  Conclu- 
sive WHEN.  —  When  a  complaint  by  a  wife,  in  an  action  for  divorce 
on  the  ground  of  extreme  cruelty,  charges  that  the  defendant  attempted 
to  have  sexual  intercourse  with  their  domestic,  and  that  his  conduct  re- 
ceived great  publicity  on  account  of  a  complaiut  having  been  made  by 
the  domestic  before  a  magistrate  charging  the  defendant  with  assault 
with  intent  to  commit  a  rape  upon  her,  and  that  afterwards  he  threat- 
ened to  turn  the  plaintiff  out  upon  the  world  penniless  unless  she  would 
help  him  to  keep  the  domestic  from  prosecuting  him  on  the  complaint, 
and  that  such  conduct  on  the  part  of  defendant,  and  the  publicity  given 
to  it,  caused  the  pliaintiff  grievous  mental  suffering,  thereby  greatly  im- 
pairing her  health,  it  cannot  be  said,  as  a  matter  of  law,  that  such  con- 
duct dil  not  inflict  grievous  mental  suffering  upon  her,  and  a  finding  by 
the  court  that  it  did  is,  in  the  absence  of  evidence  in  the  record,  concln- 
sive  upon  appeal. 

Divorce  —  Presumption  that  Improper  Acts  of  Husband  will  Produob 
Natural  Effect  upon  Wife.  -^  Where  the  voluntary  conduct  of  a  hue- 
band  is  inconsistent  with  marital  integrity,  it  is  conclusively  presumed 
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that  he  intended  the  natural  and  ordinary  efifect  thereof  upon  his  wife, 
and  the  law  will  not  condone  his  offense  on  the  ground  that  hia  acts 
were  not  willfully  done  to  annoy  or  vex  her,  and  thtit  he  did  not  sup* 
pose  any  publicity  would  l>«  givaa  to  them,  or  that  she  would  b«  told 
about  them. 

C  W.  Pendleton  and  Thomas  J.  Carran,  for  the  appellant. 
John  G.  Rosaiter,  for  the  respondeot. 

Paterson,  J.  This  is  an  action  for  divorce  on  the  gronnd 
of  extreme  cruelty.  The  material  allegations  of  the  complaint 
are  as  follows:  — 

"Plaintiflf  further  alleges  that  on  the  evening  of  the  elev- 
enth day  of  March,  1891,  the  plaintiff  and  defendant  left  their 
home  in  South  Pasadena,  in  this  county,  for  the  purpose  of 
attending  a  lecture  in  the  city  of  Los  Angeles;  that  they  left 
their  infant  child  at  their  said  home  in  the  care  of  their  do- 
mestic, one  Annie  Peterson;  that  after  said  lecture  the  plain- 
tiff and  her  sister  went  to  the  house  of  a  friend  in  the  said  city 
of  Los  Angeles  for  the  purpose  of  spending  the  night  there; 
that  the  defendant  returned  to  their  said  home  and  found  the 
said  Annie  Peterson  in  bed  and  asleep;  that  defendant  then 
and  there  entered  the  bed  of  said  Annie  Peterson,  and  at- 
tempted to  have  sexual  intercourse  with  her;  that  he  tried  to 
persuade  her  that  it  would  not  be  wrong  for  him  and  her  to 
have  sexual  intercourse  together;  that  he  remained  in  bed  with 
the  said  Annie  Peterson  for  upwards  of  two  hours  before  re- 
tiring to  his  own  room;  that  this  conduct  on  the  part  of  de- 
fendant has  received  great  publicity  by  reason  of  a  complaint 
having  been  made  by  the  said  Annie  Peterson  before  a  magis- 
trate in  the  city  and  county  of  Los  Angeles,  charging  the  de- 
fendant with  having  at  said  time  and  place  assaulted  her  with 
intent  to  commit  a  rape  upon  her;  that  afterwards  the  saici 
defendant  came  to  plaintiff  and  threatened  to  turn  her  out 
upon  the  world  penniless  unless  she  would  help  him  to  keep 
the  said  Annie  Peterson  from  prosecuting  him  on  the  said 
complaint;  that  this  conduct  on  the  part  of  the  defendant, 
and  the  publicity  which  has  been  given  to  it,  has  caused  plain- 
tiff grievous  mental  suffering,  thereby  greatly  impairing  her 
health." 

The  defendant  demurred  to  the  complaint,  on  the  ground 
t))at  it  did  not  state  facts  sufficient  to  constitute  a  eause  of  ac- 
tion; the  demurrer  was  overruled;  defendant  offered  no  further 
dt'fense  to  the  action;  the  court,  upon  the  proofs  taken,  found 
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the  facts  alleged  in  the  complaint  to  be  true,  and  judgment 
was  entered  in  favor  of  the  plaintiff,  dissolving  the  bonds  of 
matrimony.  From  this  judgment  the  defendant  has  appealed, 
and  now  insists  that  the  demurrer  ought  to  have  been  sus- 
tained, because  the  facts  alleged  are  insufficient  to  support  a 
finding  of  extreme  cruelty. 

Our  statute  provides  that  "  extreme  cruelty  is  the  infliction 
of  grievous  bodily  injury  or  grievous  mental  suffering  upon  the 
other  by  one  party  to  the  marriage." 

Courts  and  elementary  writers  have  found  it  impossible  to 
define  with  precision  what  acts  will  constitute  extreme  cruelty, 
and  it  would  be  idle  for  us  to  review  the  decisions  cited,  be- 
cause they  are  as  variant  as  the  language  of  the  several  statutes 
upon  which  they  were  founded.  The  habits  and  dispositions 
of  different  married  persons  vary  so  much  that  it  is  impossi- 
ble to  lay  down  any  universal  rule  for  the  determination  of 
what  indignities  should  be  regarded  as  grounds  of  divorce 
under  the  statute.  The  legislature  has  necessarily  employed 
general  words,  and  left  each  case  to  be  determined  according 
to  its  own  peculiar  circumstances,  by  the  good  sense  and  judg- 
ment of  courts  and  juries.  "  Whether,  in  any  given  case,  there 
has  been  inflicted  this  '  grievous  mental  suffering '  is  a  pure 
<juestion  of  fact,  to  be  deduced  from  all  the  circumstances  of 
each  particular  case,  keeping  always  in  view  the  intelligence, 
apparent  refinement,  and  delicacy  of  sentiment  of  the  com- 
plaining party  ":  Barnes  v.  Barnetj  95  Cal.  171. 

We  cannot,  as  matter  of  law,  say  that  the  conduct  charged 
in  the  complaint  did  not  inflict  upon  the  plaintiff  grievous 
mental  suffering.  The  court  below  has  found  as  a  fact  that 
it  did,  and  it  is  the  province  of  that  court,  and  not  our  own, 
to  determine  the  facts.  The  evidence  is  not  in  the  record,  and 
the  finding  is  conclusive.  We  presume  the  court  considered 
the  character  of  the  parties,  and  was  guided  by  the  statute  and 
its  sense  of  right  and  justice,  and  not  by  any  chivalric  senti- 
ment, in  awarding  a  decree  to  the  plaintiff. 

The  attorneys  for  appellant  attempt  to  excuse  his  eonduct 
on  the  ground  that  the  acts  imputed  to  him  were  not  willfully 
or  deliberately  done  to  annoy  or  vex  the  plaintiff,  —  that  lie 
did  not  suppose  any  publicity  would  be  given  to  them,  or  that 
his  wife  would  be  told  about  them;  but  the  law  will  not  condone 
a  violation  of  the  marriage  obligation  on  any  such  ground.  His 
conduct  being  voluntary,  and  inconsistent  with  marital  integ- 
rity, it  is  conclusively  presumed  that  he  intended  the  natural 
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and  ordinary  effect  thereof  upon  his  wife.  He,  better  than 
any  one  else,  is  supposed  to  know  the  effect  a  disclosure  of  his 
acts  would  have  upon  her;  he  took  the  chances  of  being  found 
out,  and  must  suffer  the  consequences.  His  threat  to  turn  his 
wife  out  upon  the  world  penniless,  unless  she  assisted  in  saving 
bim  from  a  prosecution  for  his  offense,  did  not  indicate  any 
contrition  on  his  part,  or  that  his  consideration  for  the  feelings 
of  plaintiff  would  be  any  greater  in  the  future  than  it  had  been 
in  the  past. 

Judgment  aflfirmed.  

In  the  casb  ow  Barnes  r.  Barnes,  95  Cal.  171,  it  wm  decided  that  a  finding 
that  the  defendant,  in  an  action  for  dirorce  upon  the  ground  of  extreme  era* 
elty,  inflicted  grievous  mental  anfferiag  upon  the  plaintiff,  by  imputing  to 
him,  in  the  presence  of  others,  the  grossest  immorality  and  personal  impurity, 
is  a  sufficient  finding  of  extreme  cruelty  to  sustain  a  judgment  for  the  plain- 
tiff, and  that  it  ie  not  neceisary  to  allege  or  find  that  the  charges  complained 
of  had  an  injurioua  effect  upon  the  health  of  the  plaintiff.  The  court  in  that 
case  held  that  any  unjustifiable  conduct  upon  the  part  of  either  of  the  spouses 
which  80  grievously  wounds  the  feelings  of  the  other,  or  so  utterly  destroys 
the  peace  of  mind  of  the  other,  as  to  seriously  impair  the  health,  or  such  as 
utterly  destroys  the  legitimate  ends  and  objects  of  matrimony,  constitutes 
extreme  cruelty. 

Mabbiaob  and  Ditorob.  —  ExTRBMB  Cbueltt,  What  CoysriTUTEs: 
8ee  notes  to  Me  Viekar  t.  Mc  Vickar,  19  Am.  St.  Rep.  433;  Nye  a  Appeal,  12 
Am.  St.  Rep.  877;  extended  note  to  Morris  y.  Morris,  73  Am.  Dec.  619;  ex- 
tended  note  to  Poor  r.  Poor,  29  Am.  Dec.  674.  Vulgar  and  profane  language 
is  not  sufficient  ground  for  granting  a  wife  a  divorce,  unless  there  are  rea- 
sonable grounds  to  believe  her  life  is  endangered:  Davis  v.  Davit,  S  ;  Ky.  .32. 
Tiie  contrary  is  held  in  Melvin  v.  Melvin,  130  Pa.  St.  6.  When  a  hu3i)aud  fre* 
<^uently  called  bis  wife  opprobrious  names,  and  charged  her  with  infidelity, 
uaming  various  men  with  whom  he  charged  her  with  having  improper  inter- 
course, a  finding  of  cruel  and  inhuman  treatment  is  justified:  Waltermire  ▼. 
WaUermire,  110  N.  Y.  183.  There  is  no  statutory  authority  which  author- 
ices  a  divorce  at  the  suit  of  a  husband  for  "  such  indignities  to  his  person 
a3  to  reader  his  condition  intolerable  and  life  burdensome  ":  Power's  Appeal, 
120  Pa.  St.  320. 

Marriaob  and  Divorcb.  —  Mental  ANaursH  as  Crukltt:  See  ex- 
tended note  to  Poorr.  Poor,  29  Am.  Dec.  677.  In  the  absence  of  bodily  vio- 
lence by  a  husband,  in  order  to  entitle  a  wife  to  a  divorce,  she  must  show 
such  cruel  treatment  as  produced  a  degree  of  mental  anguish  which  threatens 
to  impair  her  health:  Eastman  v.  Eastman,  75  Tex.  473;  Waldron  v.  Wal- 
(iron,  85  Cal.  251.  Abuse  which  causes  mental  suffering,  and  produces  ill 
health,  thereby  rendering  cohabitation  physically  unsafe,  is  legal  cruelty, 
and  a  ground  for  divorce:  Jones  v.  Jones,  62  N.  U.  463. 
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[95  California,  4^.] 

Tbitst  Dm) — Ik8Tbum«nt  Conveyino  Lkgal  Titlb  ttpok  Tbpsts  De- 
OLARSD  IS.  —  An  instrument  which  conveys  to  the  grantee  the  legal 
titla  to  property  therein  described  npon  certain  trusts,  which  it  declares, 
and  which  confers  npon  him  the  power,  in  execution  thereof,  to  sell  the 
property  thus  conveyed,  and  transmit  the  legal  title  to  his  grantee,  is  a 
trust  deed. 

OOMVKTANCE  —  When  MORTGAGE  AND  WHEN  A  De«d  ow  Trust.  —In  deter- 
mining whether  a  conveyance  is  to  be  treated  as  a  mortgage  or  as  a  deed 
of  trust,  the  fact  that  it  was  made  directly  to  a  creditor  of  the  grantor, 
and  not  to  a  third  party,  is  immaterial,  since  that  question  must  depend 
npon  the  essential  character  of  the  instrument,  as  shown  by  its  terms, 
and  not  upon  whether  the  grantee  is  a  creditor  whose  debt  is  to  be  paid 
ont  of  the  proceeds  to  arise  from  the  execution  of  the  trust  which  is 
declared. 

Tbust  Deed  —  Death  oy  Grantoe  not  Revocation  of  Powsk  of  Sale  in. 
—  The  death  of  the  grantor  does  not  operate  as  a  revocation  of  a  power  of 
sale  contained  in  a  deed  of  trust,  nor  limit  the  effect  of  the  deed,  and 
therefore  the  failure  to  present  to  the  administrator  of  the  deceased  the 
claims  secured  by  it  furnishes  no  ground  for  a  court  of  equity  to  cancel 
the  deed. 

Law  op  Case,  Decision  Construing  Deed  is,  when.  —  Where,  upon  a 
former  appeal  in  a  case,  the  supreme  court,  in  construing  a  deed  of  trust, 
decided  that  a  promise  to  pay  to  the  trustee  therein  ten  thousand  dol- 
lars, besides  his  debt  and  the  reasonable  expenses  of  his  administration, 
was  without  consideration,  such  construction  becomes  the  law  of  the 
case,  and  the  question  of  its  correctness  is  not  open  to  consideration  upon 
a  second  appeal. 

Trust  Deed.  —  Compensation  for  Services  op  Trustee.  —  A  trustee  under 
a  trust  deed  is  entitled,  upon  the  close  of  his  trust,  to  a  reasonable  com- 
pensation for  his  services  in  performing  his  duties  as  trustee  nnder  the 
deed,  to  be  fixed  by  the  court,  unless  the  parties  can  agree  in  relation 
thereto,  and  also  to  be  reimbursed  for  all  expenses  incurred  by  him. 

Barclay,  Wilson,  and  Carpenter,  L.  C.  McKeeby,  and  W.  H^ 
Wilde,  for  the  appellant. 

Wright  and  Day,  for  the  respondents. 

De  Haven,  J.  The  plaintiff  is  the  administrator  of  the  es- 
tate of  Alexander  S.  More,  deceased,  and  the  prayer  of  the 
complaint  filed  in  the  action  is,  that  a  certain  trust  deed,  exe- 
cuted by  the  deceased  in  his  lifetime,  be  declared  void,  and 
that  defendant  Calkins  be  enjoined  from  selling  the  land, 
water-ditch,  and  water  rights  conveyed  by  said  deed  under  the 
power  which  is  given  therein.  The  case  was  here  before.  The 
opinion  upon  the  former  appeal  is  reported  in  85  Cal.  177,  and 
the  deed  referred  to  is  there  set  out  in  full. 
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After  the  decision  upon  the  former  appeal,  the  plaintiff  filed' 
a  supplemental  complaint,  in  which  it  is  alleged  that  the  de- 
fendant did  not,  within  the  time  limited  by  section  1493  of 
the  Code  of  Civil  Procedure,  present  the  claims  secured  by 
said  deed  to  the  plaintiflF  as  administrator  of  Alexander  S. 
MoreJ  deceased,  and  it  is  averred  that  the  same  are  barred  by 
sections  1493,  1600,  and  1502  of  the  Code  of  Civil  Procedure. 

It  was  further  alleged  in  the  supplemental  complaint  that 
after  the  commencement  of  the  action,  the  defendant  Calkins 
made  a  conveyance  to  one  Merton  B.  Hull  of  all  the  property 
described  in  the  deed  executed  by  deceased,  and  that  said 
Hull  had  notice  of  the  pending  action,  and  the  plaintiff  asked 
that  Hull  be  made  a  party  defendant,  and  for  a  judgment  to 
the  effect  that  the  deed  from  defendant  Calkins  to  said  Hull 
be  canceled,  and  Hull  compelled  to  convey  all  of  said  prop- 
erty to  the  plaintiff,  as  administrator  of  the  estate  of  the 
deceased  Alexander  S.  More,  and  that  all  of  the  claims  men- 
tioned in  the  deed  of  trust,  executed  by  deceased  to  defendant 
Calkins,  be  declared  barred,  and  that  plaintiff  be  put  in  pos- 
session of  all  of  the  property  conveyed  by  said  deed.  Hull  ap- 
peared in  the  action,  and  joined  with  the  other  defendant  in 
an  answer  to  the  supplemental  complaint. 

The  judgment  of  the  superior  court  was,  that  the  deed  exe- 
cuted by  Calkins  to  his  co-defendant,  Hull,  be  canceled,  and 
it  further  directed  that  the  property  conveyed  to  defendant 
Calkins  by  the  deed  of  trust  executed  by  deceased  be  sold,  and 
said  judgment  also  determined  the  amount  which  the  defend- 
ant Calkins,  as  trustee,  is  entitled  to  retain  out  of  the  proceeds 
of  such  sale,  in  which  amount  is  included  the  sum  of  ten  thou- 
sand dollars,  which  is  provided  for  in  the  deed  referred  to. 
The  plaintiflF  appeals  from  the  judgment. 

1.  The  instrument  which  the  plaintiff  seeks  to  have  set 
aside  is  a  trust  deed.  It  conveyed  to  defendant  Calkins  the 
legal  title  to  the  property  described,  upon  the  trusts  which  it 
declares,  and  conferred  upon  him  the  power,  in  execution 
thereof,  to  sell  the  property  thus  conveyed,  and  transmit  the; 
legal  title  to  his  grantee:  Koch  v.  Briggs,  14  Cal.  257;  73  Am> 
Dec.  651;  BaUman  v.  Burr^  57  Cal.  480;  Thomp$on  v.  McKay, 
41  Cal.  221. 

It  is  not  material  that  in  this  case  the  contreyance  was  made 
directly  to  Calkins,  who  was  a  creditor,  and  not  to  a  third 
party.  Whether  the  conveyance  is  to  be  treated  as  a  mort- 
gage or  as  a  deed  of  trust  must  depend  upon  its  essunti.il  char- 
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acter,  as  sliown  by  its  terms,  and  not  whether  the  grantee  is  a 
creditor  whoso  debt  is  to  be  paid  out  of  the  proceeds  to  arise 
from  the  execution  of  the  trust  which  is  declared.  In  Thoinp' 
son  V.  McKay,  41  Cal.  221,  the  deed  was  upon  a  trust  to  sell 
or  lease  the  premises  conveyed,  and  after  making  certain  de- 
-xiuctions,  to  apply  the  proceeds  to  the  payment  of  a  promissory 
note  executed  by  the  grantor  in  favor  of  the  grantee,  and  the 
court  said,  in  declaring  the  legal  effect  of  this  deec^l:  "That 
the  deed  from  Gowen  to  Hill  conveys  the  fee,  and  that  Hill 
had  the  power,  in  execution  of  the  trust,  to  transmit  the  legal 
title  to  a  purchaser,  is  too  plain  for  debate." 

2.  The  death  of  the  grantor  did  not  operate  as  a  revocation 
-of  the  power  of  sale  contained  in  the  deed  under  consideration, 
•or  in  any  manner  limit  the  effect  of  the  deed,  and  this  being 
so,  the  failure  to  present  to  the  administrator  of  deceased  the 
claims  secured  by  it  furnishes  no  ground  for  a  court  of  equity 
to  cancel  the  deed:  Whitmore  v.  San  Francisco  Savings  Unions 
50  Cal.  146. 

As  the  deed  made  by  plaintiff's  intestate  requires  no  judi- 
cial foreclosure,  and  the  powers  and  trusts  therein  declared 
are  in  full  force,  it  follows  that  sections  1493  and  1502  of  tlie 
€ode  of  Civil  Procedure,  prescribing  the  time  within  which 
'Claims  must  be  presented  against  the  estate  of  a  deceased  per- 
son, and  section  1500  of  the  same  code,  allowing  an  action  for 
^foreclosure  of  a  mortgage  without  presentation  of  such  claim 
only  "  when  all  recourse  against  any  other  property  of  the  es- 
tate is  expressly  waived  in  the  complaint,"  have  no  applica- 
tion to  the  case  before  us,  and  the  right  of  the  defendant  to 
•execute  the  powers  conferred  by  the  deed,  and  apply  the  pro- 
ceeds arising  therefrom  to  the  payment  of  the  debts  and  charges 
named  in  the  deed,  is  not  dependent  upon  a  compliance  with 
these  sections. 

3.  The  deed  provides  that  out  of  the  proceeds  of  the  sale  of 
the  property  thereby  conveyed,  the  defendant  Calkins  shall 
pay,  — "  1.  The  reasonable  expenses  of  the  management  of 
said  lands  and  property,  and  of  the  execution  of  these  trusts; 
2.  To  the  said  J.  W.  Calkins  the  sum  of  fifteen  thousand  dol- 
lars, with  interest  thereon  at  the  rate  of  ten  per  cent  per  an- 
num, together  with  the  additional  sum  of  ten  thousand  dollars, 
■which  the  party  of  the  first  part  hereby  agrees  to  pay  the  party 
of  the  second  part,  without  interest,"  etc.  The  court  below, 
in  its  decree,  allowed  to  the  defendant  this  last-named  sum  of 
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ten  thousand  dollars,  without  interest,  and  its  action"  in  this 
respect  is  assigned  as  error. 

The  provision  of  the  deed  just  quoted  was  under  considera- 
tion by  this  court  upon  the  former  appeal,  and  was  construed 
as  follows:  "The  fact  that  it  appears  upon  the  face  of  the  in- 
strument that  payment  for  all  loans  and  advances,  and  com- 
pensation for  all  services,  with  extraordinary  interest,  is 
provided  for,  exclusive  of  the  promise  to  pay  ten  thousand 
dollars  without  interest,  tends  to  corroborate  the  averment  that^ 
there  was  no  consideration  for  the  promise  to  pay  the  ten  thou- 
sand dollars.  But  for  the  presumption  that  there  is  a  consid- 
eration for  every  promise  in  writing,  there  would  appear  to  be 
no  consideration  for  the  promise  to  pay  the  ten  thousand  dol- 
lars without  interest." 

The  construction  thus  placed  upon  the  deed  has  become 
the  law  of  the  case,  and  the  question  of  its  correctness  is  not 
open  to  consideration  upon  this  appeal:  Table  Mountain  T.  Co. 
v.  Stranahan,  21  Cal.  548.  And  in  view  of  what  was  thus 
said  by  the  court  on  the  former  appeal,  we  think  the  court 
was  not  justified  in  allowing  to  the  defendant  Calkins  this 
sura  of  ten  thousand  dollars.  The  court  found,  in  relation  to 
the  consideration  for  this  promise  to  pay  this  sum,  as  follows: 
*'  That  the  said  trust  deed,  and  every  part  thereof,  was  and  is 
supported  by  a  good  and  valid  consideration  received  by  said 
Alexander  S.  More  in  the  execution  of  said  trusts,  and  that 
the  item  of  ten  thousand  dollars  mentioned  in  said  deed  of 
trust  was  a  part  of  the  entire  transaction,  and  was  a  boniis  or 
consideration,  in  addition  to  interest  on  the  money  provided 
to  be  advanced,  for  the  use  and  benefit  of  said  Alexander  S. 
More,  and  as  part  of  the  consideration  for  furnishing  of  the 
money  in  said  deed  of  trust  provided,  and  for  the  services  to 
be  rendered  and  the  obligations  assumed,  as  set  forth  in  said 
deed  of  trust."  In  this  the  court  does  not  find  that  the  defend- 
ant Calkins  was  to  furnish  any  other  money,  or  assume  any 
other  obligations,  or  render  any  other  services,  than  appears 
from  the  deed  itself.  But  if  it  be  true,  as  the  court  held  on 
the  former  appeal,  "that  payment  for  all  loans  and  advances, 
and  compensation  for  all  services,  with  extraordinary  interest, 
is  provided  for,  exclusive  of  the  promise  to  pay  the  ten  thou- 
sand dollars,"  it  necessarily  follows  that  unless  the  promise 
to  pay  this  ten  thousand  dollars  is  founded  upon  some  other 
consideration  than  the  express  agreement  of  defendant  Calk- 
ins to  furnish  the  money  and  assume  the  other  obligations 
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and  duties  provided  for  in  the  deed  of  trust,  the  promise  to 
pay  this  sum  must  be  held  to  be  without  consideration,  if  tlie 
law  as  declared  in  the  former  opinion  is  to  be  followed;  for  it 
was  in  view  of  the  fact  that  the  court  construed  the  deed  as 
providing  in  other  parts  for  the  payment  of  everything  which 
the  court  below  finds  that  defendant  was  to  furnish  in  the 
way  of  money,  and  for  the  rendition  of  all  his  services  a& 
trustee,  that  upon  the  former  appeal  this  court  said:  "  But  for 
the  presumption  that  there  is  a  consideration  for  every  prom- 
ise in  writing,  there  would  appear  to  be  no  consideration  for  the 
promise  to  pay  the  ten  thousand  dollars,  without  interest." 

As  already  stated,  we  are  not,  upon  this  appeal,  at  liberty 
to  review  the  former  opinion,  and  place  upon  the  deed  under 
consideration  any  other  construction  than  was  given  to  it 
there. 

The  defendant,  upon  the  close  of  his  trust,  is  entitled  to  & 
reasonable  compensation  for  his  services  in  performing  his 
duties  as  trustee  under  the  deed,  and  is  entitled  to  be  reim- 
bursed for  all  expenses  incurred  by  him.  The  compensation 
will  have  to  be  fixed  by  the  court,  unless  the  parties  can  agree 
in  relation  thereto. 

The  finding  of  the  court  as  to  the  amount  which  defendant 
Calkins  is  entitled  to  retain  out  of  the  proceeds  of  the  sale  of 
the  property  conveyed  by  the  trust  deed  is  not  questioned,  ex- 
cept as  to  the  item  of  the  ten  thousand  dollars,  already  dis- 
cussed, —  that  is,  his  right  to  retain  all  the  money  found  due 
him,  except  this  ten  thousand  dollars,  is  not  denied,  unless 
he  lost  his  right  to  retain  the  same  by  a  failure  to  present 
his  claim  therefor  to  the  executor  of  the  deceased.  Nor  is 
there  any  other  objection  made  to  the  judgment  itself.  Under 
these  circumstances,  it  is  not  necessary  that  there  should  be 
any  new  trial  of  the  action. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
the  superior  court  to  modify  its  judgment  in  accordance  with 
this  opinion,  by  striking  therefrom  the  allowance  to  defendant 
Calkins  of  the  said  sum  of  ten  thousand  dollars,  and  provid- 
ing in  place  thereof  that  he  be  allowed  a  reasonable  compensa- 
tion, upon  the  settlement  of  the  trust,  to  be  fixed  by  the  court. 


TKtxsr  D*«Ds,  What  abs  —  DiaTiNotriaHKD  ntoM  Mobtoaobs.  — A  deed 
eonreying  absolute  title  to  trustees  on  a  declared  trust  will  not  be  construe  I 
as  a  mortgage,  and  there  will  be  no  equity  of  redemption  from  a  sale  there- 
ander:  Oillespie  v.  Smith,  29  111.  473;  81  Am.  Dec.  328.     An  iustrumeut  made 
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to  secure  an  iadebtedness,  and  providing  that  a  trustee  shall  sell  the  propeety 
meatioaed  in  the  instrument,  and  from  the  proceeds  pay  the  debt,  is  a  trust 
deed,  and  not  a  mortgage:  Kocli  v.  Brii/gs,  14  Oal.  256;  73  Am.  Dec.  651,  and 
note.  A  deed  of  trust  is  a  conveyance  to  a  trustee  for  the  purpose  of  raising 
funds  to  pay  debts,  and  a  deed  of  trust  in  the  nature  of  a  mortgage  is  a  con- 
veyance  in  trust  for  the  purpose  of  securing  a  debt:  Hoffman  v.  Mackall, 
5  Ohio  St.  124;  64  Am.  Dec.  6.37.  See  Ghowning  t.  Cox,  1  Rand.  306,  10  Am. 
Dec.  530,  as  to  the  distinction  between  a  trust  deed  and  a  mortgage.  Where 
a  testator  devised  his  entire  estate  to  trustees  for  the  benetit  of  his  children, 
uamiiig  them,  or  their  heirs,  a  valid  trust  deed  was  created:  O'Eourke  v. 
Be'ird,  151  Mass.  9. 

Trust  Dbbds  —  Power  of  Salb  is,  is  not  revoked  by  the  death  of  the 
grantor:  See  note  to  Tt/Ur  v.  Herring,  19  Am.  St.  Rep.  276. 

Law  of  Cask.  —  When  a  ruling  is  made  In  a  case  by  the  appellate  court,. 
it  becomes  ths  law  of  that  case,  and  cannot  be  reviewed  at  a  subsequent  term: 
Doyle  V.  Wade,  23  Fla.  90;  1 1  Am.  St.  Kep.  334,  and  note.  A  decision  of 
the  supreme  court  on  a  former  appeal  as  to  a  certain  question  involved  be- 
comes the  law  of  the  case,  and  will  l)e  followed  on  a  second  appeal:  Johnston 
V.  Snn  Francisco  8av.  Union,  75  Cal.  134;  7  Am.  St.  Rep.  129;  see  note  to 
Oould  V.  Stemburg,  15  Am.  St.  Rep.  142. 

TauaTS  —  Allowanck  of  Compknsation  to  Tbustsbs.  —  When  a  trustee 
is  appointed  in  partition  proceedings,  and  he  sells  the  land,  and  the  proceeds 
are  paid  into  court,  the  court  may  adjudicato  the  trustee's  account,  and  make 
an  allowance  to  him  for  his  services  in  conducting  the  sale:  Wintar^t  Appeal, 
125  Pa.  St.  526;  11  Am.  St  Rep.  917.  Comiiissions  are  allowed  trustees  in 
making  sales,  both  by  law  and  the  rules  of  the  court:  Oibson'$  Case,  1  Bland, 
138;  17  Am.  Dec.  257,  and  extended  note;  see  Cook  r.  Oilmore,  133  III.  139. 
To  allow  or  refuse  commissions  to  fiduciaries  is  directed  to  the  sound  discre> 
tion  of  the  court:  Whiieliead  v,  WJiitehead,  85  Va.  870.  A  trustee  takes  no 
commissions,  where  the  deed  expressly  provides  for  the  payment  of  the 
expenses  of  the  trust,  but  is  silent  as  to  his  compensation,  where  he  takes 
the  trust  coupled  with  an  interest:  Imbodsn  r.  Hunter,  i23  Ark.  622;  79  Am. 
Dec  116,  and  not*. 
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[96  CAUrORNlA,  479.] 
DbMDBRIR  of  DsFRNDANT  OVKRRDLltD  FOR  WaHT  OF   PbKSKNTATION,    HOW 

Far  Com.sidbrrd  ov  Appbal.  —  When  a  defendant's  demurrer  to  the 
plaintiff's  complaint  is  ov«rrul«d  for  want  of  presentation,  the  plaintiff 
having  appealed  from  a  judgment  in  favor  of  the  defendant,  the  latter 
oauuot  urge  any  grounds  of  special  demurrer,  or  any  errors  committed 
•gainst  him,  for  the  purpose  of  sustaining  the  judgment  erroneously  ren- 
dered in  his  favor  after  a  trial  on  the  merits,  la  such  cose  the  supreme 
court  can  consider  only  such  errors  as  contributed  to  the  rendition  of 
the  judgment  for  the  defendant,  and  can  consider  the  demurrer  only  so 
far  as  it  challenges  the  cause  of  action  and  affects  the  question  whether 
the  complaint  u  salfioieut  to  reader  the  exclusion  of  evideuoe  under  it 
«rroueoua. 
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FLXABnro — Avekmsnt  ot  Complaint,  how  Cokstritbd. — The  character 
•nd  effect  of  an  averment  that  may  be  ancertain  in  one  of  ita  clauses  ia 
not  limited  to  a  construction  of  that  clause  merely,  bat  the  averment  la 
to  be  considered  as  a  whole,  and  in  connection  with  the  entire  complaint. 

PARTNERSHtP  IN  LaNDS  —  ALLEGATIONS  AS  TO,  IN  COMPLAINT.  — Au  allega- 
tion in  a  complaint  that  the  defendants  agreed,  upon  certain  terms,  to  be- 
oome  equal  partners  with  the  plaintiff  in  certain  lands,  shown  by  other 
allegations  of  the  complaint  to  have  been  held  by  the  plaintiff  upon  a  dry, 
naked  trust  for  third  parties,  and  to  have  beon  purchased  from  the  beac' 
ficiariea  and  transferred  to  another  person  as  trustee  for  plaintiff  and  de- 
fendants, does  not  necessarily  imply  an  agreement  for  a  conveyance  from 
him  to  them,  and  taken  in  connection  with  other  averments  of  the  com- 
plaint, that  they  were  to  share  equally  all  sums  received  for  the  prop- 
erty, and  all  profits  and  losses  accruing  on  account  thereof,  shows  that 
the  agreement  was  for  a  partnership  in  the  protits  that  might  result  from 
dealing  in  the  lands,  and  had  no  necessary  relation  to  the  ownership  of 
the  land. 

Partnership  for  Dealing  in  Lanus  mat  b«  Formed  withoitt  Writino. 

—  A  partnership  may  be  formed  for  the  purpose  of  dealing  in  lands  by 
buying  and  selling  lands  generally,  or  it  may  be  limited  to  a  speculation 
npon  a  single  venture,  being,  like  any  other  contract  of  partnership,  an 
agreement  to  share  in  the  profit  and  loss  of  certain  business  transactions, 
and  need  not  be  in  writing,  under  the  statute  of  frauds,  but  may  ba 
formed  by  oral  agreement,  and  its  existence  established  by  parol  evi- 
dence. 

Partnership  for  Dealing  in  Lands  —  Equitable  Rights  of  Partners  in. 

—  Although  an  agreement  of  partnership  for  dealing  in  lands  does  not 
create  any  interest  or  estate  in  lands,  and  a  bill  for  the  conveyance  of 
lands  cannot  be  maintained  under  it,  yet  by  the  subsequent  acts  of  the 
paurties  rights  are  acquired  in  reference  to  the  lands  purchased  in  pursu- 
ance of  the  agreement  which  a  court  of  equity  will  protect  against  any 
attempt  to  make  the  statute  of  frauds  an  instrument  of  fraud,  by  raising 
an  equity  superior  to  the  legal  title  and  controlling  that  title  in  subordi- 
nation to  this  superior  equity. 

Partnership  in  Lands,  Assets  of,  when  Treated  as  Personaltt  in 
EQDll'y.  — Lands  acquired  by  a  partnership  for  partnership  uses  are  part- 
nership assets,  and  are  treated  in  equity  as  personalty,  whether  the  part- 
nership was  formed  by  oral  or  written  agreement,  and  the  same  principle 
applies  when  the  object  of  the  partnership  is  to  deal  in  lands  which  are 
purchased  with  partnership  assets.  When  the  existence  of  such  a  part- 
nership is  proved,  the  rights  and  obligations  of  the  respective  partners 
are  to  be  determined  npon  the  same  principles  and  with  the  same  results 
as  in  other  partnerships. 

Partnership  —  Source  of  Titlb  to  Assets  not  Inquired  into  in  Set- 
tling Accounts.  —  A  oourt  of  equity,  in  settling  partnership  accounts  and 
converting  the  partnership  assets,  real  or  personal,  into  money,  and  di- 
viding them  among  the  partners,  never  inquires  into  the  source  of  the 
title  to  such  assets,  or  in  whose  name  they  are  held. 

Statute  of  Frauds  No  Defense  to  Action  for  Division  of  Proceeds 
OF  Sale  of  Lands  bt  Partnership.  —  In  an  action  for  a  division  of 
the  proceeds  of  a  sale  of  lands  made  under  an  oral  partnership  agreement 
for  dealing  in  lands,  the  statute  of  frauds  is  no  defense,  and  the  same 
principles  that  apply  to  such  an  action  are  applicable  in  an  action  to 
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■object  landa  which  have  become  a  portion  of  the  assets  of  snch  a  part- 
nership to  a  sale  and  distribution  of  the  proceeds  among  the  partners, . 
under  the  direction  of  a  court  of  equity. 

Statutk  or  Frauds  ari  not  Apflicablb  to  an  Execctbd  Aorkembnt. 

Partnership — Trust  Resoltinq  bt  Operation  of  Law  in  Lands  Ac- 
quired BT.  — If,  upon  sufficient  evidence,  a  partnership  between  parties 
for  dealing  in  lands  is  proved,  they  will  hare  an  interest  in  the  I  md. 
which  forms  a  portion  of  the  assets  of  the  partnership,  resulting  by  op- 
eration of  law  as  an  incident  to  such  partnership,  but  that  fact  will  not 
constitute  a  reason  for  excluding  parol  evidence  to  establish  the  exist- 
ence of  the  partnership. 

Sprigg  and  Barber,  for  the  appellant. 

•    TTorJfca,  Oi^$on,  and  Titva,  and  Works  and  Works,  for  the  re- 
spondents. 

Harrison,  J.  The  plaintiff  brought  this  action  against  the- 
defendants  for  an  accounting  upon  a  partnership  agreement 
between  them  for  the  purchase  and  disposition  of  certain  real 
estate  in  San  Diego.  At  the  trial  of  the  action,  the  plaintiff 
offered  himself  as  a  witness,  and  under  the  objection  of  the 
defendants  that  it  was  incompetent  and  immaterial,  gave  tes- 
timony tending  to  show  that  an  oral  agreement  had  been  made 
between  himself  and  the  defendant  Babcock,  acting  on  behalf 
of  the  defendant  the  Coronado  Beach  Company,  of  which  he 
was  president,  by  which  they  were  to  pay  off  the  encumbrances 
upon  certain  real  estate,  sell  and  dispose  of  the  sanie,  and 
share  the  pro6t8  and  loss  in  dealing  therein;  that  for  that 
purpose  he  gave  to  the  defendants  fifteen  thousand  dollar* 
with  which  to  pay  certain  claims  and  encumbrances  thereon, 
and  that  the  same  was  so  applied;  and  that  at  the  request  of 
the  defendant  Babcock,  a  conveyance  of  the  property  was  ex- 
ecuted to  one  Hubbell,  who  was  the  secretary  of  the  defend- 
ant corporation.  After  this  testimony  had  been  given,  the 
defendants  moved  to  strike  out  all  portions  thereof  "  relating. 
to  an  agreement  for  an  alleged  partnership  between  the  plain- 
tiff and  the  defendants,  or  either  of  them,  in  the  land  described 
in  the  complaint,  or  any  partnership  between  the  parties,  upon 
the  ground  that  the  same  is  incompetent  and  immaterial;  that 
a  partnership  of  the  character  alleged  in  the  complaint  must 
be  proved  by  an  instrument  in  writing,  signed  by  them,  or 
one  of  them."  The  court  granted  the  motion,  saying  that 
•*  the  contract,  as  alleged  in  the  complaint  and  supported  by 
the  evidence,  is  one  clearly  for  an  interest  in  lands,  and,  as 
luch,  is  void  under  the  statute  of  frauds."     Upon  the  submis- 
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eion  of  the  cause,  the  court,  in  its  decision,  found  that  there 
hiid  been  no  agreement  for  a  partnership  in  the  land,  and  ren- 
dered judgment  in  favor  of  the  defendants.  From  this  judg- 
ment, and  an  order  denying  his  motion  for  a  new  trial,  the 
plaintiff  has  appealed. 

We  cannot,  upon  this  appeal,  consider  the  objections  to  the 
complaint  that  were  made  by  the  demurrer  thereto,  except  the 
one  specifying  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  demurrer  was  over- 
ruled for  "  want  of  presentation,"  and  the  defendants,  having 
gone  to  trial  upon  their  answer,  obtained  a  judgment  in  their 
favor  upon  the  merits.  Upon  an  appeal  by  the  plaintiff  from 
that  judgment,  we  can  consider  only  such  errors  of  the  court 
as  are  shown  to  have  contributed  to  its  rendition,  and  not  such 
as  might  have  defeated  a  contrary  judgment.  If  a  judgment 
in  favor  of  the  defendant  is  the  result  of  errors  in  excluding 
evidence  that  should  have  been  received,  he,  as  respondent 
ujion  an  appeal,  cannot,  for  the  purpose  of  sustaining  that 
Judgment,  have  a  consideration  of  errors  against  him  which 
were  entirely  disconnected  with  the  trial,  or  the  judgment  as 
irendered.  Objections  to  a  complaint  which  should  be  pointed 
out  by  special  demurrer,  such  as  uncertainty  or  ambiguity, 
are  insufficient,  unless  so  specified,  to  defeat  a  verdict  against 
the  defendant;  nor  can  they,  if  specified  and  overruled,  be  con- 
sidered for  the  purpose  of  sustaining  a  judgment  in  his  favor 
Tthat  was  erroneously  rendered  after  a  trial  upon  the  merits. 
Zt  is  only  when  there  is  in  the  complaint  an  entire  absence  of 
averment  of  a  fact  essential  to  a  recovery,  so  that  no  evidence 
of  that  fact  could  be  received  at  the  trial,  that  a  judgment  in 
favor  of  the  plaintifiF  cannot  be  sustained;  but  if  the  objection 
he  merely  that  such  fact  is  defectively  alleged,  evidence  re- 
ceived under  such  averment,  if  sufficient,  will  sustain  the 
judgment.  While  the  complaint  in  the  present  case  is  not 
entirely  free  from  criticism,  and  might  have  been  made  more 
certain  and  precise  in  some  of  its  averments,  yet  we  think  that 
:it  contains  a  sufficient  statement  of  facts  to  justify  the  court 
:in  receiving  evidence  thereof,  and  if  sufficient  to  sustain  the 
.averments,  to  render  a  judgment  as  asked  by  the  plaintifif. 

The  character  and  effect  of  an  averment  that  may  be  un- 
certain in  one  of  its  clauses  is  not  limited  to  a  construction  of 
i;hat  clause  merely,  but  the  averment  is  to  be  considered  as  a 
whole,  and  in  connection  with  the  entire  complaint.  The 
averment  that  the  defendants  agreed  with  the  plaintiff  that  if 
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he  would  pay  certain  claims  against  the  property  "  they  would 
become  equal  partners  with  him  in  the  said  property  "  does 
not  necessarily  imply  an  agreement  for  a  conveyance  from  him 
to  them,  and  taken  in  connection  with  the  averment  imme- 
diately following,  viz.,  "and  would  share  equally  with  him, 
in  the  proportion  of  one  half  to  plaintifif  and  one  half  to  de- 
fendants, all  sums  received  for  said  property,  and  all  profits 
and  losses  accruing  on  account  thereof,"  which  is  evidently 
inserted  by  way  of  explanation,  shows  that  the  agreement  was 
for  a  partnership  in  the  profits  that  might  result  from  dealing 
in  the  land,  and  had  no  necessary  relation  to  the  ownership 
of  the  land. 

It  appears  from  the  complaint  that  at  the  time  of  this 
agreement  the  property  in  question  was  owned  by  one  Miller 
and  his  wife,  and  that  the  defendant  corporation  held  certain 
mortgages  thereon,  which  were  subordinate  to  certain  other 
liens,  and  that  the  title  to  the  property  stood  in  the  name  of 
the  plaintiff,  and  was  held  by  him  "  as  trustee  for  the  benefit 
of  said  Miller  and  wife."  It  does  not  appear  that  the  plaintifl 
had  any  beneficiary  interest  in  the  land,  and  the  averment 
that  five  thousand  dollars  of  the  money  advanced  by  him  un- 
der the  agreement  was  paid  to  the  Millers  "  for  a  release  from 
the  said  trust  in  their  favor "  confirms  the  inference  that  it 
was  merely  a  dry,  naked  trust.  The  subsequent  averment 
that  "in  pursuance  of  said  agreement,"  then  made,  the  plain- 
tiff paid  to  the  defendants  fifteen  thousand  dollars  with  which 
to  remove  certain  charges  and  encumbrances,  and  that  "all  of 
said  property  was  duly  transferred  by  plaintiff  to  0.  S.  Hub- 
bell,  Esq.,  secretary  of  said  Coronado  Beach  Company,  as 
trustee  for  the  parties  hereto,  to  facilitate  a  sale,"  and  that 
with  the  concurrence  of  the  defendants  the  plaintiff  paid  liens 
and  debts  on  account  of  said  property  amounting  to  forty-two 
thousand  dollars,  removes  all  possibility  of  construction  that 
the  agreement  was  for  a  sale  of  the  property  to  the  defendants, 
or  for  the  creation  of  an  interest  or  estate  therein,  and  shows 
that  the  parties  dealt  with  the  property  as  assets  of  their  said 
partnership. 

A  partnership  may  be  formed  for  the  purpose  of  dealing  in 
lands,  as  well  as  for  dealing  in  personal  estate,  pr  for  engaging 
in  professional,  or  commercial,  or  manufacturing  occupations. 
Like  any  other  contract  of  partnership,  it  is  an  agreement  to 
ihare  in  the  profit  and  loss  of  certain  business  transactions. 
Such  a  partnership  may  be  formed  for  the  purpose  of  buying 
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and  selling  land  generally,  or  it  may  be  limited  to  a  specula- 
tion upon  a  single  venture:  Dudley  v.  Ldttlefield,  21  Me.  422; 
Cheater  v.  Dickerson,  54  N.  Y.  1;  13  Am,  Rep.  550;  William» 
V.  Gillies,  75  N.  Y.  201. 

Whether  such  a  partnership  can  be  formed,  except  by  an 
agreement  in  writing,  has  been  the  subject  of  conflicting  de- 
cisions. There  is  a  dictum  in  Gray  v.  Palmer,  9  Cal.  639,  to 
the  effect  that  it  must  be  in  writing,  for  which  Story  on  Part- 
nership, section  83,  is  cited  as  authority;  and  in  Smith  v.  Burn- 
ham,  3  Sum.  458,  it  was  so  held  by  that  distinguished  jurist. 
The  great  weight  of  modern  authority,  however,  is  in  support 
of  the  rule  that  such  a  partnership  may  be  formed  in  the  same 
mode  as  any  other,  and  that  its  existence  may  be  established 
by  the  same  character  of  evidence.  It  was  so  stated  in  Cow- 
ard  V.  Clanton,  79  Cal.  23,  where  it  was  held  that  an  agree- 
ment for  the  purchase  of  a  tract  of  land,  and  its  subdivision 
and  sale  in  parcels,  and  for  a  division  of  the  profits  resulting 
therefrom,  in  which  one  party  was  to  furnish  the  capital  and 
take  a  conveyance  of  the  land,  and  the  other  to  furnish  the 
skill  and  labor  in  making  the  sales,  could  not  be  avoided  after 
the  transaction  had  been  completed,  merely  because  it  was  not 
in  writing.  More  than  a  hundred  years  ago  it  was  held  by 
Lord  Thurlow,  in  Elliot  v.  Brown,  reported  in  3  Swanst.  489,  1 
Vern.  217,  that  the  right  of  survivorship  in  a  joint  demise  of  a 
farm  was  destroyed  by  reason  of  the  tenants  having  farmed 
the  land  upon  joint  account, *and  thus  by  their  acts  made  it 
partnership  assets.  The  question  was  very  fully  considered 
by  Vice-Chancellor  Wigram  in  Dale  v.  Hamilton,  5  Hare, 
369,  wherein  previous  decisions  involving  similar  principles 
were  reviewed,  and  it  was  held  that  under  the  principles  of 
those  decisions  the  existence  of  such  a  partnership  could  be 
shown  by  general  evidence,  without  the  necessity  of  a  written 
agreement.  In  that  case  a  parol  agreement  had  been  entered 
into,  under  which  a  tract  of  land  was  to  be  purchased  in  the 
name  of  one  McAdam,  and  laid  out  in  lots,  and  resold,  he  fur- 
nishing the  capital  and  the  plaintiff  the  skill  and  labor  neces- 
sary therefor,  and  the  profits  resulting  from  the  venture  were 
to  be  divided  between  them.  The  purchase  was  accordingly 
effected  in  the  name  of  McAdam,  but  the  defendants,  who  had 
succeeded  to  McAdam,  with  notice  of  the  agreement,  after- 
wards refused  to  carry  it  out.  Thereupon  the  plaintiff  filed 
his  bill  for  an  accounting  and  a  sale  of  the  land  under  the 
direction  of  the  court,  with  a  division  of  the  proceeds  in  ac- 
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oordance  with  the  terras  of  the  agreement.  The  defendanta 
resisted  the  suit,  upon  the  ground  that  the  agreement  wa» 
within  the  statute  of  frauds,  and  could  be  established  only 
by  an  instrument  in  writing;  but  the  vice-chancellor  overruled 
their  objections  and  upheld  the  bill.  In  his  opinion  (p.  383) 
he  uses  the  following  illustration  in  support  of  his  conclusion, 
which  is  peculiarly  appropriate  to  the  present  case:  '*  In  order 
to  try  this  question  in  the  most  simple  manner,  I  will  suppose 
the  case  to  be  the  converse  of  what  it  is.  I  will  suppose  that 
the  land  purchased,  instead  of  rising,  had  fallen  in  value,  that 
a  loss  had  been  sustained,  and  that  Hamilton  and  McAdam 
were  the  plaintiffs,  seeking  to  compel  Dale  to  contribute  his 
proportion  of  the  loss.  If  in  this  case  the  authorities  would 
have  enabled  Hamilton  and  McAdam,  by  proving  the  part- 
nership with  Dale,  and  that  the  land  was  part  of  the  partner- 
ship stock  and  eflFects,  to  have  compelled  contribution  from 
Dale,  the  same  authorities  will,  upon  like  proof,  support  the 
present  suit  upon  the  principle — that  of  mutuality  in  reme- 
dies—  which  enables  a  vendor  to  recover  the  purchase-money 
in  this  court,  though  the  remedy  at  law  may  be  equally  ade- 
quate and  more  appropriate,"  and  cites  several  authorities  to 
the  eflFect  that  in  such  a  case  the  defendant  would  have  been 
liable  for  contribution.  The  rule  laid  down  in  Dale  v.  Hamil- 
ton, 5  Hare,  369,  has  since  been  generally  followed,  and  al- 
though there  are  some  decisions  to  the  contrary,  may  now  be 
said  to  be  the  prevailing  rule  upon  that  subject. 

Irrespective  of  any  decision,  however,  an  agreement  of  this 
character  cannot  be  said  to  contravene  the  provisions  of  the 
statute  of  frauds.  It  does  not  contemplate  any  transfer  of 
land  from  one  party  to  the  other,  or  the  creation  of  any  inter- 
est or  estate  in  lands.  In  one  sense,  the  parties  to  such  an 
agreement  may  be  said  to  have  an  interest  in  the  lands  that 
are  to  be  purchased  under  the  agreement,  —  that  sense  in 
which  the  beneficiary,  under  a  trust  for  the  sale  of  real  estate, 
and  payment  to  him  of  the  proceeds  of  the  sale,  has  an  inter- 
est in  the  land;  but  it  is  only  a  pecuniary  interest,  resulting 
from  the  sale  and  a  right  to  have  the  land  sold,  rather  than 
an  interest  in  the  land  itself.  The  statute  of  frauds  does  not 
prevent  parol  proof  for  the  purpose  of  showing  an  interest  in 
lands,  but  declares  that  an  agreement  by  which  an  estate  or 
interest  in  lands  is  to  be  created  must  be  in  writing.  No  in- 
terest or  estate  in  the  land  is  created  by  such  an  agreement, 
but  by  the  subsequent  acts  of  the  parties  under  the  agreement 
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rights  are  acquired  in  reference  to  the  land  that  may  be  pur- 
chased in  purauance  of  the  agreement  which  a  court  of  equity 
will  protect  against  any  attempt  to  make  the  statute  of  frauds 
an  instrument  of  fraud.  A  bill  for  the  conveyance  of  the 
lands  could  not  be  maintained  under  such  an  agreement,  but 
by  reason  of  the  acts  of  the  parties  thereunder  an  equity  would 
be  raised  in  their  behalf  which  would  be  superior  to  the  legal 
title  held  by  him  to  whom  the  land  was  conveyed,  and  would 
control  that  title  in  subordination  to  this  superior  equity. 

It  is  a  familiar  rule  in  equity  that  lands  acquired  by  a  part- 
nership for  partnership  uses  are  partnership  assets,  and  are 
treated  in  equity  as  personalty,  whether  the  partnership  was 
formed  by  oral  or  written  agreement.  The  samw  principle 
should  apply  when  the  object  of  the  partnership  is  to  deal  in 
lands,  and  the  assets  of  the  partnership  with  which  the  lands 
are  to  be  purchased  are  made  up  of  the  skill  and  money  which 
are  respectively  contributed  by  the  partners  as  ita  capital. 
Upon  proof  of  the  existence  of  such  a  partnership,  the  rights 
and  obligations  of  the  respective  partners  should  be  deter- 
mined upon  the  same  principles  and  with  the  same  results  as 
in  other  partnerships. 

The  settlement  of  partnership  accounts,  and  the  conversion 
into  money  of  the  assets  of  the  partnership,  whether  real  or 
personal,  and  their  division  among  the  partners,  has  always 
been  one  of  the  functions  of  a  court  of  equity,  and  that  court 
never  stops  to  inquire  into  the  source  of  the  title  of  such  assets, 
or  in  whose  name  they  are  held.  The  question  has  frequently 
arisen  in  actions  for  the  division  of  the  proceeds  after  a  sale 
under  such  an  agreement,  and  it  has  been  invariably  held 
that  the  statute  of  frauds  is  no  defense  thereto:  Bruce  v.  Hast- 
ings, 41  Vt.  380;  98  Am.  Dec.  592;  Benjamin  v.  Zell,  100  Pa. 
St.  33;  Trowbridge  v.  Wetherhee,  11  Allen,  361;  Babcock  v. 
Read,  99  N.  Y.  609;  Coward  v.  Clanton,  79  Cal.  23;  Reed  on 
Statute  of  Frauds,  sec.  727.  See  also  Byera  v.  Locke,  93  Cal. 
493;  27  Am.  St.  Rep.  212.  Under  such  an  agreement,  it  is 
invariably  held  that  an  action  for  the  division  of  the  profits 
can  be  maintained  after  they  have  been  received,  whereas  if 
the  agreement  was  invalid  at  the  outset,  it  could  not  form  the 
basis  of  8'ich  an  action.  If,  however,  the  agreement  was  ralid 
at  its  inception,  it  is  not  rendered  invalid  by  the  subsequent 
act  of  one  of  the  parties,  and  although  it  cannot  be  changed 
into  a  different  agreement,  such  as  an  agreement  for  the  con- 
veyance of  the  land,  yet  eitlier   party  has  the   right   to   its 
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enforcement  for  the  purpose  of  carrying  out  its  original  pur- 
pose,—  the  division  of  the  profits  resulting  from  the  specula- 
tion. The  same  principles  are  applicable  in  an  action  to 
subject  land  which  has  become  a  portion  of  the  assets  of  such 
a  partnership  to  a  sale  under  the  directions  of  a  court  of  equity, 
with  a  distribution  of  the  proceeds  thereof  according  to  the 
riglits  of  the  individual  partners.  This  was  the  case  presented 
and  maintainetl  in  Dale  v.  Hamilton,  5  Hare,  369.  The  same 
procedure  was  upheld  in  Richards  v.  Grinnell,  63  Iowa,  44;  50 
Am.  Rep.  727;  Bunnel  v.  Taintor,  4  Conn.  568;  Hunter  v. 
Whitehead,  42  Mo.  524;  Bissell  v.  Harrington,  18  Hun,  81; 
Holmes  v.  McOray,  51  Ind.  358;  19  Am.  Rep.  735;  Coward  v. 
Clanton,  79  Cal.  23.  After  the  agreement  for  the  purchase 
and  sale  has  been  executed  by  making  the  conveyance  in 
accordance  with  such  agreement,  it  cannot  be  objected  that 
such  conveyance  could  not  have  been  compelled  on  account 
of  the  statute  of  frauds:  Pico  v.  Cuyas,  47  Cal.  174.  The  stat- 
ute of  frauds  has  no  application  to  an  executed  agreement. 

That  the  agreement  between  the  parties  which  is  averred 
in  the  complaint,  and  the  evidence  given  in  support  thereof, 
did  not  contemplate  any  transfer  of  the  land,  or  of  any  inter- 
est therein,  to  the  defendants,  or  either  of  them,  but  had  for 
its  object  only  a  division  of  the  profits  and  loss  that  would 
remain  after  its  sale,  is  shown  by  a  consideration  of  the  aver- 
ments of  the  complaint  hereinbefore  presented,  and  also  by 
the  direction  of  Babcock  to  the  plaintiff  while  negotiating  the 
agreement,  to  "sell  it  off  as  soon  as  you  can,  pay  up  the  debts, 
and  divide  the  profits."  It  was  not  necessary  for  the  plaintiff, 
in  support  of  these  averments,  to  produce  written  evidence  of 
:^the  agreement,  but  the  agreement  could  have  been  establislitd 
by  his  oral  testimony;  and  the  court  erred  in  striking  out  the 
testimony  that  he  gave  in  support  of  the  agreement.  The  first 
question  to  be  determined  by  the  court  was,  whether  there  was 
a  partnership,  and  that  fact  could  be  shown  by  general  evi- 
dence. In  Forster  v.  Hale,  5  Ves.  309,  where  the  right  to  an 
interest  in  the  leasehold  of  a  colliery,  claimed  by  virtue  of  a 
partnership  with  one  of  the  lessees,  was  involved,  and  it  was 
objected  that  by  permitting  parol  evidence  to  establish  such 
interest,  an  interest  in  real  estate  or  a  declaration  of  trust 
would  be  gained  without  any  writing,  in  violation  of  the  stat- 
ute of  frauds.  Lord  Loughborough  said:  "That  is  not  the 
question:  it  is,  whether  there  was  a  partnership;  the  subject 
being  an  agreement  for  land,  the  question  is,  whether  t'lere 
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was  a  resulting  trust  for  that  partnership  by  operation  of  law. 
The  question  of  partnership  must  be  tried  as  a  fact,  and  as  if 
there  was  an  issue  upon  it.  If  by  facts  and  circumstances  it 
is  established  as  a  fact  that  these  persons  were  partners  in  the 
colliery,  in  which  land  was  necessary  to  carry  on  the  trade, 
the  lease  goes  as  an  incident.  The  partnership  being  estab- 
lished by  evidence  upon  which  a  partnership  may  be  found, 
the  premises  necessary  for  the  purposes  of  that  partnership 
are  by  operation  of  law  held  for  the  purposes  of  that  partner- 
ship." Under  the  same  principles,  if,  in  the  present  case,  the 
court  should  find,  upon  suflBcient  evidence,  that  a  partnership 
existed  between  the  parties,  the  fact  that  they  would  have  an 
interest  in  the  land  which  forms  a  portion  of  the  assets  of  the 
partnership  would  result  by  operation  of  law  as  an  incident  to 
€uch  partnership,  but  this  result  would  not  constitute  a  reason 
for  excluding  parol  testimony  to  establish  the  existence  of  the 
partnership. 

For  the  error  of  the  court  in  striking  out  the  evidence  of 
the  plaintiflF,  the  order  and  judgment  are  reversed,  and  the 
court  is  directed  to  grant  a  new  trial. 

Bbatty,  C.  J.  (dissenting).  I  dissent  The  complaint,  in 
my  opinion,  shows  no  cause  of  action,  and  the  evidence  offered 
and  stricken  out  by  the  court  was  of  a  parol  contract,  invalid 
itnder  the  statute  of  frauds. 


Partnkbship  to  Deal  in  Rkaltt.—  Eyidsncb  to  Establish:  See  extended 
cote  to  Page  ▼.  Thomas,  54  Am.  Rep.  792-800.  As  to  whether  Uuida  may 
become  partnership  property  without  any  writing,  see  extended  note  to  Me- 
■Cormkk'a  Appeal,  98  Am.  Dec.  197-201,  and  to  Oreene  v.  Oreene,  13  Am.  Deo. 
«46-648.     See  also  AlJare  v.  Ka/Ue,  123  111.  496;  5  Am.  St.  Rep.  640. 

Partnxrship  Rsal  ESstatk  is,  in  equity  and  for  partnership  purposes,  to  be 
treated  as  personalty:  RoveUky  v.  Brown,  92  Ala.  522;  25  Am.  St.  Rep.  83; 
Sammey  t.  Patton,  Winst.  Eq.  52;  86  Am.  Dec.  451,  and  note. 

Partnership  —  Land,  when  Rbqarded  as  Fibm  Aasan. —  As  between 

^partners,  land  treated  by  them  as  partnership  property,  especially  if  purchased 

and  paid  for  with  partnership  money,  ia  regarded  as  firm  assets:  Collner  v. 

Oreig,  137  Pa.  St.  606;  21  Am.  St.  Aap.  899,  and  note;  not*  to  Ooodtnan  v. 

<Oay,  53  Am.  Deo.  689. 
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Morgan  v.  Southern  Paoipio  Company. 

[95  California,  SIO.] 

SxoKssiTi  Damaoxs,  Awarding  of,  Ground  for  Rrversal,  whin.  —  When 
the  amount  of  damages  awarded  in  an  action  for  negligence  is  obviously 
■o  disproportionate  to  the  injury  proved  as  to  justify  the  conclusion  that 
the  verdict  is  not  the  result  of  the  cool  and  dispassionate  discretion  of 
the  jury,  the  verdict  will  be  set  aside  as  excessive.  A  verdict  of  twenty 
thousand  dollars,  in  an  action  by  a  mother  for  the  death  of  her  daughter, 
two  years  old,  alleged  to  have  beeu  caused  by  the  negligence  of  the  de- 
fendant, will  be  set  aside  as  excessive,  especially  where  the  complaint 
alleges  no  special  damage,  aud  no  evidence  whatever  is  introduced  or 
offered  upon  the  subject  of  damage. 

Dakagks  pob  Dkath  of  Rblativb  Liuitbd  to  Actual  Pbcuniart  Injurt 
SusTAiNBD.  —  In  an  action  to  recover  damages  for  the  death  of  a  relative, 
•aused  by  negligence,  the  plaintiff  does  not  represent  the  right  of  action 
which  ths  deceased  would  have  had  if  the  latter  had  survived  the  injury, 
but  can  recover  only  for  the  pecuniary  loss  suffered  by  the  plaintiff  on 
account  of  the  death  of  the  relative;  sorrow  and  mental  anguish  cause^l 
by  the  death  are  not  elements  of  damage,  and  nothing  can  be  recovered 
as  a  solatium  for  wounded  feelings;  and  loss  of  society  can  only  be  con< 
•idered  for  the  purpose  of  estimating  the  pecuniary  loss.  It  is  therefore 
error,  in  an  action  by  a  mother  to  recover  damages  for  the  death  of  her 
minor  daughter,  to  charge  the  jury  that  it  is  not  limited  l)y  the  actual 
pecuniary  injury  sustained  by  the  plaintiff  by  reason  of  the  death  of  her 
ehUd. 

Dbath  of  Minor  Child,  Damaobs  Rbcovkrablb  for.  — In  an  action  by  a 
parent  for  the  death  of  a  minor  child,  the  main  element  of  damage  is  the 
probable  value  of  the  services  of  the  deceased  until  lie  attains  his  major- 
ity, considering  the  cost  of  his  support  and  maintenance  during  the  early 
and  helpless  part  of  his  life. 

Loss  OF  Sbrvicb  of  Dbceasbo  Child  nbbi>  mot  bb  Alleged  in  Comflaint 

-  IN  AcnoN  FOR  HIS  Drath.  —  In  an  action  by  a  parent  for  the  death  of 

bis  minor  child,  the  complaint  need  not  specially  allege  the  loss  of  the 

services  of  the  deceased.     Such  loss  is  not  special  damage,  necessary  to 

be  averred,  but  is  a  natural  and  necessary  sequence  of  the  death. 

E.  L.  Craig,  Foshny  Walker,  Horace  Hatoee,  and  R.  B.  Car- 
penter, for  the  appellant. 

Charles  G.  Lamberson,  J.  W.  Ahem,  and  Lamberton  and  Tay- 
lor, for  the  respondent. 

McFarland,  J.  The  parties  to  this  action  are  the  same  as 
in  Morgan  v.  Southern  Pacific  Co.,  95  Cal.  501,  this  day  de- 
cided, in  which  plaintiff  recovered  a  judgment  for  fifteen 
thousand  dollars  for  alleged  personal  injuries  received  by 
being  thrown  from  the  steps  of  defendant's  car,  which  judg- 
ment was  by  this  court  affirmed.  When  she  fell  from  the 
steps  of  the  car  she  had  in  her  arms  her  infant  daughter,  aged 
about  two  years;  nine  days  afterwards  the  child  died  from  an 
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attack  of  pneumonia;  and  plaintiff  brought  this  present  ac- 
tion to  recover  damages  for  the  death  of  said  child,  upon  the 
theory  that  the  pneumonia  was  caused  by  said  fall.  The  jury 
gave  her  damages  in  the  amount  of  twenty  thousand  dollars, 
for  which  sum  judgment  was  rendered;  and  defendant  appeals 
from  the  judgment,  and  from  an  order  denying  a  motion  for 
a  new  trial. 

The  evidence  upon  the  issues  of  the  alleged  negligence  of 
defendant's  employees  at  the  time  of  the  accident,  and  the 
alleged  contributory  negligence  of  plaintiff,  was  substantially 
the  same  as  in  the  other  case;  and  as  to  those  issues  the  ver- 
dict cannot  be  disturbed.  There  was  some  evidence  tending 
slightly  to  show  that  the  death  of  the  child  was  caused  by  the 
accident,  but  it  is  not  necessary  to  inquire  whether  or  not  it 
was  sufficient  to  establish  that  fact,  because  the  judgment 
must  clearly  be  reversed  on  account  of  the  excessive  damages 
awarded  by  the  jury. 

There  was  no  averment  in  the  complaint  of  any  special  dam- 
age, and  no  averment  of  any  damage  at  all,  except  the  general 
statement  that  the  child  died,  "to  the  damage  of  plaintifiF  in 
the  sum  of  fifty  thousand  dollars  ";  and  there  was  no  evidence 
whatever  introduced  or  offered  upon  the  subject  of  damage. 
Ttie  jury  therefore  had  nothing  before  them  upon  which  to 
base  damages,  except  the  naked  fact  of  the  death  of  a  female 
child  two  years  old;  and  it  is  apparent  at  first  blush  that 
"  the  amount  of  the  damages  is  obviously  so  disproportionate 
to  the  injury  proved  as  to  justify  the  conclusion  that  the  ver- 
dict is  not  the  result  of  the  cool  and  dispassionate  discretion 
of  the  jury." 

The  main  element  of  damage  to  plaintiff  was  the  probable 
value  of  the  services  of  the  deceased  until  she  had  attained 
her  majority,  considering  the  cost  of  her  support  and  mainte- 
nance during  the  early  and  helpless  part  of  her  life.  We  think 
that  the  court  erred  in  charging  that  "the  jury  is  not  limited 
by  the  actual  pecuniary  injury  sustained  by  her  by  reason  of 
the  death  of  her  child."  An  action  to  recover  damages  for  the 
death  of  a  relative  was  not  known  to  the  common  law;  it  is  of 
recent  legislative  origin.  There  are  statutes  in  many  of  the 
American  states  providing  for  such  an  action,  and  it  has  been 
quite  uniformly  held  that  in  such  an  action  the  plaintiff  does 
not  represent  the  right  of  action  which  the  deceased  would 
have  had  if  the  latter  had  survived  the  injury,  but  can  recover 
only  for  the  pecuniary  loss  suffered  by  the  plaintiff  on  account 
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of  the  death  of  the  relative;  that  sorrow  and  mental  anguish 
caused  by  the  death  are  not  elements  of  damage;  and  that 
nothing  can  be  recovered  as  a  solatium  for  wounded  feelings. 
The  authorities  outside  of  this  state  are  almost  unanimous  to 
the  point  above  stated.  The  following  are  a  few  of  such  au- 
thorities: Pennsylvania  R.  R.  Co.  v.  Vandever,  36  Pa.  St.  298; 
Lehigh  Iron  Co.  y.  Rupp,  100  Pa.  St.  95;  St.  Louis  etc.  R'y  Co. 
v.  Freevian,S6  Ark.  41;  Atchison  etc.  R.  R.  Co.  v.  Brown,  26 
Kan.  443;  Pennsylvania  Co.  v.  Lilly,  73  Ind.  252;  Donaldson 
V.  Mississippi  etc.  R.  R.  Co.,  18  Iowa,  280;  87  Am.  Dec.  391; 
Southwestern  R.  R.  Co.  v.  Paulk,  24  Ga.  356;  Kansas  Pac.  R'y 
Co.  v.  Miller,  2  Col.  466;  Kesler  v.  Smith,  66  N.  C.  154;  March 
V.  Walker,  48  Tex.  372;  Oulf  etc.  R'y  Co.  v.  Levy,  59  Tex.  563; 
46  Am.  Rep.  278;  Jamesv.  Christy,  18  Mo.  162;  Hyatt  v.  Adavis, 
16  Mich.  180;  Chicago  v.  Major,  18  111.  349;  68  Am.  Dec.  553; 
Rockford  etc.  R.  R.  Co.  v.  Delaney,  82  111.  198;  25  Am.  Rep. 
308;  Blake  v.  Midland  R.  R.  Co.,  18  Q.  B.  93. 

With  respect  to  the  decisions  in  this  state,  we  do  not  think 
those  cited  by  respondent  (except  one)  are,  when  closely  ex- 
amined, inconsistent  with  the  general  authorities.  Beeson  v. 
Oreen  Mountain  G.  M.  Co.,  57  Cal.  20,  is  a  leading  case  on  the 
subject,  and  is  cited  by  all  the  cases  which  follow  it.  In  that 
case  the  action  was  brought  by  the  widow  for  the  death  of  her 
husband,  and  the  question  was,  whether  or  not  the  lower  court 
erred  in  allowing  evidence  of  the  kindly  relations  between  the 
plaintiff  and  the  deceased  during  the  lifetime  of  the  latter. 
The  court  sustained  the  ruling  of  the  court  below,  but  clearly 
upon  the  ground  that  those  relations  could  be  considered  only 
in  estimating  the  pecuniary  loss.  The  court  say:  "It  is  true 
that  in  one  sense  the  value  of  social  relations  and  of  society 
cannot  be  measured  by  any  pecuniary  standard;  ....  but 
in  another  sense,  it  might  be  not  only  possible,  but  eminently 
fitting,  that  a  loss  from  severing  social  relations,  or  from  depy- 
rivation  of  society,  might  be  measured,  or  at  least  considered, 

from  a  pecuniary  statid-point If  a  husband  and  wife 

were  living  apart  by  mutual  consent,  neither  rendering  the 
other  asHistance  or  kindly  offices,  the  jury  might  take  into 
couHideration  the  absence  of  social  relations  and  the  absence 
of  society  in  estimating  the  loss  sustained  by  either  from  the 
death  of  the  other.  So  if  the  husband  and  wife  had  lived  to- 
gether  in  concord,  each  rendering  kindly  offices  to  the  other, 
such  facts  might  be  taken  into  consideration,  not,  as  the  Imoks 
say,  for  the  purpose  of  affording  solace  in  money,  but  for  the 

AM.  8T   Ksp..  Vou  XXIX.  -  10 


146  Morgan  v.  Southern  Pacific  Co«  [Cal. 

purpose  of  estimating  pecuniary  losses.  The  loss  of  a  kind 
husband  may  be  a  considerable  pecuniary  loss  to  a  wife;  she 
loses  his  advice  and  assistance  in  many  matters  of  domestic 
economy."  A  quotation  is  made  from  a  Pennsylvania  case, 
where  the  same  rule  was  applied  to  the  loss  of  a  wife,  the 
court  saying  that  "  certainly  the  service  of  a  wife  is  pecuniarily 
more  valuable  than  that  of  a  mere  hireling."  The  Beeson 
case,  therefore,  does  not  decide  that  the  jury  may  depart  from 
a  pecuniary  stand-point  in  assessing  damages;  it  merely  holds 
that  in  estimating  the  pecuniary  losses  of  a  wife  from  the  death 
of  her  husband,  they  may  consider  whether  or  not  the  deceased 
was  a  good  husband,  able  and  willing  to  provide  well  for  his 
wife.  The  opinion  of  the  court  no  doubt  goes  somewhat  fur- 
ther in  this  direction  than  the  general  current  of  authorities, 
but  it  decides  nothing  more  than  above  stated. 

Cook  v.  Clay  Street  Hill  R.  R.  Co.,  60  Cal.  604,  also  cited  by 
respondent,  decides  nothing  more  than  the  Beeson  case. 

In  McKeever  v.  Market  Street  R.  R.  Co.,  59  Cal.  294,  the 
point  was  not  involved;  and  in  Nehrbas  v.  Central  Pac.  R.  R. 
Co.,  62  Cal.  320,  the  point  does  not  appear  in  any  way  to  have 
been  involved,  and  the  dictum,  at  the  close  of  the  opinion,  as 
it  refers  to  the  Beeson  case,  must  be  held  as  only  intended  to 
go  to  the  length  of  the  latter  case. 

It  is  true,  however,  that  in  Cleary  v.  City  R.  R.  Co.,  76  Cal. 
240,  a  decision  in  Department,  views  were  expressed  favorable 
to  respondent's  contention.  The  opinion  of  the  commission  in 
that  case  was,  however,  expressly  based  on  Beeson  v.  Green 
Mountain  Q.  M.  Co.,  57  Cal.  20,  and  upon,  as  we  have  seen,  a 
misunderstanding  of  that  case.  There  appears  to  have  been 
no  petition  for  a  hearing  in  Bank.  It  was  stated  in  that  case 
that  there  could  be  a  recovery  for  the  "  mental  anguish  and 
suffering  of  the  parents";  but  we  have  been  referred  to  no 
other  case  that  holds  such  doctrine.  Certainly  it  was  not  so 
held  in  the  Beeson  case.  But  entirely  contrary  views  were 
expressed  in  the  latest  decision  of  this  court  on  the  subject: 
Munro  v.  Pacific  Coast  Dredging  etc.  Co.,  84  Cal.  515;  18  Am. 
St.  Rep.  248.  In  that  case,  —  which  was  for  the  death  of  an 
adult  son,  —  the  lower  court  had  instructed  that  the  jury  in 
estimating  the  damages  might  consider  "the  sorrow,  grief,  and 
mental  suffering  occasioned  by  his  death  to  his  mother";  and 
this  court  held  the  instruction  erroneous,  and  for  that  reason 
reversed  the  judgment,  the  court  holding  tliat  such  a  rule 
would  afiford  an  "  opportunity  to  run  into  wild  and  excessive 
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verdicts."  The  court  said:  "  We  are  of  opinion  that  the  court 
erred  in  including  in  the  instruction  the  words  *  sorrow,  grief, 
and  mental  suffering  occasioned  by  the  death  of  his  son  to  his 
mother.'  In  thus  directing  the  jury  the  court  fell  into  an 
error.  In  our  opinion,  the  damage  should  have  been  confined 
to  the  pecuniary  loss  suffered  by  the  mother,  and  the  loss  of  the 

comfort,  society,  support,  and  protection  of  deceased 

We  have  found  no  case  in  which  damages  for  sorrow,  grief, 
and  mental  suflFering  are  allowed  under  any  of  the  statutes.'* 
And  further,  that  the  statutory  action  is  a  new  one,  "  and  not 
the  transfer  to  the  representative  of  the  right  of  action  which 
the  deceased  person  would  have  had  if  he  had  survived  the  in- 
jury." Tlie  case  was  decided  in  Bank.  Justice  Thornton 
delivered  the  opinion,  which  was  concurred  in  by  two  other  jus- 
tices, and  a  fourth  justice  concurred  in  the  judgment,  and  must 
therefore  have  concurred  in  the  one  main  reason  for  which 
the  judgment  was  reversed;  he  may  not  have  been  ready  to 
say  that  the  "comfort  and  society"  of  the  deceased  could  be 
considered.  There  was  only  one  dissent,  but  upon  what  ground 
does  not  appear.  We  think,  therefore,  that  the  case  is  full 
authority  on  the  main  point.  At  all  events,  we  think  that  the 
opinion  states  the  general  propositions  of  law  governing  the 
case  correctly;  although  as  to  one  matter  it  may  be  misunder- 
stood. The  language,  "  the  loss  of  the  comfort,  society,  sup- 
port, and  protection  of  the  deceased,"  must  be  held  as  having 
been  used  within  the  meaning  given  to  it  in  Beeann  v.  Green 
Mountain  G.  M.  Co.,  bl  Cal.  20,  as  hereinbefore  stated,  —  that 
is,  with  reference  to  the  value  of  the  life  of  the  deceased,  and 
the  pecuniary  loss  to  the  plaintiff  caused  by  the  death.  The 
said  language  would  not  be  correct  in  any  other  sense.  But 
in  the  case  at  bar  the  jury  were  not  confined  by  the  instruc 
tions  to  pecuniary  loss  or  any  other  kind  of  loss;  they  were 
given  wide  range  to  run  into  any  wild  and  excessive  verdict 
which  their  caprice  might  suggest. 

We  do  not  think  that  the  complaint  if  defective  because  it 
does  not  speciully  aver  the  loss  of  the  services  of  the  deceased; 
that  was  a  natural  and  necessary  sequence  of  the  death.  It 
was  not  special  damage  necessary  to  be  averred. 

There  is  nothing  in  the  point  made  by  respondent  that  the 
answer  was  not  verified.  Upon  that  point  the  court  ruled  in 
favor  of  defendant;  and  plaintiff"  is  not  appealing. 

The  judgment  and  order  appealed  from  are  reversed,  and  a 
new  trial  ordered. 
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De  Haven,  J.  (concurring).  I  concur  in  the  judgment. 
The  measure  of  damages  in  actions  by  a  parent  for  the  death 
of  a  child,  when  the  facts  are  not  such  as  to  warrant  exem- 
plary damages,  is  correctly  stated  in  section  763  of  Shearman 
and  Redfield  on  Negligence,  as  follows:  "The  damages  recov- 
erable by  a  husband,  parent,  or  master  for  a  negligent  injury 
to  the  person  of  his  wife,  child,  or  servant  are  strictly  limited 
to  an  amount  fully  compensatory  for  the  consequent  loss  of 
service  for  a  period  not  exceeding  the  minority  of  the  child, 
or  the  term  of  service  of  a  servant,  and  the  expenses  which 
the  plaintiff  has  incurred  in  consequence  of  the  injury,  such 
as  for  surgical  attendance,  nursing,  and  the  like." 

The  sixth  instruction,  given  upon  the  request  of  plaintiflF,  to 
the  effect  that  "in  estimating  the  damage  sustained  by  her 
the  jury  is  not  limited  by  the  actual  pecuniary  injury  sus- 
tained by  her  by  reason  of  the  death  of  her  child,  but  such 
damages  may  be  given  as  under  all  the  circumstances  of  the 
case  may  be  just,"  is  contrary  to  this  rule,  and  was  erroneous. 
The  object  of  section  376  of  the  Code  of  Civil  Procedure  is  not 
to  give  redress  or  compensation  for  the  mental  distress  of  a 
mother,  consequent  upon  the  death  of  her  child.  The  general 
language  of  section  377  of  the  Code  of  Civil  Procedure,  that 
in  actions  of  this  character,  "  such  damages  may  be  given  as 
under  all  the  circumstances  of  the  case  may  be  just,"  is  used 
with  reference  to  the  fact  that  the  damages  which  are  allowed 
to  be  recovered  by  sections  376  ajid  377  of  the  Code  of  Civil 
Procedure  are,  with  the  exception  of  the  expenses  incurred 
by  the  plaintifif  in  consequence  of  the  injury  resulting  in  the 
death  for  which  they  are  claimed,  prospective  in  their  nature, 
relating  as  they  do  to  the  loss  of  future  service,  and  necessa- 
rily based  upon  probabilities,  and  upon  data  which  in  many 
respects  are  uncertain,  and  therefore  the  estimate  of  such 
damages  must  necessarily  call  for  the  exercise  of  a  very  large 
discretion  upon  the  part  of  the  jury;  and  all  that  is  meant  by 
the  language  quoted  is,  that  the  jury  shall,  in  view  of  all  the 
circumstances  of  the  case,  and  considering  also  the  age  and 
the  ability  of  the  deceased  to  serve  the  relative  for  whose  ben- 
efit the  action  is  brought,  give  such  damages  as  they  shall 
deem  just,  keeping  in  view  that  such  damages  are  to  be  meas- 
ured by  what  shall  fairly  seem  the  pecuniary  injury  or  loss  to 
the  plaintiflF. 

Hearing  in  Bank  denied. 
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Damages  —  Excessive,  as  Ground  fob  Reversal  of  Jitdombht.  —  Th« 
■tipreme  court  will  set  aside  a  verdict  aa  excessive  when  satisfied  that  the 
evidence  does  not  support  the  assessment  of  damages:  Furnish  r,  Miaaouri 
Pac.  Ky  Co.,  102  Mo.  43S;  22  Am.  St.  Rep.  781.     The  amount  of  damages 
recoverable  in  actions  for  personal  torts  must  be  left  to  the  discretion  of  the 
jury,  and  a  new  trial  will  not  be  granted  on  the  ground  that  they  are  excess* 
ire,  unless  the  verdict  impresses  the  court  with  the  conviction  that  it  re. 
suited  from  passion  or  prejudice:    Ward  v.   Wlute,  86  Va,  212;  19  Am.  Si 
Rep.  883,  and  note;  Sheehy  v.  Kanacu  City  etc.  R'y  Co.,  94  Mo.  574;  4  Aii< 
St.  Rep.  396;  note  to  Central  R.  R.  Co.  v.  Smith,  2  Am.  St.  Rep.  40;  see  AV 
OrUaiis  etc.  R.  H.  Co.  v.  Stathain,  42  Miss.  607;  97  Am.  Dec.  478,  and  noi. 
Florida  Railway  etc  Co.  v.   Webster,  25  Fla.  394;  O'Connell  v.  St.  Louis  etc 
R'y  Co.,  106  Mo.  482. 

Dahaobs  —  What  Allowable.  —  Exemplary  damages,  when  allowable, 
should  be  proportioned  to  the  actual  damages  sustained:  International  etc. 
R.  R.  Co.  V.  Telephone  etc.  Co.,  69  Tex.  277;  6  Am.  St  Rep.  45,  and  note. 
Where  the  death  of  one  person  is  caused  by  the  wrongful  act  or  omission  of 
another,  the  damages  are  purely  compensatory  for  pecuniary  loss:  Hutrhina 
T.  St.  Paul  etc.  R'y  Co.,  44  Minn.  5;  Vicksburg  v.  McLean,  67  Miss.  6;  Tuteur 
V.  Chicago  etc.  J^y  Co.,  77  Wis.  605.  The  physical  suffering  of  the  deceased, 
who  came  to  his  death  through  the  negligence  of  the  railroad  company,  pre- 
ceding his  death,  can  form  no  basis  for  damages:  Texas  etc.  R'y  Co.  r.  Lester, 
75  Tex.  56;  see  note  to  Western  U.  Tel.  Co.  v.  Rogers,  24  Am.  St  Rep.  308. 
Damages  for  mental  suffering  in  actions  for  negligence  resaltin((  in  death  are 
discussed  in  an  extended  note  to  West  r.  Weitern  U.  TeL  Co.,  7  Am.  8t.  Rep. 
535. 


Blano  u  Paymaster  Mining  Company. 

[95  Caupobnia,  em.] 

Cridttor's  SaiT  —  FBAnouLENT  Grantor  Propek  bot  hot  Niobssart 
Party.  — A  fnaudul«nt  grantor,  though  a  proper,  is  not  a  necessary  party 
defendant  in  an  action  to  subject  to  the  lien  of  the  plaintiff's  judgment 
property  alleged  to  have  been  fraudulently  conveyed. 

Pbaci'Iok  —  FiNDiNas  Implied,  and  mat  be  Exobptro  to,  when.  —  Where 
findings  are  waived,  and  no  express  findings  are  therefore  found  in  the 
record,  such  findings  on  all  matters  of  fact  in  issue  as  are  necessary  to 
support  the  judgment  of  the  court  in  favor  of  the  successful  party  are 
implied,  and  if  the  evidence  is  insufficient  to  justify  the  court  in  finding 
any  material  or  necessary  fact,  such  implied  finding  of  fact  may  b«  ex- 
cepted to  in  the  same  manner  and  with  tbs  same  effect  as  if  it  were  an 
•xpress  finding. 

JODQMEMT    AOAIN3T     FOREIOIT    CoKPORATIOIT     EnPOROBABLB    ONLT    AOAINST 

Propbktt  ArrACHBD  whbn.  —  Where  a  foreign  corporation  has  no 
managing  agent  or  other  officer  in  a  state  upon  whom  service  of  sum- 
mons can  be  made,  the  only  valid  judgment  that  can  be  rendered  against 
it  in  an  action  of  assumpsit  is  one  in  the  nature  of  a  judgment  in  reni, 
against  such  property  as  was  seized  under  a  writ  of  attachment  therein. 
The  fact  that  a  judgment  rendered  in  such  action  is  a  general  one  for  the 
reooverj  of  money  only,  and  makes  no  reference  to  the  fact  that  aaj 
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property  has  been  attached  therein,  does  not  render  it  void,  if  in  fact 
mch  attachment  was  made;  but  if  no  property  was  attached  in  the  ac- 
tion, the  court  is  without  jurisdiction  to  render  any  judgment  that  can 
be  enforced  against  the  property  of  the  defendant. 

RrruRN  UPON  Atiachment  not  Conclusive  of  Validitt  or  Attachmknt 
WHEN.  — The  return  upon  a  writ  of  attachment  is  not  conclusive  of  the 
validity  of  the  attachment  in  a  subsequent  action  against  the  saccessor 
of  the  corporation  defendant. 

SuKMOMS  —  Service  of,  upon  Foreign  Corporation  oakitot  bb  Madi  upon 
Cleke  in  its  Store.  — A  person  employed  by  a  foreign  mining  corpora- 
tion in  the  capacity  of  a  clerk  in  a  store  belonging  to  it  is  not  the  man- 
aging agent  or  cashier  of  the  corporation  upon  whom  summons  may  be 
•erved,  within  the  meaning  of  section  542  of  the  California  Code  of  Civil 
Procedure,  although  he  has  the  custody  of  money  belonging  to  the  cor- 
poration, and  it  is  a  part  of  his  duty  to  keep  the  accounts  of  the  men  em- 
ployed in  the  mine  from  data  furnished  him  by  the  superintendent,  and 
to  pay  them.  The  word  "  cashier,"  in  that  section,  refers  to  an  executive 
officer  of  a  corporation,  — as  the  cashier  of  a  bank,  — and  not  to  a  aimple 
employee,  who  is  not  a  managing  agent. 

FRAUDULENT    CONVEYANCE  —  RECOVERY    OF    JUDGMENT    BT    CrKDXTOB    NOT 

Neckssaey  to  Enable  Hi.m  to  Attack,  when.  —  Although,  as  a  genera- 
rule,  a  creditor  must  have  first  recovered  judgment  against  his  debtor, 
and  have  execution  returned  unsatisfied,  before  he  can  resort  to  an  equi- 
table action  to  reach  property  fraudulently  transferred  by  his  debtor,  yet 
this  rule  does  not  apply  to  a  case  of  a  transfer  of  all  the  property  of  an 
insolvent  corporation,  without  consideration,  to  a  new  corporation 
through  the  fraud  of  the  managing  agent  of  the  insolvent  corporation,  as 
part  of  a  scheme  to  cheat  and  defraud  the  creditors  and  other  stock- 
holders of  snch  insolvent  corporation.  In  such  a  case,  the  new  corpora- 
tion will  be  regarded  by  a  court  of  equity  as  a  continuation  of  the  old 
one,  and  be  held  liable  for  its  indebtedness  to  the  extent  of  the  value  of 
the  property  that  it  received  from  it  without  consideration,  although 
there  has  been  no  valid  judgment  against  the  old  corporation  for  the 
Amount  of  the  claim. 

Harris  and  Gregg,  for  the  appellant. 

Hunsaker,  Britt^  and  Goodrich^  and  J.  E.  Wadham,  for  the 
respondent. 

De  Haven,  J.  The  complaint  in  this  action  alleges,  in  sub- 
stance, among  other  matters,  that  the  Esperanza  Company,  a 
foreign  corporation  doing  business  in  Arizona,  became,  in  Feb- 
ruary, 1884,  indebted  to  plaintiff  upon  two  promissory  notes, 
one  for  the  sum  of  one  thousand  dollars  payable  on  demand, 
and  the  other  for  the  sum  of  five  thousand  dollars  payable 
February  12,  1885;  that  thereafter  the  said  Esperanza  Com- 
pany became  indebted  to  its  various  stockholders,  and  a  pre- 
tended assignment  was  made  of  all  its  property  to  its  "  acting 
managing  officer  and  agent,"  one  Blaisdell,  for  the  alleged 
purpose  of  paying  the  debts  of  such  corporation,  and  the  said 
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Blaisdell  made  a  pretended  sale  of  such  property  at  public 
auction,  at  which  sale  "  he  claims  to  have  become  the  pur- 
chaser of  the  tools,  machinery,  stamp-mills,  engines,  and 
boilers  belonging  to  the  said  Esperanza  Company,  all  of  the 
value  of  seventy-five  thousand  dollars,  at  a  purely  nominal 
sum,  to  wit,  the  sum  of  fifty  dollars  ";  and  thereupon  said 
Blaisdell,  "together  with  the  principal  oflScers,  agents,  and 
stockholders  of  the  said  Esperanza  Company,  proceeded  to 
organize  the  defendant,"  and  turned  over  to  it  all  of  the  said 
property,  for  the  purpose  of  cheating  and  defrauding  plaintiff 
and  other  creditors  of  the  Esperanza  Company;  and  in  this 
connection,  the  complaint  further  charges  "  that  the  said  the 
Paymaster  Mining  Company,  defendant,  was  so  organized  by 
the  said  Blaisdell,  the  officers  and  agents  and  stockholders  of 
the  said  Esperanza  Company,  with  the  view  of  taking  and  re- 
ceiving said  property  as  a  part  of  said  plan  for  defrauding  the 
creditors  of  the  Esperanza  Company,  and  particularly  the 
plaintiff,"  and  that  said  defendant  never  paid  any  considera- 
tion whatever  for  said  property.  It  is  also  alleged  that  the 
Esperanza  Company  having  failed  and  refused  "to  pay  {  le 
just  demands  of  this  plaintiff,"  he  instituted  a  suit  against 
said  company  in  one  of  the  superior  courts  of  this  state  "  for 
the  collection  of  the  said  sum  of  six  thousand  dollars,"  and 
interest,  and  a  writ  of  attachment  was  issued  therein,  and  the 
property  before  referred  to  was  attached,  etc.,  and  judgment 
was  duly  given  in  his  favor,  and  against  said  Esperanza  Com- 
pany, for  the  sum  of  $7,784.74  and  costs,  and  that  nothing 
whatever  has  been  paid  on  said  judgment.  The  prayer  of  the 
complaint  is,  "  that  the  pretended  sales  of  the  said  Blaisdell 
to  the  defendant  be  declared  void,"  and  "that  it  be  adjudged 
....  that  the  said  defendant  holds  the  said  property  charged 
with  the  payment  of  the  plaintiff's  claim  of  $7,784.74,  with 
interest  and  costs,"  and  that  the  same  be  sold  to  satisfy  the 
same,  and  for  general  relief.  To  this  complaint  the  defendant 
interposed  a  demurrer,  upon  the  general  ground  of  insufficiency 
of  the  alleged  facts  to  constitute  a  cause  of  action,  and  upon 
the  further  ground  that  there  is  a  defect  of  parties  defendant, 
because  of  the  failure  to  make  the  Esperanza  Company  and 
Blaisdell  defendants.  The  demurrer  was  overruled.  Upon 
the  trial,  Gndings  were  waived,  and  a  judgment  rendered  in 
favor  of  plaintiff  in  accordance  with  the  prayer  of  the  com- 
plaint.    The  defendant  appeals. 

It  is  argued  by  the  appellant  here  that  the  court  erred  id 
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its  ruling  upon  the  demurrer  to  the  complaint;  and  also  that 
certain  implied  findings  are  not  justified  by  the  evidence. 

1.  The  demurrer  to  the  complaint  was  properly  overruled. 
The  complaint  states  a  cause  of  action,  and  the  Esperanza 
Company  and  Blaisdell  were  not  necessary  parties  to  the  ac- 
tion. Upon  the  facts  alleged  in  the  complaint,  neither  of  them 
has  any  interest,  either  legal  or  equitable,  in  the  property,  and 
neither  could  be  prejudiced  by  the  judgment  which  the  plain- 
dff  seeks  to  obtain;  and  the  omission  to  make  them  defend- 
ants did  not  in  any  manner  preclude  the  defendant  from 
interposing  any  defense  which  it  may  have  had  to  the  matters 
alleged  in  the  complaint,  and  therefore  it  cannot  complain 
that  they  were  not  made  parties  defendant:  Fox  v.  Moyer,  54 
N.  Y.  130;  Potter  v.  Phillips,  44  Iowa,  353;  Coffey  v.  Norwood, 
81  Ala.  512. 

In  Potter  v.  Phillips,  44  Iowa,  353,  the  court,  in  answer  to  the 
objection  that  the  fraudulent  grantor  was  not  made  a  party 
defendant  in  an  action  to  subject  to  the  lien  of  plaintiff's  judg- 
ment the  property  alleged  to  have  been  fraudulently  conveyed, 
Bay:  "  Whilst  a  proper  party,  we  do  not  see  wherein  he  can  be 
regarded  as  a  necessary  party.  Whether  the  conveyances 
were  fraudulent  or  in  good  faith,  the  property  has  irrevocably 
passed  beyond  his  control.  In  no  way  can  he  be  prejudiced, 
in  a  legal  sense,  by  a  determination  which  subjects  the  prop- 
erty to  the  payment  of  his  debts." 

And  in  Coffey  v.  Norwood,  81  Ala.  512,  the  supreme  court  of 
Alabama  reach  the  same  conclusion,  saying:  "Neither  the 
debtor  if  living,  nor  if  he  be  dead  his  personal  representatives, 
can  enjoy  any  of  the  fruits  of  a  successful  prosecution  of  the 
suit  to  set  aside  the  fraudulent  conveyance;  for  after  the  com- 
plaining creditor's  demand  is  satisfied,  the  remainder  of  the 
fund  goes  to  the  fraudulent  grantee.  The  debtor,  therefore, 
has  no  interest,  legal  or  beneficial,  either  in  the  property  sought 
to  be  subjected  or  in  the  litigation  having  reference  to  it,  except 
remotely  or  indirectly.  Nor  can  the  grantee  be  prejudiced  in 
any  manner  by  omitting  to  join  the  grantor  or  his  personal 
representative,  as  he  can  make  any  defense  to  the  complain- 
ant's demand  which  the  grantor  or  personal  representative 
could  do  if  he  were  a  party  to  the  suit." 

2.  The  appellant  contends  that  the  evidence  does  not  justify 
the  implied  finding  of  the  court,  that  in  the  action  of  the  plain- 
tifiF  ag&inst  the  Esperanza  Company  mentioned  in  the  com- 

*plaint,  an  attachment  was  levied  upon  the  property  sought  to 
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be  reached  by  this  action,  and  that  the  evidence  is  also  insuffi- 
cient to  justify  the  further  implied  finding,  that  in  the  action 
referred  to  a  judgment  was  rendered  in  favor  of  this  plaintiff, 
and  against  the  Esperanza  Company,  for  the  sura  of  $7,784,74. 

It  is  claimed  by  respondent  that  inasmuch  as  findings  were 
waived,  and  none  are  to  be  found  in  the  record,  there  are  no 
findings  to  which  exception  can  be  taken,  and  nothing  to  which 
appellant's  specifications  of  insufficiency  of  evidence  can  relate. 
We  do  not  think  this  is  a  correct  view  of  the  law  upon  this 
point.  There  are  no  express  findings  in  the  record,  but  it  is 
the  presumption  of  law  that  the  court  found  all  the  matters  of 
fact  in  issue,  and  necessary  to  support  its  judgment  in  favor 
of  the  successful  party.  Such  findings  are  implied,  and  if 
the  evidence  is  insufficient  to  justify  the  court  in  finding  any 
material  or  necessary  fact,  such  implied  finding  of  fact  may 
be  excepted  to  in  the  same  manner  and  with  the  same  effect  as 
if  it  were  an  express  finding.  The  action  of  the  appelant  in 
thus  excepting  to  the  implied  findings  was  proper. 

3.  The  Esperanza  Company  is  a  foreign  corporation,  and 
had  no  managing  agent  or  other  officer  in  this  state  upon 
whom  service  of  summons  was  or  might  have  been  made  in 
the  action  which  plaintiff  brought  against  it  to  recover  the 
amount  due  upon  the  notes  referred  to  in  the  complaint.  This 
being  so,  the  only  valid  judgment  which  could  have  been  ren- 
dered in  that  action  was  one  in  the  nature  of  a  judgment  in 
rem,  against  such  property  as  may  have  been  seized  under  the 
writ  of  attachment  therein:  Anderson  v.  Goff,  72  Cal.  65;  1 
Am.  St.  Rep.  34;  Pennoyerv.  Neff,  95  U.  S.  714;  Cooper  v.  Rey- 
nolds, 10  Wall.  308.  The  judgment  rendered  itj  that  action 
was  a  general  one,  for  the  recovery  of  money  only,  and  made 
no  reference  to  the  fact  that  any  property  had  been  attached 
therein;  but  it  was  not  for  this  reason  void,  if  in  fact  such  at- 
tachment was  made.  In  such  case  the  judgment  would  be 
held  to  have  the  effect  of  perpetuating  the  attachment  lien, 
and  would  be  regarded  as  "  so  far  in  the  nature  of  a  proceed- 
ing in  rem  as  to  uphold  a  sale  of  the  attached  property,  and 
considered  for  that  purpose  and  to  that  extent  is  not  void": 
Anderton  v.  Ooff,  72  Cal.  65;  1  Am.  St.  Rep.  34;  Cooper  v.  Rey- 
nolds, 10  Wall.  303.  It  follows  necessarily,  from  this  view  of 
the  law,  that  in  considering  whether  the  court  below  was  justi- 
fied in  finding  that  plaintiff  recovered  against  the  Esperanza 
Company  the  judgment  alleged  in  tlie  complaint,  it  must  be 
first  determined  whether  the  evidence  is  sufiicient  to  sustain 


154  Blanc  v.  Paymaster  Mining  Co.  [CuL 

its  other  implied  finding,  that  the  property  in  controversy  here 
was  attached  in  that  action.  If  such  property  was  not  attached, 
then,  under  the  law  as  above  stated,  the  court  was  without  ju- 
risdiction to  pronounce  any  judgment  in  that  action  which 
can  be  enforced  against  such  property.  It  is  shown  that  the 
writ  of  attachment  was  issued  in  the  action  referred  to,  and 
it  further  appears,  from  the  return  of  the  officer  in  whose 
hands  it  was  placed  for  service,  that  he  attached  all  property 
"in  the  possession  and  under  the  control  of  the  Paymaster 
Mining  Company,  by  delivering  to  and  leaving  with  Cyrus 
Wheeler,  the  acting  managing  agent  of  said  Paymaster  Mining 
Company,  personally,"  a  copy  of  said  attachment,  etc. 

This  return  is  not  conclusive  in  this  action.  The  Paymaster 
Mining  Company  was  in  possession  of  the  property  involved 
in  this  action,  and  assuming  that  it  was  not  capable  of  being 
taken  into  manual  possession,  then,  under  subdivision  5  of 
section  542  of  the  Code  of  Civil  Procedure,  in  order  to  effect 
its  attachment,  it  was  necessary  to  serve  a  copy  of  the  writ  of 
attachment,  and  a  notice  that  the  property  was  attached  in 
pursuance  thereof,  upon  the  president  or  other  head  of  that 
corporation,  or  its  secretary  cashier,  or  other  managing  agent 
thereof:  Kennedy  v.  Hibernia  S.  &  L.  Soc,  38  Cal.  151.  It  is 
not  claimed  that  Wheeler,  upon  whom  the  writ  of  attachment 
was  served  in  plaintiff's  action  against  the  Esperanza  Com- 
pany, was  the  president  or  secretary  of  the  Paymaster  Mining 
Company,  and  the  evidence  does  not  show  that  he  was  a  man- 
aging agent  thereof.  On  the  contrary,  it  appears  that  he  was 
only  employed  by  that  corporation  in  the  capacity  of  a  clerk 
in  a  store  belonging  to  it,  and  although  he  had  the  custody  of 
money  belonging  to  the  corporation,  and  it  was  a  part  of  his 
duty  to  keep  the  accounts  of  the  men  employed  in  the  mine 
from  data  furnished  him  by  the  superintendent,  and  to  pay 
them,  this  did  not  constitute  him  the  "cashier"  of  the  corpo- 
ration, as  that  word  is  employed  in  section  542  of  the  Code  of 
Civil  Procedure,  or  a  managing  agent  of  such  corporation. 
The  word  "cashier,"  in  that  section,  refers  to  an  executive 
officer  of  a  corporation.  —  as  the  cashier  of  a  bank,  —  and  not 
to  a  simple  employee,  who  is  not  a  managing  agent  of  the 
corporation. 

Upon  the  evidence,  we  think  it  must  be  held  that  in  the 
action  referred  to  there  never  was  any  valid  attachment  of  the 
property  of  the  Esperanza  Company,  and  as  it  was  not  person- 
ally served  with  summons  in  this  state,  the  judgment  alleged 
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in  this  complaint  to  have  been  recovered  by  plaintiff  against 
that  corporation  was  void.  The  implied  finding  of  the  court, 
therefore,  that  such  judgment  is  valid,  and  is  a  lien  upon  the 
property  in  controversy,  is  not  sustained  by  the  evidence. 

4.  The  remaining  question  to  be  considered  is,  whether,  in 
view  of  the  other  allegations  of  the  complaint,  and  found  by 
the  court  to  be  true,  the  plaintiff  is  entitled  to  the  relief  which 
he  asks,  notwithstanding  his  failure  to  obtain  a  valid  judgment 
against  the  Esperanza  Company  for  the  amount  of  the  claim 
which  he  holds  against  that  corporation.  The  general  rule 
(to  which,  however,  there  are  some  exceptions)  is,  that  a  cred- 
itor must  first  have  recovered  judgment  against  his  debtor, 
and  execution  thereon  be  returned  unsatisfied,  before  he  is 
entitled  to  resort  to  an  equitable  action  to  reach  property 
fraudulently  transferred  by  his  debtor:  3  Pomeroy's  Eq. 
Jur.,  sec.  1415;  Bump  on  Fraudulent  Conveyances,  522. 
And  this  general  rule  is  embodied  in  section  3441  of  the  Civil 
Code,  which  declares:  "A  creditor  can  avoid  the  act  or  obliga- 
tion of  his  debtor  for  fraud  only  where  the  fraud  obstructs  the 
enforcement  by  legal  process  of  his  right  to  take  the  property 
affected  by  the  transfer  or  obligation." 

It  is  claimed  by  the  appellant  that  the  present  case  falls 
within  this  rule,  and  that  as  plaintiff  hai  never  recovered  a 
valid  judgment  against  the  Esperanza  Company,  the  founda- 
tion of  his  right  to  maintain  this  action  is  gone.  But  we  are 
unable  to  agree  to  this  proposition. 

As  already  stated,  the  complaint  charges  that  the  Esperanza 
Company  is  wholly  insolvent,  and  that  defendant  is  now  in 
possession  of  all  of  its  property,  without  having  paid  any  con- 
sideration therefor,  claiming  to  own  the  same  by  virtue  of  the 
fraudulent  transfers  before  mentioned,  and  that  the  defendant 
was  organized  by  the  officers  and  stockholders  of  the  Esper- 
anza Company  for  the  purpose  of  taking  and  holding  its  prop- 
erty, and  as  part  of  a  scheme  to  defraud  and  cheat  the  plaintiff 
and  other  stockholders  of  the  Esperanza  Company.  These 
facts  are  all  clearly  alleged,  and  we  think,  as  against  a  general 
demurrer  and  after  judgment,  the  complaint  may  also  be  re- 
garded as  sufficiently  averring  that  the  notes  executed  to 
plaintiff  by  the  Esperanza  Company  as  evidence  of  its  in- 
debtedness to  him  are  still  unpaid.  These  are  all  material 
allegations,  and  upon  his  record,  express  findings  having  been 
waived,  it  must  be  presumed  that  they  were  all  found  to  be 
true  by  the  court  below. 
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We  think,  upon  this  state  of  facts,  a  court  of  equity  will 
regard  the  defendant  as  a  mer^  continuation  of  tlie  former 
corporation  under  a  diflferent  name,  and  will  hold  it  liable  for 
the  indebtedness  of  the  Esperanza  Company,  at  least  to  the 
extent  of  the  value  of  the  property  which  it  received  from  it 
without  consideration,  and  under  the  circumstances  stated. 
Nominally,  the  two  corporations  may  be  diflferent,  but  as 
viewed  in  equity,  they  are  the  same,  and  the  plaintiff  is  not 
prevented  from  asserting  such  identity  in  fact.  This  was  so, 
substantially,  held  in  the  case  of  Hihernia  Ins.  Co.  v.  St.  Louis 
etc.  Trans.  Co.,  13  Fed.  Rep.  516.  In  that  case,  upon  a  state 
of  facts  similar  to  that  disclosed  by  this  record,  McCrary,  cir- 
cuit judge,  after  referring  to  the  fact  that  it  was  doubtful 
whether  any  service  of  process  could  be  made  upon  the  old 
company  so  as  to  secure  a  judgment  at  law  against  it,  pro- 
ceeded to  say:  '*  A  distinction  with  respect  to  transactions  of 
this  character  exists  between  a  corporation  and  a  natural  per- 
son. A  natural  person  may  sell  all  his  property  for  a  fair  con- 
sideration, if  the  transaction  is  bona  fide,  and  the  buyer  will 
not  be  required  to  take  care  that  the  seller  provides  for  and 
pays  all  his  debts.  A  corporation,  unlike  a  natural  person,  by 
disposing  of  all  its  property,  may  not  only  deprive  itself  of  the 
means  of  paying  its  debts,  but  may  deprive  itself  of  corporate 
existence,  and  place  itself  beyond  the  reach  of  process  of  law. 
At  all  events,  equity  cannot  permit  the  owners  of  one  corpora- 
tion to  organize  another,  and  transfer  from  the  former  to  the 
latter  all  the  corporate  property,  without  paying  all  the  cor- 
porate debts." 

Treat,  district  judge,  in  a  concurring  opinion  in  that  case, 
said:  "A  mere  change  of  name  cannot  avoid  obligations.  The 
new  corporation  took  all  the  property  of  the  old,  went  for- 
ward with  its  business,  had  the  same  stockholders,  except  a  few 
formal  ones,  —  was,  in  short,  the  old  corporation,  —  and  now 
seeks  to  escape  the  obligations  of  the  old,  rescuing  the  property 
of  the  latter  from  the  demands  the  former  was  bound  to  meet. 
Can  this  be  so?  The  old  corporation  and  its  property  were 
liable  to  the  demands  of  the  plaintiflP.  The  new  corporation 
must  respond  to  the  extent  of  the  property  acquired,  and  pos- 
sibly to  tlie  full  extent, — that  is,  if  property  sufficient  therefor 
is  in  its  possession.  This  is  a  proceeding  in  equity,  wherein 
mere  colorable  pretenses  are  to  be  disregarded.  Shiftings  of 
corporate  names  cannot  defeat  positive  rights,  any  more  than 
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the  change  of  the  name  of  a  natural  person  can  absolve  him 
from  hia  personal  obligations." 

The  principle  of  this  decision,  which  we  regard  as  eminently 
just,  was  also  approved  by  the  supreme  court  of  Pennsylvania 
in  Montgomery  Web  Co.  v.  Dienelt,  133  Pa.  St.  585;  19  Am.  St. 
Rep.  663. 

It  follows,  from  these  views,  that  plaintiff  is  entitled  to  sat- 
isfy the  demand  against  the  Esperanza  Company  out  of  it» 
property  now  held  by  the  defendant,  and  that,  too.  without 
first  recovering  a  nominal  judgment  against  the  Esperanza 
Company. 

The  complaint  does  not  allege  the  rate  of  interest  the  notes 
there  referred  to  bear,  but  the  court  recites  in  its  judgment 
that  such  rate  is  eight  per  cent  per  annum.  But  the  judg- 
ment does  not  declare  that  the  amount  unpaid  on  such  notes 
is  a  lien  upon  the  property  in  controversy,  but  that  the  judg- 
ment referred  to  in  the  complaint  constitutes  such  a  lien,  and 
direct!  a  sale  of  the  property  to  satisfy  the  same.  The  amount 
of  this  judgment,  including,  as  it  does,  costs  of  the  former 
action,  and  interest  upon  the  interest  which  had  accrued  upon 
said  notes  at  the  date  of  its  rendition,  exceeds  the  amount  of 
the  principal  and  interest  of  said  notes,  and  is  therefore  erro- 
neous. The  court  should  ascertain  the  amount  due  upon  the 
notes,  and  direct  a  sale  of  so  much  of  the  property  in  contro- 
versy as  may  be  necessary  to  pay  the  same,  and  costs  of  the 
action  and  of  making  the  sale. 

Judgment  and  order  reversed,  with  directions  to  the  superior 

court  to  find  the  amount  due  the  plaintiff  from  the  Esperanza 

Company  upon  the  notes   referred  to  in  the  complaint,  and 

'\^  thereupon  to  render  judgment  in  accordance  with  this  opinion. 


CoRPOBATlOMS,  FoKXiQir — How  SusD.  — A  foreign  corporation  can  only 
be  sued  in  MassacliasttM  by  means  of  attachment  of  its  property,  unless  by 
Tirrne  of  an  express  statutory  provinion:  Andreu*  r.  Michigan  etc.  R.  Jt.  Co., 
M  Mass.  584;  97  Am.  Dec.  61,  and  note. 

Attachmkwt—  RcruRN  or  SHXKirr  on,  ab  Evidsncb  of  m  VALiomr.  — 
A*  between  the  parties  to  the  suit  and  their  priTies,  an  officer's  return  on  a 
writ  of  attachment  is  conclusive;  but  as  to  third  persons,  it  is  simply  prima 
facie  evidence:  Chadboume  v.  Sumner,  16  N.  H.  129;  41  Am.  Dec.  720.  The 
return  of  an  officer,  where  he  is  a  party,  is  merely  prima  fade  evidence:  NichoU 
T.  PalUn,  18  Me.  281;  36  Am.  Dec.  713. 

CORPORATIOHS  —  SlRTICR  OP  PROCBSa  —  UpON  WhOM  MC*r  BB  MaDB.  —  A 
■ervice  of  summons,  to  bind  a  corporation,  must  be  upon  the  identical  agent 
prescribed  l>y  statnte:  Cheat  WeH  Mining  Co.  ▼.  Wootimiu  etc.  Mining  Co., 
Vi  Col.  4G;  13  Auu  St  Rep.  204,  and  note.     Process  may  be  served  ou  agents 
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of  foreign  corporations  doing  business  within  the  state  as  we!!  as  npon  agents 
of  domestic  corporations:  Mineral  Point  R.  R.  Co.  v.  Keep,  22  HI.  9;  74  Am. 
Dec.  124,  and  note;  Burgesa  r,  AuUman,  80  Wis.  292;  see  extended  note  to 
Hampaon  v.  Weave,  6S  Am.  Dec.  119.  The  service  of  process  ou  any  corpo- 
ration other  than  a  bank  of  circulation  may  be  made  on  any  agent  thereof  in 
the  county  in  which  he  resides  or  in  which  the  principal  office  of  the  corpo- 
ration is  located,  whatever  may  be  the  employment  of  such  agent:  Norfolk 
etc.  R.  R.  Go.  V.  CoUrell,  83  Va.  612. 

Creditok's  Bill  —  Necessity  for  Judgment  Bxroita  Sutmo  out.  —  If 
creditors  have  obtained  general  judgments  against  their  debtor's  estate,  but 
cannot  take  out  execution  thereon  because  of  his  death,  and  the  estate  is  in- 
solvent, no  further  proceeding  at  law  is  necessary  for  them  to  obtain  relief  by 
a  creditor's  suit  against  a  fraudulent  grantee:  Lyons  r.  Murray,  95  Mo.  23;  6 
Am.  St.  Rep.  17,  and  note.  A  creditor  may,  without  a  judgment  at  law, 
have  a  fraudulent  sale  set  aside  under  the  Mississippi  statute:  Conutock  v. 
Rayfoid,  1  Smedes  k  M.  423;  40  Am.  Dec.  102.  The  contrary  doctrine  is 
held  in  Massey  r.  Ooiton,  12  Minn.  145;  90  Am.  De«.  287;  M*  alao  •xtanded 
aote  to  this  cam  for  a  fall  diaoussion  of  the  subjeol. 
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195  California,  581.] 

CJOEPORATIONS  —  CrKDITOK's    SuIT    TO   ReCOVBB   UnPAID   SlTBSOKimONS  TO 

Stock  or.  —  A  judgment  creditor  who  has  exhausted  his  legal  remedies 
against  a  corporation  may  maintain  an  action  against  its  stockholders  to 
recover,  for  the  benefit  of  all  creditors  who  may  desire  to  come  in  and 
-be  made  parties,  the  amount  due  upon  unpaid  subscriptions  for  stock, 
when  the  corporation  neglects  or  refuses  to  collect  the  same. 

•COEPORATIONS  —  EQUITABLE   ReHSDT   0»   CkEDITOR  OF,  NOT   SUFKRSKDBD  BT 

Section  322  of  Civil  Codb.  — The  remedy  given  by  section  322  of  the  Civil 
Code  of  California,  which  fixes  the  personal  liability  of  the  stockholders 
of  a  corporation,  is  purely  statutory,  and  furnishes  to  creditors  of  corpo. 
rations  additional  security  by  making  the  stockholder  directly  liable  for 
his  proportion  of  the  corporate  debts,  and  was  not  intended  to  diminish 
the  assets  of  the  corporation  by  releasing  the  stockholder  from  his  in. 
debtedness  to  the  corporation  on  account  of  his  unpaid  subscription  for 
stock,  or  to  take  away  from  the  creditor  the  right  to  resort  to  a  eourt  of 
equity  to  compel  its  payment. 

Corporations  —  Liability  of  Stockholders  upon  thkir  Subscriptions  for 
Stock  Several,  not  Joint.  —  The  liability  of  a  stockholder  of  a  corpo- 
ration on  his  subscription  for  capital  stock  is  several,  and  not  joint;  it 
ia  not,  therefore,  necessary  that  «ll  of  the  stockholders  should  be  made 
parties  defendant  to  an  action  brought  by  a  judgment  creditor  of  a  cor- 
poration, who  has  exhausted  his  legal  remedies  against  it,  to  subject  the 
amount  due  from  the  stockholders  for  unpaid  subscriptions  for  stock  to 
the  payment  of  his  judgment. 

Corporation  —  Creditor  of,  may  Resort  to  Equitable  Remedy  against 
Stockholders  without  Pursuing  Statutory  Remedy.  —  A  judgment 
4veditor  of  a  corporation  who  has  exhausted  his  legal  remedies  against 
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the  corporation  may  resort  to  equity  to  enforce  payment  of  subscriptions 
to  the  capital  stock,  without  having  first  pursued  his  statutory  remedy 
against  the  stockholders,  and  he  proves  that  he  has  exhausted  his  legal 
remedies  against  the  corporation  by  introducing  in  evidence  his  judgment 
against  it,  with  the  return  unsatisfied  of  the  execution  issued  thereon. 

RiTDRN  o»  Execution  —  Conclusiveness  o».  —  In  an  equitable  action  by  a 
judgment  creditor  of  a  corporation  against  its  stockholders,  the  return  of 
the  execution  issued  upon  his  judgment  unsatisfied  is  conclusive  that  he 
has  exhausted  his  legal  remedy,  and  it  is  not  error  for  the  trial  court  to 
refuse  to  allow  the  defendant  to  introduce  evidence  to  show  that  the  cor- 
poration  was  the  owner  and  in  possession  of  a  large  amount  of  personal 
property  that  might  have  been  levied  upon. 

Corporation  —  Conclusiveness  of  Judgment  aqainst  —  Ultra  Vires. 
—  A  judgment  against  a  corporation  for  an  alleged  corporate  indebt- 
edness is  conclusive  upon  it,  and  of  the  right  of  its  creditors  to  sub- 
ject its  property  to  the  satisfaction  thereof,  and,  in  the  absence  of  fraud, 
equally  conclusive  upon  the  stockholders,  when  it  is  sought  to  satisfy 
the  judgment  out  of  the  assets  oF  the  corporation  in  their  hands;  and 
therefore  evidence  offered  by  the  stockholders,  in  the  action  against  them, 
to  show  that  the  indebtedness  for  which  the  judgment  against  the  cor- 
poration was  recovered  arose  upon  a  contract  which  was  uUixi  vires,  ia 
properly  excluded  by  the  trial  court. 

Corporation  —  Acts  or.  Bind  its  Stockholders,  in  Absfnce  of  Fraud.  — 
A  corporation  represents  and  binds  its  stockholders  in  all  matters  within 
the  limits  of  its  corporate  power,  so  long  as  it  acts  in  good  faith  and 
without  fraud  upon  their  rights;  and  in  the  bringing  and  defending  of 
suits  affecting  the  rights  and  obligations  of  the  corporation,  it  binds  the 
stockholders  as  fully  as  in  the  making  of  contracts;  and  with  its  right  to 
maintain  and  defend  actions  concerning  its  corporate  rights  or  liabilities, 
the  stockholders  cannot  interfere,  except  when  the  directors  refuse  to 
act,  or  are  guilty  of  fraud  in  the  maintenance  or  defense  of  the  action. 

Corporations  —  Pledoki  or  Trustee  of  Stock  Liable  to  its  Creditors 
A3  Real  Owner. — A  person  to  whom  stock  of  a  corporation  is  is- 
sued, and  in  whose  name  the  same  stands  on  the  corporation  books  as 
the  owner,  is  liable  to  the  creditors  of  the  corporation  as  though  he 
were  the  absolute  owner,  although  he  was  in  fact  a  pledgee,  agent,  or 
trustee  of  the  real  owner.  And  therefore,  in  an  action  against  a  stock- 
holder to  subject  the  amount  due  from  him  for  nnpaid  subscriptions  to 
the  capital  stock  to  the  payment  of  an  unsatisfied  judgment  against  the 
corporation,  evidence  is  inadmissible  to  show  that  ho  was  the  real  owner 
of  only  part  of  the  shares  of  stock  issued  to  him  by  the  corporation,  and 
that  the  other  tthares  standing  in  his  name  were  owned  by  other  persons^ 
and  were  Issued  to  him  for  the  purpose  of  negotiating  a  loaa  for  the  real 
owners. 

Hunsnker,  Britt^  and  Goodrich,  Worhy  Oibton,  and  THtiu, 
Sprigg  and  Barb*r,  and  Brunson,  WiUon,  and  Lamme,  for  the 
appellants. 

Frank  W.  Burnett,  Myrir.k  and  Deering,  MeNealy,  Trippett^ 
and  NeaUf  and  M.  S.  Babcock,  for  the  respondent. 
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The  Court.  This  cause  was  submitted  in  Department,  and 
a  decision  was  rendered  therein,  affirming  the  judgment,  on 
September  23.  1891.  Thereafter,  on  petition  of  appellants,  a 
rehearing  was  granted,  and  the  cause  was  submitted  in  Bank. 

We  have  given  to  the  arguments  and  briefs  of  counsel,  and 
the  cases  therein  cited,  careful  attention  and  consideration, 
and  are  satisfied  with  the  opinion  and  conclusion  of  Depart- 
ment Two.  Some  of  the  points  might  be  more  elaborately 
discussed  and  additional  authorities  cited  in  support  of  the 
conclusions  reached,  but  we  deem  it  unnecessary  to  do  so. 

For  the  reasons  given  in  the  opinion  of  Mr.  Justice  De 
Haven  in  Department,  the  judgment  and  order  are  affirmed. 

The  following  is  the  opinion,  above  referred  to,  rendered  in 
Department  Two  on  the  23d  of  September,  1891:  — 

De  Haven,  J.  This  is  an  action  to  subject  the  amount  duo 
from  defendants  for  unpaid  subscriptions  for  stock  in  the  San 
Diego  Street  Car  Company  to  the  payment  of  a  judgment  in 
favor  of  plaintiff,  and  against  said  corporation.  The  findings 
of  the  court,  following  the  allegations  of  the  complaint,  show 
that  execution  was  issued  upon  this  judgment,  and  by  the 
sherifi"  returned  unsatisfied,  because  he  could  find  no  property 
of  the  corporation  to  apply  to  the  satisfaction  thereof.  It  is 
also  alleged  and  found  that  the  officers  of  the  corporation  have 
neglected  and  refused  to  make  any  assessment  upon  its  stock, 
or  to  collect  the  balance  remaining  unpaid  upon  subscriptions 
for  its  stock.  The  plaintiff  recovered  judgment,  and  from  this, 
and  an  order  denying  their  motion  for  a  new  trial,  the  defend- 
ants appeal. 

1.  It  is  well  settled  that  a  judgment  creditor  who  has  ex- 
hausted his  legal  remedies  against  a  corporation  may  main- 
tain an  action  against  its  stockholders  to  recover,  for  the 
benefit  of  all  creditors  who  may  desire  to  come  in  and  be  made 
parties,  the  amount  due  upon  unpaid  subscriptions  for  stock, 
when  the  corporation  neglects  or  refuses  to  collect  the  lame. 
The  action  is  sustained  upon  the  principle  that  such  unpaid 
subscriptions  are  a  part  of  the  capital  stock  of  the  corporation, 
and,  like  other  debts  due  to  it,  constitute  a  fund  to  which 
creditors  may  look  for  the  payment  of  their  claims;  and  when 
the  corporation  neglects  to  call  them  in,  a  court  of  equity  will 
enforce  their  payment:  Sanger  v.  Upton,  91  U.  S.  56.  The 
contention  of  appellants,  that  this  equitable  remedy  is  super- 
seded in  this  state  by  section  322  of  the  Civil  Code,  and  that 
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the  only  personal  liability  of  the  stockholder  is  that  fixed  by 
that  section,  is  not  tenable,  and  was  so  held  by  this  court  in . 
Harmon  ▼.  Page^  62  Cal.  448.  The  remedy  given  by  that  sec- 
tion of  the  code  is  purely  statutory,  and  furnishes  to  creditors 
of  corporations  additional  security  by  making  the  stockholder- 
directly  liable  for  his  proportion  of  the  corporate  debts,  and 
was  not  intended  to  diminish  the  assets  of  the  corporation  by 
releasing  the  stockholder  from  his  indebtedness  to  the  corpora- 
tion on  account  of  his  unpaid  subscription  for  stock,  or  to  take 
away  from  the  creditor  the  right  to  resort  to  a  court  of  equity 
to  compel  its  payment. 

2.  All  the  stockholders  were  not  made  parties  defendant, 
and  the  objection  to  their  non-joinder  was  taken  both  by  de- 
murrer and  answer.  The  ol  jection  is  not  well  taken,  although 
the  rule  contended  for  by  a  ppellants  finds  support  in  some  of 
the  decided  cases.  The  pi  ecise  question  arose  in  the  case 
of  Hatch  V.  Dana,  101  U.  S  205;  and  it  was  there  held,  in  an 
opinion  the  reasoning  of  waich  »ieems  to  us  to  be  conclusive, 
that  it  is  not  necessary  that  all  the  stockholders  should  be 
made  defendants  in  this  kind  of  an  action.  The  court  there 
say:  "  The  liability  of  a  stockholder  for  the  capital  stock  of  a 
company  is  several,  and  not  joint.  By  his  subscription  each 
becomes  a  several  debtor  to  the  company,  as  much  so  as  if  he 
had  given  his  promissory  note  for  the  amount  of  his  subscrip- 
tion. At  law,  certainly,  his  subscription  may  be  enforced 
against   him   without  joinder  of  other   subscribers;    and  in> 

equity  his  liability  does  not  cease  to  be  several It  may 

be  that  if  the  object  of  the  bill  is  to  wind  up  the  aff'airs  of  thia 
corporation,  all  the  share-holders,  at  least  so  far  as  tiiey  can 
be  ascertained,  should  be  made  parties,  that  complete  justice 
may  be  done  by  equalizing  the  burdens,  and  in  order  to  pre- 
jvent  multiplicity  of  suits.  But  this  is  no  such  case.  The 
/most  that  can  be  said  is,  that  the  presence  of  all  the  stock- 
holders might  be  convenient,  not  that  it  is  necessary,  Wher» 
the  only  object  of  a  bill  is  to  obtain  payment  of  a  judgment 
against  a  corporation  out  of  its  credits  or  intangible  property^ 
— that  is,  out  of  its  unpaid  stock,  —  there  is  not  the  same  rea- 
son for  requiring  all  the  stockholders  to  be  made  defendants. 
In  such  a  case  no  stockholder  can  be  compelled  to  pay  more 
than  he  owes."  And  this  rule  is  followed  by  other  courts: 
Thompson  v.  Reno  Sav.  Bank,  19  Nev,  103;  3  Am.  St.  Rep. 
797;  BartUtt  v.  Drew,  57  N.  Y.  687;  Brundage  y.  Monumental 
eU.  Mining  Co.,  12  Or.  322. 
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3.  It  was  not  necessary  for  plaintiff  to  show  that  he  had 
pursued  his  statutory  remedy  against  the  stockliolders.  Tlie 
rule  is,  that  a  creditor  has  a  right  to  resort  to  the  equitable 
remedy  invoked  by  the  plaintiff  in  this  action  after  he  had 
exhausted  his  legal  remedies  against  the  corporation,  and  this 
was  shown  in  this  case  by  plaintiff's  judgment,  and  the  return 
of  the  execution  issued  thereon  unsatisfied. 

4.  The  court  did  not  err  in  refusing  to  allow  defendants  to 
show  that  the  corporation  was  the  owner  and  in  possession  of 
a  large  number  of  street-cars  and  other  personal  property,  and 
a  line  of  street-railway  and  of  valuable  franchises  within  the 
city  of  San  Diego.  The  purpose  of  this  offered  evidence  was 
to  show  that  plaintiff  had  not  exhausted  his  legal  remedy 
upon  his  judgment,  but  was  not  competent  for  that  purpose. 
The  rule  upon  this  point  is  thus  stated  by  Mr.  Justice  Field 
in  Jones  v.  Green,  1  Wall.  332:  "  The  court,  when  its  aid  is 
invoked,  looks  only  to  the  execution,  and  the  return  of  the 
officer  to  whom  the  execution  was  directed.  The  execution 
shows  the  remedy  afforded  at  law  has  been  pursued,  and  of 
course  is  the  highest  evidence  of  the  fact.  The  return  shows 
whether  the  remedy  has  proved  effectual  or  not,  and  from  the 
embarrassments  which  would  attend  any  other  rule  the  return 
is  held  conclusive.  The  court  will  not  entertain  inquiries  as 
to  the  diligence  of  the  officer  in  endeavoring  to  find  property 
upon  which  to  levy." 

5.  The  appellants  offered  to  show  that  the  indebtedness 
for  which  plaintiff's  judgment  against  the  corporation  was  re- 
covered arose  upon  a  contract  which  was  ultra  vires.  The 
evidence  was  excluded,  and  this  ruling  is  assigned  as  error. 
The  question  is  thus  presented,  whether  such  judgment  is 
conclusive  upon  the  stockholders  of  the  corporation  in  this 
action,  and  that  it  is  we  entertain  no  doubt.  The  object  of 
this  suit  is  to  compel  the  corporation  against  whom  the  judg- 
ment was  recovered  to  satisfy  the  same  out  of  its  assets,  and 
it  is  not  competent  for  the  defendants,  who  are  simply  called 
upon  to  pay  what  they  owe  to  the  corporation  in  order  that  its 
obligations  may  be  discharged,  to  reopen  the  question  whether, 
upon  the  facts,  the  plaintiff  ought  to  have  had  judgment 
against  the  corporation.  The  judgment  was  a  conclusive  de- 
termination of  that  fact  as  against  the  corporation  and  all  per- 
sons in  privity  with  it,  and  carries  with  it,  without  relitigating 
the  facts  upon  which  it  is  based,  the  undoubted  right  of  en- 
forcement against  the  property  of  the  corporation,  and  that  is 
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all  that  if  sought  in  this  case.  A  corporation  represents  and 
binds  its  stockholders  in  all  matters  within  the  limits  of  its 
■corporate  power,  so  long  as  it  acts  in  good  faith  and  without 
fraud  upon  their  rights;  and  in  the  bringing  and  defending  of 
suits  affecting  the  rights  and  obligations  of  the  corporation,  it 
binds  the  stockholders  as  fully  as  in  the  making  of  contracts. 
The  right  to  sue  and  be  sued,  to  maintain  and  defend  actions 
concerning  corporate  rights  and  corporate  liabilities,  is  a  power 
incident  to  every  corporation.  In  this  state  it  is  not  only  con- 
ferred by  statute,  but  is  preserved  by  constitutional  provision: 
Const.,  art.  12,  sec.  4.  And  with  this  right  of  the  corpora- 
tion to  maintain  and  defend  actions  concerning  its  corporate 
rights  or  liabilities  the  stockholder  cannot  interfere,  except 
when  the  directors  refuse  to  act,  or  are  guilty  of  fraud  in  the 
maintenance  or  defense  of  the  action:  Newby  v,  Oregon  Cent, 
R.  R.  Co.,  1  Saw.  63;  Memphis  City  v.  Dean,  8  Wall.  73;  Ware 
V.  Bazemore,  58  Ga.  316;  Greaves  v.  Gouge,  69  N.  Y.  154; 
Brewer  v.  Boston  Theatre,  104  Mass.  378,  It  must  necessarily 
follow,  from  the  nature  of  this  corporate  power,  that  a  judg- 
ment against  a  corporation  for  an  alleged  corporate  indebted- 
ness is  conclusive  upon  it,  and  of  the  right  of  the  creditor 
to  subject  its  property  to  the  satisfaction  thereof;  and  in  the 
absence  of  fraud,  equally  conclusive  upon  the  stockholder 
when  it  is  sought  to  satisfy  the  judgment  out  of  the  assets  of 
the  corporation  in  his  hands.  This  was  so  held  in  Marsh  v. 
Burroughs,  1  Woods,  471.  Mr.  Justice  Bradley,  in  delivering 
the  opinion  of  the  court  in  that  case,  said:  "The  stockholders 
of  the  bank  cannot  ask  to  go  behind  the  judgments  rendered 
Against  the  bank  and  question  the  original  cause  of  action, 
tinless  they  can  show  collusion  between  the  plaintiff  and  the 
bank,  entered  into  for  the  purpose  of  defrauding  the  stock- 
holders." And  this  view  is  also  sustained  by  the  following 
cases:  Glenn  v.  Williams,  60  Md.  93;  Henry  v.  Elder,  63  Ga. 
347;  Lehman  r.  Glenn,  87  Ala.  618;  Stephens  v.  Fox,  83  N.  Y. 
317;  Merchants^  Bank  v.  Chandler,  19  Wis.  435.  See  also 
Morawetz  on  Private  Corporations,  sec.  865. 

6,  The  appellant  Babcock  offered  to  show  upon  the  trial 
that  he  was  the  real  owner  of  only  425  of  the  shares  issued  to 
him  by  the  corporation,  and  that  the  others  standing  in  his 
name  on  its  books  were  owned  by  other  parties,  and  that  they 
were  issued  to  him  as  a  matter  of  convenience  to  enable  him  to 
negotiate  a  loan  for  such  owners.  The  evidence  was  excluded, 
and  in  our  opinion  the  ruling  was  correct.    It  seems  to  be  well 
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settled  that  one  to  whom  stock  is  issued  by  the  corporation,  and 
who  has  the  same  placed  in  his  name  on  the  corporation  books 
as  the  owner,  is  liable  to  the  creditors  of  the  corporation  as 
though  he  were  the  absolute  owner;  and  this  whether  he  was 
in  fact  a  pledgee,  agent,  or  trustee  for  the  real  owner:  National 
Bank  v.  Case,  99  U.  S.  631;  Cook  on  Stockholders,  sees.  249- 
253;  Thompson  on  Stockholders,  sec.  223;  Thompson  v.  Reno 
Sav.  Bank,  19  Nev.  103;  3  Am.  St.  Rep.  797.  The  foregoing 
views  dispose  of  all  the  questions  presented  by  this  appeal 
requiring  special  discussion. 
Judgment  and  order  affirmed. 


In  ths  cask  or  Potter  r.  Dear,  95  Cal.  578,  it  was  decided  thai  a  indgin«iit 
ereditor  who  has  sxhausted  his  legal  remedies  against  a  corporatiou  may 
maintain  a  creditor's  bill  against  one  or  more  stockholders  to  recover  the 
amount  due  to  the  corporation  upon  unpaid  subscriptions  to  its  stock;  that 
the  corporation  is  not  an  indispensable  party  to  such  bill,  unless  the  object 
of  the  action  is  to  secure  an  adjudication  of  the  rights  and  liabilities  of  all  the 
parties,  and  a  final  settlement  of  all  the  a£fairs  of  the  company,  and  if  the 
action  is  against  a  single  stockholder,  objection  to  the  non-joinder  of  ihe  cor- 
poration is  waived,  if  not  made  by  demurrer  or  answer;  and  that  a  conrt  of 
equity  will  entertain  jurisdiction  of  an  action  by  a  judgment  creditor  who- 
has  exhausted  his  legal  remedies  against  the  corporation  to  compel  payment 
of  unpaid  subscriptions  to  its  stock,  without  regard  to  the  exhaustion  of  any 
eoncurrent  legal  remedy  against  the  stockholders  upon  their  iudiTidual  lia- 
bility. 

CoBTORATioirs  —  CiPrPAL  Stock  —  Rights  of  Crkditors.  —  The  capital 
stock  of  a  corporation  constitutes  the  basis  of  its  credit,  and  persons  dealing 
with  it  have  a  right  to  assume  that  the  stock  subscription  has  been  paid, 
or  that  it  can  be  reached  for  corporate  debts:  Ely  ton  Land  Co.  v.  Birming- 
ham Warehouse  etc.  Co.,  92  Ala.  407;  25  Am.  St.  Rep.  65,  and  note;  and 
the  creditors  have  a  right  to  insist  upon  the  collection  of  such  subscription: 
Oogebic  Investment  Co.  r.  Iron  Chief  Mining  Co.,  78  Wis.  427;  2.3  Am.  St. 
Rep.  417,  and  note;  Bailey  v.  Pittsburg  Coal  R.  R.  Co.,  139  Pa.  St.  213;  see 
extended  note  to  Thompson  r.  Reno  Sav.  Bank,  3  Am.  St.  Rep.  80&-811; 
extended  note  to  Oermantown  etc.  R'y  Co.  v.  Fitler,  100  Am.  Dec.  552.  In 
order  to  maintain  such  a  suit,  a  creditor  must  show  that  there  were  no  other 
assets  of  the  corporation  out  of  which  the  debt  could  have  been  satisfied: 
Burch  T.  Taylor,  1  Wash.  246. 

CORPOBATIOVa  —  LlABILITT  OV  StOOKHOLDIRS  JoINT,  NOT  SlTIBAL.  —  The 

liability  of  stockholders  of  a  corporation  to  its  creditors  is  joint,  not  several: 
Abbey  ▼.  W.  B.  Orimes  etc  Co.,  44  Kan.  415;  see  extended  note  to  Thompson 
V.  Reno  Sav.  Bank,  3  Am.  St.  Rep.  815,  852-854;  extended  note  to  McCarthy 
▼.  Lavasche,  31  Am.  Rep.  88. 

Corporations.  —  A  Crrditor  must  Exhaust  Legal  Rkmedies  before 
proceeding  in  equity  against  the  stockholders  of  a  corporation  for  unpaid 
subscriptions:  See  extended  note  to  T/iompson  v.  Reno  Sav.  Btutk,  3  Am.  St. 
Rep.  814;  also  Dreiaback  t.  Price,  133  Pa.  St.  66a 
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ExKCCTioir  —  CovoLxrsiTBNESs  or  Rktorn.  — A  return  of  a  lery  of  execu- 
tion is,  in  New  Hampshire,  conclusive  evidence  that  the  debtor's  title  to  the 
property  and  those  claiming  under  him  by  title  subsequenk  to  the  attach- 
ment passed  to  the  judgment  creditor:  Ladd  v.  Wiggin,  35  N.  H.  421;  69 
Am.  Dec.  551,  and  note.  A  return  of  an  officer  is  conclusive  on  parties  to 
the  record  when  collaterally  attacked:  Doe  v.  IngeraoU,  11  Stnedes  k  M.  249; 
49  Am.  Dea  67,  and  note;  Steven*  t.  Brown,  3  Vt.  420;  23  Am.  Dec.  215, 
and  note. 

COBFORATIONS — CoKCLUSIVENESS   OF    JUDQMENT  AOAIM8T,    AS  TO  UnFAID 

Stock  Subscriptions.  — A  judgment  against  an  insolvent  corporation,  fore- 
closing a  deed  of  assignment  made  by  it,  is  conclusive  on  the  stockholders  as 
to  all  corporate  matters  and  property  rights  and  interests  in  the  corporation: 
Semple  t.  QUnn,  91  Ala.  245;  24  Am.  St.  Rep.  894,  and  note.  As  to  the 
conclusiveness  of  a  judgment  against  a  corporation  in  a  creditor's  suit  to 
reach  unpaid  stock  subscriptions,  see  extended  note  to  Thompson  r.  Reno 
Sav.  Bank,  3  Am.  St.  Rep.  814-815,  858;  see  Tatum  r.  Rosenthal,  95  Cal. 
129;  atae,  p.  97,  and  note. 

CORPOBATIONS.  —  WhO  ARB  STOCKHOLDERS  LlABLB  TO  CREDITORS  FOR  Un- 

FAiD  Subscriptions:  See  extended  note  to  Thompson  v.  Reno  Sav.  Bank,  3 
Am.  St.  Rep.  829.  A  subscriber  to  the  capital  stock  of  a  corporation  who 
has,  in  good  faith,  transferred  his  shares  to  another,  the  transfer  having  been 
accepted  by  the  corporation  before  an  assessment,  is  not  liable  for  the  unpaid 
subscription:  Stewart  v.  Walla  Walla  Printing  etc.  Co.,  1  Wash.  521;  Citizens' 
etc.  Sav.  Bank  r.  Oilletpie,  115  Pa.  St.  664.  When  shares  of  a  corporation  are 
held  by  a  person  as  trustee  for  another,  the  legal  owner  ia  primarily  liable 
both  to  the  company  and  ita  creditors:  Winston  r.  Dorsett  Pipe  etc.  Co.,  129 
I1L64. 


People  v.  Lee  Kong. 

[95  ClLirOKNIA,   666.] 
AaSAULT  WITH   IlTTKITT  TO   MURDER,    PkRSON    InTKNDXD  TO  BB  ElLLBD   NOT 

BBINO  WHKRX  AocusBD  THOUGHT  Ub  WAS.  —  When  a  policeman  bores 
a  hole  in  the  roof  of  a  bpilding,  in  order  to  ascertain  from  observation 
whether  or  not  the  occupant  is  conducting  a  gambling  or  lottery  game 
therein,  and  such  occupant,  believing  the  policeman  to  be  on  the  roof  at 
the  point  of  contemplated  obserration,  tires  his  pistol  at  that  spot  with 
intent  to  kill,  he  is  guilty  of  an  assault  with  intent  to  commit  murder, 
although  the  policeman  was  not  at  the  spot  when  the  shot  was  fired,  but 
was  npon  another  part  of  the  roof. 

Amault— Unlawful  Aitbmpt  and  Prbsbnt  Abilitt  Necbssart  to  Com. 
ITITUTB.  — To  constitute  an  assault,  there  must  be  an  unlawful  attempt 
and  a  present  ability  to  inflict  the  injury. 

Criminal  Attempt  Frustratxd  bt  Unknown  Obstruction.  —  Where  the 
ariminal  result  of  an  attempt  is  not  accomplished,  simply  because  of  an 
obttmction  in  the  way  of  the  thing  to  be  operated  upon,  which  ia  un- 
known to  the  aggressor  at  the  time,  the  criminal  attempt  is  committed. 

Pbbsbnt  Ability  to  Murder,  Pkiuon  has,  when.  —  A  person  has  the 
present  ability  to  commit  an  intended  murder  when  he  has  a  loaded 
pistol,  and  the  intended  victim  is  within  reach  of  its  shot,  and  the  fact 
that  the  perpetrator  was  mistaken  as  to  the  exact  spot  where  his  intended 
victim  was  at  the  time  of  the  firing  is  immaterial. 
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C  C  Stephens  and  H.  C.  Grant,  for  the  appellant. 
W.  H.  H.  ffart,  attorney-general,  for  the  respondent. 

Qaroutte,  J.  Appellant  was  convicted  of  the  crime  of  an 
ftisault  with  intent  to  commit  murder,  and  now  prosecutes 
this  appeal,  insisting  that  the  evidence  is  insufficient  to  sup- 
port the  verdict. 

The  facts  of  the  case  are  novel  in  the  extreme,  and  when 
applied  to  principles  of  criminal  law,  a  question  arises  for  de- 
termination upon  which  counsel  have  cited  no  precedent. 

A  policeman  secretly  bored  a  hole  in  the  roof  of  appellant's 
building  for  the  purpose  of  determining,  by  a  view  from  that 
point  of  observation,  whether  or  not  he  was  conducting  therein 
a  gambling  or  lottery  game.  This  fact  came  to  the  knowledge 
of  appellant,  and  upon  a  certain  night,  believing  that  the  po- 
liceman was  upon  the  roof  at  the  contemplated  point  of  obser- 
vation, he  fired  his  pistol  at  the  spot.  He  shot  in  no  fright, 
and  his  aim  was  good,  for  the  bullet  passed  through  the  roof 
at  the  point  intended;  but  very  fortunately  for  the  oflScer  of 
the  law,  at  the  moment  of  attack  he  was  upon  the  roof  at  a 
different  spot,  viewing  the  scene  of  action,  and  thus  no  sub- 
stantial results  followed  from  appellant's  fire. 

The  intent  to  kill  is  quite  apparent  from  the  evidence,  and 
the  single  question  is  presented,  Do  the  facts  stated  constitute 
an  assault?  Our  Criminal  Code  defines  an  assault  to  be  "an 
unlawful  attempt,  coupled  with  a  present  abil'y,  to  commit  a 
violent  injury  upon  the  person  of  another."  It  will  thus  be 
seen  that  to  constitute  an  assault  two  elements  are  necessary, 
and  the  absence  of  either  is  fatal  to  .the  charge.  There  must 
be  an  unlawful  attempt,  and  there  must  be  a  present  ability, 
to  inflict  the  injury.  In  this  case  it  is  plain  that  the  appellant 
made  an  attempt  to  kill  the  ofiicer.  It  is  equally  plain  that 
this  attempt  was  an  unlawful  one.  For  the  intent  to  kill  was 
present  in  his  mind  at  the  time  he  fired  the  shot,  and  if  death 
had  been  the  result,  under  the  facts  as  disclosed,  there  was  no 
legal  justification  to  avail  him.  The  fact  that  the  officer  was 
not  at  the  spot  where  the  attacking  party  imagined  he  was, 
and  where  the  bullet  pierced  the  roof,  renders  it  no  less  an 
attempt  to  kill.  It  is  a  well-settled  principle  of  criminal  law 
in  this  country,  that  where  the  criminal  result  of  an  attempt 
is  not  accomplished,  simply  because  of  an  obstruction  in  the 
way  of  the  thing  to  be  operated  upon,  and  these  facts  are 
unknown  to  the  aggressor  at  the  time,  the  criminal  attempt  is 
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committed.  Thus  an  attempt  to  pick  one's  poctet  or  to  steal 
from  his  person,  when  he  has  nothing  in  his  pocket  or  on  his 
person,  completes  the  oflFense  to  the  same  degree  as  if  he  had 
money  or  other  personal  property  which  could  be  the  subject 
of  larceny:  State  v.  Wilson,  30  Conn.  500;  Commonwealth  v. 
McDonald,  5  Gush.  365;  People  v.  Jones,  46  Mich.  441;  Feople 
T.  Moran,  123  N.  Y.  254;  20  Am.  St.  Rep.  732. 

Having  determined  that  appellant  was  guilty  of  an  unlaw- 
ful attempt  to  kill,  was  such  attempt  coupled  with  the  present 
ability  to  accomplish  the  deed?  In  the  case  of  People  v.  Yslas, 
27  Gal.  633,  this  court  said:  "The  common-law  definition  of 
an  assault  is  substantially  the  same  as  that  found  in  our  stat- 
ute." Conceding  such  to  be  the  fact,  we  cannot  indorse  those 
authorities,  principally  English,  which  hold  that  an  assault 
may  be  committed  by  a  person  pointing  in  a  threatening 
manner  an  unloaded  gun  at  another;  and  this,  too,  regardless 
of  the  fact  whether  the  party  holding  the  gun  thought  it  was 
loaded,  or  whether  the  party  at  whom  it  was  menacingly 
pointed  was  thereby  placed  in  great  fear.  Under  our  statute 
it  cannot  be  said  that  a  person  with  an  unloaded  gun  would 
have  the  present  ability  to  inflict  an  injury  upon  another 
many  yards  distant,  however  apparent  and  unlawful  his 
attempt  to  do  so  might  be.  It  was  held  in  the  case  of  State 
V.  Swaih,  8  Ind.  524,  that  there  was  no  assault  to  commit 
murder  where  A  fires  a  gun  at  B  at  a  distance  of  forty  feet, 
with  intent  to  murder  him,  if  the  gun  is  in  fact  loaded  with 
powder  and  a  slight  cotton  wad,  although  A  believes  it  to  be 
loaded  with  powder  and  ball.  The  later  Indiana  cases  sup- 
port this  rule,  although  in  Kunkle  v.  State,  32  Ind.  280,  the 
court,  in  speaking  of  the  Swails  case,  said:  "But  if  the  case  is 
to  be  understood  as  laying  down  the  broad  proposition  that  to 
constitute  an  assault  ....  with  intent  to  commit  felony,  the 
intent  and  the  present  ability  to  execute  must  necessarily  be 
conjoined,  it  dofjs  not  command  our  assent  or  approval."  In 
the  face  of  the  fact  that  the  statute  of  this  state  in  terms  re- 
q[uires  that  in  order  to  constitute  an  assault  the  unlawful  at- 
«mpt  and  present  ability  must  be  conjoirjed,  Kunkle  v.  State, 
J2  Ind.  230,  can  have  no  weight  here.  In  State  v.  Napper,  6 
^ev.  115,  the  court  reversed  the  judgment  upon  the  ground 
bat  the  people  failed  to  prove  that  the  pistol  with  which  the 
asault  was  alleged  to  have  been  made  was  loaded,  and  that 
onsequently  there  was  no  proof  that  the  defendant  had  the 
pesent  ability  to  inflict  the  injury. 
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It  is  not  the  purpose  of  the  court  to  draw  nice  distinctions 
between  an  attempt  to  commit  an  offense  and  an  assault  with 
intent  to  commit  the  oflfense,  for  such  distinctions  could  only 
have  the  eflfect  to  favor  the  esca{)eof  criminals  from  their  just 
deservings.  And  in  view  of  the  fact  that  all  assaults  to  com- 
mit felonies  can  be  prosecuted  as  attempts,  we  can  see  no  ob- 
ject in  carrying  the  discussion  of  the  subject  to  any  greater 
lengths. 

In  this  case  the  appellant  had  the  present  ability  to  inflict 
the  injury.     He  knew  the  ofl&cer  was  upon  the  roof,  and  know- 
ing that  fact  he  fired  through  the   roof  with  the  full  determi- 
nation of  killing  him.     The  fact  that  he  was  mistaken   in 
judgment  as  to  the  exact  spot  where  his  intended  victim  was 
located  is  immaterial.     That  the  shot  did  not  fulfill  the  mis- 
sion intended  was  not  attributable  to  forbearance  or  kindness 
of  heart  upon  defendant's  part;  neither  did  the  officer  escape 
by  reason  of  the  fact  of  his  being  so  far  distant  that  the  deadly 
missile  could  do  him  no  harm.     He  was  sufficiently  near  to 
be  killed  from  a  bullet  from  the  pistol,  and  his  antagonist  fired 
with  the  intent  of  killing  him.     Appellant's  mistake  as  to  the 
policeman's  exact  location  upon  the  roof  affords  no  excuse  for 
his  act,  and  causes  the  act  to  be  no  less  an  assault.    These  acts 
disclose  an  assault  to  murder  as  fully  as  though  a  person 
should  fire  into  a  house  with  the  intention  of  killing  the  occu- 
:pant,  who  fortunately  escaped  the  range  of  the  bullet:    See 
Cowley  V.  State,  10  Lea,  282.     The  fact  that  the  shots  were 
directed  indiscriminately  into  the  house,  rather  than  that  the 
intended  murderer  calculated  that  the  occupant  was  located 
at  a  particular  spot,  and  then  trained  his  fire  to  that  point, 
could  not  affect  the  question.    The  assault  would  be  complete 
-and  entire  in  either  case.     If  a  man,  intending  murder,  being 
-in  darkness  and  guided  by  sound  only,  should  fire,  and  the 
bullet  should  pierce  the  spot  where  the  party  was  supposed  to 
he,  but  by  a  mistake  in  hearing  the  intended  victim  was  not 
-at  the  point  of  danger,  but  some  distance  therefrom,  and  yef 
"within  reach  of  the  pistol-ball,  the  crime  of  assault  to  commit 
cmurder  would  be  made  out;  for  the  unlawful  attempt  and  th( 
^present  ability  are  found  coupled  together.     If  appellant's  ain 
.3iad  not  been  good,  or  if  through  fright  or  accident  when  point 
dng  the  weapon  or  pulling  the  trigger,  or  if  the  ball  had  bee» 
deflected  in  its  course  from  the  intended  point  of  attack,  ani 
by  reason  of  the  occurrence  of  any  one  of  these  contingencia 
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the  party  had  been  shot  and  killed,  a  murder  would  have  been 
committed.     Such  being  the  fact,  the  assault  is  established. 

The  fact,  of  itself,  that  the  policeman  was  two  feet  or  ten  feet 
from  the  spot  where  the  fire  was  directed,  or  that  he  was  at  the 
right  hand  or  at  the  left  hand  or  behind  the  defendant  at  the 
time  the  shot  was  fired,  is  immaterial  upon  this  question. 
That  element  of  the  case  does  not  go  to  the  question  of  present 
ability,  but  pertains  to  the  unlawful  attempt. 

Let  the  judgment  and  order  be  affirmed. 

Harrison,  J.  (concurring).  I  concur  in  the  judgment 
upon  the  ground  that  upon  the  evidence  before  them  the  jury 
have  determined  that  the  unlawful  attempt  of  the  defendant 
was  coupled  with  a  present  ability  —  that  is,  an  ability  by 
the  means  then  employed  by  him  in  furtherance  of  such  at- 
tempt—  to  commit  murder  upon  the  policeman. 


Crikikal  Law — Assault  with  Intbnt  to  Kill — Nbcessitt  fob 
Prksbnt  Abilitt.  —  To  eonstitata  an  asaanlt,  there  must  be  aa  intentional 
attempt  to  do  injary  to  the  person  of  another,  eonpled  with  the  present  abil> 
ity  to  do  the  injury  attempted:  StcUe  v.  Godfrey,  17  Or.  300;  11  Am.  St.  Rep. 
830,  and  note;  State  r.  Swaila,  8  Ind.  624;  63  Am.  Dec.  772,  and  note.  In  an 
indictment  for  assault,  it  is  sufficient  to  charge  present  ability  in  the  language 
of  the  statute:  Jfarshall  v.  State,  123  lud.  128.  It  is  sufficient  to  allege  in 
the  indictment  that  the  assault  was  committed  in  the  manner  and  with  the 
intent  necessary  to  constitute  the  offense,  without  expressly  averring  the 
"  present  ability  "  necessary  under  the  statute  to  constitute  the  assault:  Bus- 
*eU  V.  State,  62  Ark.  276.  As  to  what  constitutes  an  assault  with  intent  to 
kill,  see  note  to  Patteraon  v.  State,  21  Am.  St.  Rep.  165.  See  also  note  to 
Chriaman  r.  Slate,  26  Am.  St.  Rep.  47.  Where  one,  intending  violence  to 
another,  sheltered  within  a  house,  casts  upon  the  roof  of  the  house  lighted 
dynamite  cartridges,  known  to  possess  sufficient  explosive  power  to  crush  the 
house  and  kill  the  inmates,  but  which  failed  of  that  result  only  because  they 
rolled  from  the  roof  before  exploding,  he  is  guilty  of  an  actual  assault  with 
t&teat  to  killt  Oo^  r.  StmU,  88  Tenn.  260. 
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CONNECTICUT. 


Mascolo  v.  Montbsanto. 

[61  CONMBCTICUT,  50.] 
COKSIDSBATIOK.  — ThK  WITHDRAWAL  OT  A  CiTIL  ACTIOM  against  ft  minor  SOB 

of  the  maker  of  a  note  is  a  consideration  snfficient  to  support  it,  when 
ineh  son  had  besn  arrested  in  the  action,  and  his  release  was  procured 
by  the  execution  of  a  note  and  the  consequent  dismissal  of  the  action. 
CONSIDEKATION.  —  AnY   DaMAQE,  OR   AnY   SUSPENSION  OF  A  RiOHT,  OR  AnT 

Liability  to  a  Loss  occasioned  to  one  by  the  promise  of  another  is  » 
snfficient  consideration  for  sucli  promise,  and  will  make  it  binding,  though 
no  actual  benefit  accrues  to  the  promisor. 

Ck)Nsn>KRATioy.  —  A  Forbearancb  to  Sue,  or  a  Dismissal  or  a  Sim  already 
begun,  is  a  sufficient  consideration  for  a  promise,  though  the  promisor  hae 
no  direct  interest  in  the  suit  and  is  not  directly  benefited  by  the  delay. 

Duress  of  Imprisonment  cannot  exist  when  the  imprisonment  is  lawful.  If, 
therefore,  a  man,  supposing  he  has  a  right  of  action  against  another^ 
causes  him  to  be  arrested  and  imprisoned,  and  the  defendant  voluntarily 
executes  a  deed  for  his  deliverance,  he  cannot  avoid  it  for  duress  of  im- 
prisonment, although  in  fact  plaintiff  had  no  right  of  action. 

Parties  to  a  Criminal  Act  cannot  be  in  Pari  Delicto  when  one  of  them 
could  not  consent  to  the  act  because  he  was  not  within  the  age  of  oonseat. 

/.  P.  Qoodhart,  for.  the  appellant. 

P.  Pond  and  W.  Pond,  for  the  appellee. 

Andrews,  C.  J.  A  minor  son  of  the  defendant  was  sued  in 
a  civil  action  for  an  assault  and  battery  and  his  body  attached. 
The  defendant  went  with  his  son  and  the  oflficer  to  the  office 
of  the  attorney  who  had  issued  the  complaint.  He  there  met 
the  plaintiff,  and  such  negotiations  were  had  that  the  defend- 
ant paid  twenty  dollars  in  money  and  gave  his  note  for  the 
sum  of  eighty  dollars  to  the  plaintiff,  and  the  action  for  as- 
eault  was  withdrawn.    The  note  was  in  these  words: — 
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"New  Haven,  Conx.,  April  5,  1890. 
"For  value  received,  in  consideration  of  the  withdrawal  of 
a  suit  against  my  son  Achillo  Montesanto  without   further 
costs,  I  promise  to  pay  to  the  order  of  John  Mascolo  eighty 
dollars  on  demand.  Giuseppb  Montesanto." 

The  case  was  tried  in  the  city  court  of  the  city  of  New  Ha- 
ven. The  defendant  admitted  that  he  signed  the  note,  but 
denied  that  there  was  any  lawful  consideration  therefor,  and 
he  claimed  that  the  signature  was  obtained  from  him  by 
duress,  fraud,  and  deceit.  The  court  made  a  finding  of  facts 
as  follows:  On  April  5,  1890,  Angelo  Mascolo,  a  minor  about 
twelve  and  one  half  years  of  age,  by  his  father  and  next  friend, 
the  plaintiflF  in  this  case,  brought  a  civil  action,  by  A.  H. 
Moulton,  attorney,  against  Achillo  Montesanto,  a  minor  about 
fifteen  and  one  half  years  of  age,  the  son  of  Giuseppe  Monte- 
santo, the  defendant  in  this  case,  by  writ  and  complaint  duly 
issued  and  returnable  before  J.  W.  Chapin,  justice  of  the  peace, 
in  which  complaint  it  was  alleged  that  the  said  Achillo  Mon- 
tesanto made  an  assault  upon  and  had  committed  buggery 
upon  and  with  said  Angelo  Mascolo,  and  that  in  the  commis- 
sion of  the  assault  he  had  greatly  injured  him,  and  communi- 
cated a  loathsome  disease  to  him,  whereby  he  became  sick  and 
disabled,  and  was  subjected  to  great  expense  for  medical  ser- 
vice, care,  and  attendance,  for  which  damages  in  the  sum  of 
one  hundred  dollars  were  demanded  in  the  action.  The  writ 
and  complaint  were  duly  served  by  Michael  R.  Enscoe,  a  con- 
stable of  the  town  of  New  Haven,  who,  by  special  direction  of 
Moulton,  the  attorney,  attached  the  body  of  Achillo  Monte- 
«anto,  took  him  into  custody,  and  brought  him  to  the  oflBce  of 
the  attorney.  Giuseppe  Montesanto  followed  his  son  Achillo 
to  the  office,  and  there  met  the  attorney  and  John  Mascolo,  the 
father  of  Angelo.  The  plaintiff  and  defendant,  being  Italians 
unable  to  speak  the  English  language,  called  one  Richards 
into  the  office  to  act  as  interpreter,  and  through  him  oral  com- 
munications were  made  between  the  attorney,  Montesanto,  and 
Mascolo  concerning  the  arrest  and  the  case.  Tiirough  the  in- 
terpreter, an  agreement  was  entered  into,  with  the  knowledge, 
consent,  and  under  the  advice  of  the  attorney  for  the  plaintiff 
in  the  original  suit,  between  John  Mascolo,  father  and  next 
friend  of  Angelo  Mascolo,  the  boy  claimed  to  be  so  injured, 
and  Giuseppe  Montesanto,  father  of  Achillo,  the  boy  who  it 
was  claimed  committed  the  injury,  which  agreement  the  court 
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finds  to  have  been  aa  follows:  That  upon  condition  of  tho 
withdrawal  of  the  civil  action  of  Angelo  Mascolo,  by  his  father 
and  next  friend,  John  Mascolo,  against  Achillo  Montesanto, 
he,  Giuseppe  Montesanto.  would  pay  to  John  Mascolo  the  sum 
of  twenty  dollars  down,  and  also  give  his  promissory  note  for 
the  sum  of  eighty  dollars,  payable  to  the  order  of  John  Mas- 
colo, on  demand;  which  payment  was  then  and  there  made, 
and  the  note  given  after  having  been  read  to  the  maker  by 
the  interpreter;  which  note  is  the  subject  of  this  suit.  The 
court  further  finds  that  previous  to  the  making  of  this  agree- 
ment Giuseppe  Montesanto,  the  defendant,  requested  Moulton, 
the  original  plaintiff's  attorney,  through  the  interpreter,  to 
inform  him  as  to  what  claims  were  made  against  the  defend- 
ant's son  Achillo  in  the  civil  suit;  that  the  attorney  fully  and 
plainly  explained  to  him  all  that  was  claimed  in  the  suit,  and 
in  reply  to  Montesanto's  inquiries  as  to  his  son's  liability  to 
any  other  claim,  Moulton  informed  him  that  he  might  be  lia- 
ble to  a  criminal  prosecution  for  the  offense,  and  at  the  same 
time  informed  him  that  he  had  no  control  as  to  such  criminal 
prosecution,  and  that  any  settlement  of  the  pending  civil  case 
would  not  and  could  not  make  any  difference  as  to  such  crim- 
inal prosecution. 

The  court  finds  that  while  the  agreement  was  pending  a 
friend  suggested  to  Montesanto,  the  defendant,  that  he  would 
give  a  continuance  bond  for  the  defendant's  son  if  desired,  but 
the  defendant  declined  to  ask  for  continuance  or  to  accept  the 
proffered  bond,  and  that  he  voluntarily  paid  the  sura  of  twenty 
dollars,  and  gave  the  note  for  eighty  dollars,  solely  upon  the 
condition  that  the  civil  action  would  be  withdrawn  and  his 
son  released.  Upon  payment  of  the  twenty  dollars  and  the 
delivery  of  the  note  by  the  defendant  to  the  attorney  for  the 
plaintiff,  the  suit  was  withdrawn,  and  the  defendant's  son  wai 
released  and  took  an  early  departure  from  the  jurisdiction. 
No  return  of  the  writ  was  ever  made  to  the  justice  of  the  peace. 

Upon  the  foregoing  facts,  the  defendant  claimed  that  he  gave 
the  note  under  a  misapprehension  of  the  facts,  and  therefore 
was  not  liable  to  pay  the  same;  that  there  was  no  valid  con- 
sideration for  the  note,  and  that  therefore  he  was  not  liable  to 
pay  it;  that  he  was  constructively  under  duress  when  he  exe- 
cuted and  delivered  the  note,  and  therefore  was  not  legally 
liable  to  pay  it;  and  that  his  son  being  actually  under  duress 
when  the  note  was  given  for  the  purpose  of  securing  his  re- 
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lease,  it  nullified  any  obligation  of  the  defendant,  as  mater  of 
the  note,  to  pay  it. 

The  court  overruled  each  of  these  claims,  to  which  ruling 
the  defendant  excepted,  and  rendered  judgment  against  the 
defendant  for  the  amount  of  the  note,  with  interest  and  costs. 
From  that  judgment  the  defendant  has  appealed  to  this  court,^ 
and  assigns  seven  reasons  of  appeal. 

The  first,  fourth,  and  fifth  reasons  are,  in  substance,  that  the 
note  was  Avithout  a  valid  consideration.  We  think,  however, 
tlj:it  a  sufficient  consideration  appears.  The  note  is  expressed 
to  be  for  value  received.  These  words  indicate  a  suflBcient 
consideration,  in  the  absence  of  anything  to  the  contrary.  In 
this  note  not  only  is  there  nothing  to  the  contrary,  but  a  good 
consideration  expressly  appears.  The  withdrawal  of  the  suit 
against  his  son  without  further  costs  was  a  sufficient  consid- 
eration for  the  promise  contained  in  the  note.  "  Any  damage, 
or  any  suspension  of  a  right,  or  any  liability  to  a  loss  occa- 
sioned to  one  by  the  promise  of  another  is  a  sufficient  consid- 
eration for  such  promise,  and  will  make  it  binding,  though 
no  actual  benefit  accrues  to  the  promisor":  1  Rev.  Swift's 
Digest,  top  page  195.  "A  promise  in  consideration  of  ceas- 
ing a  suit  is  good,  for  that  is  a  benefit  to  the  defendant  as 
well  as  a  damage  to  the  plaintiff,  though  the  action  is  not 
discharged":  1  Rev.  Swift's  Digest,  top  page  196.  The 
authority  cited  by  Judge  Swift  on  this  point  is  Bidwell  v. 
Cation,  Hob.  216.  That  case  was  as  follows:  Bidwell,  an 
attorney,  brought  an  action  on  the  case  against  Catton,  ex- 
ecutor of  Reve,  and  counted  that  whereas  he  had  in  Michael- 
muB  terra  (14  Jac.)  prosecuted  an  attachment  of  privilege 
against  Reve,  the  testator,  recognizable  in  Hilary  term,  the 
testator,  knowing  of  it,  in  consideration  that  at  his  request  the 
plaintifif  would  forbear  to  prosecute  said  suit  any  further 
against  the  testator,  did  promise  to  pay  bim  fifty  pounds,  and 
then  averrtd,  etc.  After  verdict,  it  was  excepted,  in  arrest  of 
judgment,  —  1.  That  it  was  not  alleged  that  the  plaintiff  had 
any  just  cause  of  action;  and  2.  Tbat  the  action  still  re- 
mains. But  the  court  nevertheless  gave  judgment.  For, 
1.  Suite  are  not  presumed  oaateless,  and  the  promise  argues 
cause,  in  that  he  desired  to  itop  off  the  sait;  2.  Though 
this  did  not  require  the  discharge  of  the  action,  yet  it  did 
require  a  loss  of  the  writ  and  a  delay  of  the  suit,  which  was 
both  a  benefit  to  the  one  and  a  loss  to  the  other:  Sage  v.  Wil- 
COT,  6  Conn.  81;  Stoddard  v.  Mix,  14  Conn.  12;   Pratt  v.  Hum- 
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phrey,  22  Conn.  317.  Nor  is  it  material  that  the  party  who 
niakes  the  promise  in  consideration  of  such  forbearance  should 
have  a  direct  interest  in  the  suit  to  be  forborne,  or  be  directly 
benefited  by  the  delay.  It  is  enough  that  he  requested  delay: 
Smith  V.  Algar^  1  Barn.  &  Adol.  603;  1  Chitty  on  Contracts, 
11th  ed.,  39,  41;  1  Parsons  on  Contracts,  5th  ed.,  443. 

The  second  reason  of  appeal  is,  that  the  note  was  given 
under  duress,  and  so  was  void.  All  actual  duress  is  excluded 
by  the  finding.  The  court  recites  the  facts  at  some  length. 
They  certainly  tend  to  show  that  the  defendant  acted  delib- 
erately, on  a  full  understanding  of  his  rights  and  liabilities, 
and  that  he  declined  further  delay  when  the  opportunity  for 
an  adjournment  was  offered  to  him.  And  the  court  adds  that 
he  voluntarily  paid  the  money  and  gave  the  note  solely  upon 
the  condition  that  the  civil  action  should  be  withdrawn  and 
his  son  releated.  The  arrest  of  the  son  upon  the  action  for 
the  assault  and  battery  was  clearly  lawful.  "  If  a  man  be 
lawfully  irapriponed,  and  either  to  procure  his  discharge  or 
on  any  other  fair  account  eeals  a  bond  or  a  deed,  this  is  not 
'duress  of  imprisonment,  and  he  is  not  at  liberty  to  avoid  it": 
1  Bla.  Com.  137.  "It  is  a  general  rule  that  imprisonment  by 
order  of  law  is  not  duress;  but  to  constitute  duress  of  im- 
prisonment, either  the  imprisonment,  or  the  duress  must  be 
tortiouB  and  unlawful.  If,  therefore,  a  man,  supposing  that  he 
has  cause  of  action  against  another,  by  lawful  process  cause 
him  to  be  arrested  and  imprisoned,  and  the  defendant  volun- 
tarily execute  a  deed  for  his  deliverance,  he  cannot  avoid  auch 
deed  by  duress  of  imprisonment,  although  in  fact  the  plaintiff 
liad  no  cause  of  action  ":  Parsons,  C.  J.,  in  Watkins  v.  Baird, 
■6  Mass.  511;  4  Am.  Dec.  170;  1  Rev.  Swift'i  Digest,  top  page 
506;  Walhridge  v.  Arnold^  21  Conn.  431;  Downing  v.  Elyy  125 
Mass.  369.  We  think  there  was  no  constructive  duress.  It 
as  not  claimed  that  any  threats  were  made.  The  defendant 
and  his  son  seem  to  have  fully  understood  that  the  son  waa 
etill  liable  to  a  criminal  prosecution,  as  he  immediately  de- 
parted this  jurisdiction. 

The  third  reason  of  appeal  is,  that  the  son  of  the  plaintiff 
was  in  pari  delicto  with  the  son  of  the  defendant,  and  that  for 
ench  reason  there  eoald  have  been  no  recovery  in  the  original 
suit;  the  argument  being,  that  a  promise  for  the  forbearance 
of  a  suit  which  could  not  possibly  be  maintained  cannot  be 
enforced.  This  assumes  that  the  plaintiff's  son  consented  to 
tlie  act  done  by  the  defendant's  son.     But  it  is  not  so.     The 
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plaintiff's  son  did  not  consent;  he  could  not  consent;  he  was 
within  the  age  of  consent.  If  he  submitted  without  resistance, 
still  the  act  was  done  bj  force.  There  could  be  no  delictum 
en  his  part. 

The  questions  presented  by  the  sixth  and  seventh  reasons 
of  appeal  were  not  raised  in  the  trial  court. 

There  ii  no  error  in  the  judgment  appealed  from. 


NkOOTLABLS      InSTRUMBMTS  —  COSSIDBRATION  —  StTKIlBNDKB      OF      SOMI 

Right.  — A  promissory  note  made  payable  on  condition  that  the  payee  ab- 
fltaia  for  a  certain  time  from  the  use  of  intoxicating  liquors  is  supported  hj 
a  good  consideration:  LindeU  r.  Rokea,  60  Mo.  249;  21  Am.  Rep.  395. 

NbQOTIABU   InSTRUMKNTS  —  CONSIDIRATION  —  FoRBEABANCl    TO    SuB. — 

A  promis*  of  forbearance  to  sue  a  third  person  for  a  certain  time  is  a  suffi. 
cient  consideration  to  support  a  not*:  Jenmaom  r.  Stafford,  1  Cosh.  168;  48 
Am.  Dec  594,  and  nots. 

Ddbe88  or  Impbisosiunt  —  What  is.  — Lawful  imprisonment  ia  not  du- 
ress: Eddy  r.  Herrin,  17  Me.  338;  35  Am.  Deo.  261,  and  note.  A  contract 
made  under  a  threat  of  unlawful  imprisonment,  the  fear  of  the  threat  being 
the  moving  cause  for  its  execution,  is  a  contract  made  under  duress,  and  the 
maker  may  avoid  it:  Morrison  r.  Patdkner,  80  Tex.  128.  One  imprisoned 
ander  lawful  process  on  an  unfounded  cause  of  action  cannot  avoid  a  contract 
made  to  procure  his  release  on  the  grouud  of  duress:  Cl<irk  v.  Turnljiill,  47 
N.  J.  L.  265;  54  Am.  Rep.  157.  Duress  exists  when  there  is  actual  arrest 
or  imprisonment  without  lawful  authority,  or  threats  of  unlawful  arrest  or 
imprisonment:  BeloU  ▼.  Htnderaon,  5  Cold.  471;  98  Am.  Deo.  432,  and  note. 


Rowland    v.    New    York,    New    Havan,    and 
Hartford  Railroad  Company. 

[61  COKMBCTICOT,  108.] 

CoifTBAor  Entbbbd  into  throvoh  thb  Mistakb  or  THB  Pabttss  thereto 
respecting  its  contents  is  not  bimling  upon  them,  and  if  one  of  them  per> 
forms  services  for  the  other  in  oonsequenc*  of  such  contract,  be  is  «n« 
titled  to  recover  reaiuiiable  compeudatiou  therefor,  though  in  excess  of 
the  price  named  iu  the  contract. 

CARRiBRa  —  MiaTAKB  A8  TO  Frriqht  Chabgbs  TO  BB  Paid.  —  If  a  person, 
desirous  of  shipping  articles  from  one  point  to  another  over  a  railway, 
inquires  at  its  office,  of  its  freight  oashier,  what  the  charges  will  be,  and 
the  latter,  in  turn,  inquires  of  the  way-bill  clerk,  wliose  duty  it  is  to  know 
what  such  charges  are,  and  the  Utter,  miiiunderstauding  the  place  to 
which  shipment  is  to  be  made,  gives  an  incorrect  answer,  acconliiij^  to 
which  the  charges  are  computed  and  paid  in  advance,  the  railroad  coui> 
pany  is  not  bound  by  the  answer  thiis  made,  and  may,  after  shipping  tli* 
goods  to  the  place  designated,  and  there  delivering  or  offering  to  deliver 
tliein,  recover  such  additional  sum  as  may  be  required  to  reasuualdy  com* 
peusate  it  for  the  services  rendered. 
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J.  P.  Pigott  and  W.  S.  Pardee,  for  the  appellant. 

W.  K.  Townsend  and  Q.  D.  Watrou»,  for  the  appellee. 

Torrance,  J.  On  the  14th  of  August,  1889,  the  plaintiff,  at 
the  defendant's  freight-office  in  Waterbury,  asked  the  freight 
cashier  what  the  rate  of  freight  was  from  Waterbury  to  Bran- 
ford  on  certain  described  goods.  At  the  time,  such  rate  had 
been  fixed  and  established  by  the  defendant,  and  published  in 
a  book  and  tariff-sheet,  which  then  hung  in  the  office,  for  the 
information  of  shippers,  and  convenient  for  their  use.  The 
defendant's  employees  had  no  authority  to  give  any  other  rates 
for  carrying  freight  than  those  contained  in  this  book  and 
tariff-sheet,  and  had  no  means  of  knowing  the  rates  except  by 
consulting  the  book  and  sheet. 

It  was  no  part  of  the  duty  of  the  freight  cashier  to  know  the 
rates,  or  to  answer  questions  concerning  them.  Such  duty 
devolved  upon  the  way-bill  clerk,  who  was  in  the  same  office. 
When  the  plaintiff  asked  said  question,  the  freight  cashier,  not 
knowing  what  the  rate  was,  turned  and  inquired  of  the  way- 
bill clerk  what  the  rate  was.  On  account  of  the  noise  made 
by  a  passing  train,  and  by  persons  in  the  office,  the  way-bill 
clerk  understood  the  inquiry  to  be  for  the  rate  to  Milford,  and 
in  reply  gave  from  the  book  and  tariff-sheet  the  rate  to  Mil- 
ford,  namely,  thirteen  cents  per  hundredweight,  instead  of  the 
rate  to  Branford,  which  was  twenty-one  cents  per  hundred. 
Thereupon  the  freight  cashier,  on  account  of  the  mistake,  in 
figuring  up  the  amount  that  would  be  due  on  the  plaintiff's 
goods  to  Branford,  adopted  the  rate  to  Milford  instead  of  the 
rate  to  Branford,  making  the  amount  $9.75  instead  of  $15.7n, 
which  was  the  true  tariff  rate.  The  next  day  the  plaintiff  de- 
livered his  goods  to  the  defendant,  paid  the  $9.75,  and  took  a 
receipt  therefor.  He  requested  the  freight  to  be  sent  forward 
immediately,  and  said  he  was  going  to  take  the  train  then 
standing  in  front  of  the  freight-office. 

Shortly  after  the  plaintiff  left,  the  way-bill  clerk  discovered 
the  mistake.  The  defendant's  employees  then  tried  to  find 
the  plaintiff  to  inform  him  of  the  mistake,  but  learning  that 
he  had  left  town,  and  not  knowing  where  they  could  communi- 
cate with  him,  and  knowing  that  he  desired  the  goods  to  go 
forward  immediately,  forwarded  the  same,  with  instructions  :o 
the  station  agent  at  Branford  to  adjust  the  matter  and  collect 
the  additional  six  dollars,  as  was  usual  in  cases  of  such 
mistake. 
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On  the  arrival  of  the  goods  at  Branford,  the  mistake  was- 
fully  explained  to  the  plaintiff,  and  the  defendant's  agent, 
there  refused  to  deliver  the  goods  to  the  plaintiff  unless  the  lat- 
ter would  either  pay  or  agree  to  pay  the  six  dollars.  The 
plaintiff  demanded  that  the  property  should  he  delivered  to 
hira  then  and  there,  and  refused  to  pay  or  agree  to  pay  the 
six  dollars.  The  defendant's  tariff  rates  for  freight  were  fair 
and  reasonable  rates,  and  had  been  in  force  for  five  years  prior 
to  August,  1889.  The  goods  have  ever  since  remained  in  the 
custody  of  the  defendant. 

On  the  17th  of  March,  1890,  the  plaintiff  brought  this  action 
to  recover  the  value  of  the  goods.  On  the  29th  of  March,  1890, 
the  defendant  tendered  the  goods  to  the  plaintiff,  free  of  charge, 
but  the  plaintiff  refused  to  accept  thera,  on  the  ground  that 
the  defendant,  by  its  acts,  had  converted  the  property,  and  was 
liable  for  the  full  value  thereof.  There  was  no  evidence  that 
the  plaintiff  had  suffered  any  injury  by  being  deprived  of  the 
property  from  the  time  of  its  arrival  in  Branford  to  the  time 
it  was  tendered  to  him.  If  the  plaintiff  had  been  informed 
before  shipping  the  goods  that  the  freight  charge  would  be 
$15.75,  he  would  have  paid  that  sum,  and  shipped  them  as 
they  were  shipped. 

The  case  was  tried  to  the  jury,  and  the  record  shows  that 
the  above  constitute  all  the  material  facts  concerning  which 
evidence  was  given  on  the  trial,  and  that,  except  with  refer- 
ence to  the  value  of  the  property,  there  was  on  the  trial  no 
conflicting  evidence. 

Under  .these  circumstances,  in  charging  the  jury,  the  court, 
having  called  their  attention  to  the  pleadings  and  the  issues 
to  be  decided,  stated  to  them,  in  substance,  that  questions  of 
fact  were  to  be  decided  by  the  jury  and  questions  of  law  by 
the  court;  that  in  the  present  case  there  appeared  in  the  evi- 
dence no  conflict  whatever,  and  no  disputed  question  of  fact 
for  the  jury  to  decide.  The  court  thereupon  detailed  to  the 
jury,  as  facts  concerning  which  there  was  no  conflict  in  the 
evidence,  the  facts  above  set  forth,  and  instructed  them,  that 
assuming  these  to  be  the  facts  in  the  case,  the  plaintiff  was 
not,  as  a  matter  of  law,  entitled  to  recover;  that  if  the  jury 
found  that  there  occurred  such  a  mistake  and  misunderstand- 
ing as  to  the  destination  of  this  freight  when  the  rates  were 
given  to  the  plaintiff,  there  was,  as  matter  of  law,  no  such 
meeting  of  the  minds  of  the  parties  as  constituted  a  contract 
by  the  defendant  to  carry  the  freight  from  Waterbury  to  Bran- 
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ford  for  the  sum  of  $9.75;  and  that  the  defendant  was  entitled 
to  charge  a  fair  and  reasonable  sum,  and  that  the  refusal  to 
deliver  the  goods  until  such  sum  was  paid  was  not  such  au 
appropriation  or  conversion  of  the  goods  as  entitled  the  plaintifiF 
to  recover. 

The  errors  assigned  are  two  in  number,  namely,  in  charging 
the  jury, —  1.  "That,  assuming  these  [the  facts  detailed  in 
the  finding]  to  be  the  facts  in  the  case,  the  plaintiff  was  not,  as 
matter  of  law,  entitled  to  recover";  and  2.  "  That  the  refusal 
of  the  defendant  to  deliver  the  freight  at  Branford  until  such 
sum  was  paid  was  not  such  an  appropriation  or  conversion  of 
the  goods  as  entitled  the  plaintiff  to  recover." 

From  the  pleadings  in  the  case,  and  from  the  facts  detailed 
in  evidence,  it  is  apparent  that  one  of  the  main  questions  in 
the  case  was,  whether  the  contract  which  was  in  form  entered 
into  between  the  plaintiff  and  defendant  was  void  on  account 
of  the  mistake  on  the  part  of  the  defendant  set  up  in  the 
pleadings  and  shown  in  evidence.  The  court,  in  substance, 
told  the  jury  that  it  was  their  duty  to  find  the  facts  from  the 
evidence;  that  as  there  was  on  the  material  facts  in  the  case 
no  conflicting  evidence,  the  court  would  assume  them  to  be 
proved;  and  that  if  the  jury  found  them  to  be  proved,  then  on 
such  assumption  there  was,  as  matter  of  law,  no  contract,  and 
the  plaintiff  was  not  entitled  to  recover. 

This,  we  think,  is  the  fair  import  of  the  charge.  It  proceeds 
upon  the  assumption  that  the  facts  detailed  in  evidence  and 
upon  the  record  are  true;  that  a  mistake  as  to  the  rate  for 
freight  between  Waterbury  and  Branford  was  made  in  the  way 
and  manner  and  under  the  circumstances  set  forth  upon  the 
record;  and  that  the  jury  would  so  find.  The  jury  were  told 
that  such  a  mistake  prevented  the  formation  of  a  contract 
between  the  plaintiff  and  defendant  to  carry  the  goods  for 
$9.75.  The  plaintiff  claims  that  such  a  mistake  did  not  pre- 
vent the  formation  of  such  contract.  The  question  therefore 
is,  whether,  assuming  the  facts  to  be  as  they  are  detailed  on 
the  record,  the  court  charged  the  jury  correctly. 

The  plaintiff  applied  at  the  freight-office  of  the  defendant 
for  information  concerning  the  rate  of  freight  upon  certain 
goods  between  Waterbury  and  Branford.  He  found  there  two 
employees,  one  called  the  freight  cashier,  the  other  the  way- 
bill clerk.  Both  of  them  were  present  in  the  same  office, 
attending  to  their  appropriate  duties,  which  were  separate  and 
distinct.     The  plaintiff  asked  the  freight  cashier  what  such 
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rate  was.  The  cashier  did  not  know,  nor  was  it  his  duty  to 
know,  what  the  rate  was;  he  therefore  turned  to  the  way-bill 
clerk  and  repeated  to  hina  the  plaintiff's  question.  The  way- 
bill clerk,  by  an  innocent  mistake,  supposed  the  plaintiff's 
question  to  be.  What  is  the  rate  from  Waterbury  to  Milford? 
and,  solely  on  account  of  this  mistake,  after  informing  himself 
from  the  tariff-sheet  and  freight-book,  gave  the  rate  between 
the  two  last-named  points.  The  defendant  could  only  make 
the  contract  through  its  agent  or  agents,  and  the  two  clerks, 
on  the  assumed  state  of  facts,  were  the  agents  through  whom 
the  plaintiff  attempted  to  contract  with  the  defendant. 

The  plaintiff's  question,  though  at  first  and  in  form  ad- 
dressed to  the  freight  cashier,  was  in  fact  and  finally  addressed 
to  the  way-bill  clerk,  and  by  him  alone  ic  was  answered.  He, 
therefore,  and  not  the  freight  cashier,  in  fact  fixed  the  terms 
of  the  proposal  made  by  the  defendant  as  to  the  only  point 
that  was  then  of  any  importance  to  the  plaintiff  or  defendant, 
namely,  the  rate.  It  was  just  as  if  the  plaintiff  had  seen  the 
way-bill  clerk  alone,  and  had  addressed  to  him  his  question, 
and  had  been  answered  by  mistake,  and  the  freight  cashier 
had  figured  up  the  amount,  taken  the  money,  and  given  a  re- 
ceipt based  upon  information  given  him  by  the  way-bill  clerk 
or  the  plaintiff.  Looking,  then,  at  the  substance  of  the  matter, 
rather  than  its  form,  the  proposal  to  carry  the  goods  for  thir- 
teen cents  per  hundredweight  was  made  by  the  way-bill  clerk 
rather  than  by  the  freight  cashier.  In  point  of  fact,  all  the 
later  did  was  to  figure  up  what  the  aggregate  charge  would 
be,  based  upon  the  statement  made  by  the  way-bill  clerk,  take 
the  pay  therefor,  and  give  a  receipt. 

Under  such  circumstances,  it  is  plain  that  the  defendant 
nnderstood  the  question  to  be.  What  is  the  rate  to  Milford?  and 
made  a  proposal  based  upon  that  understanding,  which  was, 
in  effect,  a  proposal  to  carry  the  goods  to  Milford,  while  the 
plaintiff  understood  the  proposal  to  be  to  carry  the  goods  to 
Bran  ford. 

No  question  is  raited  upon  the  record  as  to  negligence  on 
the  part  of  the  defendant  or  its  agents  in  this  matter,  nor  as  to 
estoppel,  nor  as  to  the  sufficiency  or  correctness  of  the  charge 
in  any  respect  except  as  stated  in  the  reasons  of  appeal. 

On  the  assumed  state  of  facts,  we  thitik  the  minds  of  the 
parties  never  met,  on  account  of  this  fundamental  error  or  mif 
take,  the  result  being  that  the  contract  atttempted  to  be  made 
was  not  in  fact  made.     In  this  view  of  the  matter,  the  case 
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comes  clearly  within  the  principles  laid  down  in  the  case  of 
Hartford  etc.  R.  R.  Co.  ▼.  Jackson^  24  Conn.  514,  63  Atn.  Dec. 
177,  and  must  be  governed  thereby.  The  plaintiff,  in  his 
brief,  assumes  that  the  proposal  was  made  by  the  freight 
cashier,  and  not  by  the  way-bill  clerk.  He  says  that  whether 
he  dealt  with  the  one  or  the  other  was  a  question  of  fact  for 
the  jury  to  decide;  and  that  the  court  either  decided  this  ques- 
tion of  fact,  and  held  that  the  plaintiff  dealt  with  the  cashier, 
or  held  that  it  made  no  difference  with  which  one  he  dealt. 

We  think,  as  is  apparent  from  what  has  already  been  said, 
that  the  plaintiff  is  wrong  in  his  assumption  that  the  proposal 
was  made  by  the  freight  cashier.  The  facts  do  not  warrant 
the  assumption.  It  is  true  that  whether  the  plaintiff  dealt 
with  the  one  or  the  other  was  a  question  of  fact,  but  the  court 
did  not  decide  it  as  a  question  of  fact,  nor,  if  so,  is  that  ques- 
tion before  us.  The  question  before  us  is,  whether,  assuming 
the  truth  of  the^  facts  disclosed  by  the  record,  the  court,  in  the 
part  of  the  charge  now  in  question,  stated  correctly  the  law 
applicable  thereto.  We  hold  that  it  did,  and  that  there  is  no 
error  upon  this  point. 

The  remaining  question  is,  whether  the  court  erred  in 
charging  the  jury  as  set  forth  in  the  second  reason  of  appeal. 
The  goods  were  carried  to  Branford,  and  no  claim  seems  to 
have  been  made  on  the  trial  below,  and  it  is  not  made  before 
us,  that  by  so  doing  the  defendant  had  expressly  or  impliedly 
agreed  to  carry  them  there  for  $9.75.  The  facts  of  record  af- 
ford no  warrant  for  finding  the  existence  of  such  a  contract, 
and  we  must  assume  that  the  jury  found  that  there  was  none. 

The  plaintiff  demanded  that  his  goods  should  be  delivered 
to  him  at  Branford,  and  insisted  upon  this.  Had  his  supposed 
contract  with  the  defendant  been  a  valid  one,  he  would  have 
been  entitled  to  such  delivery  without  further  payment.  But 
there  was  no  such  contract.  The  defendant  had  performed  a 
valuable  service  for  him,  and  proposed  to  charge  him  a  reason- 
ble  and  fair  rate  therefor,  which  rate,  but  for  an  innocent  mis- 
take, he  would  have  paid.  He  insisted  upon  retaining  the 
benefit  of  the  service  rendered  him,  without  paying  therefor 
the  regular  and  reasonable  rate.  That  he  did  this  under  the 
mistaken  belief  that  he  had  made  a  special  contract  for  such 
services  can  make  no  difference. 

The  part  of  the  charge  now  in  question  was  based  upon  the 
assumption  that  the  jury  would  find  that  there  was  no  special 
contract  to  carry  the  goods  for  $9.75;  that  there  was  no  sub- 
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sequent  contract,  express  or  implied,  to  carrj  them  for  that 
price;  that  the  goods  had  been  taken  to  Branford  under  such 
circumstances  as  would  entitle  the  defendant  to  reasonable 
compensation  for  its  services^  that  the  rate  charged  was  rea- 
sonable, and  that  the  plaintiff  insisted  upon  the  delivery  of 
the  goods  to  him  at  Branford. 

Upon  such  a  state  of  facts,  which  we  must  assume  the  jurj  ^ 
found  to  be  true,  the  charge  of  the  court  was  correct.  % 

There  is  no  error  apparent  upon  the  record. 


Mistake  —  Rklirt  against  Contracts  Entkred  into  through. — Mi»- 
take  of  a  material  fact,  when  aa  act  is  done  or  a  contract  made,  will  be  relieved 
against  in  equity:  Jenhi  v.  Fritz,  7  Watts  &  S.  201 ;  42  Am.  Dec.  227,  and 
note;  Bmerson  r.  Navarro,  31  Tex.  334;  98  Am.  Dec.  534,  and  note.  Relief 
against  a  contract  entered  into  through  mistake  may  be  granted  when  the 
parties  can  be  replaced  in  their  former  position:  Benson  v.  Markoe,  37  Minn. 
30;  5  Am.  St.  Rep.  816,  and  note.  When  a  creditor  holds  a  policy  of  insur- 
ance on  the  life  of  his  debtor  in  a  large  amount,  and  ten  days  after  his  death, 
and  while  the  fact  is  still  unknown  to  either  the  insurer  or  the  creditor,  sur. 
renders  his  policy  and  accepts  a  smaller  paid-up  policy  in  its  place,  all  parties 
believing  that  the  insured  is  still  alive,  the  creditor,  upon  discovering  the 
facts,  is  entitled  to  have  the  original  policy  revived,  on  the  ground  that  the 
contract  of  exchange  was  entered  into  under  a  mutual  mistake  of  fact:  RUgel 
r.  American  L.  Ins.  Co.,  140  Pa.  St.  193;  23  Am.  St.  Rep.  225,  and  note.  A 
contract  will  be  reformed  in  equity  on  proof  of  a  mutual  mistake  of  the  par* 
ties:  Fehlberg  ▼.  Corine,  16  R.  L  162;  ■••  extended  not*  to  MUe$  r.  Stevena, 
45  Am.  Deo.  631. 


MoBlliqott  V.  Randolph. 

[61  COKHKCTICOT,  187.J 

DxATH,  Damaois  Allowabli  roK  Caqsihg. — In  an  action  for  negligence, 
whereby  the  death  of  plaintiff's  intestate  was  caused,  damages  based 
upon  the  ralue  of  the  life  of  the  decedent  to  his  wife  and  children  should 
not  be  assessed. 

Master  and  Servant.  —It  is  a  Master's  Dott  to  Exercise  Reasonable 
CABBto  procure  for  his  servant  a  reasonably  safe  place  in  which  to  work, 
reasonably  safe  appliances  and  instrumentalities  lor  his  work,  and  com- 
petent persons  as  his  co-laborers,  and  the  performance  of  these  duties 
oannot  be  avoided  by  the  simple  giving  of  an  order  by  which  their  exe- 
ontion  is  intrusted  to  another. 

Masteb  and  Servant  —  Vice-prtncipal,  Ltabilitt  for  Neoligence  or. 
—  A  master  cannot,  by  delegating  the  performance  of  his  duties  to  an- 
other, relieve  himself  from  responsibility  for  injuries  resulting  from  the 
failure  of  the  agent  or  vice-principal  to  exercise  that  degree  of  care  which 
would  have  relieved  the  principal  from  liability  had  he  undertaken  the 
performance  of  his  duties  in  person. 
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IfAsmt  AWB  SlmvANT  —  Vice-principal's  ABANDONMewT  of  his  Dutiks, 
—  The  selection  by  A  master  of  a  competent  person  to  superintend  the 
•xecation  of  work  will  not  deprive  a  servant  of  the  right  to  recover  of 
the  principal  for  injuries  received  in  doing  such  work,  and  occasioned  by 
■«ch  superintendent's  absenting  himself  and  leaving  the  selection  of  the 
means  and  manner  of  attempting  to  perform  the  work  in  the  hands  of 
inexperienced  and  incompetent  men. 

Mawer  and  S«rvant.  —  Onb  is  a  Vice-principal,  and  not  a  Fellow- 
MRVANT,  when  he  is  selected  to  superiuteud  work  which  is  dangerous 
without  such  supervision  and  without  the  selection  of  proper  appliances, 
and  the  persons  whom  he  is  to  superintend  have  not,  without  his  super- 
Tision,  the  mechanical  knowledge  requ'site  for  the  selection  of  such  ma- 
terials and  the  safe  performance  of  the  work. 

Hastsr  and  Servant.  —  Master's  RESPONSiBiLiTr  in  case  of  injury  to  his 
servtot  is  to  be  determined,  not  by  the  rank  or  grade  of  the  servant 
through  whose  neglect  the  injury  was  suffered,  but  by  the  character  of 
the  particular  act  or  the  occasion  to  which  the  injury  was  attributable. 

Master  and  Sertant — Contributory  NeaLiOExcE. — The  fact  that  an 
employee  was  advised  to  go  home,  but,  disregarding  the  advice,  contin- 
ned  at  work,  and  while  working  in  the  service  of  his  master,  was  killed 
through  the  neglect  of  a  vice-principal,  does  not  charge  the  servant  with 
contributory  negligence,  nor  relieve  the  master  from  liability,  though  had 
the  servant  gone  home,  he  would  not  have  been  exposed  to  danger. 

Master  and  Servant  —  Contributory  Negliqence.  —  Where  two  posi- 
tions  are  apparently  equally  safe,  a  servant  is  not  chargeable  with  con- 
tributory negligence  because  he  chooses  the  one  which  proves  to  bo 
unsafe  and  is  there  injured,  through  the  negligence  of  a  vice-principal. 

/.  O'Neill,  for  the  plaintifiF. 

8.  W.  Kellogg  and  D.  W.  Webster,  for  the  defendants. 

Prentice,  J.  The  plaintiff's  intestate  was  in  the  employ 
of  the  defendants,  and  while  so  employed  was  accidentally 
killed.  He  left  a  widow,  three  minor  children,  and  one  child 
en  ventre  sa  mere.  The  complaint  alleges  that  the  intestate's 
death  was  caused  by  the  defendants'  negligence,  and  claims 
damages,  laid  at  five  thousand  dollars.  The  defendants  hav- 
ing suffered  a  default,  the  damages  were  assessed  by  the  court, 
and  one  thousand  dollars  awarded.     Both  parties  appeal. 

The  plaintiff  assigns  five  reasons  of  appeal.  These  rea- 
sons, however,  are  in  substance  one,  namely,  that  the  court 
failed  to  assess  any  damages  based  upon  the  pecuniary  value 
of  the  life  of  the  deceased  to  his  wife  and  children.  The 
plaintiff's  claim  is,  that  the  history  of  legislation  in  this  state, 
beginning  with  the  act  of  1848,  providing  for  the  revival  of 
certain  actions  of  tort,  and  embracing  the  act  of  1853  fixing 
a  maximum  and  minimum  of  recovery  where  death  should 
result  from  railway  accidents,  and  providing  for  its  distribu- 
tion, shows  that  our  statutes  contemplate  and  authorize  two 
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independent  cumulative  recoveries, —  one  for  the  pain  and 
suflFering  of  the  deceased  up  to  the  moment  of  his  death,  and 
another  for  the  subsequent  loss  to  the  surviving  widow,  chil- 
dren, and  heirs.  Former  adjudications  of  this  court  render 
discus-sion  of  this  claim  unnecessary.  The  precise  question 
here  raised  was  in  all  its  aspects  considered  and  decided  in 
the  case  of  Goodsell  v.  Hartford  and  New  Haven  R.  R.  Co.,  33 
Conn.  51.  The  opinion  of  the  court  in  that  case,  in  clear  and 
forcible  language,  discusses  the  claims  urged  upon  us,  explain* 
the  objects  and  relations  of  the  acts  of  1848  and  1853,  and  in 
plainest  terms  lays  down  the  rule  for  the  assessment  of  dam- 
ages in  cases  of  personal  injuries  resulting  in  death.  The  rule 
thus  laid  down  the  court  below  applied  in  the  case  at  bar. 

The  defendants'  reasons  of  appeal  are,  in  substance,  that  the 
facts  found  disclose  that  they  were  not  guilty  of  negligence,  and 
that  the  plaintiff's  intestate  was  guilty  of  contributory  negli- 
gence. 

The  deceased  was  one  of  two  hundred  factory  operatives 
employed  by  the  defendants.  In  the  wheel-pit  of  the  defend- 
ants' factory  was  a  large  gear-wheel,  weighing  upwards  of 
twelve  tons,  which  it  was  desired  to  remove  for  the  substitu- 
tion of  another  of  an  improved  pattern.  The  work  was  one  of 
some  diflBculty,  and  required  the  exercise  of  mechanical  skill. 
It  was  by  the  defendants  intrusted  to  one  Dunning,  who  was 
the  master-mechanic  of  the  factory  and  a  capable  machinist. 
For  the  performance  of  the  work  he  selected  from  the  defend- 
ants' hands  ten  men,  the  best  adapted  for  the  work.  These 
men  were  not  skilled  or  trained  in  mechanical  work.  With 
competent  instructions,  oversight,  and  direction,  however,  they 
were  competent  to  perform  the  work.  Otherwise  they  were  in- 
competent. Among  these  ten  men  was  McElligott,  who  was 
chosen  because  he  had  requested  that  extra  employment  be 
given  him  whenever  practicable,  and  because  he  had  once  as- 
sisted in  a  similar  operation.  In  order  that  the  removal  of 
the  wheel  might  interfere  as  little  as  possible  with  the  opera- 
tion of  the  factory,  the  work  was  performed  during  the  night. 
The  wheel  was  made  up  of  ten  sections.  These  sections  were 
removed  independently.  About  midnight,  some  of  the  sections 
having  been  removed,  Dunning  was  induced  by  the  entreaties 
of  his  little  boy,  who  was  present,  to  go  home.  The  work  grew 
more  difl&cult  as  the  removal  progressed.  By  the  removal  of 
the  fifth  section,  Dunning  having  then  left,  the  wheel  was  put 
out  of  gear  with  the  gear-wheel  on  the  engine-shaft,  and  it  be- 
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-came  necessary  to  support  it.  Dunning  had  foreseen  this  con- 
tingency, and  had  given  instructions  for  the  use  of  a  certain 
■wooden  horse  for  the  suspension  of  a  set  of  blocks  and  falls 
for  the  purpose  of  supporting  and  holding  in  place  the  remain- 
ing sections  of  the  wheel  when  it  should  become  out  of  gear. 
After  Dunning'g  departure,  one  Johnson  was  regarded  as  the 
foreman  of  the  work.  He,  like  his  fellows,  was  without  me- 
chanical training  or  skill.  When  support  of  the  wheel  became 
necessary,  the  horse  was  placed  in  position,  and  the  block  and 
falls  attached  thereto.  One  of  the  workmen  went  and  got  a 
Tope  from  the  defendants'  stock,  attached  it  to  the  shaft  of  the 
•wheel,  and  fastened  the  block  and  falls  to  it.  By  means  of 
this  apparatus  the  wheel  was  supported.  It  was  also  blocked 
up  underneath  in  some  way  by  one  of  the  workmen.  There 
were  suflBcient  and  suitable  ropes,  supports,  props,  and  other 
appliances,  together  with  others  which  were  insufficient  and 
unsuitable,  upon  the  premises  near  the  point  of  work  Dun- 
ning gave  no  instructions  as  to  which  of  these,  save  the  wooden 
horse  above  referred  to,  should  be  used,  or  how  they  should  be 
■selected.  Those  used  were  picked  out  by  one  and  another 
workman  as  wanted.  The  rope  used  to  support  the  wheel  was 
got  by  one  Phalen,  and  it  was  by  him  adjusted  into  position. 
Neither  the  rope  nor  the  method  of  its  adjustment  was  exam- 
ined by  any  one  else.  Phalen  likewise  put  the  blocking  into 
position.  This  was  also  done  without  supervision  or  examina- 
tion. This  being  done,  the  work  progressed  safely  until  dur- 
ing the  removal  of  the  eighth  section,  when  the  rope  and  horse 
^ave  way,  and  the  wheel  fell  into  the  pit.  The  deceased  was 
-at  the  time  sitting  upon  the  hub  of  the  wheel,  engaged  in  his 
work,  and  was,  by  the  accident,  cast  down  to  his  death.  The 
cause  of  the  accident  was,  in  the  language  of  the  finding,  "  the 
inadequacy  of  the  support,  the  rope  being  insufficient  in  size 
and  strength  for  the  strain  upon  it,  and  the  support  by  which 
"the  wheel  was  blocked  being  also  inadequate,  improperly 
placed  to  sustain  the  weight  to  which  it  was  adapted,  and  the 
"whole  arrangement  and  device  was  in  the  highest  degree  un- 
suitable and  insecure,  in  view  of  the  weight  to  be  supported 
Jtind  the  extreme  hazard  involved."  Upon  these  facts,  the  de- 
fendants claim  that  they  had  performed  their  whole  duty  in 
the  premises  in  that  they  had  provided  competent  and  suit- 
able persons  to  oversee,  direct,  and  do  the  work,  and  also  suit- 
able and  sufficient  appliances,  tools,  and  materials  therefor. 
The  rule  of  duty  of  master  to  servant  is  well  settled  in  this 
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state.  It  is  the  raaster'i  duty  to  exercise  reasonable  care  to 
provide  for  his  servant  a  reasonably  safe  place  in  which  to 
work,  reasonably  safe  appliances  and  instrumentalities  for  his 
work,  and  fit  and  competent  persons  as  his  co-laborers.  It  is 
equally  well  settled  that  performance  of  these  duties  cannot 
be  effected  by  the  simple  giving  of  an  order,  — by  their  execu- 
tion being  intrusted  to  another.  The  designation  of  an  agent, 
however  fit  and  competent  that  agent  may  be,  for  the  execu- 
tion of  the  master's  duties,  does  not  fill  out  the  sum  of  the 
master's  obligation,  nor  serve  to  relieve  the  master  from  fur- 
ther responsibility.  Until  the  agent  thus  selected  and  em- 
powered in  fact  acts  up  to  the  limit  of  the  duty  of  his  master 
to  act,  the  master's  duty  is  not  done.  The  master's  duty  re- 
quires performance.  He  may,  at  his  option,  perform  in  person 
or  delegate  performance  to  another.  In  either  case,  reasonable 
care  must  be  exercised  in  the  doing  of  the  act  required  to  be 
done  by  the  master:  Wilson  v.  Willimantie  Linen  Co.,  50  Conn. 
433;  47  Am.  Rep.  653;  Laning  v.  New  York  Cent.  R.  R.  Co., 
49  N.  Y.  521;  10  Am.  Rep.  417;  Hough  v.  Texas  etc.  R'y  Co., 
100  U.  S.  213;  Davis  v.  Central  Vermont  R.  R.  Co.,  55  Vt.  84; 
45  Am.  Rep.  590;  Ford  v.  Fitchburg  R.  R.  Co.,  110  Mass.  240; 
14  Am.  Rep.  598;  Harper  v.  Indianapolis  etc.  R.  R.  Co.,  47  Mo. 
567;  4  Am.  Rep.  353;  Brodeur  v.  Valley  Falls  Co.,  16  R.  I. 
448;  Chicago  etc.  R.  R.  Co.  v.  Jackson,  55  111.  492;  8  Am.  Rep. 
661. 

Wood,  in  his  work  on  master  and  servant  (p.  871),  states 
the  rule  as  follows:  "  The  rule  established  and  supported  by 
the  better  class  of  cases  is,  that  whenever  the  master  delegates 
to  another  the  performance  of  a  duty  to  his  servants  which  the 
master  has  impliedly  contracted  to  perform  in  person,  or 
which  rests  upon  him  as  an  absolute  duty,  he  is  liable  for  the 
manner  in  which  that  duty  is  performed  by  the  middleman 
whom  he  has  selected  as  his  agent,  and  to  the  extent  of  the 
discharge  of  those  duties  by  the  middleman,  he  stands  in  the 
place  of  the  master." 

Examining  the  facts  of  the  case  with  reference  to  these 
legal  principles,  we  observe  that  while  it  is  true  that  the  de- 
fendants intrusted  the  execution  of  the  work  upon  which  Mc- 
Elligott  was  engaged  to  a  competent  superintendent,  provided 
him,  McEUigott,  with  co-laborers  who  were  fit  and  competent 
when  under  competent  supervision,  and  had  upon  the  prem- 
ises appliances  and  apparatus  suitable  for  the  rvork,  it  is 
equally  true  that,  during  the  progress  of  much  of  the  work, 
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and  at  the  time  of,  and  for  a  considerable  time  prior  to,  the  ac- 
cident, the  work  was  wholly  without  competent  superintend- 
ence; that  there  was  even  no  one  present  who  was  possessed 
of  mechanical  skill;  that  the  provision  of  suitable  appliances 
was  simply  in  the  sense  of  there  being  such  near  at  hind, 
mingled  with  others  unsuitable;  that  those  appliances  which 
were  in  fact  chosen  and  set  apart  for  the  work  were  mainly 
selected  by  unskilled  factory-hands,  at  random,  and  without 
instructions,  oversight,  or  examination,  and  that  they  were  ad- 
justed by  like  laborers,  with  the  like  absence  of  instructions, 
oversight,  and  examination. 

The  accident  happened,  in  part,  because  a  certain  wooden 
horse,  or  support,  was  inadequate.  Dunning,  the  superintend- 
ent, selected  this  particular  appliance,  and  directed  its  uss. 
The  wheel  fell,  in  fact,  because  a  certain  rope  was  too  small 
and  inadequate.  The  defendants  had  done  nothing  to  provide 
a  suitable  rope,  except  to  have  upon  the  premises  a  stock  of 
various  kinds  of  rope,  some  suited  to  one  purpose,  and  some  to 
another,  and  to  allow  any  chance,  inexperienced  laborer  to  se- 
lect for  each  special  use  the  one  which  his  impulse  dictated. 
Just  here  we  touch  upon  the  most  significant  and  potent  fac- 
tor in  the  situation,  namely,  the  entire  absence  of  competent 
superintendence  during  all  the  later  stages  of  the  work.  After 
Dunning's  departure,  about  midnight^  there  was  no  one  either 
over  or  connected  with  the  gang  of  men  employed  who  pos- 
sessed any  mechanical  knowledge  or  skill.  Had  Dunning  re- 
mained present,  properly  executing  his  master's  duty  intrusted 
to  him,  there  would  have  been  no  such  unintelligent,  hap-haz- 
ard  selection  of  apparatus,  no  such  inadequate  and  unsuitable 
devices  of  support,  as  were  instrumental  in  McElligott's  death. 
Moreover,  Dunning's  departure  in  an  instant  transformed  Mc- 
Elligott and  his  fellows  from  fit  into  unfit  co-laborers.  The 
finding  states  explicitly  that  these  men  were  incompetent  for 
the  work  assigned  them  without  suitable  supervision.  During 
the  hours,  therefore,  which  succeeded  Dunning's  return  home, 
McElligott  was  surrounded  only  by  incompetent  fellow-work- 
men, and  he  went  down  to  his  death  in  consequence  of  con- 
structions and  mechanical  adjustments  made  by  his  fellow- 
servants,  employed  by  the  defendants  to  do,  in  company  with 
him,  what  they  were  unfit  to  do.  Plainly,  therefore,  the  de- 
fendant's duties  as  masters  of  the  deceased  were  not  performed. 

The  defendants'  counsel,  in  their  brief,  urge  that  as  their 
clients  had  intrusted  the  execution  of  the  work  to  a  competent 
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agent,  they  were  relieved  from  further  responsibility.  Thia 
position,  as  we  have  already  indicated,  is  not  well  taken. 
They  also  appeal  to  the  familiar  rule  that  the  master  is  not 
liable  for  injuries  to  one  servant  through  the  negligence  of  his 
fellow-servant,  and  argue,  with  much  vigor  and  with  an  im- 
posing array  of  authorities,  that  Dunning  was  a  fellow-servant 
of  the  deceased  and  not  a  vice-principal  of  the  defendants. 
The  error  in  this  line  of  reasoning  lies  in  an  attempt  to  clas- 
sify Dunning's  position  by  the  grade  or  general  scope  of  the 
duties  of  his  employment.  The  error  is  one  to  which,  it  must 
be  confessed,  that  many  decisions  have  given  countenance. 
But  the  better  modern  authorities  have  united  in  pointing  out 
the  error  and  the  difficulties  incident  to  it,  and  in  establishing 
the  true  rule.  This  rule  makes  the  character  of  the  act,  or 
omission  wherein  the  negligence  exists,  the  test  of  the  master's 
responsibility  therefor.  One  may  in  some  of  his  acts  be  exe- 
cuting his  master's  duty  towards  the  master's  servants,  while 
in  others  of  his  acts  he  is  simply  a  fellow-servant,  of  the  same 
or  of  a  higher  or  lower  grade.  The  master's  responsibility  or 
non-responsibility,  in  case  of  injury,  is  determined,  not  by  the 
rank  or  grade  of  the  oflFending  servant,  but  by  the  character  of 
the  particular  act  or  omission  to  which  the  injury  is  attribu- 
table: 7  Am.  &  Eng.  Ency.  of  Law,  sees.  824,  834;  Wood  on 
Master  and  Servant,  p.  871,  sec.  438;  Davis  v.  Central  Vei-mont 
R.  R.  Co.,  55  Vt.  84;  45  Am.  Rep.  590;  and  the  other  cases 
last  cited. 

There  only  remains  to  consider  the  defendants*  claim  that 
the  facts  disclose  that  McEUigott's  own  negligence  contributed 
to  his  death.  The  finding  shows  that  as  McElligott  was  leav- 
ing the  factory  upon  the  evening  in  question  he  was  met  by 
the  factory  superintendent,  who,  after  learning  that  McElligott 
was  going  to  work  upon  the  removal  of  the  wheel,  said  to  him: 
"  I  guess  I  had  better  see  about  this,  because  your  work  is 
such  that  we  want  you  to-morrow.  Do  not  work  later  than 
ten  o'clock.  I  have  no  objection  to  your  working  until  then, 
but  after  that  you  ought  to  go  home  and  get  rested  for  to-ni6r- 
row,  because  we  can't  spare  you."  Dunning,  before  his  de- 
parture, also  said  to  McElligott :  "  Pat,  you  had  better  go 
home  about  twelve  o'clock.  They  will  need  your  work  to- 
morrow." It  also  appears  that  a  plank  extended  across  the 
wlieel-pit  in  such  manner  that  McElligott  might  have  safely 
Stood  upon  it  in  the  performance  of  the  act  he  was  engaged  ia 
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at  the  moment  of  the  accident.  These  are  the  facts  relied 
upon  as  showing  contributory  negligence. 

McElligott's  failure  to  go  home  clearly  cannot  bar  recovery. 
Whatever  the  directions  to  him  were,  he  in  fact  remained,  as 
the  finding  expressly  states,  in  the  service  of  the  defendants 
up  to  the  moment  of  his  death.  His  remaining  did  not  ab- 
solve his  employers  from  their  duty  to  him.  The  relation  of 
master  and  servant  continued  with  all  that  that  relation  im- 
plies. On  the  other  hand,  McElligott's  remaining  can  in  no 
true  sense  be  regarded  as  a  contributing  cause  of  his  death. 
It  is  true  that  if  he  had  gone  home  at  midnight  he  would  not 
have  been  killed.  It  is  equally  true  that  if  he  had  not  gone 
to  the  work  at  all  he  would  have  escaped  the  catastrophe. 
His  going  to  the  work  was  as  much  the  occasion  of  his  death 
as  his  remaining  at  it.  Neither  were  contributing  causes  in 
the  legal  sense.  They  were  simply  conditions  which  made 
his  injuries  possible:  Smithwick  v.  Hall  and  Upson  Co.,  59  Conn. 
263;  21  Am.  St.  Rep.  104. 

McElligott,  at  the  time  of  the  accident,  was  sitting  upon  the 
hub  of  the  wheel,  engaged  in  his  work.  His  position  was  a 
convenient  one  for  him.  It  was  apparently,  to  his  observation 
at  least,  a  safe  one  also.  That,  as  between  two  apparently 
safe  positions,  he  failed  to  choose  the  one  which  proved  to  be 
safe  in  fact  certainly  cannot  be  ascribed  to  him  as  negligence. 

There  was  no  error  in  the  judgment  complained  of. 

Neqlioknck  Causing  Death  —  Damages  toil  —  The  law  will  imply  aab- 
etantial  pecuniary  loss  in  some  amount  to  a  wife  and  child  from  the  death  of 
a  husband  and  father,  who  was,  at  the  time,  presumably  receiving  wages,  and 
was  therefore  able  to  support  those  dependent  upon  him:  Louisville  etc.  R'y 
Co.  V.  Buck,  116  Ind.  566;  9  Am.  St.  Rep.  883,  and  note;  extended  note  to 
Louisville  etc.  R'y  Co.  ▼.  Ooodykoontz,  12  Am.  St.  Rep.  380;  Hudson  v.  Houser, 
123  Ind.  309. 

Master  asd  Skrvant  —  Safe  Appliances  —  Delegation  of  Duty  to 
Furnish.  —  It  is  the  duty  of  a  master  to  furnish  for  a  servant  safe  and  suit- 
able appliances  in  the  performance  of  his  work,  and  he  cannot  escape  liability 
for  a  failure  to  do  so  by  intrusting  the  performance  of  such  duty  to  another 
person:  Carter  v.  OUver  Oil  Co.,  34  S.  C.  211;  27  Am.  St.  Rep.  815,  and 
note.  A  master  is  guilty  of  negligence  if  he  fails  to  supply  his  servant  a 
reasonably  safe  place  in  which  to  work:  Nadau  v.  White  River  Lumber  Co., 
76  Wis.  120;  20  Am.  St.  Rep.  29,  and  note. 

Master  and  Servant  —  Master's  Liability  for  Nsoliosncb  of  Vice- 
principal.  —  A  master  is  liable  for  the  negligence  of  a  superintendent  of  a 
eaw-mill,  who  had  charge  thereof,  in  putting  a  servant  to  work  without  giving 
liira  proper  instructions:  Ingerman  v.  Moore,  90  CaL  410;  25  Am.  St.  Rep. 
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138,  and  note;  see  extended  note  to  Adams  v.  Iron  Cliffs  Co.,  18  Am.  St. 
Rep.  455. 

Mastbb  AMD  Sbkvant  —  Who  ak>  VicE-PRiNcrPAM.  —  Mere  grades  ot 
rank  of  servants  of  a  coinuioa  master  engaged  in  a  common  amployraeat  will 
not  destroy  the  relation  of  fellow-servants;  yet  where  one  is  authorized  to 
employ  and  discharge  servants  working  un>ler  his  direction,  his  negligence  i» 
that  of  the  master:  Nix  v.  I'exa-i  Pac.  R'y  Co.,  82  Tex.  47.3;  27  Am.  St.  Rep. 
897,  and  note,  in  which  the  cases  are  collected  giving  the  distinction  between 
vice- principals  and  fellow-servants:  Georgia  Pac.  H'y  Co.  v.  Davis,  92  Ala.  300; 
25  Am.  St.  Rep.  47,  and  note  with  cases  collected  defining  vice-principals. 

Master  and  Sbrvant  —  Master's  Liability,  how  Detekminbd. — The 
character  of  the  negligence  from  which  damage  to  a  co-employee  results,  and 
not  th«  superior  rank  of  the  negligent  servant,  determines  the  responsibility 
of  the  master:  EU  T.  Northern  Pac  B.  R.  Co.,  1  N.  D.  336;  26  Am.  St.  Rep. 
8S1,  Mid  not*. 
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Tkotkb  —  CoMTnuioiT.  —  Umqcalifikd  Refusal  to  Dklitbr  Personal 
Pbopektt  to  one  entitled  to  its  possession,  based  upon  an  assertion  of 
title  on  the  part  of  the  person  so  refusing,  is  a  conversion  thereof,  though 
at  the  time  a  delivery,  owing  to  the  situation  of  the  property,  was  im- 
possible. 

/.  B.  Foster  and  C.  E.  Perkins^  for  the  appellant. 

L.  E.  Stanton  and  H.  E.  Taintor,  for  the  appellee. 

Pbnn,  J.  This  is  a  civil  action  in  the  nature  of  trover,  in 
which,  in  the  concisest  manner,  it  is  stated  in  the  complaint 
"that,  on  August  20,  1890,  the  defendant  had  certain  ice  in 
its  possession  belonging  to  the  plaintiflf,"  with  an  averment 
of  demand,  refusal,  and  conversion.  The  answer  was  double, 
—  a  denial,  and  loss  of  title  by  the  plaintiff  through  neglect  to 
take  possession  and  remove  within  a  reasonable  or  agreed  time. 
The  facts  found  were,  in  substance,  as  follows:  The  plaintiff, 
in  August,  1889,  purchased  of  the  defendant  the  ice,  —  two 
thousand  six  hundred  tons, — in  one  compartment  of  an  ice- 
house owned  by  the  defendant  at  New  Hartford,  and  paid  for 
the  same.  There  was  no  agreement  as  to  when  the  ice  was  to 
be  removed  by  the  plaintiff.  The  defendant,  however,  knew 
that  the  plaintiff  would  not  desire  to  remove  the  same  faster 
than  the  demands  of  its  business  of  ice  dealers,  at  retail  and 
otherwise,  in  Hartford,  required.  The  plaintiff  did  so  remove 
the  ice,  from  time  to  time,  until  March,  1890,  when  about  five 
hundred  tons  still  remained. 
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On  December  27,  1889,  the  defendant  wrote  the  plaintiff, 
•saying  that  it  was  about  time  to  cut  another  crop,  and  asking 
how  soon  the  plaintiff  could  give  it  the  use  of  its  ice-house. 
The  plaintiff's  agent  soon  after  saw  the  agent  of  the  defendant, 
and  said  that  the  defendant  could  put  its  new  ice  above  the 
old  ice,  if  it  had  occasion.  No  further  notice  or  request  as  to 
the  removal  of  the  ice  was  ever  made  by  the  defendant. 

Shortly  before  March,  1890,  the  defendant  did  cover  the 
plaintiff's  ice  with  several  feet  of  new  ice.  The  plaintiff,  on 
March  10,  1890,  wrote  the  defendant,  saying:  *'  As  there  was 
no  understanding  as  to  when  we  should  take  the  ice  away,  we 
suppose  that  it  is  still  ours,  and  shall  claim  it  whenever  the 
biime  can  be  got  at.  Is  that  your  understanding  in  covering 
it  up?"  To  which  the  defendant  replied,  March  11,  1890, 
«aying  its  understanding  was,  that  the  plaintiff  had  the  lease 
of  the  ice-house  for  the  season,  or  until  the  defendant  com- 
menced harvesting  ice.  The  title  to  the  ice  so  covered  thus 
became  a  subject  of  controversy  between  the  parties  from  that 
time  until  suit  was  commenced,  on  September  17,  1890,  each 
party  claiming  the  ice  as  its  property.  About  August  20, 
1890,  the  plaintiff's  attorney  went  to  New  Hartford,  and  made 
-a  formal  demand  upon  the  defendant  for  the  ice.  The  defend- 
ant then  and  there  asserted  its  title  to  the  ice,  and  declined 
and  refused  to  deliver  or  agree  to  deliver  it  to  the  plaintiff. 
The  defendant  never  retracted  its  position,  but  the  next  day, 
after  consulting  counsel,  wrote  the  plaintiff,  saying:  "  We 
have  come  to  the  conclusion  that  our  part  of  the  contract  has 
been  fully  performed."  The  court  below  further  found  "  that 
the  plaintiff  did  not  unreasonably  delay  the  removal  of  the  ice, 
but  at  all  times  removed  the  same  as  fast  as  it  could  use  it  in 
its  business.  The  defendant  was  in  no  way  damaged  by  the 
non-removal  of  the  plaintiff's  ice,  as  it  did  not  gather  ice 
«nough  to  fill  its  ice-house  above  the  space  occupied  by  the  ice 
of  the  plaintiff."  It  was  agreed  that  the  remaining  ice  was 
worth  four  dollars  per  ton  at  and  after  August  20,  1890,  and 
thereafter  until  the  defendant  sold  the  ice,  which  it  did  shortly 
after  suit  was  brought. 

The  court  rendered  judgment  for  the  plaintiff  for  two  thou- 
sand dollars  damages,  but  as  the  ice,  being  covered,  would  not 
have  been  available  without  removal  of  the  defendant's  ice, 
about  November  1,  1890,  interest  was  allowed  only  froai  the 
latter  date.  The  defendant  appealed.  Although  it  was  some- 
what argued  that  the  ice  in  question  was  not,  in  August, 
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1890,  the  property  of  the  plaintiff,  yet  this  claim  was  not 
much  pressed,  and  in  view  of  the  character  of  the  finding,  we 
may  dismiss  it,  and  confine  our  consideration  to  the  chief 
and  sole  remaining  contention  of  the  defendant,  "  that  there 
was  no  evidence  of  the  conversion  of  the  ice  before  the  suit 
was  brought,  because,  as  the  defendant  says,  it  appears  that 
the  defendant  could  not  deliver  the  property  when  demand 
was  made,  as  it  was  then  covered  by  fresh  ice;  and  that  a  re- 
fusal to  do  the  impossible  is  not  evidence  of  a  conversion; 
and  that  it  made  no  difference  that  refusal,  under  such  cir- 
cumstances, was  coupled  with  an  assertion  of  title  and  a  de- 
nial of  the  plaintiff 's  right." 

Now,  in  order  to  vindicate  this  claim,  it  should  first  appear 
that  it  is  not  in  conflict  with  previous  decisions  in  this  state, 
especially  the  cases  of  Thompeon  v.  Rose,  16  Conn.  71,  41  Am. 
Dec.  121,  and  Clark  v.  Hale,  34  Conn.  398,  in  the  former  of 
which,  being  an  action  of  trover,  it  was  held  that  a  refusal  to 
deliver  goods  upon  a  demand  is  prima  facie  evidence  of  a  con- 
version, and  that  when  an  officer  entitled  to  a  lien,  on  demand 
of  the  goods,  made  an  unqualified  refusal,  without  any  claim 
of  lien,  he  could  not  afterwards  set  up  such  lien  as  a  defense  to 
an  action  of  trover  for  the  goods;  and  in  the  latter  of  which  it 
is  held  that  where  a  person  having  the  chattel  of  another  in 
his  possession,  on  demand  by  the  owner,  absolutely  refuses  to 
deliver  it,  it  is  sufficient  evidence  of  conversion,  in  the  absence 
of  rebutting  proof,  although  the  chattel  was  at  a  distance  from 
the  place  of  demand  and  could  not  have  been  at  once  delivered, 
and  where  the  court,  in  its  opinion,  uses  this  significant  lan- 
guage: "The  absence  of  the  wagon  was  not  the  cause  of  the 
refusal." 

Let  us  note,  in  passing,  that  the  fact  that  the  ice  was  cov- 
ered was  not  the  cause  why  this  defendant  not  merely  refused 
to  deliver  it,  but  went  further,  and  asserted  title  in  itself,  and 
the  effect  of  supporting  the  present  claim  of  the  defendant 
would  be  to  enable  it  to  turn  a  refusal,  squarely  made,  in  the 
nature  of  joining  issue  upon  the  question  of  title  (when  that 
issue  was  judicially  decided  against  it,  though  in  the  mean 
time,  in  the  further  assertion  of  such  title,  it  had  sold  the  prop- 
erty). iiUo  something,  in  effect,  like  a  dilatory  plea,  to  defeat 
the  present  action  as  merely  premature,  and  to  cast  the  plain- 
tiff in  a  bill  of  costs.  We  think  the  language  of  the  court  in 
Thompson  v.  Rose,  16  Conn.  71,  41  Am.  Dec.  121,  relevant. 
*'  But  here,  again,  the  defendant  is  met,  and  we  think  conclu- 
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Bively,  with  the  fact  that  he  set  up  no  such  claim  at  the  time, 
but  made  an  unqualified  refusal.  Had  this  refusal  been  qual- 
ified by  this  claim  of  lien,  the  plaintiffs  might  have  met  it  and 
obviated  it,  but  the  defendant  keeps  it  a  secret  in  his  own 
breast,  and  now  seeks  to  defeat  the  plaintiffs'  action  by  a 
claim  before  unknown."  Indeed,  in  the  present  case,  the  de- 
fendant's action  is  rendered  emphatic  by  the  fact  that  the 
plaintiflF  was  seeking,  in  the  only  way  that  seemed  possible,  to 
learn  from  the  defendant  whether  its  act,  in  covering  the  ice 
in  question,  was  done  merely  to  store  its  own  ice,  to  which 
the  plaintiff  did  not  object,  or  as  an  assertion  of  title,  and,  in 
effect,  a  conversion  of  the  plainti9''s  property  to  its  own  use, 
and  the  defendant's  conduct  clearly  indicates  which  was  the 
real  purpose  and  design;  that  the  defendant  by  the  act  ceased 
to  hold  the  ice  as  the  property  of  the  plaintiflF,  and  thereafter 
held  and  treated  it,  absolutely  and  exclusively,  as  its  own. 
Indeed,  had  the  sale  of  the  ice,  in  that  condition,  and  not 
available  for  immediate  delivery,  been  made  just  before  in- 
stead of  just  after  the  suit,  it  is  diflScult  to  see  how  it  could 
have  made  the  case  against  the  defendant  stronger,  or  the  con- 
version by  the  defendant  and  the  ouster  of  the  plaintiff  from 
its  rights  more  pronounced. 

It  will  be  manifest  from  what  we  have  said  that  we  regard 
the  defendant's  contention  as  counter  to  the  doctrines  of  the 
case  cited;  but  the  cases  which  the  defendant  itself  cites  in  its 
brief,  and  upon  which  it  relies,  are  also,  as  it  seems  to  us,  op- 
posed to  such  contention.  Those  cases  are  Williamson  v.  Rus- 
sell, 39  Conn.  406;  Gilmore  v.  Newton,  9  Allen,  171;  85  Am. 
Dec.  749;  Stackpole  v.  Eastern  R.  R.  Co.,  62  N.  H.  493;  Kehey 
V.  Griswold,  6  Barb.  443;  Bowman  v.  Eaton,  24  Barb.  528; 
Whitney  v.  Slauson,  30  Barb.  276. 

In  Williamson  v.  Russell,  39  Conn.  406,  although  the  defend- 
ant had  bought  and  paid  for  the  property,  he  had  never  had 
possession  of  it,  being  in  the  same  situation  as  the  vendee  of 
the  defendant  would  have  been,  had  demand  been  made  upon 
him  before  he  took  possession.  The  court,  by  Seymour,  J., 
says:  "Under  these  circumstances,  we  cannot  say,  as  a  matter 
of  law,  that  the  superior  court  erred  in  finding  that  there  was 
no  conversion  of  the  property  of  the  defendant  to  his  own  use. 
If  the  property  was  not,  at  the  time  of  the  demand,  subject  to 
the  defendant's  order,  or  under  his  control,  his  refusal  to  de- 
liver it  is  no  conversion,  and  it  does  not  appear  but  that  his 
refusal  was  based  upon  those  grounds.     If,  however,  the  bags 
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were  under  the  defendant's  control,  it  certainly  was  inequitable 
for  him  to  detain  them,  under  the  circumstances  disclosed  in 
the  motion."  And  again,  referring  to  another  question;  "If 
the  conversion  had  been  found,  this  question  might  have 
arisen  ";  clearly  showing  that  while  the  court  did  not  feel  war- 
ranted in  saying  that,  as  a  matter  of  law,  the  court  below  erred 
in  finding  there  was  no  conversion,  it  would  not,  under  the 
facts  found,  have  done  what  we  are  asked  to  do,  under  the  infi- 
nitely more  conclusive  ones  of  the  present  case,  have  found  that 
the  court  erred,  as  a  matter  of  law,  in  holding  there  was  one. 

In  Gilmore  ▼.  Newton,  9  Allen,  171,  85  Am.  Dec.  749,  the 
defendant  bought  a  horse,  in  good  faith,  from  one  who  had  no 
right  to  sell  him,  and  subsequently  exercised  dominion  over 
him  by  letting  him  to  another  person,  who  ran  away  with  hijn, 
and  neither  the  person  nor  tbe  horse  was  afterwards  heard  of. 
The  defendant  supposed  his  title  to  the  horse  to  be  perfect, 
and  no  demand  was  made  by  the  plaintifl'  before  commencing 
his  action.  A  verdict  for  the  plaintifi"  was  sustained.  The 
court,  Metcalf,  J.,  says:  "  According  to  Lord  Holt,  in  Bald- 
win V.  Cole,  6  Mod.  212,  the  very  assuming  to  one's  self  the 
property  and  right  of  disposing  of  another  man's  goods  is  a 
conversion."  This,  it  seems  to  us,  is  precisely  what  the  de- 
fendant did  in  this  case.  And  this,  also,  is  precisely  what  the 
defendants  in  the  case  of  Slackpole  v.  Eastern  R.  R.  Co.,  62 
N.  H.  493,  did  not  do.  That  was  a  case  where  the  plaintiff"  pur- 
chased of  the  defendants  certain  buildings,  including  founda- 
tion stones  and  underlying  materials,  stipulating  to  remove 
them  within  a  time  specified,  and  with  full  notice  of  the  de- 
fendants' purpose  to  proceed  at  once  to  erect  a  freight-house 
upon  the  site.  The  plaintiff'  failed  to  remove  some  foundation 
stones  and  bricks  witliin  the  time,  and  the  defendants  covered 
ithem  in  filling  the  cellar,  as  a  necessary  step  in  the  construc- 
tion of  the  freight-house.  A  charge  to  the  jury  that  this  did 
not  constitute  conversion  was  sustained. 

The  cases  in  Barbour  all  largely  turn  upon  questions  as  to 
the  appropriate  forms  of  action,  and  nothing  therein  conflicts 
with  the  conclusions  which  we  have  reached. 

It  is,  however,  the  urgent  contention  of  the  defendant  that 

it  is  good  sense,  as  well  as  good  law,  to  say  that  if  a  perBon 

cannot  deliver  property  on  demand,  his  refusal  to  do  what  he 

cannot  do  is  not  a  conversion."    Undoubtedly;  but  it  is  equally 

good  sense  and  good  law  that  if  a  person  has  in  his  po88<'ssion 

property  of  another,  which  he  voluntarily  puts  it  out  of  his 
AM.  St.  Rbp.,  Vol.  X  .  IX. -IS 
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power  to  immediately  deliver  on  demand,  he  ought  not  to 
make  such  inability  his  pretext  and  defense  for  absolutely 
refusing  ever  to  deliver  at  all.  Nor  ought  such  inability  to 
surrender  to  th«  owner  to  justify  his  assumption  of  title  in 
himself.  If,  in  such  cases,  demand  and  refusal  becomes  in- 
operative to  raise  an  inference  of  conversion,  it  is  because,  as 
the  court  says  in  Gilmore  v.  Newton,  9  Allen,  171,  85  Am.  Dec. 
749,  the  assumption  is  conversion  itself. 

The  defendant  further  says  that  it  was  unfair  on  the  part 
of  the  plaintiff  to  make  demand  and  bring  a  suit  when  it  knew 
that  the  defendant  could  not  comply  with  the  demand,  and 
that  it  is  evading  the  real  question,  whether  demand  and  re- 
fusal is  evidence  when  the  defendant  cannot  deliver,  to  say 
that  the  defendant  might  have  said  that  the  ice  was  covered, 
but  when  uncovered  the  plaintiff  might  take  it. 

We  have  no  desire,  certainly,  to  evade  the  real  question. 
Nor  do  we  believe  any  of  the  courts  had,  whose  utterances  we 
have  cited.  But  we  think  that  the  defendant,  whose  conduct 
in  asserting  title  in  itself  to  the  property  of  another  compelled 
the  plaintiff's  demand,  and  who  neither  met  that  demand  by 
an  admission  of  the  plaintiff's  ultimate  right  (which,  as  the 
defendant  knew,  was  all  the  plaintiff  sought),  or  even  by  a 
bare  refusal,  but  who  deliberately  threw  down  the  gauntlet  by 
the  assertion  of  its  own  title,  is  hardly  in  a  condition  to  dig- 
nify its  defeat,  upon  its  own  chosen  ground,  by  the  cry  of. 
*'  unfair." 

The  defendant  says,  further,  that  there  is  no  difference  be- 
tween the  legal  positions  of  persons  who  do  not  have  property 
and  of  those  who  are  unable  to  deliver  it.  Clearly,  no  com- 
parison can  be  made  between  them  on  the  question  of  conver- 
sion, for  where  there  is  no  trover  there  can  be  no  conversion. 
If  the  defendant  never  had  actual  or  constructive  possession 
of  the  property  of  another,  that  ends  the  matter.  The  further 
element  is  never  reached. 

There  in  no  error  in  the  judgment  complained  o£ 


Trotxr  —  CoNTKRSiON  —  What  Constitdtbs.  —  Conversion,  to  •nstain 
trover,  coniiats  ia  a  withholding  of  the  possession  of  plaintiff's  property 
under  a  elaira  of  title  inconsistent  with  the  title  of  the  owner:  Boiling  v. 
Kirby,  90  Ala.  215;  24  Am.  St.  Rep.  789,  and  extended  note;  extended  note 
to  HcUe  V.  Ames,  15  Am.  Dec.  151.  If  the  defendant  took  plaintiff 's  prop- 
erty, and  refused  to  return  it  on  demand,  there  is  a  conversion:  Arzaga  v. 
VHlcUha,  85  Cal.  191.  A  refusal  to  deliver  property  until  an  illegal  demand 
for  storage  ia  paid  is  evidence  of  conversion:  Onlvin  v.  Oalmn  Bras*  etc  Work*, 
81  Mich.  16;  aee  Gay  Mr  v.  BlevoUt,  69  Wis.  582. 
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Mayhbw  v.  Mayhew. 

(61  CONN»CTICUT,  233.] 

DiTOSOS  OS  m  Grotticd  of  Intolkrabli  Crukltt.  — Sexnal  interconrso 
demandad  and  peraiited  ia  by  a  husband  io  a  rash,  rough,  and  unreason- 
abl*  manavr,  wh«n  h*  knows  that  the  condition  of  his  wife  is  suoh  that 
it  will  inflict  •ufifering  and  injury  upon  her,  and  that  she  cannot  prop<. 
erly  and  aafely  accede  to  his  wishes,  renders  him  guilty  of  suoh  intoler- 
able cruelty  as  entitles  her  to  a  divorce. 

H^SBARD  AMD  Wiwt  —  Marital  Dutiks.  —  While  it  is  the  duty  of  the  wife 
to  submit  to  Mzual  intercourse  with  her  husband,  it  is  also  his  duty  to 
forbear  at  her  reasonable  request,  and  when  the  cannot  properly  and 
safely  accede  to  his  wishes. 

Suit  and  judgment  for  divorce  by  a  wife  from  her  husband. 

L.  D.  Brewster  and  S.  Tweedy,  for  the  appellant. 

R.  E.  De  Forest  and  W.  J.  Beecher,  for  the  respondent. 

Andrews,  0.  J.  The  plaintiff  brought  her  complaint  pray- 
ing for  a  divorce  from  her  husband  on  the  ground  of  intol- 
erable cruelty.  The  superior  court  heard  the  case,  made  a 
finding  of  facts,  and  granted  the  divorce.  The  defendant 
brings  the  case  before  this  court,  and  alleges  as  his  reason 
that  the  facts  found  do  not  show  intolerable  cruelty  within 
the  meaning  of  that  expression  as  construed  in  the  case  of 
Shaw  V.  Shaw,  17  Conn.  189.  The  acts,  however,  which  are  set 
forth  in  the  finding  are  not  exclusively  such  acts  as  are  the 
subject  of  the  discussion  in  that  case.  Other  acts  are  found 
to  have  been  committed  by  the  defendant  of  which  intolerable 
cruelty  might  be  pretty  safely  affirmed.  Besides,  the  acts 
found  in  this  case  which  are  of  the  same  nature  as  those  com- 
plained of  in  Shaw  v.  Shaw,  17  Conn.  189,  are  found  to  have 
been  committed  by  the  defendant  with  knowledge  of  their 
probable  effect  on  the  plaintiff.  It  is  said  in  that  case  that 
such  acts  might  constitute  intolerable  cruelty  if  the  husband 
had  reasonable  grounds  to  apprehend  serious  injury  to  the 
health  of  the  wife  therefrom.  In  the  present  case,  the  finding 
is,  that  the  acts  "  were  attended  by  danger  and  fear,  and  in- 
jury to  the  plaintiff  and  to  her  health,  and  were  rashly  and 
roughly  and  anrtasonably  done;  and  each  of  them  when  the 
defendant  kn«w  the  condition  of  the  plaintiff  and  the  suffer- 
ing and  injury  it  would  be  likely  to  inflict  on  her,  and  her 
inability  to  safely  and  properly  accede  to  his  wishes.  And  I 
find,"  adds  the  court,  "his  conduct  in  this  respect  brutal  and 
unendurable,  and  that  the  plaintiff  could  not  safely  cohabit 
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with  him  longer."     This  finding  brings  the  case  clearly  withiu 
the  doctrine  of  the  case  cited. 

What  may  or  may  not  constitute  intolerable  cruelty  by  a 
husband  towards  his  wife  in  the  exercise  of  his  marital  rights 
is  a  difficult  and  delicate  question.  Such  acts  as  are  usually 
meant  by  that  term  are  not  ordinarily  dangerous  or  cruel. 
But  sometimes  they  may  be  both  dangerous  and  cruel.  Mari- 
tal rights  exist  on  the  part  of  the  wife  as  distinctly  as  on  the 
part  of  the  husband:  Foot  v.  Card,  58  Conn.  1;  18-  Am.  St. 
Rep.  258.  Correlative  to  marital  rights  are  marital  duties. 
The  term  implies  a  two-sided  obligation.  In  respect  to  such 
acts  as  are  here  in  question,  it  includes  the  duty  of  forbear- 
ance on  the  part  of  the  husband  at  the  reasonable  request  of 
the  wife,  as  well  as  the  duty  of  submission  on  the  part  of  the 
wife  at  the  reasonable  request  of  the  husband.  Any  decision 
of  what  constitutes  intolerable  cruelty  in  these  matters  that 
should  leave  out  of  consideration  the  duty  of  the  husband  and 
look  only  to  the  duty  of  the  wife  would  be  manifestly  erro- 
neous. There  is  no  error  in  the  judgment  of  the  superior 
court.  ___^ 

Marriaob  avd  DrvoRCB — Bxfrkhb  Cbuei/tt  —  BxossaiTB  Ssxoal  In- 
TKROOURSB.  — The  aubjecting  of  a  wife  by  her  husbaad  to  excessive  sexaal 
intercourse  is  a  grouad  for  divorce:  Melvin  v.  Metvin,  58  N.  H.  569;  42  Am. 
ftep.  605;  note  to  Morris  v.  Morris,  73  Am.  Dec.  630.  See  also  note  to  Poor 
V.  Poor,  29  Am.  Dec.  674,  in  which  the  question  of  oruelty  ••  a  ground  for 
tbo  MUkolmonk  of  marriago  is  disoossod. 
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[61  GONNBCTICUT,  262.] 
LfJUMOnOH   WILL    MOT    ISSDI    IN   OnK  StATX  TO  EnJOIN  THK  PROSECUTION 

ow  Suits  in  Another  against  parties  there  resident,  when  there  is  noth- 
ing to  show  that  such  prosecution  would  not  be  lawful  and  successful,  or 
that  it  would  cause  any  unusual  expense  or  ineonvenience  to  the  parties 
sued. 
▲mionmbnt  or  Right  to  Bbino  Action  to  Sit  Asids  Sbttlcments.  —  If 
a  life  insDrance  corporation  represents  to  holders  of  policies  under  the 
resenre  dividend  plan  that  specific  sums  are  due  to  them,  and  they,  be. 
liering  such  representations  to  be  true,  accept  the  sums  so  paid,  and  give 
reeeipts  therefor  purporting  to  be  in  full  payment,  when  in  fact  a  much 
greater  snm  was  due  to  each  of  them,  each  has  a  claim  against  the  insur- 
ance company  capable  of  assignment,  and  may  therefore  vest  in  his 
assignee  the  right  to  maintain  an  action  to  set  aside  such  receipts  and  to 
recover  the  residue  due  under  the  policy. 


Dec.  1891.]     Metropolitan  Life  Ins.  Co.  v.  Pulleb.        197 

I»jaNCTION    AGAINST  BRINGING   ACTIONS   ON   ClAIM3   ASSIGNED   to   him   Will 

not  issue  against  one  to  whom  numerous  holders  of  policies  of  life  insar* 
ance,  issued  on  the  reserve  diridend  plan,  have  assigned  their  respective 
rights  to  recover  the  residue  claimed  to  be  due  on  their  policies,  they 
having,  in  reliance  on  the  statements  of  the  insurer,  accepted  sums  less 
than  those  actually  due  them,  and  given  receipts  in  full. 

Champerty.  —  A  contract  whereby  one  person  agrees  to  proseoat*  actions  on 
behalf  of  others  for  a  share  of  the  proceeds  of  such  action*  is  not  void 
for  champerty,  when  it  is  not  opposed  to  public  policy,  and  a  contract  is 
not  afjainst  public  policy  by  which  one  person  agrees  to  bring  suits  to 
recover  balances  claimed  to  be  due  other  persons  on  life  insurance  pol- 
icies, issued  to  them  on  the  reserve  dividend  plan,  such  persons  haying 
accepted  payment  of  less  sums  than  were  due  them  and  given  receipts  in 
full,  relying  on  the  statement  of  the  insurer  that  the  sums  so  paid  were 
all  that  were  due  them. 

AssioKEE  or  Causes  or  AariON  Who  Agrees,  in  consideration  of  the  assign- 
ments, at  his  own  expense,  to  bring  actions  thereon,  and  to  pay  the  assign- 
ors one  half  of  the  net  proceeds  of  such  actions,  but  reserves  th«  right  to 
reassign  the  claims  if  at  any  time  he  deems  it  advisable  to  give  up  the 
attempt  to  prosecute  them,  obtains  a  beneficial  interest  in  such  causes 
of  action,  and  becomes  the  equitable  and  bona  fide  holder  thereof. 

J.  Hahey,  II.  Stoddard,  and  H.  Fiske,  for  the  plaintiff. 

J.  W.  Ailing,  L.  A.  Fuller,  and  E.  P.  Arvine,  for  the  defend- 
ants. 

Fbnn,  J.  For  a  proper  understanding  of  this  case  a  etate- 
roent  will  be  necessary.  The  plaintiff,  a  New  York  corpora- 
tion, claims  an  injunction  restraining  each  of  the  defendants 
from  prosecuting,  in  any  court  in  this  state  or  elsewhere,  any 
claim  growing  out  of  certain  alleged  assignments  to  the  defend- 
ants of  claims  against  the  plaintiff;  from  obtaining  other  like 
assignments;  from  transferring  any  interest  claimed  by  the 
defendants  by  virtue  of  such  assignments;  and  a  judgment 
that  the  defendants  are  not,  as  to  the  plaintiff,  the  lawful 
assignees  of  any  claim  upon  the  plaintiff  by  virtue  of  said 
pretended  assignments.  Upon  its  application,  a  temporary  in- 
junction was  issued,  which  remains  in  force.  The  substance 
of  the  material  portions  of  the  finding  made  by  the  court  be- 
low, which  reserved  the  case,  is,  that  the  plaintiff,  in  the  prose- 
oution  of  its  business  of  life  insurance,  during  the  years  1872, 
1873,  and  1874,  entered  into  separate  written  contracts,  of  a 
similar  nature,  to  insure  the  lives  of  certain  persons  named  in 
the  pleadings,  and  of  many  others.  Most  of  these  contracts, 
or  policies  of  insurance,  ran  for  ten  years,  but  a  few  were  for 
longer  terms.  In  all  cases,  however,  at  the  end  of  ten  years, 
there  was  due  and  payable  to  the  insured  a  sum  of  money  un- 
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der  what  Is  called  the  "  Reserve  Dividend  Plan."  At  the  end 
of  this  period  of  ten  vears  from  the  date  of  the  respective  pol- 
icies, the  plaintiff,  of  its  own  accord,  sent  to  each  of  the  policy- 
holders insured  under  this  form  of  policies  during  the  years 
named  circulars  in  which  a  Bum  was  stated  as  the  amount 
due  to  such  policy-holder.  No  information  was  given  to  pol- 
icy-holders as  to  the  amounts  due,  except  hy  these  circulars. 
Upon  receipt  of  the  circulars,  the  policy-holders  named  in  the 
pleadings,  without  other  knowledge,  inquiry,  or  investigation, 
and  upon  the  supposition  and  belief  that  such  statements  were 
correct,  filled  in  each  case  a  blank  left  in  the  circular  for  such 
purpose,  with  the  option  to  "  surrender  the  policy  for  its  present 
cash  value,"  as  stated  in  the  circular,  and  signed  their  respect- 
ive names  thereto,  and  returned  the  circular,  so  signed,  to  the 
plaintiff.  The  plaintiff  thereupon  sent  its  checks  for  such 
stated  sum  to  the  policy-holders,  who,  on  receipt  thereof,  de- 
livered up  their  policies,  and  each  signed  and  delivered  to  the 
plaintiff  a  receipt,  previously  prepared  by  the  plaintiff,  by  fill- 
ing in  a  blank  form  used  for  that  purpose,  stating  the  sum  re- 
ceived to  be  "in  full  payment,  settlement,  and  discharge  of 
all  claims  and  dividends,  surrender  value  or  otherwise,  under 
and  by  virtue  of  policy  No.  — ."  All  of  said  circulars,  policies, 
and  receipts  have  ever  since  been  in  the  possession  of  the 
plaintiff,  between  whom  and  the  policy-holders  no  further  com- 
munication ever  passed. 

The  defendant  Austin  B.  Fuller  resides  in  New  Haven.  He 
had  been  the  insured,  and  his  wife,  the  other  defendant,  the 
assured,  under  a  similar  policy,  which  had  been  litigated,  re- 
sulting in  the  recovery  of  a  very  much  larger  sum  than  that 
stated  by  the  plaintiff  in  its  circular  to  be  due.  After  the  close 
of  this  litigation,  and  in  the  year  1889,  he  solicited  and  ob- 
tained assignments  from  the  policy-holders  named  in  the 
pleadings.  He  believed  their  cases  to  be  like  his  own,  and 
that  there  was  more  due  under  their  policies.  The  assign- 
ments, executed  by  the  assignors  under  seal,  stated  that  such 
assignors,  "  for  one  dollar  and  other  good  considerations, 
....  do  hereby  sell,  set  over,  transfer,  and  assign  unto  Har- 
riet A.  Fuller  of  New  Haven,  Connecticut,  all  the  claims,  de- 
mands, and  causes  of  action  which  we,  or  either  of  us,  have  or 
may  have  against  the  Metropolitan  Life  Insurance  Company  of 
New  York."  No  money  was  in  fact  paid,  the  real  consideration 
and  contract  being  expressed  in  a  writing  signed  by  said  Aus- 
tin B.  Fuller  and  delivered  to  each  of  the  assignors,  in  which  is 
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the  following  statement:  "Said  assignment  is  made  upon  the 
following  understanding,  namely:  Said  A.  B.  Fuller  is  to  em- 
ploy attorneys  and  counsel  for  the  purpose  of  prosecuting  said 
claim  in  the  name  of  said  Fuller,  and  without  any  liability 
on  the  part  of  said  [assignors]  to  pay  the  expense  or  any  part 
thereof.  If  no  recovery  is  had,  the  said  [assignors]  are  not  to 
make  any  claim  against  said  Fullers,  or  either  of  them.  But 
if  the  suit  results  in  a  judgment  and  recovery  for  the  plaintififs, 
then  said  A.  B.  Fuller  will  pay  to  [the  assignors]  one  half  of 
such  sum  as  remains  to  him  after  paying  lawyers  and  other 
expenses.  If  said  Fullers  find  it  advisable  to  give  up  the 
attempt  to  prosecute  the  claim,  then  the  right  is  reserved  to 
reassign  the  said  claim  to  the  former  holder,  whereupon  their 
liability  under  this  agreement  will  cease." 

These  assignments  were  made  to  the  defendant  Harriet  A. 
Fuller,  with  her  authority  and  consent,  her  husband  transact- 
ing the  business.  She  had  no  pecuniary  interest  in  any  of  the 
assignments,  but  gave  general  authority  to  her  husband  to  do 
what  he  pleased  in  respect  thereto,  in  the  hope  that  he,  and 
through  him  his  brother,  who  was  a  lawyer  in  New  York,  who 
had  conducted  the  former  litigation,  would  make  some  money. 

The  plaintiflF  having  in  the  complaint  alleged  that  the  poli- 
cies had  become  of  no  binding  effect,  but  had  been  fully  dis- 
charged and  satisfied,  the  defendants,  to  the  first  defense  of 
general  denial,  added  a  second,  alleging  that  the  surrender  of 
the  policies  and  the  receipts  were  frauduleutly  obtained  by  the 
plaintiff",  and  that  the  assignments  to  the  defendants  were 
made  for  the  purpose  of  enforcing  and  collecting  the  claims  of 
the  several  assignors  against  the  plaintiflF,  by  suits  to  be  brought 
in  court  in  the  state  of  New  York,  —  the  state  in  which  the 
plaintiflf  corporation  was  organized,  and  where  it  is  located, 
and  in  which  sucli  assignments  and  contracts  were  lawful. 
The  defendants  also  filed  forty-one  counterclaims,  each  of 
which  is  based  on  one  of  said  assigned  claims,  and  they  asked, 
by  way  of  equitable  relief,  a  cancellation  of  the  receipts  given 
by  their  assignors  to  the  plaintiflf,  an  account,  and  judgment 
for  the  amount  found  due  by  the  account,  and  one  hundred 
thousand  dollars  damages.  They  also  asked  the  answer  to 
numerous  interrogatories,  and  filed  a  motion  for  the  production 
of  papers  and  for  disclosure. 

Upon  motion  of  the  plaintiff,  and  against  the  earnest  protest 
of  the  defendants,  the  court  directed  "  that  the  issues  made  by 
the  first  defense  be  heard  and  determined  before  any  other 
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iBEue  in  said  cause  is  tried."  The  motions  aforesaid,  for  answer, 
disclosure,  and  production,  were  denied  as  not  relevant  to  the 
issue  presented  by  the  first  defense,  and  the  case,  as  presented 
to  us  upon  reservation,  was  tried  solely  upon  such  issue. 

Upon  the  facts  found,  it  is  not  possible  for  us  to  see  how, 
under  any  view  which  may  be  taken,  the  plaintiff  can  be  held 
entitled  to  the  equitable  relief  claimed.  Surely  we  ought  not 
to  be  asked  to  assume  those  allegations  of  the  complaint  to  be 
true  which  the  plaintiff  did  not  prove,  and  the  defendants 
were  not  permitted  so  disprove.  If  any  presumption  of  full 
payment  would  naturally  and  ordinarily  arise  from  the  sur- 
Bender  of  policies  and  the  giving  of  receipts  in  full,  such  pre- 
sumption ought  not  to  be  invoked  against  a  party  who  is 
forbidden  to  rebut  it,  or  in  favor  of  one  who  insists  that  the 
assignors'  right  to  sue  the  plaintiff  "  i«  a  question  wholly  ir- 
relevant to  our  cause."  The  plaintiff  explicitly  says  this 
"  action  is  founded  upon  the  theory  that  the  defendants  had 
no  right  to  sue  the  plaintiff  in  respect  to  the  policies  of  insur- 
ance, even  if  the  assignors  might  have  had  some  right  in  that 
respect."  For  manifest  reasons,  especial  emphasis  ought  not 
to  be  placed  on  the  word  "  some,"  in  the  foregoing  quotation, 
and  the  word  "  full "  would  have  better  harmonized  with  the 
claim  of  the  entire  irrelevancy  of  the  assignors'  right.  But  if 
we  adopt  the  plaintiff's  theory,  it  is  fatal  to  the  argument  which 
follows;  for  upon  such  theory  the  remedy  at  law  would  be  as 
complete  and  beneficial  as  the  relief  in  equity.  The  plaintiff 
says  in  the  brief:  "  The  plaintiff  can  doubtless  defend  the  suits 
seriatim  in  all  jurisdictions,  but  every  action  at  law  by  these 
assignees  involves,  upon  their  own  theory  and  principles,  the 
expensive  and  troublesome  discovery  which  is  sought  under 
the  second  defense  and  counterclaim.  This  consideration, 
that  the  claim  of  the  defendants  necessarily  involves  this  great 
trouble  and  expense,  seems  to  preclude  these  defendants  from 
insisting  that  the  plaintiff  has  no  standing  in  a  court  of  equity 
to  invoke  its  jurisdiction.  When,  upon  the  very  claim  of  the 
defendants,  numerous  suits  are  involved,  and  great  and  un- 
necessary expense  is  inflicted  upon  the  other  side,  such  per- 
sons have  no  standing  in  a  court  of  equity  to  object  to  its 
jurisdiction."  Now,  as  to  the  foregoing  statement,  it  seems 
manifest,  —  1.  That  the  object  and  natural  effect  of  these  as- 
signments was,  not  to  create,  but  to  prevent,  a  multiplicity  of 
suits,  seriatim,  by  such  assignors  in  all  jurisdictions;  that 
instead,  there  should  be  but  a  single  suit  by  the  assignees,  in 
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one  (and  that  the  plaintiff's  home)  jurisdiction.  Certainly 
there  is  nothing  to  negative  such  an  inference,  and  the  de- 
fendants offered,  both  by  special  defense  and- under  the  gen- 
eral denial,  to  prove  such  actual  intention,  both  on  the  part 
of  the  assignors  and  of  the  defendants,  and  were  precluded. 
Waiving,  then,  the  question  whether  the  defendants'  action 
made  the  suits  more  likely  to  be  brought  at  all,  the  proposed 
manner  of  bringing  them  would  be  the  opposite  of  what  the 
plaintiff  has  claimed.  2.  Having  started. to  test  the  plain- 
tiflf 's  theory,  it  seems  best  to  pursue  that,  rather  than  at  once 
determine  what  would  follow  from  that  of  the  defendants. 
And  on  the  plaintiff's  theory,  certainly  there  could  be  no  such 
"  expensive  and  troublesome  discovery,"  since,  if  the  plaintiflf's 
contention  is  right  here,  it  must  be  (and  can  only  be  so  here, 
because  it  would  be)  right  there  also.  As  the  assignees  would 
have  no  right  any  way,  the  case  would  break  down  at  the 
start,  and  such  discovery  would  be  "  wholly  irrelevant  to 
the  cause."  3.  Equitable  relief,  it  may  be  added,  is  usually 
granted  rather  upon  the  consideration  that  the  plaintiflf  has  a 
standing  to  insist,  than  that  the  defendant  has  not  one  to  ob- 
ject. This  is  so  generally  the  rule  that  a  departure  from  it  in 
any  instance  is  somewhat  calculated  to  excite  suspicion,  and 
in  this  case  it  might  lead  to  one,  that  the  prevailing  reason 
why  the  plaintiflf  seeks  the  equitable  interposition  of  this  ju- 
risdiction is,  that  he  doubts  the  validity  of  his  grounds  as  legal 
or  equitable  defenses  in  any  other.  Certainly,  in  the  granting 
of  injunctions,  which  is  not  a  matter  of  right,  but  rests  in  the 
sound  discretion  of  the  court,  we  ought  not,  in  this  jurisdiction, 
to  enjoin  defendants  who  never  intended  to  institute  any  pro- 
ceedings whatever  here  from  bringing  cases  in  the  state 
wherein  the  plaintiflf  is  located  which,  for  aught  that  appears, 
would  be  there  legal,  and  might  be  prosecuted  to  a  successful 
issue,  and  in  a  manner  calculated  to  cause  the  least  expense 
and  inconvenience  to  the  plaintiflf.  The  plaintiflf,  however, 
says  (citing  Breweter  v.  Colegrove,  46  Conn.  105)  that  *' where 
the  allegations  of  a  bill  in  equity  are  suflBcient  to  give  a  court 
of  equity  jurisdiction,  and  the  case  goes  to  a  hearing  upon  its 
merits,  and  the  facts  are  found,  the  jurisdiction  is  not  defeated 
by  the  fact  that  the  finding  shows  that  the  petitioners  had 
adequate  remedy  at  law."  This  rule,  undoubtedly  correct  in 
cases  where  it  has  proper  application,  has  none  here.  Neither 
the  allegations  of  the  complaint,  so  far  forth  as  upon  the  plain- 
tiflf's claim  held  relevant  to  the  issue,  nor  the  hearing,  which 
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was  not  a  full  one  and  upon  the  merits,  but  only  as  to  a  single 
issue,  nor  the  nature  of  the  relief  sought,  would  warrant  such 
application. 

As  these  considerations  are  decisive  of  the  case,  we  might 
with  propriety,  so  far  as  that  is  concerned,  stop  here,  but  as 
other  claims  necessary  to  be  established  as  a  basis  for  the 
plaintiff's  theory,  which,  for  the  sake  of  testing  that  theory, 
we  have  assumed,  were  fully  argued,  and  are  of  interest  to 
the  profession,  and  in  order  that  we  may  not  be  misunder- 
stood as  assenting  to  them,  we  will  give  them  some  examina- 
tion. It  was,  as  we  have  seen,  the  plaintiff's  contention,  that 
conceding  the  assignors'  right  of  action  against  the  plaintiff, 
the  defendants  had  no  such  right.  In  support  of  this  view 
a  double  claim  was  made:  1.  That  such  right  as  these  assign- 
ors had  was  not  assignable;  and  2.  That  if  assignable,  no 
valid  assignments  to  the  defendants  had  been  made.  It  is 
rather  hard  to  treat  either  of  these  claims  distinctly,  without 
involving  some  considerations  pertinent  to  the  other.  But  we 
will  endeavor  to  do  so.  As  to  the  assignability,  it  is  said  that 
the  transaction  between  the  plaintiff  and  the  owners  of  the 
policies  operated,  prima  facie,  to  end  all  liability,  and  that  "  a 
receipt  in  full,  in  the  absence  of  any  impeachment  for  fraud 
or  mistake,  is  valid,  and  the  discharge  of  the  entire  debt"; 
Aborn  v.  Rathbone,  54  Conn.  444;  that  therefore  if  any  of 
the  assignors  had  brought  suit,  either  in  the  complaint  or  by 
special  answer,  the  necessity  of  setting  aside  such  receipt  and 
settlement  would  have  been  presented  at  the  very  outset;  so 
that,  as  claimed,  the  only  thing  which  such  assignors  had  was 
a,right  to  apply  for  such  rescission,  and  that  a  mere  right  to 
bring  a  suit  at  law  or  in  equity  is  not  the  subject  of  bargain 
and  sale  or  of  assignment.  Now,  it  seems  to  us  that  to  this 
claim  there  are  many  decisive  answers,  one  being  that  con- 
ceding that  a  receipt  in  full,  in  the  absence  of  fraud  or  mistake, 
is  valid  and  a  discharge  of  the  entire  debt,  it  is  only  so  upon 
the  assumption  of  the  non-existence  of  what  is  here  claimed 
to  exist.  If,  to  the  claim  of  a  receipt  in  full,  it  would  be 
necessary  for  the  plaintiff  to  plead  fraud  or  mistake,  or  even 
ask  that  on  such  an  account  the  receipt  should  be  surren- 
dered, it  does  not  follow  that  all  which  the  plaintiff  has  is  a 
bare  right  to  make  such  a  demand.  If  he  had  nothing  more, 
he  could  not  have  that.  As  well  say  that  if  the  statute  of 
limitations  had  run  against  the  original  obligation,  but  the 
creditor  relied  upon  a  new  promise,  the  debt  could  not  be  as- 
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signed,  because  he  would  have  been  met  in  a  suit  by  a  plea 
of  such  statute,  and  all  that  he  had  was  a  mere  right  to  re- 
move the  discharge  by  the  plea  of  a  new  promise.  The  fraud 
or  mistake  which  induces  the  giving  of  a  receipt  in  full  does 
not  discharge  a  debt;  nor  does  the  receipt  so  obtained,  only 
to  be  revived  again  on  the  removal  of  such  obstruction  to  re- 
covery. That  dicta  may  be  found,  supported  by  most  eminent 
authority,  that  "the  assignment  of  a  mere  right  of  action  to 
procure  a  transaction  to  be  set  aside  on  the  ground  of  fraud 
is  not  admitted,"  is  certain.  The  difficulty  in  constructioa 
and  application  lies  in  the  fact  that  the  phrase  is  somewhat 
ambiguous,  and  if  it  remains  as  true  to-day,  and  in  Connecti- 
cut, as  it  was  in  England  in  1835,  when  Prosser  v.  Edmonds, 
reported  in  1  Young©  &  C.  481  (which  is  the  primal  authority 
for  the  doctrine),  was  decided,  it  is,  as  we  shall  see  hereafter, 
because  it  rests  upon  a  diflFerent  reason  and  receives  a  far 
more  restricted  practical  construction.  The  objection  then 
was,  that  such  an  assignment  violated  the  policy,  if  not  the 
letter,  of  the  law  against  champerty  and  maintenance,  as  op- 
erating merely  to  promote  or  procure  litigation.  The  ancient 
law  made  the  principle  subordinate  to  the  instance.  The 
modern  is  the  reverse.  Under  the  former,  public  policy  was 
opposed  to  champerty  and  maintenance,  and  therefore  all  con- 
tracts which  savored  of  these  vices  were  void.  Under  our 
present  law,  public  policy  is  the  sole  consideration,  and  con- 
tracts formerly  held  void  by  reason  of  champerty  and  main- 
tenance may  or  may  not  be  contrary  to  such  policy.  If, 
therefore,  it  be  stated  that  "  a  mere  right  of  action  to  procure 
a  transaction  to  be  set  aside  on  the  ground  of  fraud  is  not  per- 
mitted here,"  the  expression  should  be  understood  to  mean 
that  it  would  be  opposed  lo  public  policy  to  permit  a  person 
claiming  a  right  to  set  aside  a  transaction  on  the  ground  of 
fraud  and  to  be  invested  with  his  former  beneficial  interest 
to  separate  the  former  from  the  latter  and  to  transfer  that 
without  the  other.  It  is  unnecessary,  however,  to  pursue  this 
further,  since,  if  the  rule  be  correctly  stated  in  the  quotation 
made  in  the  plaintiff's  brief  from  Pollock  on  Contracts,  299, 
that  "  the  sale  of  an  interest  to  which  a  right  to  sue  is  inci- 
dent is  good,  but  the  sale  of  a  mere  right  to  sue  is  bad,"  it 
seems  to  us  manifest  that  the  transaction  here  is  of  the  former 
character.  The  principles  upon  which  choses  in  action  are 
now  held  assignable  are  clearly  stated  in  Pomeroy  on  Reme- 
dies and  Remedial  Rights,  sections  144  to  153/iMclu8ive,  and 
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a  multitude  of  cases  there  cited  are  confirmatory  of  our  pres- 
ent views. 

It  is,  however,  as  we  have  seen,  further  said,  that  if  assign- 
able, no  valid  assignment  to  the  defendants,  or  either  of  them, 
was  made.  It  is  said  that  the  purported  assignments  show 
by  their  character,  as  well  as  by  the  nature  of  the  interest  (to 
which  latter  we  have  already  referred),  that  these  transactions 
are  champertous,  and  that  they  are  opposed  to  public  policy. 
So  far  as  champerty  is  concerned,  we  fully  agree  with  the 
opinion  expressed  by  this  court  in  Richardson  v.  Rowland,  40 
Conn.  565,  that  the  reasons  which  made  such  a  law  salutary 
or  necessary  in  England  do  not  exist  here,  and  that  the  en- 
forcement of  the  law  here  would  not  always,  perhaps  not 
generally,  promote  justice,  and  we  think  the  true  inquiry  may 
therefore  be  limited  exclusively  to  the  question  whether  the 
contract  is  opposed  to  public  policy.  Nor  can  we  see  that  the 
contracts  in  question  are  so  opposed.  The  court,  in  Richardson 
v.  Rowland,  40  Conn.  565,  quote  with  evident  approval  the 
remark  of  Parker,  C.  J.,  in  giving  the  opinion  of  the  court  in 
Thurston  v.  Percival,  1  Pick.  417:  "It  sometimes  may  be  use- 
ful and  convenient,  when  one  has  a  just  demand  which  he  is 
not  able  from  poverty  to  enforce,  that  a  more  fortunate  friend 
should  assist  him,  and  wait  for  his  compensation  until  the 
suit  is  determined,  and  be  paid  out  of  the  fruits  of  it."  It 
would  manifestly  be  both  useful  and  convenient  to  policy- 
holders of  the  plaintiff  residing  in  this  state  who,  by  the 
successful  results  of  a  litigation  brought  by  one  of  their  own 
class,  had  been  led  to  believe  that  far  more  was  justly  due  to 
them  than  had  been  represented,  and  on  the  strength  of  which 
representation  they  had  surrendered  their  policies,  having 
thus,  as  they  then  believed,  just  demands,  the  individual  en- 
forcement of  which,  to  any  person  in  ordinary  circumstances, 
would  be  so  expensive  and  difficult  as  to  amount  to  a  practical 
impossibility,  that  a  more  fortunate  person,  of  experience, 
ability,  and  inclination,  should  assist  them,  and  wait  for  his 
compensation  until  the  suits  were  determined,  and  be  paid  out 
of  the  fruits  of  them.  And  whatever  was  the  motive  of  the 
defendants,  whether  selfish  or  philanthropic,  inasmuch  as  we 
<5annot  see  why  the  only  avenue  practicable  to  the  assignors 
is  one  which  could  lead  to  any  unjust  consequences  to  the 
plaintiff,  we  can  discover  no  rule  of  public  policy  that  would 
be  thereby  violated. 

It  is  said,  further,  that  these  assignments  did  not  create  the 
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defendants  assignees  and  equitable  and  bona  fide  owners  of 
these  rights  of  action,  and  the  following  cases  in  this  state  are 
cited:  Fitch  v.  Gates,  39  Conn.  366;  Bixby  v.  Parsons,  49  Conn. 
483,  487;  44  Am.  Rep.  246;  and  Olmstead  v.  Scutt,  55  Conn. 
125.  In  each  of  those  cases  it  was  held  that  the  assignee 
acquired  no  right  of  independent  action  or  of  set-off.  But  the 
principle  of  such  decision  is  not  applicable  here.  The  ground 
was,  that  the  assignee  was  such  for  the  mere  purpose  of  such 
action  or  set-off,  having  no  beneficial  interest  or  title.  Here  it 
was  the  beneficial  interest  which  was  expressly  stipulated  for, 
and  which  the  assignees  intended  to  acquire  and  the  assignors 
to  convey.  The  form  of  the  transaction  was  an  absolute 
transfer,  under  seal,  to  Mrs.  Fuller,  and  although  the  real 
consideration  and  purpose  appeared  in  the  paper  executed  by 
her  husband,  Austin  B.  Fuller,  which  contained,  among  otlier 
things,  the  reservation  of  a  right  to  reassign  in  discharge  of 
liability,  yet  that  real  purpose,  as  there  expressed,  was  a  judg- 
ment and  recovery  for  the  assignees. 

The  defendants  insist,  that  having,  by  the  action  of  the  plain- 
tiff, been  brought  into  court,  they  are  entitled  to  judgment  in 
their  favor  upon  the  first  defense,  and  also  to  the  same  right 
to  "  prosecute  their  counterclaim  as  they  would  have  had  if 
the  whole  case  had  been  on  trial  in  the  superior  court."  In 
this  view  we  do  not,  however,  concur. 

The  superior  court  is  advised  to  dissolve  the  injunction  and 
dismiss  the  complaint.  

Imjcnotioh  —  Rmtrainino  Sdit  in  Amothkr  State. — Courts  of  one 
state  will  not  restrain  the  prosecution  of  a  suit  pending  in  a  sister  stnte, 
which  has  jurisdiction  of  the  subject-matter  and  the  parties:  Carson  v.  Dun- 
ham,  149  Mass.  62;  14  Am.  St  Rep.  397,  and  note;  note  to  Orijith  v.  Latigs- 
daU^  22  Am.  St.  Rep.  184;  but  see  Keyaer  v.  Jtke,  47  Md.  203;  28  Am.  Rep. 
448,  and  note. 

AasiONMENT  OF  RioHT  OF  AoTiON.  —  A  right  of  action  could  not  be  a«> 
signed  at  common  law,  but  this  rule  has  been  very  generally  superseded  by 
•tatutes,  and  narer  prevailed  in  equity:  T/nillhi/ner  v.  Brinekfrhqf,  3  Cow.. 
623;  15  Am.  Dee.  309.  An  assignment  of  a  plaintifif's  ol«im  for  damage* 
in  a  pending  suit  to  secure  an  attorney's  fee  is  not  a  bar  to  its  continued 
prosecution  in  the  plaintifif's  name:  Rajnoumki  v.  Detroit  eU.  R,  R,  Co.,  78 
Mich.  681.  A  cause  of  action  for  labor  on  a  contractor's  bond  is  assignable, 
and  passes  upon  an  assignment  of  the  elaim  for  the  labor:  8epp  r.  ifcC7ann, 
47  M-un.  364. 

Champbrtt.  —  For  a  discussion  of  this  rabjeot,  eee  ezteaded  note  to  TJuM' 
kimer  r.  Brinckerhqf,  16  Am.  Deo.  316. 
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[61  COMNICTICUT,  SS7.] 

OoNTBTiircnts,  Intbrfrbting,  bt  thb  Intention  of  thb  Partibs.  —  A  deed 
most,  if  possible,  be  so  constraed  as  to  effectuate  the  intent  of  the  parties, 
and  in  arriring  at  the  inteat  expressed  or  implied  in  the  language  used,  it 
ii  always  admiuibU  to  consider  the  situation  of  the  parties  and  the  cir> 
oamstances  connected  with  the  transaction,  and  every  part  of  the  writing 
should  be  considered  with  the  help  of  that  evidence. 

OONVBTANCB  Of  AN  EsTATB  TO  OOMMENOE  IN  THE  FuTURE.  —  By  the  Com- 
mon law,  any  limitation  by  which  an  estate  of  freehold  in  corporeal  here< 
ditaments  purports  to  be  to  granted  as  to  commence  upon  the  expiration 
of  a  fixed  interval  of  time  after  the  executiou  of  the  grant,  or  upon  the 
happening  of  some  future  contingency,  other  than  the  determination  of 
the  precedent  estate  of  freehold,  was  void  in  its  inception. 

OoNVBTANOB  TO  HusBAND  AND  WiTB.  —  When  a  husband  conveys  to  his 
wife's  brother,  who  immediately  executes  a  conveyance  purporting  to 
eonvey  the  same  realty  to  the  wife,  upon  condition  that  she  shall  sur- 
vive her  present  husband,  and  in  such  case  only,  to  her  heirs  and  as- 
aigns  forever,  and  also  purporting  to  convey  the  same  property  to  the 
husband,  his  heirs  and  assigns,  apon  the  condition  that  he  survive  his 
wife,  and  stating  that  it  is  expressly  understood  that  the  property  is  to 
be  vested  in  the  wife  and  her  heirs  in  case  she  outlive  her  husband,  but 
in  case  she  did  not  outlive  him,  then  to  be  vested  in  such  husband's  heirs 
and  assigns,  such  conveyance  vests  in  the  husband  and  wife  the  use  of 
the  property  during  their  joint  lives,  and  the  contingent  remainder  to 
the  survivor. 

Oontinqbnt  Remainders  and  Execotort  Interests  were  not  Assignable 
at  the  common  law,  though  they  might,  as  possibilities  coupled  with  an 
interest,  be  devised  under  the  English  statute  of  wills,  or  released  at 
common  law,  or  bound  by  a  conveyance  operating  by  way  of  estoppel, 
and  contracts,  and  assurances  relating  to  them,  based  upon  valuable  con- 
sideration, might  generally  be  enforced  in  equity. 

Contingent  Remainders,  Transfers  of.  — If  two  persons  have  the  nse  of 
property  for  their  joint  lives,  with  a  contingent  remainder  to  the  sur- 
vivor of  them,  one  of  them  may  release  to  the  other  his  interest  in  the 
property,  present  and  future. 

Contingent  Remainder,  when  Assignable.— When  the  person  is  ascertained 
who  is  to  take  if  the  event  happens,  the  remainder  may  be  granted,  and 
the  grantee  takes  the  place  of  the  grantor,  with  his  chance  of  having  the 
estate. 

Husband  mat  Convbt  Real  Propbrtt  to  his  Wifb  through  the  medium 
of  a  third  person. 

E.  Peckj  for  the  appellants. 

F.  L,  Hungerford  and  N.  E.  Pierce,  for  the  appellee. 

Torrance,  J.  This  is  an  action  to  recover  the  possession  of 
certain  real  estate,  brought  by  the  plaintiff  as  administrator  of 
one  Lauren  Byington,  against  the  defendants  as  administra- 
tors of  Julia  P.  Byington. 
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The  facts  found  by  the  court  below,  which  bear  upon  the 
questions  decided  by  this  court  on  the  appeal,  are  in  substance 
the  following:  From  a  time  prior  to  June  10,  1843,  until  June 
28, 1867,  when  she  died,  Lauren  Byington  and  Julia  P.  Byington 
were  husband  and  wife,  living  upon  the  land  in  suit,  and  using 
also  adjoining  land  of  Julia  for  their  common  family  use. 
Prior  to  June  10,  1843,  the  title  in  fee  to  the  demanded  prem- 
ises was  in  Lauren.  On  that  day  he  executed  and  delivered 
to  Edward  A.  Hart,  his  wife's  brother,  a  deed  of  the  demanded 
premises,  in  the  usual  form  of  warranty  deeds,  reciting  a  con- 
sideration of  fifteen  hundred  dollars  received  from  said  Hart. 
On  the  same  day,  Hart  executed  and  delivered  a  quitchiim 
deed  of  the  same  land  back  to  said  Lauren  and  Julia.  It  \»  us 
in  evidence  in  the  case  that  there  was  no  change  of  possession 
when  the  deeds  were  executed  and  delivered;  that  during  their 
joint  lives,  the  possession  of  Lauren  and  his  wife  was  continu- 
ous and  uninterrupted;  and  that  no  claim  of  any  right,  title, 
or  interest  in  the  premises,  after  the  deeds  were  delivered,  was 
ever  made  by  Hart. 

On  the  19th  of  January,  1854,  English  and  Welch  recorded 
a  certificate  of  lien  upon  the  premises  for  the  sum  of  $258  for 
labor  performed  upon  and  materials  furnished  for  a  building 
thereon.  On  the  twenty-third  day  of  January,  1854,  Lauren 
executed  and  delivered  to  English  and  Welch,  for  the  recited 
consideration  of  $470,  a  quitclaim  deed  of  the  premises,  in  the 
usual  form,  and  on  the  next  day  English  and  Welch  executed 
and  delivered  to  Julia  a  like  quitclaim  deed  of  the  premises, 
stating  the  same  consideration.  There  was  no  extrinsic  evi- 
dence in  the  case  explanatory  of  the  certificate  of  lien  or  of 
the  two  last-mentioned  quitclaim  deeds. 

After  the  death  of  Julia,  in  1867,  leaving  a  will  which  gave 
to  her  husband  the  equitable  life  use  of  all  her  property,  Lau- 
ren continued  to  occupy  the  premises  substantially  until  his 
death,  on  the  4th  of  December,  1889.  After  his  death,  the  ad- 
ministrators of  Julia  entered  upon  the  premises  in  question, 
claiming  them  as  part  of  Julia's  estate,  and  have  ever  since 
retained  possession.  The  court  rendered  judgment  in  favor  of 
the  plaintiff,  as  administrator  of  Lauren,  and  the  defendants, 
from  that  judgment,  bring  this  appeal. 

The  case  turns  upon  the  construction  of  the  deed  from  Hart 
to  L.iuren  and  Julia,  of  June  10,  1843,  in  connection  with 
the  quitclaim  deeds  of  Lauren  and  English  and  Welch  in  1854. 

The  material  parts  of  the  deed  from  Hart  to  Lauren  and 
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Julia  are  as  follows:  "I,  Edward  A.  Hart,  ....  for  divers 
good  causes  and  considerations  thereunto  moving,  especially 
for  fourteen  hundred  dollars  received  to  my  full  satisfaction 
of  Julia  P.  Byington,  ....  wife  of  Lauren  Byington,  .... 
have  remised,  released,  and  forever  quitclaimed,  and  do  by 
these  presents,  for  myself  and  heirs,  justly  and  absolutely 
remise,  release,  and  forever  quitclaim,  unto  the  said  Julia  P. 
Byington,  upon  the  condition  only  that  she  outlive  and  sur- 
vive her  present  husband,  and  in  such  case,  and  in  such  case 
only,  to  her  heirs  and  assigns  forever,  all  such  right  and  title 
as  I,  the  said  grantor,  have  or  ought  to  have  in  or  to  the  fol- 
lowing described  piece  of  land  [describing  it].  To  have 
and  to  hold  the  premises  unto  her,  the  said  Julia  P.  Bying 
ton,  her  heirs  and  assigns,  to  the  only  use  of  the  said  Julia  P. 
Byington,  her  heirs  and  assigns  forever,  upon  the  aforesaid  con- 
dition, that  the  said  Julia  P.  Byington  do  outlive  and  surviv© 
her  present  husband,  to  wit,  the  said  Lauren  Byington.  And  in 
consideration  of  the  sum  of  one  hundred  dollars  to  me  paid 
by  the  aforesaid  Lauren  Byington,  I  have  remised,  released, 
and  forever  quitclaimed,  and  do  by  these  presents,  for  myself 
and  my  heirs,  justly  and  absolutely  remise,  release,  and  for- 
ever quitclaim,  unto  the  said  Lauren  Byington,  his  heirs  and 
assigns,  all  such  right  and  title  as  I,  the  said  E.  A.  Hart, 
have  or  ought  to  have  in  or  to  each  and  every  part  of  the 
aforesaid  described  land  and  buildings,  upon  the  condition 
that  he,  the  said  Lauren  Byington,  do  outlive  and  survive  his 
said  wife,  Julia  P.  Byington;  and  it  is  to  be  well  and  expressly 
understood  that  the  premises  aforesaid  are  to  be  wholly  and 
absolutely  vested  in  the  said  Julia  P.  Byington,  her  heirs  and 
assigns  forever,  in  case  that  she  do  outlive  and  survive  her 
husband,  the  said  Lauren  Byington;  but  in  case  that  she,  the 
said  Julia  Byington,  do  not,  then  in  such  case  the  premises 
aforesaid  are  to  be  wholly  and  absolutely  vested  in  said  Lau- 
ren Byington,  his  heirs  and  assigns  forever."  The  conclusion 
of  the  deed  was  in  the  ordinary  form  of  quitclaim  deeds,  bar- 
ring and  excluding  from  the  premises  Hart  and  all  others 
claiming  under  him. 

The  defendants  claim  that  this  deed  conveyed  to  Julia  an 
estate  in  fee  upon  a  condition  subsequent,  and  that  con- 
sequently the  limitation  of  a  fee  afterwards  attempted  to  be 
made  to  Lauren  by  the  same  deed  in  the  same  land  is  void, 
because  it  violates  the  elementary  rule  of  conveyancing,  that 
a  fee  cannot  by  deed  be  limited  after  a  preceding  fee.     The 
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plaintiff  claims,  either  that  the  deed  conveyed  a  joint  life  es- 
tate by  implication  to  the  husband  and  wife,  with  a  contingent 
fee  to  the  survivor,  or  that  such  an  estate  remained  in  the 
grantor  as  trustee  for  the  husband  and  wife  during  their  joint 
lives,  and  upon  the  d«»ath  of  one  of  them  the  fee  vested  abso- 
lutely in  the  survivoi . 

The  plaintiff  furtler  claims  that  in  either  of  said  alterna- 
tives the  right  of  Lauren  to  the  fee  was  not  a  present  right, 
or  of  such  a  nature  that  it  could  be  conveyed  by  his  deed  to 
English  and  Welch;  while  the  defendants  contend  that  in 
either  case  Lauren's  right  to  the  fee  was  of  such  a  nature 
that  it  was  conveyed  to  English  and  Welch,  and  ultimately  to 
Julia,  his  wife,  and  that  she  thereby  became  vested  with  all 
of  Lauren's  rights  in  the  land.  One  of  the  iroportant  ques- 
tions in  the  case  is,  therefore,  What  estate  was  ^jonveyed  to  the 
husband  or  wife,  or  both,  by  this  deed  from  Rart  to  them? 

At  the  outset  we  are  compelled  to  reject  the  claim  of  the 
defendants,  that  it  conveyed  a  fee  to  the  wife,  and  then  at- 
tempted to  limit  an  estate  in  fee  in  the  husband.  If  we  take 
the  language  of  the  deed  itself,  without  the  aid  of  the  circum- 
stances under  which  it  was  given,  it  is  hardly  possible  to  take 
this  view  of  it,  and  if  read,  as  it  ought  to  be,  in  the  light  of 
those  circumstances  as  found  by  the  court,  such  a  view  be- 
comes impossible.  The  entire  deed  must  be  read  together. 
Nothing  by  it  passed  to  either  the  wife  or  husband  till  it  was 
delivered.  The  fact  that  the  conveyance  is  made  to  the  par- 
ties separately  in  the  deed,  or  that  the  words  of  release  to  the 
wife  are  written  first,  is  of  no  special  importance.  There  is,  in 
effect,  but  one  act  of  release  and  one  conveyance,  and  it  took 
effect  as  to  both  at  the  same  time,  namely,  when  the  deed  was 
delivered. 

Looking  at  the  entire  transaction  of  which  this  deed  formed 
a  part,  we  think  it  is  quite  clear  that  the  releasor  intended  to 
treat  the  husband  and  wife  exactly  alike.  It  can,  with  about 
as  much  reason,  be  claimed  that  the  limitation  to  the  wife  was 
void  because  it  gave  her  a  fee  after  one  had  been  given  to  tho 
husband,  as  that  the  limitation  to  the  husband  was  void  l)e- 
cause  it  was  a  conveyance  of  a  fee  to  him  after  one  already 
given  to  hit  wife.  What  estate,  then,  did  this  deed  convey  to 
the  releasees  named  therein? 

As  already  suggested,  the  deed  from  the  husband  to  Hart 
and  from  Hart  to  the  husband  and  wife  were  parts  of  one 
single  and  entire  transaction.     Taking  into  accouut.  the  rclu- 
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tionship  of  the  parties  concerned  in  the  transaction,  and  the 
circumstances  attending  it  and  under  which  it  took  place,  we 
are  irresistibly  led  to  the  conclusion  that  its  main  purpose  and 
object  was  to  convey  to  the  wife  an  estate  or  interest  of  some 
kind  in  the  property  of  the  husband,  leaving  the  rest  of  the 
estate  ultimately  in  him.  It  was  clearly  not  the  main  pur- 
pose of  the  transaction  to  convey  anything  to  the  husband,  for 
he  already  owned  the  property  absolutely;  nor  to  Hart,  for  he 
immediately  conveys  the  land  back  to  the  husband  and  wife, 
and  makes  no  pretense  of  claim  to  it  thereafter.  Its  main 
purpose  was  to  modify  or  change  the  estate  of  the  husband  by 
the  amount  of  that  estate  which  should,  as  the  result  of  the 
transaction,  become  vested  in  the  wife.  We  think  it  is  quite 
clear,  also,  as  already  hinted,  that  in  this  transaction  the  par- 
ties actually  intended,  as  the  result  of  it,  to  vest  in  the  hus- 
band and  wife  an  equal  and  undivided  interest  in  the  property. 
Whatever  share  or  interest  he  conveyed  to  one,  the  releasor 
intended  to  convey  a  like  share  and  interest,  no  more  and  no 
less,  to  the  other.  This,  we  think,  is  manifest  from  the  lan- 
guage of  the  deed.  And  from  the  language  of  the  deed,  read 
in  the  light  of  the  surrounding  circumstances  under  which  it 
was  given,  we  are  led  to  the  further  conclusion,  that  the  par- 
ties concerned  actually  intended,  as  the  result  of  this  transac- 
tion, to  vest  in  the  husband  and  wife  an  equal  and  undivided 
interest  in  the  property  during  their  joint  lives,  and  to  give 
the  remainder  in  fee  to  the  survivor  of  them. 

We  concede,  however,  that  it  is  not  enough  that  the  parties 
had  such  an  intention  in  fact,  unless  they  have  expressed  it 
in  some  way  in  this  deed.  The  question  is,  not  what  did  the 
parties  actually  mean  to  say,  but  what  is  the  meaning  of 
what  they  have  said.  In  the  construction  and  interpretation 
of  written  instruments  of  this  kind,  it  is  a  familiar  rule  that 
the  deed  shall,  if  possible,  be  so  construed  as  to  effectuate  the 
intent  of  the  parties:  Bryan  v.  Bradley,  16  Conn.  486. 

In  arriving  at  the  intent  expressed  or  implied  in  the  lan- 
guage used,  however,  it  is  always  admissible  to  consider  the 
situation  of  the  parties  and  the  circumstances  connected  with 
the  transaction,  and  every  part  of  the  writing  should  be  con- 
sidered with  the  help  of  that  evidence:  Grey  v.  Pearson,  6  H.  L. 
Cas.  106;  Strong  v.  Benedict,  5  Conn.  220;  Griswold  v.  Allen,  22 
Conn.  98.  "The  only  rule  of  much  value  ....  is  to  place  our- 
selves as  near  as  possible  in  the  seats  which  were  occupied  by 
the  parties  at  the  time  the  instrument   was   executed;   then, 
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taking  it  by  its  four  corners,  to  read  it":  Walsh  v.  Hill,  38  Cal. 
487. 

The  deed  in  question  was  evidently  not  drawn  by  a  skilled 
conveyancer,  but  by  a  person  not  familiar  with  matters  of  this 
kind,  and  who  found  great  diflBculty  in  expressing  clearly  the 
evident  intention  of  the  parties.  One  skilled  in  such  matters 
would  undoubtedly  have  carried  out  this  actual  intent  of  the 
parties  by  conveying,  in  express  words,  to  the  husband  and 
wife  the  use  and  improvement  of  the  premises  during  their 
joint  lives,  and  the  remainder  in  fee  to  the  survivor. 

Such  a  conveyance  of  the  fee  would  unquestionably  be  valid 
as  a  contingent  remainder.  *'  If  A  and  B  are  tenants  for  their 
joint  lives,  remainder  to  the  survivor  in  fee,  here,  during  their 
joint  lives,  a  remainder  is  vested  in  neither,  yet  on  the  death 
of  either  the  remainder  inetantly  vests  in  the  survivor":  1 
Swift's  Digest,  96.  "The  fourth  class  of  contingent  remain- 
ders is  where  the  contingency  depends  upon  the  uncertainty 
of  the  person  who  is  to  take  the  remainder,  either  because  he 
is  not  in  being  or  not  ascertained  at  the  time  the  limitation  is 

made A  grant  to  A  and  B  for  life,  remainder  to  the 

survivor,  wuuld  be  of  this  kind":  2  Washburn  on  Real  Property, 
242. 

It  must  be  conceded  that  the  deed  in  question  does  not,  in 
form  and  in  express  terms,  in  accordance  with  the  manifest 
and  actual  intent  of  the  parties,  convey  the  use  and  improve- 
ment of  the  premises  to  the  releasees  during  their  joint  lives, 
but  we  think  that  intention  is  in  substance  and  effect  suffi- 
ciently expressed  in  the  deed.  Beneath  all  the  verbiage  and 
repetition  of  the  deed,  it  is  quite  clear  that  the  releasor  is  then 
and  there  to  part  with  all  his  interest  of  every  kind  in  the 
land,  and  the  releasees  are  then  and  there  to  acquire  the 
same,  and  the  language  used  is  sufficient  to  effectuate  that 
intent. 

It  may  be  said,  however,  that  the  estate,  whatever  it  was, 
which  the  deed  attempted  to  convey  to  the  husband  and  to 
the  wife  was  conveyed  to  them  on  condition  that  one  should 
survive  the  other,  and  therefore  no  present  interest  passed  to 
either,  but  a  life  use  at  least  remained  in  the  releasor.  Id 
such  case,  the  defendants  claim  that  the  conveyance  in  ques- 
tion violates  one  of  the  fundamental  rules  of  the  law  relating 
to  conveyances,  and  is  void. 

By  the  common  law,  any  limitation  by  which  an  estate  of 
freehold  in  corporeal  hereditaments  purports  to  be  so  granted 
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as  to  commence,  either  upon  the  expiration  of  a  fixed  interval 
of  time  after  the  execution  of  the  assurance,  or  upon  the  hap- 
pening of  some  future  contingency  other  than  the  determina- 
tion of  a  precedent  estate  of  freehold,  was  void  in  its  inception. 
A  limitation  by  way  of  contingent  remainder  which  was  not 
immediately  preceded  by  a  vested  estate  of  freehold  was  held 
to  be  a  violation  of  this  rule,  and  hence  was  void  in  its  incep- 
tion: Cballis  on  Real  Property,  73.  The  technical  and  sub- 
tile reasons  upon  which  this  rule  was  founded  have  to  a  great 
extent  ceased  to  exist,  and  whether  the  rule  itself,  in  all  cases 
and  under  all  circumstances,  would  have  the  controlling  force 
it  once  unquestionably  had,  we  have  no  occasion  her©  to  con- 
sider, because  we  do  not  think  this  deed  violates  the  rule  in 
question.  Read  in  the  light  of  the  surrounding  circumstances^ 
the  language  of  the  deed  does,  in  effect,  conyey  to  the  husband 
and  wife  the  use  of  the  premises  during  their  joint  lives,  and 
the  fee  to  the  survivor.  In  effect,  the  releasor  says:  "  1  here 
and  now  release  and  forever  quitclaim  to  Julia  P.  Byington 
and  Lauren  Byington  all  the  right,  title,  and  interest  which  I 
have  or  ought  to  have  in  this  land.  In  case  Julia  outlives 
Lauren,  she  is  to  have  and  to  hold  the  land  to  her  and  her 
heirs  forever.  In  case  Lauren  outlives  Julia,  he  is  to  have 
and  to  hold  the  land  to  him  and  his  heirs  forever."  If  the 
deed  had  been  so  written,  there  can  be  no  doubt  that  the  lan- 
guage would  be  held  sufficient  to  effectuate  the  actual  intent 
of  the  parties.  We  read  the  deed  as  if  it  had  been  so  written, 
and  in  doing  so  do  no  violence  to  its  language,  for  we  think 
this,  in  substance  and  effect,  is  the  meaning  of  the  language 
used.  It  is  true  that  the  word  "  condition  "  is  used  a  number 
of  times  in  the  deed,  but  it  is  always  used  to  qualify  the  event 
upon  which  the  fee  is  to  belong  absolutely  to  the  survivor,  and 
never  to  qualify  the  time  at  which  Hart's  entire  and  absolute 
interest  is  to  pass  to  the  husband  and  wife. 

Under  the  circumstances,  we  think  the  deed  conveyed  to  the 
husband  and  wife  the  use  of  the  property  during  their  joint 
lives,  and  a  contingent  remainder  to  the  survivor. 

The  next  question  is,  whether  the  husband  conveyed,  and 
the  wife  ultimately  acquired,  all  his  rights  in  the  premises,  as 
the  result  of  the  transactions  between  the  husband  and  wife 
and  English  and  Welch  in  1864.  As  we  have  seen  from  the 
citations  hereinbefore  made  from  Swift  and  Washburn,  the  re- 
mainder limited  by  the  deed  in  question  falls  within  the  class 
called  contingent  remainders.     In  1854  it  still  belonged  to 
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this  clasi.  If,  at  the  time  Lauren  delivered  his  quitclaim 
deed  to  English  and  Welch  in  1854,  the  remainder  had  been 
what  is  called  a  vested  remainder  in  him,  subject  only  to  the 
termination  of  a  life  estate  in  his  wife,  there  can  be  no  doubt 
that  his  deed  would  have  conveyed  such  interest  to  the  re- 
leasees. The  claim  of  the  plaintiff  is,  that  the  remainder  to 
Lauren  was,  at  the  time  of  his  deed  to  English  and  Welch,  a 
contingent  remainder  of  such  a  nature  that  it  was  not  con- 
veyed by  his  quitclaim  deed. 

The  rule  at  common  law  undoubtedly  was,  that  both  con- 
tingent remainders  and  executory  interests  were  only  possi- 
bilities, and  therefore  were  not  assignable  inter  vivos;  though 
they  might,  as  possibilities  coupled  with  an  interest,  be  devised 
under  the  English  statute  of  wills;  or  they  might  be  released 
at  common  law,  or  bound  by  a  conveyance  operating  by  way 
of  estoppel,  and  contracts  and  assurances  relating  to  them  for 
valuable  consideration  might  generally  be  enforced  in  equity: 
Challis  on  Real  Property,  52;  Smith  v.  Pendell,  19  Conn.  112; 
48  Am.  Dec.  146. 

At  the  present  time,  however,  even  where  the  common-law 
rule  as  to  the  assignability  of  such  interests  prevails,  it  is  not 
universally  true  that  they  are  not  assignable  inter  vivos.  Thus 
Washburn  says:  "But  it  is  now  settled  that  where  the  contin- 
gency upon  which  the  remainder  is  to  vest  is  not  in  respect  to 
the  person,  but  the  event,  where  the  person  is  ascertained  who 
is  to  take  if  the  event  happens,  the  remainder  may  be  granted 
or  devised,  and  the  grantee  or  devisee  will  come  into  the  place 
of  the  grantor  or  devisor,  with  his  chance  of  having  the  estate": 
2  Washburn  on  Real  Property,  240. 

A  contingent  remainder  like  the  one  here  in  question  is  in 
some  respects  peculiar  and  different  from  others  falling  within 
its  class,  but  whether  it  is  in  the  ordinary  sense  assignable  or 
not,  we  have  no  occasion  at  present  to  consider.  Even  at  com- 
mon law,  and  under  our  law  also,  a  contingent  remainder, 
even  of  this  kind,  could  be  effectually  released  to  the  tenant 
of  the  particular  estate  in  possession:  Smith  r.  Pendell,  19 
Conn.  112;  48  Am.  Dec.  146. 

As  before  stated,  the  husband,  in  1854,  conveyed  in  form  all 
his  interest  in  the  land  to  English  and  Welch,  and  they  im- 
mediately conveyed  in  like  manner  all  their  interest  to  the 
wife.  We  think  the  only  reasonable  view  that  can  be  taken 
of  the  transaction,  in  the  absence  of  all  explanation,  is,  that  it 
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was  intended  as  a  release  to  the  wife  of  all  the  husband's  in- 
terest, present  or  future,  in  the  land  under  the  Hart  deed. 

At  common  law  a  husband  could  not  convey  or  release  di- 
rectly to  his  wife,  but  by  immemorial  usage  in  this  state,  he 
could  do  so  indirectly,  through  the  medium  of  third  parties: 
1  Swift's  Digest,  39.  Had  not  the  relation  of  husband  and 
wife  subsisted  between  these  parties  in  1854,  Lauren  could 
have  released  to  Julia  directly,  and  such  release  would  have 
been  a  valid  and  effectual  release  of  all  his  interest,  present  or 
future,  in  the  land  under  the  Hart  deed.  The  fact  that  be- 
cause of  such  relation  it  was  deemed  necessary  to  accomplish 
the  same  purpose  in  an  indirect  way  through  third  parties 
can,  we  think,  make  no  difference  in  the  result. 

We  hold,  therefore,  that  in  1854  the  wife  became  possessed 
of  all  the  rights  of  English  and  Welch  in  the  premises,  and  of 
all  the  present  or  future  rights  and  interests  of  the  husband 
under  the  Hart  deed.  As  there  is  no  claim  or  pretense  that 
since  that  time  the  husband  acquired  any  other  rights  or  in- 
terest in  the  demanded  premises  save  what  he  had  by  law  as 
husband,  and  the  equitable  life  use  which  he  had  under  his 
wife's  will,  it  follows  that  at  his  death  no  right  or  interest  in 
the  demanded  premises  of  the  kind  claimed  in  this  suit  re- 
mained to  his  heirs  or  personal  representatives. 

For  these  reasons,  there  was  error  in  the  judgment  appealed 
from,  and  it  is  reversed.  

DsKDS  —  How  Interpreted.  —  Construction  of  words  in  a  deed  shoald  be 
that  which,  on  a  general  view  of  the  instrument  and  of  the  intentioa  of  the 
parties,  seems  most  likely  to  accomplish  what  they  intended:  Post  y.  Weil, 
115  N.  Y.  361;  12  Am.  St.  Rep.  809,  and  note;  Melick  v.  Pidcoch,  44  N.  J.  Eq. 
625;  6  Am.  St.  Rep.  901;  note  to  Eiseley  v.  Spooner,  8  Am.  St.  Rep.  131;  ex- 
tended note  to  Ber ridge  v.  Olassey,  56  Am.  Rep.  324. 

Remainder  —  Vests  when.  —  It  is  a  general  rule  that  where  a  particular 
estate  is  created  by  will,  with  remainder  orer  upon  the  happening  of  an 
event,  the  words  descriptive  of  the  event  are  construed  as  referring  merely  to 
the  period  when  the  prior  estate  determines:  Bruce  v.  Bissell,  119  Ind.  525; 
12  Am.  St.  Rep.  436,  and  note.  A  remainder  ia  vested  when  a  present  in- 
terest passes  to  a  party  to  be  enjoyed  in  the  future,  so  that  the  estate  is  in- 
variably fixed  in  a  determinate  person  after  the  particular  estate  terminates: 
Haward  v.  Peavey,  128  III.  430;  15  Am.  St.  Rep.  120,  and  note. 

Contingent  Remainders  —  Alienation  of.  —  A  contingent  renuinder  i« 
not  subject  to  levy  and  sale  against  tho  party  entitled  to  it,  and  no  title 
passes  to  a  purchaser  by  sheriff's  deed:  Haward  y.  Peavey,  128  111.  430;  15 
Am.  St.  Rep.  120.  As  to  how  contingent  remainders  are  barred,  defeated, 
or  conveyed,  see  extended  note  to  Snelling  v.  Lamar,  17  Am.  St.  Rep.  839, 
A  contingent  remainder  can  be  conveyed  only  by  devise:  Stewart  v.  Neely^ 
139  Pa.  St.  309. 
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Husband  and  Wife  —  Convetanob  by  Husband  to  Wifb  through 
Third  Person.  — When  a  husband  and  wife  hold  an  estate  in  entirety,  the 
husband  may  convey  hia  interest  therein,  through  a  third  person,  to  his  wife, 
and  she  can  then  mortgage  the  estate  in  her  own  name:  Donahue  v.  Hubbard, 
154  Mass.  537;  26  Am.  St.  Rep.  271,  and  note.  Conveyances  between  hus- 
band and  wife  by  the  aid  of  a  third  person  will  be  closely  scrutinized,  but  are 
not  necessarily  fraudulent  as  to  creditors,  and  may  be  deemed  valid  to  the 
extent  of  the  consideration  passing:  Steele  v.  Coon,  27  Neb.  586;  20  Am.  St. 
Rep.  705,  and  note;  see  note  to  Wilder  r.  Brooks,  88  Am.  Dec.  54. 
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JvcioiAL  Opinions,  Right  to  Copt  and  Pubush.  —  Mandamm  will  not 
issue  to  compel  the  reporter  of  the  decisions  of  the  supreme  court  of  er- 
rors  of  Cunnecticat  to  permit  the  applicant  at  all  reasonable  times  to 
make  copies  of  such  opinions  in  the  custody  of  the  reporter,  or  to  furnish 
certified  copies  thereof,  at  the  usual  and  reasonable  rates  of  compensation, 
for  publication  out  of  the  state,  in  advance  of  their  official  pablication  by 
the  reporter. 

E.  Pecky  appellant,  per  se, 

C.  E.  Gross,  for  the  appellees. 

Seymour,  J.  The  plaintiflf  in  this  case  claims  that  the  su- 
perior court  should  issue  a  writ  of  mandamus  to  compel  the 
reporter  of  the  judicial  decisions  of  the  supreme  court  of  errors 
to  permit  him,  at  all  reasonable  times,  and  when  it  will  not 
interfere  with  his  use  of  the  same  in  his  official  duties,  to 
make  copies  of  any  opinions  of  said  last-mentioned  court  in 
his  custody,  or  furnish  him  certified  copies  thereof,  at  the 
usual  and  reasonable  rates  of  compensation  therefor,  for  publi- 
cation out  of  the  state,  in  advance  of  their  official  publication 
by  the  state. 

The  statute  regulating  the  appointment  and  duties  of  the 
reporter  is  section  825  of  the  General  Statutes:  "The  judges 
of  the  supreme  court  of  errors  shall,  from  time  to  time,  ap- 
point a  reporter  of  its  judicial  decisions.  He  shall  make 
reports  of  the  cases  argued  and  determined  in  said  court,  and 
prepare  the  same  for  publication;  and  it  shall  be  his  duty  to 
insert  after  the  syllabus  of  each  case  the  date  of  the  argument 
and  the  date  of  the  decision." 

Section  333  requires  that  "the  reports  of  the  cases  hereafter 
argued  and  determined  in  the  supreme  court  of  errors  shall, 
when  prepared  by  the  reporter  of  judicial  decisions  and  ready 
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for  publication,  be  published  under  the  supervision  of  the 
conaptroller,  who  shall  cause  the  several  volumes  to  be  stereo- 
typed, and  to  be  copyrighted  in  the  name  of  the  secretary,  for 
the  benefit  of  the  people  of  the  state." 

Section  3709,  fixing  the  salaries  and  fees  of  certain  officers, 
provides  for  "the  reporter  of  judicial  decisions,  three  thousand 
dollars,  with  one  thousand  dollars  additional  thereto  during 
the  occupancy  of  the  present  reporter,  and  at  the  rate  of 
twenty-five  cents  a  page  for  any  copy,  to  be  paid  by  the  party 
requiring  it." 

If  the  plaintiff  is  entitled  to  a  mandamuSf  it  is  because  there 
is  something  in  the  above-quoted  sections  of  the  statute  which 
makes  it  the  duty  of  the  reporter,  upon  request,  to  make  for 
him,  upon  payment  therefor,  or  permit  him  to  make,  copies 
of  the  written  and  unpublished  opinions  in  his  custody,  that 
they  may  be  published  in  advance  of  their  publication  by  the 
state  under  the  supervision  of  the  comptroller. 

Do  the  statutes,  either  directly  or  by  implication,  impose 
any  such  duty  upon  the  defendant  ? 

The  state  has  seen  fit  to  provide  that  the  reports  of  the 
cases  argued  and  determined  in  the  supreme  court  of  errors 
shall,  when  prepared  by  the  reporter  and  ready  for  publica- 
tion, be  published  under  the  supervision  of  the  comptroller. 
It  has  made  it  the  reporter's  duty  to  prepare  the  reports  for 
publication.  Will  the  courts  of  the  state,  which  thus  provides 
for  controlling  the  publication  of  the  reports  of  its  court  of  last 
resort,  compel  the  reporter  to  furnish  for  outside  advance  pub- 
lication the  unpublished  opinions  of  that  court,  which  the  law 
requires  him  to  prepare  for  publication  in  the  manner  by  stat- 
ute prescribed  "  for  the  benefit  of  the  people  of  this  state  "  ? 

It  is  argued  that  the  statute  giving  the  reporter  a  fixed 
salary,  "  and  at  the  rate  of  twenty-five  cents  a  page  for  any 
copy,  to  be  paid  by  the  party  requiring  it,"  imposes  upon  him 
the  official  duty  of  furnishing  copies  upon  demand  and  tender 
of  payment  for  any  purpose  whatever,  including  advance  out- 
side publication.  This  is  an  attempt  to  extend  a  statute  by 
implication  beyond  any  reasonable  limits.  Indeed,  it  seems 
to  us  that  in  view  of  the  clearly  expressed  design  of  the  state 
to  control  the  publication  of  its  judicial  reports,  a  reporter 
would  be  blameworthy  who  should  knowingly  aid  in  defeat- 
ing that  design  by  furnishing  opinions  to  other  parties  for 
advance  publication. 

It  was  not  without  good  reasons  that  our  statutes  on  this  sub- 
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ject  were  passed.  It  is  of  public  concern  that  the  judicial 
reports  should  not  be  published  until  they  are  "  prepared  by 
the  reporter  and  ready  for  publication."  Until  that  time  the 
opinion,  as  well  as  the  statement  of  the  case  and  the  syllabus, 
ought  to  be  open  for  any  correction  that  may  be  necessary  for 
the  proper  understanding  of  the  case.  Until  that  time  they 
cannot  be  relied  on  as  necessarily  expressing  the  final  voice 
of  the  court,  and  therefore  as  entitled  to  be  published. 

At  any  rate,  it  cannot  be  the  duty  of  the  reporter,  directly 
or  indirectly,  to  contravene  the  policy  of  the  state  in  this  behalf, 
— a  policy  which  it  is  not  claimed  has  ever  prevented  any  one 
from  obtaining  a  copy  of  any  judicial  opinion  as  soon  as  filed, 
who  wanted  it  for  his  information  or  to  gratify  his  curiosity, 
and  which  has  helped  to  secure  the  accuracy  of  the  published 
reports. 

We  might  have  contented  ourselves  with  simply  referring 
to  the  case  of  Gould  v.  Banks,  53  Conn.  415,  55  Am.  Rep.  143, 
and  holding  that  case  as  deciding  this.  For  if  it  is  true,  as  con- 
tended by  the  plaintiff,  that  the  supreme  court  of  the  United 
States,  in  Banks  v.  Manchester,  128  U.  S.  244,  have  decided 
that  no  copyright  can  be  had  in  judicial  opinions,  yet  it  still 
remains  true  that  it  is  for  the  state  to  say  when  and  in  what 
manner  the  decisions  of  its  courts  shall  be  published.  But 
the  present  case  is  an  interesting  one.  The  effort  to  expedite 
the  publication  of  judicial  opinions  is  commendable.  Abso- 
lute accuracy  is,  however,  much  more  important  than  mere 
celerity,  and  it  needs  only  an  examination  of  our  statutes  and 
a  careful  consideration  of  the  policy  upon  which  they  are 
founded  to  show  that  the  defendant  was  justified  in  refusing 
the  demand  of  the  plaintifif  upon  which  the  application  for  the 
writ  is  predicated. 

The  demurrer  was  properly  sustained,  and  there  ia  no  error 
in  the  judgment  

CoPTRioHT  tn  JcDioiAL  Opimioits.  —  A  itata  hH  a  eopyrighl  In  th«  Judi- 
cial opinions  of  it*  jadgea:  Oonld  v.  BanJu,  63  Conn.  415;  65  Am.  R«p.  148, 
and  extaadtd  n«(«,  ia  wbioh  tba  oaaaa  on  tliia  rabjaot  ara  oollaotod  aad 

diacuaaad 
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[61  CONNKCTICUT,  476.] 
OONTXTANCE,  RbSTRICTINO,  BY  PabOL.  —  A  PaKOL  AoRREMBNT,  BEING  PaRT 

OF  TH«  Consideration  of  a  Sale,  restricting  the  nse  of  the  premises  in 
some  particalar  for  a  limited  period,  is  not  merged  in  the  deed,  and  does 
not  qualify  or  ia  any  way  affect  the  title  to  the  land,  and  the  admission 
of  parol  evidence  to  proT*  sach  an  agreement  is  not  an  infringement  of 
the  rule  that  parol  evidence  ia  not  admissible  to  contradict,  vary,  or  ex- 
plain a  written  agreement. 

T»ustbes'  Authoritt,  Who  mat  not  Dispute.  —  Where  persona  acting  a« 
trustees  of  certain  deviseea  of  real  property  make  a  contract  of  sale  en 
behalf  of  such  devisees,  and  exact  an  agreement  from  the  purchasers  that 
no  part  of  the  property  shall  be  nsed  for  the  sale  of  intoxicating  liquors, 
a  purchaser  who  accepts  such  an  agreement  as  part  of  the  consideration 
of  the  sale  to  him  cannot  avoid  it  on  the  ground  that  the  trustees  were 
not  authorized  to  make  the  sale  or  to  execute  the  agreement. 

Statxtte  of  Frauds.  —  An  Aqreement  not  to  Carry  on  a  Particular 
Class  of  Business  on  real  property  is  not  within  the  statute  of  frauds. 
It  ia  not  a  contract  for  the  transfer  of  landa  or  for  some  interest  in  them, 
nor  is  it  an  agreement  not  to  be  performed  within  one  year. 

Agreement  not  to  Use  Land  tor  the  Sale  of  Intoxicating  Liquors  does 
not  prohibit  the  keeping  of  a  drug-store,  where  liquors  are  sold  in  the 
manner  in  which  they  are  ordinarily  sold  by  druggists,  but  not  to  be 
drank  upon  the  premises. 

Specific  Performance  of  an  Agreement,  Entered  into  by  the  Pur* 
chasers  of  different  parcels  of  real  property,  not  to  use  it  for  the  sale  of 
intoxicating  liquors,  will  be  enforced  against  one  of  them,  though  some 
of  the  purchasers  have  sold  their  lots  to  grantees  who  are  not  bound  by 
the  agreement,  if  none  of  such  grantees  have  in  fact  violated  it. 

/.  Walsh,  for  the  appellant. 

C.  E.  Perkiris  and  F.  L.  Hungerford,  for  the  appellees. 

Carpenter,  J.  On  the  19th  of  April,  1884,  Thomas  S.  Hall, 
one  of  the  plaintiffs,  and  Lauretta  S.  North,  trustees  of  the  es- 
tate of  Henry  North,  deceased,  being  duly  authorized  by  the 
will  of  said  Henry  North  to  sell  and  convey  real  estate  held  by 
them  in  trust,  sold  and  conveyed  a  building  lot  on  Main  Street, 
in  the  city  of  New  Britain,  to  the  defendant.  About  the  same 
time,  and  within  one  or  two  years  before,  they  also  sold  other 
building  lots  in  the  immediate  vicinity  to  other  parties.  The 
several  purchasers,  including  the  defendant,  entered  into  a 
parol  agreement  with  the  trustees  that  no  portion  of  the  prem- 
ises 80  sold  should  be  used  for  the  sale  of  intoxicating  liquors. 
This  agreement  was  in  each  case  a  part  of  the  consideration 
of  the  sale.  The  fact  that  such  an  agreement  was  required 
of  each  of  tho  purchasers  was  an  inducement  operative  with 
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most  of  the  purchasers  in  buying  the  lots  and  locating  tlu  ir 
business  in  that  locality.  Most  of  the  purchasers  are  co-plain- 
tiffs with  said  Hall. 

It  is  alleged,  and  found  true,  that  the  "  defendant  now  in- 
tends to  use,  or  allow  to  be  used,  the  premises  bought  by  him 
as  aforesaid  for  the  sale  of  liquors,  and  that  he  threatens  to 
lease  the  lower  or  main  floor  of  the  building  erected  by  him  on 
said  land  to  one  James  Dawson  for  the  (purpose  of  establish- 
ing and  carrying  on  a  liquor  saloon." 

The  superior  court  issued  a  permanent  injunction,  restrain- 
ing the  defendant  from  using,  or  allowing  to  be  used,  -his  said 
premises  for  the  purposes  of  a  liquor  saloon  or  for  the  sale  of 
intoxicating  liquors.     The  defendant  appealed. 

The  first  reason  of  appeal  is,  that  the  court  erred  in  admit- 
ting parol  evidence  of  such  agreements,  *'  on  the  ground  that 
all  parol  statements,  representations,  or  agreements  in  relation 
to  said  land  were  merged  in  said  deeds;  that  the  deeds  are 
conclusively  presumed  to  contain  the  final  and  whole  agree- 
ment in  relation  to  said  land;  and  that  such  parol  evidence 
was  an  attempt  to  vary,  qualify,  and  contradict  the  absolute 
language  of  said  several  deeds  and  their  legal  operation  and 
effect." 

It  will  be  remembered  that  it  is  not  the  office  of  a  deed  to 
express  the  terms  of  the  contract  of  sale,  but  to  pass  the  title 
pursuant  to  the  contract.  Therefore,  a  parol  agreement,  being 
a  part  of  the  consideration  for  the  sale,  restricting  the  use  of 
the  premises  in  one  particular,  for  a  limited  period,  is  not 
merged  in  the  deed,  and  does  not  qualify  or  in  any  way  afl(Bct 
the  title  to  the  land;  and  the  admission  of  parol  evidence  to 
prove  such  an  agreement  is  no  infringement  of  the  rule  that 
parol  evidence  is  not  admissible  to  contradict,  vary,  or  explain 
a  written  instrument:  Collins  v.  Tlllou,  26  Conn.  368;  68  Am. 
Dec.  398;  Pierce  v.  Woodward,  6  Pick.  206;  Willis  v.  Hidbert^ 
117  Mass.  151;  Tallmadge  v.  East  River  Bank,  26  N.  Y.  105. 

The  third,  fourth,  fifth,  sixth,  fourteenth,  and  fifteenth  rea- 
sons of  appeal  may  be  considered  together.  They,  in  effect, 
deny  the  power  of  the  trustees  to  sell  real  estate,  having  no 
authority  under  the  will,  and  not  being  authorized  by  any 
court  to  do  so;  deny  that  any  title  was  conveyed  to  the  pur- 
chasers; and  deny  that  the  trustees  had  any  power  to  make 
the  contracts  in  question  with  the  purchasers. 

It  n>ay  be  that  there  is  a  defect  of  power  in  the  trustees  to 
make  those  conveyances,  but  it  does  not  follow  that  the  deeds 
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are  void.  Thomas  S.  Hall,  the  husband  of  one  of  the  devisees, 
and  the  agent  of  all  of  them,  the  devisees  being  the  owners  of 
the  Main  Street  property,  made  contracts  for  the  sale  of  these 
lots.  The  deeds,  which  were  designed  to  pass  the  title  pur- 
suant to  the  contracts,  were  executed  by  Lauretta  S.  North 
and  Thomas  S.  Hall  as  trustees.  Lauretta  S.  North  was  the 
widow,  and  as  such  had  an  interest  in  the  estate,  was  in  fact  a 
trustee,  and  was  executrix.  Thomas  S.  Hall  was  interested  as 
husband  of  one  of  the  devisees,  and  was  trustee.  He  was  also 
tlie  agent  of  the  other  devisees.  Each  purchaser  paid  a  valu- 
able consideration,  of  which  the  devisees  now  have  the  benefit, 
took  possession  of  the  premises,  made  valuable  improvements 
thereon,  and  have  enjoyed  the  same,  unmolested,  until  the  pres- 
ent time.  Under  these  circumstances,  a  court  of  equity,  if  need 
be,  will  have  no  diflBculty  in  finding  a  way  in  which  to  com- 
plete and  quiet  the  purchaser's  title.  They  cannot,  therefore, 
be  heard  to  say  that  they  took  nothing  by  their  deeds,  and 
consequently  that  their  agreements  concerning  the  use  of  the 
land  were  void.  As  the  plaintiflFs'  counsel  well  remark,  this 
objection  misapprehends  the  capacity  in  which  the  persons 
acted  who  made  the  agreements  with  the  several  purchasers, 
and  the  parties  benefited  by  said  agreements.  "  It  was  the  de- 
sire of  the  owners  of  the  land,  namely,  the  devisees  under  the 
will  of  Henry  North,  that  no  portion  of  the  premises  fronting 
on  Main  Street  should  be  used  for  the  sale  of  intoxicating 
liquors."  Thomas  S.  Hall  was  the  agent  of  these  owners;  and 
whether  he  alone  made  the  several  agreements,  or  made  them 
jointly  with  Mrs.  North,  is  immaterial.  In  either  case,  equity 
will  regard  them  as  having  been  made  with  the  owners.  In 
that  view,  there  is  no  difficulty  in  regarding  the  agreements  as 
valid,  and  as  a  part  of  the  consideration  for  the  deeds. 

The  seventh,  eighth,  and  ninth  reasons  of  appeal  relate  to 
the  statute  of  frauds.  The  language  of  the  statute  is:  "  Or  upon 
any  agreement  for  the  sale  of  real  estate,  or  any  interest  in  or 
concerning  it."  Counsel  for  the  defendant  do  not,  in  their  rea- 
sons of  appeal,  or  in  their  brief,  bring  the  case  quite  within  the 
language  of  the  statute.  They  contend  that  it  is  an  agreement 
for  an  interest  in  or  concerning  real  estate.  An  agreement  for 
the  sale  of  an  interest  in  or  an  interest  concerning  real  estate 
contemplates  a  transfer  of  some  portion  of  the  title.  An  agree- 
ment not  to  carry  on  a  particular  kind  of  business  on  certain 
premises  is  not  an  agreement  for  the  sale  of  an  interest  in  or 
concerning  said  premises.      In  1809  this  court  said;  "The 
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agreement  not  to  use  his  mill  after  a  certain  day  is  not  within 
the  statute  of  frauds  and  perjuries;  for  this  statute  contem- 
plates only  a  transfer  of  lands  or  some  interest  in  them  ":  Bost- 
wick  V.  Leach,  3  Day,  476.  That  is  as  sound  law  to-day  «» 
it  was  eighty  years  ago.     See  also  8  Eney.  of  Law,  701,  703. 

Nor  is  it  an  agreement  not  to  be  performed  within  one  year,, 
under  another  clause  of  the  statute.  It  has  been  pretty  uni- 
formly held  that  contracts  which  may  be  performed  within 
one  year  are  not  within  the  statute:  Peters  v.  Inhabitants  of 
West'borough,  19  Pick.  864;  31  Am.  Dec.  142;  Roberts  v.  Rock- 
bottom  Co.,  7  Met.  46;  Lyon  v.  King,  11  Met.  411;  45  Am.  Dec. 
219;  Doyle  v.  Dixon,  97  Mass.  212;  93  Am.  Dec.  80. 

The  tenth  reason  of  appeal  is,  that  '*  the  court  erred  in  hold- 
ing that  the  plaintiffs  were  entitled  to  relief,  they  having  al- 
lowed a  violation  of  the  alleged  contract  or  agreement  on  the 
premises  of  the  plaintiflFs." 

We  suppose  that  this  refers  to  the  case  of  the  druggist.  The 
finding  is  as  follows:  "  Up  to  the  present  time,  all  the  owners  of 
said  premises  have  faithfully  performed  and  kept  their  agree- 
ment as  to  the  use  of  the  premises  for  the  sale  of  intoxicating 
liquors,  unless  it  be  that  one  of  the  stores  has  been  occupied 
as  a  drug-store,  where,  under  a  so*called  package  license, 
liquors  have  been  sold  as  ordinarily  sold  by  druggists,  but  not 
to  be  drank  upon  the  premises.  None  of  the  owners  of  the 
property  have  objected  to  such  a  use  of  said  store."  We  are 
inclined  to  think  that  such  a  use  is  not  within  the  prohibition 
of  the  agreement.  The  parties  in  interest  so  interpreted  it> 
and  we  may  properly  so  regard  it. 

Under  the  eleventh  reason  of  appeal,  it  is  insisted  that  there 
;^is  a  want  of  mutuality  in  the  agreement,  by  reason  of  which  a 
court  of  equity  will  not  enforce  it,  because  two  of  the  original 
purchasers  have  conveyed  their  lands,  and  the  agreement,  if 
any,  does  not  bind  their  grantees.  The  finding  shows  that 
Andrew  J.  Sloper  and  William  C.  Pope,  soon  after  their  pur- 
chases, sold  their  lots  to  8.  W.  Damon  and  William  I.  Field- 
ing, respectively.  Damon  bought  with  knowledge  of  the 
agreement,  and  is  a  party  plaintiff.  The  other  purchaser  has 
never  used  his  premises  for  the  sale  of  liquor,  though  not  a 
party  to  this  proceeding.  We  do  not  think  that  these  sales 
ought  to  defeat  the  plaintiffs'  right  of  action. 

The  sixteenth  and  seventeenth  reasons  of  appeal  are,  in  sub- 
stance, that  a  present  injunction  will  not  lie  against  the  de- 
fendant, on  account  of  the  alleged  lease  to  Dawson.      This 
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objection  was  not  pursued  by  the  defendant's  counsel  in  the 
argument,  and  is  not  noticed  in  the  brief. 

We  will  only  add  that  the  lease  appears  not  to  have  been 
consummated.  At  first,  it  was  on  condition  that  Dawson 
should  receive  a  licenM.  A  license  was  at  first  refused.  Sub- 
sequently the  commissioners  voted  to  grant  it,  but  Dawson  has 
never  called  for  it  or  paid  for  it.  He  took  possession  just  be- 
fore the  injunction  was  served,  but  has  made  little  or  no  use 
of  it  since,  and  has  paid  no  rent.  He  had  full  knowledge  of 
the  claims  of  the  plaintiflfs.  Under  these  circumstances,  we 
do  not  think  the  court  was  bound  to  notice  Dawson's  interest 
&8  lessee. 

There  is  no  error  in  the  judgment  appealed  from. 


DiBDS  —  RkSTBIOTIOIT  IK,  AS  TO  BasiNK33  CONDUCTKD  ON  THB  LaV D.  —  A 
limitation  which  provides  that  intoxicating  liquors  in  less  qaantitiei  than  fire 
gallons  are  not  to  be  sold  on  the  land,  because  the  vendor's  store  and  dwell- 
ing were  near  by,  will  be  enforced,  since  it  is  reasonable:  Sutton  r,  ffead,  86 
Ky.  156;  9  Am.  St  Rep.  274,  and  note.  A  condition  in  a  deed  that  no  in- 
toxicating liquors  shall  ever  be  sold  on  the  premises  is  valid,  and  although  a 
forfeiture  will  not  be  enforced  for  its  breach,  yet  an  injunction  may  issue 
against  it:  W«irous  v.  Allen,  67  Mich.  362;  58  Am.  Rep.  363;  AOantie  Dock 
Co.  V.  Leavitt,  54  N.  Y.  35;  13  Am.  Rep.  556.  As  to  the  admissibility  of  parol 
evidence  to  show  such  agreements,  see  note  to  Oreen  v.  Bataon,  5  Am.  St.  Rep. 
200. 

Spscino  PsRFORMANCK  or  AaRKBUKNTS  RiaTRiCTiNa  THB  UtiB  ow  Lamd. 
—  An  agreement  restricting  the  use  of  land  may  be  enforced  in  equity  against 
all  those  who  take  the  estate  with  notice  of  snch  agreement:  Whitney  v.  Union 
R'y  Co.,  11  Oray,  359;  71  Am.  Deo.  715,  and  note;  Bdchart  ▼.  Iront,  128  HL 
568. 


Wilcox  v.  Woodrupp. 

[•1  CONNBCnCUT,  578.] 

MscHAyios'  LiSNS.  —  The  rights  of  claimants  of  mechanics*  lieas  aro  purely 
statutory,  and  the  statute,  as  it  gives  particular  privileges  to  creditors, 
should  be  construed  with  reasonable  strictness. 

Mkchanics'  LiKNa.  —  Whbri  Thrib  Skfaratb,  Indbpbndbnt  Bciluinos, 
on  the  same  lot,  belonging  to  the  same  person,  are  built  at  the  same 
time,  one  who  furnishes  material  and  performs  labor  under  one  contract, 
keeping  no  account  of  the  amount  due  from  each  house,  cannot  file  and 
enforce  a  mechanic's  lien  covering  the  entire  lot  and  all  the  buildings,  un- 
der a  statute  creating  a  lien  upon  every  building  in  the  constructiou  or 
repair  of  which  labor  is  done  or  materials  furnished.  The  statute  must 
be  construed  as  giving  a  lien  on  each  building  separately,  and  unless  the 
claimant  oaa  stato  the  amount  due  from  each,  he  must  fail. 
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IT.  M.  ITolcomh,  A.  F.  Eggleston,  and  John  CoatSy  for  differ- 
ent appellants. 

F.  L.  Hungerford  and  J.  C.  Gallagher,  for  different  appel- 
lees. 

Fenn,  J,  This  is  an  action  to  foreclose  a  mechanic's  lien. 
E.  R.  Bishop  &  Co.  purchased  a  lot  of  land  on  which  they 
proposed  to  erect  three  dwelling-houses  to  rent.  The  houses 
were  erected,  the  plaintiff,  under  an  agreement,  furnishing 
materials  for  that  purpose.  In  a  suit  to  foreclose  his  lien, 
others  who  claimed  liens  on  the  premises  were  made  defend- 
ants. In  their  answers  they  also  claimed  foreclosures  of  their 
respective  liens.  The  trial  court  rendered  judgment  for  the 
lienors,  and  the  other  defendants  appealed. 

In  each  case  the  lienor  filed  but  one  lien,  covering  the  entire 
lot  of  land,  about  three  quarters  of  an  acre,  for  supplies  fur- 
nished, labor  performed,  etc.,  in  the  construction  of  the  three 
dwelling-houses.  The  first  and  principal  question  in  the  case 
is,  whether  there  should  not  have  been  separate  liens  for  each 
dwelling-house.  The  material  facts  bearing  upon  this  ques- 
tion are  as  follows:  — 

The  plaintiff  Wilcox  is  a  lumber  merchant.  His  claim  is 
for  lumber  which  entered  into  the  construction  of  the  three 
houses.  C.  E.  Woodruff,  one  of  the  firm  of  E.  R.  Bishop  & 
Co.,  stated  to  him  that  he  and  his  associates  had  purchased 
the  lot,  that  they  had  formed  a  syndicate,  and  that  they  were 
going  to  erect  on  the  lot  three  dwelling-houses  to  rent.  He 
wanted  prices  for  the  lumber  for  the  three  houses,  and  sought 
low  prices  because  of  the  amount  of  the  materials  required. 
An  agreement  was  made,  pursuant  to  which  Wilcox  furnished 
the  lumber  for  the  houses.  He  did  not  keep  a  separate  ac- 
count of  the  lumber  which  entered  into  the  construction  of 
each  house,  and  the  same  cannot  now  be  ascertained.  The 
dwelling-houses  were  intended  to  be,  and  were  in  fact,  under 
one  management,  although  they  were  capable  of  separation, 
and  were  separated  before  they  were  completed  for  the  pur- 
pose of  raising  money  thereon.  One  of  them  fronted  on  Camp 
Street,  and  the  other  two  on  Grand  Street,  and  all  were  upon 
different  grades. 

The  liens  of  the  other  claimants  rest  upon  the  same  or  simi- 
lar facts.  Each  one  claimed  one  lien  only,  for  one  sum,  in- 
cluding the  price  of  all  materials  furnished  and  labor  pcr- 
formed,  and  filed  but  one  certificate  of  lien,  covering  all  tiia 
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land  and  all  the  houses.  Did  the  superior  court  commit  error 
in  holding  that  the  several  liens  were  valid? 

Had  there  been  but  one  dwelling-house,  and  the  other 
buildings  had  been  a  barn  and  other  out-buildings  connected 
therewith,  all  forming  one  homestead,  the  cases  of  Bank  oj 
Charleston  v.  Curtiss,  18  Conn.  342,  46  Am.  Dec.  325,  and 
Lindsay  v.  Gunning,  59  Conn.  296,  would  have  been  decisive 
of  this  case.  Had  the  three  dwelling-houses  been  built  to- 
gether in  one  block,  so  as  to  have  formed  practically  but  one 
building,  the  case  of  Brabazon  v.  Allen,  41  Conn.  361,  would 
have  controlled  it.  Do  the  facts,  as  they  are,  bring  this  case 
within  the  principle  of  those  three  cases?  Here  was  a  unity 
of  title,  unity  of  contract,  and  unity  of  performance.  Separate 
items  for  the  diflFerent  houses  were  not  required  nor  suggested, 
and  no  intimation  appears  to  have  been  made  of  a  contem- 
plated division  of  the  property  for  any  purpose,  until  the 
buildings  were  so  far  completed  as  to  render  it  feasible  to  sepa- 
rate them  for  the  purpose  of  raising  money  thereon  by  mort- 
gages. At  that  time  it  was  impossible  to  charge  each  house 
with  the  materials  that  entered  into  its  construction.  Hence, 
if  these  liens  are  invalid,  a  lien  was  then  impossible. 

But  we  are  of  opinion  that  none  of  these  considerations  cnn 
avail.  Nor,  in  our  judgment,  is  there  anything  in  the  cases 
cited  which  supports  the  contention  of  the  lienors.  On  the 
contrary,  other  cases  within  this  jurisdiction  are  decisive 
against  it.  An  examination  of  our  statute,  and  of  the  cases 
in  which  it  has  received  judicial  construction,  will,  we  think, 
clearly  demonstrate  this.  The  statute,  at  present  constituting 
section  3018  of  the  General  Statutes  of  1888,  creates  a  lien 
upon  every  building  in  the  construction  or  repairs  of  which,  or 
of  any  of  its  appurtenances,  the  claim  arose.  It  provides  that 
such  claim  shall  be  a  lien  on  the  land  on  which  the  building 
may  stand,  the  building,  and  its  appurtenances.  It  follows, 
therefore,  that  in  order  to  be  entitled  to  claim  a  lien,  pursuant 
to  the  statute,  on  any  building,  for  work  done  upon  any  other 
building,  the  latter  must  be  either  an  appurtenance  of  the  for- 
mer, or  land  upon  which  it  stands,  as  these  terms  are  con- 
strued. And  the  same  principle  must  apply  when  a  lien  is 
claimed  upon  several  buildings  for  work  done  generally  upon 
all.  Of  course  the  lienor's  rights  are  purely  statutory,  and  in 
Chapin  v.  Persse  and  Brooks  Paper  Works,  30  Conn.  474,  79 
Am.  Dec.  263,  it  is  said  that  this  statute,  "  as  it  gives  peculiar 
privileges  to  certain  creditors,  contrary  to  the  general  policy 


Dec.  1891.]  Wilcox  v.  Woodruff.  225 

of  our  law,  which  favors  an  equal  distribution  of  the  effects  of 
insolvents,  should  be  construed  with  reasonable  strictness." 
In  that  case  a  lumber  dealer  sold  lumber  for  three  paper-mills 
belonging  to  the  same  owner,  which  were  undergoing  repairs, 
two  upon  one  piece  of  land  and  a  third  upon  a  separate  piece. 
The  three  mills  were  in  fact  used  together  for  the  manufacture 
of  paper  in  the  diflferent  stages  of  the  process,  but  two  of  the 
mills  were  so  fitted  with  machinery  that  the  whole  process 
nMght  have  been  carried  on  in  either,  and  the  other  mill  could 
easily  have  been  supplied  with  machinery  for  that  purpose. 
The  dealer  afterwards  filed  a  certificate  of  his  lien,  describing 
the  three  mills  together,  and  his  lien  as  one  lien  upon  the 
whole,  and  stating  the  whole  amount  due  him  as  the  amount 
of  his  lien.  It  was  held  that  the  certificate  was  void,  both  in 
respect  to  the  description  of  the  premises  covered  by  the  lien 
and  in  respect  to  the  statement  of  the  amount.  The  case 
cited  difi^ers  from  the  present  in  two  particulars.  The  mills 
stood  upon  two  separate  pieces  of  land,  and  the  petitioners 
were  requested  to  keep  an  account  of  the  respective  materials 
so  furnished  to  each  of  the  mills,  and  the  account  was  in  fact 
thus  kept  with  each  mill  separately.  But  neither  of  these  ele- 
ments was  regarded  as  important  by  the  court,  which  said: 
"  Now,  the  lien  under  such  a  contract,  if  it  indeed  amounts  to 
a  lien,  or  is  anything  more  than  a  contract  for  the  sale  of  mer- 
chandise, the  amount  or  quantity  of  which  is  to  be  determined 
by  the  amount  wanted  for  certain  purposes,  must,  as  we  think, 
be  a  separate  and  distinct  lien  on  each  separate  building  with 
its  appurtenances,  and  there  was  therefore,  in  this  case,  not  one 
lien  on  three  buildings,  but  three  liens,  each  for  the  amount  of 
the  material  that  was  delivered  for  the  erection  or  repair  of  the 

j)articular  mill  upon  which  in  point  of  fact  it  was  put If 

(such  a  course  as  was  here  attempted  could  be  justified,  then 
it  would  seem  to  follow  that  general  contracts  with  builders 
to  furnish  materials  for  such  houses  as  they  might  build  within 
any  limited  time,  or  perhaps  indefinitely,  would  bind  all  the 
buildings  together  for  the  materials  furnished  for  all,  and  the 
inconvenience  and  injury  to  persons  who  had  separate  claims 
for  work  or  materials  for  each  of  the  buildings  separately 
would  be  intolerable."  In  Larkinsy.  Blakeman,  42  Conn.  292, 
a  single  lien  was  filed  upon  a  claim  for  materials  furnished, 
under  separate  contracts,  for  two  dwelling-houses,  standing  on 
adjoining  lots  and  erected  by  the  same  builder,  but  one  com- 
menced about  six  weeks  before  the  other.     The  lien  was  held 
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invalid.  The  court  says:  "The  record  does  not  show,  and  it 
ii  impossible  now  to  ascertain,  the  amount  furnished  for  each 
house.  This  is  a  fatal  objection.  The  statute  gives  a  lien 
upon  each  building  and  lot  for  materials  furnished  in  the  con- 
struction of  that  building  only,  and  the  certificate  must  state 
the  amount  so  furnished  as  nearly  as  the  same  can  be  ascer- 
tained. This  certificate  states  the  aggregate  amount  for  the 
two,  but  gives  no  information  as  to  the  amount  furnished  for 
«ach.  This  is  not  a  compliance  with  the  statute.  It  requires 
no  argument  to  show  that  if  the  statute  is  not  complied  with, 
the  lien  cannot  be  maintained.  If  any  is  needed,  it  is  readily 
found  in  the  circumstances  of  this  case;  a  large  proportion  of 
the  amount,  nearly  the  whole  perhaps,  may  have  been  ex- 
pended on  one  house,  and  yet  the  other  is  made  to  bear  on« 

half  the  burden We  are  unable  to  distinguish  this  case 

in  principle  from  that  of  Chapin  v.  Persse  and  Brooks  Paper 
Works,  30  Conn.  461;  79  Am.  Dec.  263.  Such  distinction, 
however,  is  attempted,  and  our  attention  is  called  to  the  fact 
that  the  petitioner  and  the  builders  supposed  that  a  lien  ex- 
isted, and  that  they  and  the  other  parties  interested  treated 
the  property  as  subject  to  the  lien.  But  a  mechanic's  lien 
exists,  not  by  contract,  but  by  statute,  and  no  understanding 
or  agreement  of  the  parties  will  be  of  any  avail  when  the  re- 
quirements of  the  statute  have  not  been  complied  with." 

In  Brabazon  v.  Allen,  41  Conn.  361,  it  was  held  that  where 
a  block  of  buildings,  comprising  several  dwelling-houses,  sep- 
arated one  from  another  by  a  partition  wall,  is  erected  upon  a 
single  lot,  and  work  is  done  upon  it  as  a  whole,  under  one  en- 
tire contract,  the  builder's  lien  extends  as  a  single  lien  to  the 
whole  block.  That  case  differs  from  the  present  only  in  one 
feature,  but  unlike  the  features  of  difference  in  the  other  cases 
cited,  the  law  does  regard  that  feature  as  important  and  con- 
trolling. The  court,  by  Foster,  J.,  well  says:  "  As  the  right  to 
liens  is  created  by  statute,  the  rights  acquired,  or  whether  any 
in  a  given  case,  must  be  determined  by  statute.  We  deem  it 
wiser,  therefore,  to  confine  our  attention  mainly  to  the  terms 
and  spirit  of  our  statute  and  the  decisions  under  it,  rather 
than  to  be  drawn  aside  to  consider  the  decisions  of  other  states 
whose  statutes  may  be  similar  or  dissimilar  to  ours."  The 
court  then  states  the  claim  of  the  plaintiff  in  error  to  be  "  that 
here  are  five  dwelling-houses,  which,  though  contiguous  to  each 
other,  are  still  in  point  of  fact  separate,  distinct,  and  independ- 
ent."    But  the  court  says:  "  We  think  that  the  plaintiffs  in 
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these  cases  were  entitled  to  a  lien  on  the  building  on  which  they 
had  labored  and  for  which  they  had  furnished  materials,  and 
on  the  whole  building,  and  the  land  on  which  it  stands."  The 
whole  point  of  the  case  is,  that  whereas  the  plaintiff  in  error 
claimed  that  here  were  five  buildings  within  the  intent  and 
meaning  of  the  statute,  the  court  held  that  within  such  intent 
there  was  but  one. 

In  the  case  before  us,  however,  all  that  the  plaintiff  in  error 
in  the  case  cited  claimed  as  a  matter  of  construction  is  found 
as  a  matter  of  fact.  The  court,  in  its  finding,  says:  ''  All  of 
said  dwelling-houses  are  separate  and  independent  of  each 
other  in  this  respect,  namely,  that  they  are  disconnected,  the 
distance  between  No.  4,  which  was  an  old  house  upon  the  lot, 
and  No.  3  being  twelve  feet;  between  No.  3  and  No.  2,  eleven 
and  one  half;  and  between  No.  2  and  No.  1,  about  fifty-two 
feet;  and  they  are  so  constructed  as  to  be  adapted  for  separate 
and  independent  use;  and  each  of  said  dwelling-houses  con- 
stitutes a  single  and  independent  structure."  It  is  further 
found  that  each  of  the  three  houses  has,  since  completion,  been 
occupied  by  two  separate  families.  So  that,  in  substance,  the 
contention  of  the  plaintiff  in  error  in  Brabazon  v.  Allen,  41  Conn. 
361,  is  similar  to  a  claim,  if  made  here,  that  each  of  these 
houses  constitutes  two  buildings,  or  that  there  are  six  instead 
of  three.  It  is  true  that  in  the  opinion  in  that  case  a  quota- 
tion is  made  from  the  opinion  in  the  case  of  Bank  of  Charles- 
ton V.  Curtiis,  18  Conn.  342,  46  Am.  Dec.  325  (to  which  we 
shall  next  allude),  in  which  the  court  says  that  the  parties 
could  not  have  contemplated  a  division  or  separation  of  the 
cost,  but  this  remark,  appropriate  in  the  connection  in  which 
used,  in  a  case  where  all  the  work  was  done  upon  a  single 
principal  building  and  such  other  subordinate  buildings  as 
can  properly  be  held  to  be  its  appurtenances,  where  therefore 
a  single  lien  is  sufficient,  can  mislead  no  one  who  with  the 
least  care  observes  the  context;  and  we  have  cited  as  fully  as 
we  have  from  Larkins  v.  Blakeman,  42  Conn.  292,  to  show  that 
this  court  has  always  held  that  this  consideration  has  no  legal 
significance  under  any  other  circumstances.  In  Bank  of 
Charleston  v.  Curtiss,  18  Conn.  342,  46  Am.  Deo.  825,  a  single 
lien  was  filed  for  work  upon  a  dwelling-house  and  barn  and 
one  acre  of  land.  It  was  held  that  this  lien  was  valid,  and 
embraced  not  only  the  buildings  and  the  land  covered  by  them, 
but  also  the  land  about  the  buildings,  used  with  them,  and 
necessary  or  reasonably  convenient  for  their  use,  which  in  that 
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case  was  held  to  be  the  entire  lot.  This  case  was  followed  in 
Fitch  V.  Baker,  23  Conn.  563, — a  case  where  a  dwelling-house, 
barn,  and  privy  were  erected  upon  the  same  lot,  and  which 
illustrates,  from  another  point  of  view,  the  doctrine  that  unity 
of  contract  is  immaterial,  since  here  were  two  separate  con- 
tracts, one  verbal  and  the  other  written.  And  very  recently 
the  principle  upon  which  the  case  of  Bank  of  Charleston  v.  Cuf 
ties,  18  Conn.  342,  46  Am.  Dec.  325,  rests  has  received  fresh 
confirmation  and  full  illustration  by  the  case  of  Lindsay  v. 
Chunning,  59  Conn.  296.  That  principle  is  of  course  one  of 
construction  of  the  statute,  and  is,  that  the  out-buildings  are 
dependencies  of  and  appurtenances  to  the  main  building,  and 
that  the  expression,  "  land  on  which  the  same  may  stand,"  is 
to  be  construed,  not  literally  and  strictly,  which  would  render 
the  lien  useless,  but  reasonably,  and  that,  as  so  construed,  the 
term  embraces  "  the  building  lot,  or  land  about  the  buildings, 
used  with  them  and  necessary  or  reasonably  convenient  for 
their  use." 

The  full  and  clear  exposition  of  this  principle  is  condensed 
on  a  single  page  of  Bank  of  Charleston  v.  CurtisSy  18  Conn. 
842;  46  Am.  Dec.  325;  and  Lindsay  v.  Cunning,  59  Conn. 
820,  is  only  an  application  of  that  principle.  The  latter 
case  is  indeed  said  by  this  court  to  be  "an  extreme  one." 
But  it  is  so,  not  on  account  of  any  departure  from  such  prin- 
ciple, but  because,  under  the  exceptional  circumstances  there 
existing,  the  court  felt  called  upon  to  give  to  such  principle 
an  extended  practical  application.  It  is  indeed  stated  that 
there  is  some  ambiguity  in  the  phrase  quoted  from  the  earlier 
case,  and  it  is  taken  to  have  been  intended  in  its  broadest 
sense,  and  to  mean  "  a  quantity  of  land  suitable  or  propor- 
tioned to  the  buildings,  having  regard  to  the  purposes  for 
which  such  land  and  buildings  are  ordinarily  used";  or,  as 
the  reporter  states  it  in  the  head-note:  "  The  rule  in  deter- 
mining what  quantity  of  land  should  go  with  farm-buildings, 
in  ascertaining  the  builder's  lien  for  constructing  them,  is  to 
ascertain  the  quantity  of  contiguous  land  that  was  intended 
should  be  used  with  them,  and  to  which  they  are  needful  or 
useful."  In  other  words,  to  borrow  the  idea  and  adapt  the 
language  of  Judge  Pardee  in  Marston  v.  Kenyan,  44  Conn.  355, 
all  that  was  subjected  to  one  use,  as  far  as  unity  of  use  ex- 
tended, embracing  that,  and  only  that,  whose  separation,  by 
reason  of  its  natural  or  designed  connection,  would  impair  the 


Dec.  1891.]  Wilcox  v.  Woodruff.  229 

value  of  the  part  which  remained  for  the  purpos*  for  which  it 
was  constructed  and  thereby  decrease  its  worth. 

Applying  these  clear  and  reasonable  rules  of  nnity  of  struc- 
ture or  of  use  to  the  case  before  us  (and  no  broader  rules  can, 
as  it  seems  to  us,  be  applied  as  rules  of  construction  of  the 
statute,  on  which  alone  the  lienor's  claim  must  depend. — a 
statute  which  this  court  again  says,  in  Lindsay  v.  Ounning,  59  ; 
Conn.  318,  in  ascertaining  whether  a  given  case  is  within  it, 
"will  be  construed  with  reasonable  strictness"),  it  seems 
manifest  that  the  claimed  liens  before  us  are  not  within  it., 
Certainly,  as  we  have  already  seen,  there  was  no  unity  of 
bLructure.  There  was,  not  one  building,  but  three.  Nor  were 
any  of  these  buildings,  in  any  sense,  dependencies  of  or  appur- 
tenant to  any  other.  There  was,  in  no  particular,  unity  of 
use.  In  Chapin  v.  Persse  and  Brooks  Paper  Works,  30  Conn. 
461,  79  Am.  Dec.  263,  there  was  a  semblance  of  such  unity, 
but  the  court  held  that  it  was  insufi&cient.  Here  there  was 
no  such  semblance.  It  is  true  that  the  syndicate  represented 
that  "they  were  going  to  erect  on  said  lot  three  dwelling- 
houses  to  rent,"  and  such  was  in  fact  their  design.  But  the 
renting  was  not  intended  to  be  for  one  common  purpose,  em- 
ployment, enterprise,  or  undertaking,  to  one  tenant,  but  to 
three,  or  rather  six.  It  is  doubtless  true,  also,  tkat  each  house 
enhanced  the  value  of  the  lot,  if  by  "lot"  is  understood  the  en- 
tire tract  upon  which  they  all  stood,  but  such  lot  was  capable 
of  separation,  and  would  naturally,  sooner  or  latter,  be  sepa- 
rated into  as  many  dififerent  lots  as  there  were  houses.  Such 
separation  would  in  no  wise  tend  to  decrease  the  value  of  any 
part;  in  fact,  if  it  had  any  tendency  at  all,  it  would  rather  be 
to  increase  such  value.  There  was  nothing  in  common;  only 
the  expressed  intent  of  the  owners  to  rent  them  all  separately. 
It  might  as  well,  for  all  purpose  or  semblance  of  unity  of  use, 
have  been  an  intent  to  sell  them  all  separately.  The  lot  was 
indeed  divided,  for  the  purpose  of  description  in  mortgaging, 
so  as  to  include  with  each  house  a  separate  house  lot,  and  the 
finding  says  that  "  if  said  lot  had  been  in  fact  divided  in  ac- 
cordance with  the  boundaries  given  in  said  several  mortgages, 
each  lot  would  embrace  all  the  land  which  is  necessary  for  the 
use  of  the  house  standing  thereon."  It  seems  to  us  that,  un- 
der the  circumstances  disclosed,  and  in  view  of  the  decisions 
which  we  have  reviewed,  this  finding  is  clearly  decisive  against 
the  validity  of  the  claims  of  the  plaintiff  and  of  the  other 
claimants  who  were  made  parties. 
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The  concluBion  which  we  have  reached  renders  the  con- 
rideration  of  other  questions  presented,  which  relate  to  par- 
ticular liens  and  to  priorities,  and  to  admission  of  evidence, 
unnecessary. 

There  is  error  in  the  judgment  of  the  court  below,  and  it  is 
reversed. 

Cakpbntbr,  J.  (dissenting).  The  majority  of  the  court,  in 
construing  the  statute  relating  to  liens  so  as  to  deprive  the 
claimants  of  the  benefit  of  its  provisions,  has  gone  further  in 
that  direction,  I  apprehend,  than  the  court  has  ever  gone  be- 
fore. It  may  be  that  some  expressions  in  the  opinions  in  some 
of  the  cases  give  countenance  to  the  position  the  court  has  now 
assumed.  But  I  think  that  the  logic  of  the  facts  in  those 
cases,  and  the  language  of  the  court,  when  considered  in  con- 
nection with  those  facts,  will  hardly  justify  the  conclusion 
drawn. 

It  will  not  be  denied  that  in  the  earlier  decisions  the  in- 
clination of  the  court  was  to  regard  the  statute  as  an  inno- 
vation and  somewhat  inconsistent  with  natural  right,  and 
consequently  to  give  it  a  rather  rigid  construction.  On  the 
other  hand,  it  will  be  conceded  that  the  tendency  in  more 
recent  times  has  been  to  regard  the  statute  with  more  favor, 
and  give  it  a  more  liberal  construction,  so  as  fairly  to  ef- 
fectuate its  intention.  I  believe  in  a  strict  construction  of 
the  statute,  so  far  as  to  require  those  who  would  receive  its 
benefits  to  comply  literally  with  all  of  its  direct  and  positive 
provisions;  for  example,  those  relating  to  notices,  the  filing  of 
the  lien,  the  time  when  the  same  shall,  be  done,  and  the  like. 
But  as  to  those  parts  of  the  statute  which  are  less  definite, 
and  necessarily  more  general  and  comprehensive,  a  more  lib- 
eral rule  should  prevail.  The  object,  then,  should  be  to  con- 
strue the  statute  fairly  and  reasonably,  so  as  to  give  effect  to 
the  intention  of  the  legislature. 

The  statute  is  certainly  indefinite  in  respect  to  the  quantity 
of  land  and  the  number  of  buildings  which  may  be  covered 
by  a  lien ;  and  that  is  the  point  involved  in  this  case. 

I  am  of  the  opinion  that  these  liens  should  have  been  sus- 
tained, and  I  think  that  they  would  have  been  if  the  prin- 
ciples to  which  I  have  alluded  had  received  their  due  weight 
in  construing  the  statute  and  applying  it  to  the  facts  of  the 
case. 
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Mechanic's  Lien  —  CoTXwnvanov  or.  —  Th«  lien  of  mechanics  or  ma- 
terial-men  apon  a  bailding  ia  the  eonstruotion  of  which  labor  or  material  ia 
used  is  created  by  statute,  and  saoh  statute,  being  remedial,  must  be  liberally 
construed:  Whit*  Lake  Lumber  Co.  v.  Russell,  22  Neb.  126;  3  Am.  St.  Rep. 
262;  Montandon  v.  Deas,  14  Ala.  33;  48  Am.  Dec.  84;  Cminon  v.  WUlianis,  14 
Col.  21.  A  substantial  compliance  with  the  statute  regarding  the  contents 
of  a  claim  of  a  mechanic's  lien  is  sufficient:  Hagman  ▼.  Williams,  88  Cal.  146. 
A  mecbanio's  lien  law  is  to  be  construed  with  reasonable  strictness,  sines  it 
gires  preference  to  certain  creditors  by  giring  them  a  lien:  Chapin  r.  Persse 
etc.  Wou-ks,  30  Conn.  461;  79  Am.  Deo.  263,  and  note.  No  construction  of 
purely  statutory  liens  should  be  strained  at  in  order  to  defeat  them,  but 
the  rights  of  all  parties  should  be  harmonized  and  respected  as  far  as  is  rea* 
sonably  praeticable:  Sheridan  ▼.  Cameron,  65  Mich.  680. 

Mechanic's  Lmn  —  Diwereht  Building  on  Samb  Lot.  —  Where  mate- 
rials are  supplied  for  a  dwelling  and  stable  on  the  same  lot,  a  claim  for 
materials  famished  for  the  dwelling,  but  not  including  the  stable,  will  not 
authorize  a  recovery  for  the  materials  furnished  for  the  stable,  though  it  is 
appurtenant  t*  the  dwelling:  Bevan  r.  ThacJeara,  143  Pa.  St.  182;  24  Am.  St. 
Rep.  629.  Where  material  is  furnished  under  an  entire  contract  for  the 
erection  of  sereral  buildings  for  the  same  person  en  the  same  lot  of  land,  the 
lien  attaches  upon  the  whole  as  an  entirety  for  the  gross  Talne  of  the  mate- 
rial furnished:  Ola$$  v.  SL  Paul  Carriagt  etc  Co.,  43  Minn.  228;  Laxr.  Peter- 
son, 42  Minn.  214.  Where  two  buildings  are  erected  for  the  same  owner  on 
separate  lots  owned  by  him,  it  is  not  necessary,  in  the  petition  to  foreclose  a 
mechanic's  lien,  to  set  out  a  bill  of  particulars  showing  the  materials  were 
furnished  for  each  building  separately:  Bowman  Lumber  Co.  ▼.  Newton,  72 
Iowa,  90.  A  joint  lieu  may  be  filed  against  two  separate  buildings  en  the 
same  lot  for  labor  and  materials,  though  erected  at  different  times  and  under 
different  unrecorded  contracts  between  the  same  owner  and  the  same  origi- 
nal eoatraotor:  Booth  t.  Pendola,  88  Cal.  36. 
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Trial  —  Mottok  tor  Ck>NTiNUANCE.  —  Failare  to  assign  a  rnling  denying  a 
motion  for  a  continuance  as  a  ground  on  motion  for  a  new  trial  is  not  • 
wairer  or  abandonment  of  an  exception  taken  to  snch  ruling. 
RIAL  —  Motion  fob  Continuance  —  Discretion  ok  Court.  —  A  motion 
for  a  continuance,  on  the  ground  that  the  counsel  for  the  accused  is  too  ill 
to  properly  conduct  the  defense,  rests  in  the  sound  discretion  of  the  trial 
court,  and  its  ruling  thereon  will  not  be  disturbed,  in  the  absence  of  an 
abuse  of  its  discretion. 

HoHioiDR  —  Etidbncs  —  Thbeats,  when  Admissible.  —  Threats  are  admis- 
sible in  evidence  in  criminal  cases  when  they  are  part  of  the  res  gestce  or 
when  there  is  doubt  as  to  who  began  the  fatal  difiScuIty,  whether  they 
were  conveyed  to  the   defendant  or  not.     In  all  other  eases,   threats 
'  previously  made  by  the  deceased,  whether  communicated  to  the  defend- 

ant or  not,  are  not  admissible,  unless  the  evidence  tends  to  show  that  the 
deceased,  at  the  time  of  the  killing,  had  in  fact  or  apparently  sought  a 
conflict  with  the  accused,  or  was  actually  or  apparently  making  some 
demonstration  or  overt  act  of  attack  toward  the  accomplishment  or 
emanmmation  of 'such  threats. 

lOiDB  —  Threats  as  Etidencs. — To  make  threats  of  the  deceased  ad- 
missible in  eases  of  homicide  in  connection  with  an  overt  act,  the  proof 
most  show  such  a  demonstration  of  an  immediate  intention  to  execute 
til*  threats  as  will  naturally  induce  a  reasonable  belief  that  the  party 
threatened  will  lose  his  life  or  suffer  serious  bodily  harm  if  he  does  not 
take  the  life  of  his  adversary.  It  must  be  such  an  act  as  is  reasonably 
•alcalated  to  induce  the  belief  that  the  execution  of  the  threatened  attack 
kas  actually  commenced,  and  the  circumstances  of  the  killing  must  be 
inch  as  tend  to  raise  or  support  a  case  of  self-defense. 

■oinoiDi — Tkbbats  as  Evidenox — Question  for  Court. — In  eases  of 
homicide,  the  question  of  the  admissibility  of  threats  by  the  deceased  is 
one  for  the  court  to  decide,  and  if  there  is  the  slightest  evidence  tending 
to  prove  a  hostile  demonstration  which  may  be  reasonably  regarded  as 
placing  the  accused  apparently  in  imminent  danger  of  losing  kis  life  or 
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■nstaininf;  great  bodilj  harm,  th«  threats  should  b«  aclmitttd.  They 
should  also  b«  admitted  when  any  doubt  exists  in  the  mind  of  the  ooort 
as  to  whether  or  not  the  alleged  demonstration,  considered  in  eonnection 
with  such  threats,  wonld  be  sufficient  to  cause  a  man  of  ordinary  pru- 
dence to  reasonably  believe  himself  to  be  in  danger  of  his  life  or  of  great 
bodily  harm.  They  should  be  excluded  when  there  is  no  proof  of  any 
a«t  tending  to  cause  such  person  to  reasonably  entertain  such  a  fear. 

HouioiDB  —  Threats  as  Etidbmcx  —  Weioht  or,  Question  fob  Jubt. — 
When,  in  oases  of  homicide,  the  eonrt  has  admitted  threats  uttered  by 
the  deceased  in  eridence,  ib  is  for  the  jury  to  determine,  after  consider- 
ing all  the  evidence,  whether  or  not  the  accused  had  even  apparently 
reasonable  grounds  for  believing  that  he  was  in  imminent  danger  of  death 
or  of  great  bodily  harm  at  the  time  the  killing  was  done. 

Homicide  —  Eyidbncb  or  Bao  Charaotkb  or  Deceased,  whin  Admittid. 
—  In  cases  of  homicide,  evidence  of  the  violent  and  dangerous  characte- 
of  the  deceased  is  admissible  to  show,  or  as  tending  to  show,  that  the  de- 
fendant acted  in  self-defense,  or  under  such  circamstances  as  would  hav- 
oaturally  caused  a  man  of  ordinary  reason  to  believe  that  he  was,  at  the 
time  of  the  killing,  in  imminent  danger  of  losing  his  life  or  of  sufifering 
great  bodily  harm  at  the  hands  of  the  deceased;  but  it  is  not  admissible  for 
this  purpose  except  when  it  explains  or  gives  meaning,  significance,  or 
point  to  the  conduct  of  the  deceased  at  the  time  of  the  killing,  and  such 
conduct  must  be  shown  before  the  auxiliary  evidence  of  such  character  can 
be  introduced.  To  admit  such  evidence,  there  must  be  some  act  ou  the  part 
of  the  deceased  which,  though  considered  independent  of  his  dangerous 
character  would  be  regarded  as  innocent  or  harmless,  may  arouse  a  rea- 
sonable belief  of  imminent  peril  to  life  or  limb,  when  received  and  con- 
sidered in  connection  with  or  illustrated  by  such  character. 

Homicide  —  Evidence  of  Bad  Character  or  Deceased,  when  not  Ad- 
missible. —  In  cases  of  homicide,  where  there  is  no  evidence  tending  to 
show  that  the  killing  was  done  in  self-defense,  or  any  conduct  on  the 
part  of  the  deceased  from  which,  assuming  him  to  have  been  a  violent 
and  dangerous  man,  any  inference  can  reasonably  be  drawn  that  he  in- 
tended the  immediate  perpetration  of  an  act  imminently  dangerous  to 
the  life  of  the  accused  or  of  serious  bodily  harm  to  hiifi,  evidence  of  the 
violent  and  dangerous  character  of  the  deceased  is  not  admissible. 

Homicide  —  Evidence  of  Bad  CHARAcrER  of  Deceased  —  Functions  or 
Court  and  Jurt.  —  The  admissibility  of  evidence  of  the  violent  and 
dangerous  character  of  the  deceased  in  cases  of  homicide  is  for  the  court 
to  determine,  and  its  weight,  when  admitted,  is  for  the  jury,  under  «U 
the  evidence  in  the  case. 

Homicide  —  Evidence  or  Bad  Character  or  Deceased  —  General  Rep- 
OTATION.  —  In  cases  of  homicide,  proof  of  the  violent  and  dangerous 
character  of  the  deceased  can  only  be  made  by  eridence  of  his  general 
reputation  in  the  community  for  such  character,  and  not  by  evidence  of 
specific  acts  or  general  bad  conduct. 

OamiNAL  Law  —  Record  or  Oath  Administered  to  Jfrt  —  SurrioiENCT 
or.  —  Where  the  record  in  a  criminal  case  purports  to  recite  the  oath  as 
it  was  in  fact  administered  to  the  jury,  and  such  oath  appears  to  be  sub- 
stantially different  from  that  prescribed  by  law,  the  verdict  must  be  set 
aside  and  the  judgment  reversed;  but  when  the  record  does  not  so  pur- 
port, but  merely  imports  that  the  jurors  were  in  fact  sworn,  without 
negativing  the  presumption  that  they  were  duly  sworn,  the  entry  is  saf> 
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fioient,  and  in  better  form  than  if  the  prescribed  oath  were  recited  wonl 
for  word. 

Orikinal  Law  —  Sufticixnot  or  Record  or  Oath  Administered  to  Jubt. 
—  When  the  record  entry  in  a  criminal  case  merely  recites  that  the  jury 
waa  "duly  sworn"  to  try  the  issue,  it  only  purports  to  state,  and  is  in- 
tended  to  state  merely,  that  the  jury  was  sworn  accordmg  to  the  for* 
mula  prescribed  by  law  for  all  similar  cases,  and  it  is  sufficient  without 
reoiting  such  formula  in  full. 

Teial  —  Imtasion  or  Protinob  or  Jubt.  — Remarks  made  by  the  court,  in 
the  trial  of  a  case,  as  to  the  credibility  of  a  witness,  or  as  to  the  weight 
of  any  evidence  relevant  to  the  issue,  however  inadvertently  they  may 
hare  b««n  made,  are  an  improper  infringement  upon  the  province  of  the 
jury,  and,  when  duly  excepted  to,  are  grounds  for  assigning  error  by  the 
party  prejudiced.  The  court  may  pass  upon  the  admissibility  of  evi- 
dence, but,  when  admitted,  its  credibility  and  weight  are  questions  for 
the  jury. 

HouiciDB  —  Imtoxioation  as  DirsNas.  — Voluntary  intoxication,  as  distin- 
Kuished  from  a  state  of  fixed  and  settled  frenzy  or  insanity,  either  per- 
manent or  intermittent,  does  not  excuse  homicide  or  any  other  crime 
which,  but  for  intoxication,  would  be  criminal,  although  the  immediate 
effect  of  the  intoxication  is  to  render  its  subject  unconscious,  for  the 
time,  of  what  he  is  doing,  or  temporarily  insane.  This  rule  applies 
whenever  the  doing  of  the  wrongful  act  voluntarily  constitutes  the 
crime,  or  a  particular  or  specific  intent  is  not  an  essential  element  of  the 
offense;  and  in  all  such  cases  a  person  who  is,  at  the  time  of  the  commis- 
sion of  the  crime,  unconscious  or  insane  as  the  immediate  consequence  of 
the  voluntary  intoxication  is  liable  in  the  same  manner  and  to  the  same 
extent  that  he  would  be  if  sober. 

Obdcinal  Law  —  Intoxication  as  Defense  to  Crime.  —  Whenever  a  spe- 
cific or  particular  intent  is  an  essential  element  of  a  crime,  voluntary 
intoxication  may  be  considered  with  reference  to  the  capacity  or  ability 
of  the  accused  to  form  or  entertain  the  particular  intent,  or  upon  the 
question  whether  or  not  the  accused  was  in  such  a  condition  of  mind  as 
to  form  a  premeditated  design;  for  when  a  party  is  so  intoxicated  as  to 
be  unable  to  form  or  entertain  the  essential  intent,  such  intent  cannot 
exist,  and  no  crime  to  which  it  is  necessary  can  be  perpetrated. 

Homicide  —  Murder  in  First  Degree  —  Intoxication  as  Defense. — 
When  a  premeditated  design  to  eflfect  the  death  of  the  person  killed  is 
essential  to  the  crime  of  murder  in  the  first  degree,  voluntary  intoxica« 
tion  may  be  considered  by  the  jury  as  afi"ecting  the  capacity  of  the  ao* 
cused  at  the  time  of  the  killing  to  form  such  design;  aud  if  the  accused, 
at  the  time  of  the  killing,  was  so  much  intoxicated  as  to  be  incapable  of 
forming  a  premeditated  design  to  take  human  life,  he  cannot  be  convicted 
of  murder  in  the  first  degree. 

HoMioiDB— Intoxication  as  Dbtensi. — Voluntary  intoxieation,  and  the 
effect  thereof,  will  not  reader  that  a  sufficient  provocation  to  reduce  a 
killing  to  manslaughter  which  would  not  be  so  in  the  absence  of  such 
intoxication;  and,  as  between  murder  in  any  degree  below  the  first  and 
manslaughter,  anch  intoxication  plays  no  part,  the  only  purpose  for  which 
it  is  admissible  being  to  show  an  absence  of  a  premeditated  design  or 
that  the  killing  was  not  murder  in  the  first  degree.  The  only  effect  of 
proof  of  intoxication,  such  as  rendered  the  accused  incapable  of  a  pre- 
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meditated  design  to  kill,  will  be  to  reduce  the  killing  to  mnrder  of  the 
second  or  third  degree,  according  to  the  circumstances. 

HOMIOIDB  —  Intoxioation  A3  A  Dktknsb.  —  Where  One  becomes  voluntarily 
intoxicated  for  the  purpose  of  carrying  out  a  preconceired  design  to  take 
humaii  life,  his  intoxication  at  the  time  of  the  killing  is  no  defense. 

Homicide — Intoxication  as  a  Defknsi  —  Instrxtctions.  —  To  instruct 
the  jury  that  the  law  presumes  that  a  person  who  is  sober  enough  to 
form  an  intention  to  shoot  another,  and  actually  does  kill  him  without 
justification  or  excuse,  is  sober  enough  to  form  a  premeditated  design  to 
kill  the  person  shot,  and  that  in  such  case  the  person  shooting  is  orimi* 
nally  liable  for  his  act,  is  erroneous;  for  while  the  law  presumes  a  sober 
man  to  intend  what  he  does,  it  does  not  presume  a  killing  with  a  pre* 
meditated  design.  This,  like  erery  other  element  of  the  crime,  must  be 
proved. 

HoMiciDB.  —  Instructions  upon  SsLr-DEriNas  in  murder  eases  should  give 
the  accused  the  bene&t  of  a  reasonable  fear  of  death  or  of  great  bodily 
harm  from  the  deceased. 

HoMiciDK  —  Instructions  as  to  Rkcommsndation  to  Merot.  —  In  cases 
of  murder,  the  court,  when  charging  the  jury  as  to  a  verdict  of  guilty, 
with  a  recommendation  to  the  mercy  of  the  court,  should  give  the  terms 
of  the  statute,  with  the  information  that  making  or  withholding  the 
recommendation  is  a  matter  whieh  is  entirely  within  the  discretion  of  a 
majority  of  the  jury-men. 

Indictment  for  murder.  The  defendant,  Garner,  who  was 
intoxicated,  went  into  a  room  where  Laslej,  the  deceased,  and 
four  others  were  congregated,  and  picked  up  a  glass  and  threw 
it  out  of  a  wi  ndow.  One  of  the  proprietors  of  the  place  then  said 
to  him:  "  What  in  the  deuce  do  you  mean?"  The  deceased, 
who  was  in  his  shirt-sleeves  and  unarmed,  ran  toward  the 
accused  and  put  his  hands  on  his  shoulders.  The  defendant 
backed  toward  the  door,  the  deceased  still  holding  him,  and 
when  they  reached  the  door,  defendant  fired  a  pistol  which  he 
carried  in  his  belt,  in  open  view,  the  ball  striking  the  deceased 
in  the  abdomen,  and  shortly  afterwards  the  defendant  fired 
three  other  shots  at  the  deceased,  some  of  which  took  effect, 
causing  his  death.  There  was  evidence  as  to  previous  threats 
made  by  the  deceased  against  defendant,  and  as  to  whether 
or  not  the  former  put  his  hand  on  his  hip  pocket  before  the 
first  shot  was  fired.  The  remaining  facts  are  stated  in  the 
opinion.     Defendant  was  convicted,  and  appealed. 

/.  S.  White^  for  the  plaintiff  in  error. 

W.  B.  Lamar,  for  the  state. 

Raney,  C.  J.  The  defendant  was  convicted  of  murder  in  the 
first  degree,  in  February  last,  in  the  circuit  court  of  Suwannee 
County. 
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1.  The  first  error  assigned  is  the  "  overruling  of  the  defend- 
ant's motion  for  a  continuance,  and  forcing  him  to  trial  while 
his  attorney  was  too  sick  to  properly  conduct  the  defense." 

The  bill  of  exceptions  shows  that  on  the  eighteenth  day  of 
February,  L.  B.  Clifton  was,  on  the  application  of  counsel  on 
both  sides,  sworn  as  stenographer,  and  the  state  attorney  an- 
nounced ready,  and  in  answer  to  a  question  whether  the  de- 
fendant was  ready  to  proceed,  Mr.  Grant,  defendant's  counsel, 
stated  that  he  had  not  yet  been  furnished  with  a  copy  of  the 
indictment,  and  the  names  of  the  special  venire  summoned  in 
the  cause,  and  demanded  that  he  be  now  furnished  with  them. 
The  court  directed  the  clerk  to  furnish  them,  and  suspended 
further  proceedings  in  the  case  until  it  was  done,  giving  an 
hour's  time.  At  the  expiration  of  the  hour,  when  this  had 
been  done,  Mr.  Grant,  being  asked  if  he  was  now  ready  to  pro- 
ceed, made  a  motion  for  a  continuance,  stating,  in  his  place  at 
the  bar,  that  he  was  sick  and  unable  to  conduct  the  case,  and 
that  he  was  sole  counsel  in  the  cause.  To  this  motion  the 
court  responded,  stating,  in  substance,  that  on  the  tenth  day 
of  the  month  the  case  was  sounded  and  set  for  the  eigh- 
teenth day,  and  under  that  agreement  the  state's  witnesses 
were  discharged  till  the  18th;  and  that  on  the  17th,  at  noon, 
during  a  trial  of  a  murder  case  in  which  Mr.  Grant  was  counsel 
for  the  defendant  therein,  the  court  was  moved  for  a  special 
venire  to  try  the  present  cause,  the  defendant  being  in  court; 
that  no  objection  was  then  made  to  going  into  the  case,  nor 
any  intimation  given  of  any  physical  inability  upon  the  part 
of  counsel;  that  the  court,  on  the  17th,  after  conferring  with 
the  sheriff  and  clerk,  and  asking  the  opinion  of  Mr.  Grant- 
which  he  declined  to  give,  ordered  a  special  venire  of  fifty  tales, 
men.  The  court  further  observed  that  146  names  had  been 
drawn  from  the  box  prior  to  this  order,  which,  with  these  50, 
would  leave  only  96  to  serve  during  the  next  "year";  that  he 
thought  it  was  the  duty  of  the  counsel,  "  on  yesterday,  when 
this  question  was  brought  up,  and  the  court  distinctly  stated 
that  he  would  not  summon  the  special  venire  if  the  case  was 
not  ready  for  trial.  No  objection  was  made  on  the  ground  of 
physical  disability,  and  the  order  was  made,  and  has  been  ex- 
ecuted by  summoning  the  talesmen  who  are  now  present  in 
court.  If  Mr.  Grant  has  since  been  taken  sick,  so  as  to  render 
it  unsafe  for  him  to  represent  his  client,  that  fact  would  appeal 
to  the  court  and  to  the  state  attorney,  but  there  is  no  evidence 
here,  nor  certificate  of  any  physician,  nor  does  Mr.  Grant  make 
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an  affidavit  himself."  The  court  further  stated  that  he  would 
give  counsel  an  opportunity  to  present  a  certificate,  and  would 
also  order  a  personal  examination  of  counsel,  and  notified  both 
client  and  counsel  that  if  the  latter  was  physically  unable  to 
conduct  the  case,  that  the  former  must  obtain  additional  coun. 
sel,  and  then  gave  counsel  until  "two  o'clock"  to  amend  his 
motion  as  he  might  deem  proper,  and  appointed  Drs.  Carroll 
and  Overstreet  to  make  a  personal  examination  and  report  to 
the  court,  and  notified  the  prisoner  that  he  must  secure  addi- 
tional counsel  if  the  report  showed  his  counsel's  "  inability." 
To  this  ruling  counsel  excepted.  Mr.  Grant,  after  a  recess, 
presented  his  affidavit  and  asked  that  it  be  filed.  This  affi- 
davit is  to  the  effect  that  he  was  "the  only  counsel  in  the 
case,"  and  that  he  "  is  physically  unable,  on  the  trial  of  said 
cause,  to  properly  represent  the  said  I.  T.  Garner  as  his  coun- 
sel." A  report  signed  by  Drs.  Airth  and  Carroll  was  also 
filed,  which  is  as  follows:  "We  hereby  certify  that  we  have 
carefully  examined  D.  F.  Grant  with  reference  to  his  physical 
condition  and  general  health,  and  we  find  him  convalescing 
from  an  attack  of  the  grippe.  Mr.  Grant  is  not  in  a  prime 
condition  of  health,  although  not,  in  our  opinion,  entirely  in- 
capacitated," etc.  The  court  then  observed  that  it  was  advised 
and  knew  that  on  yesterday  Mr.  Grant  made  an  able  defense 
in  a  capital  felony  case;  that  he  came  into  court  this  morning 
and  entered  into  the  defense  of  a  client  charged  with  a  felony 
with  his  usual  skill,  and  that  after  the  special  talesmen  were 
in  court  and  this  case  sounded  for  trial,  and  after  being  pres- 
ent last  week  and  this  week  in  court,  he  then,  at  the  last  mo- 
ment, this  morning,  asked  for  copies  of  the  indictment  and 
venirey  thus  delaying  the  court  for  an  hour,  and  he  also  con- 
sented with  the  state  attorney  to  employ  a  stenographer  to 
take  the  testimony,  who  was  sworn  in  in  his  presence  before 
the  motion  for  a  continuance  was  made;  also,  that  it  had 
"come  to  the  knowledge  of  the  court  that  Major  Gallaher  has 
been  employed  to  assist  in  the  defense."  The  court  then  de- 
nied the  motion,  stating  that  upon  the  completion  of  the  jury 
the  case  would  be  adjourned  until  to-morrow,  so  as  to  give  Mr. 
Gallaher  an  opportunity  of  conferring  with  his  witnesses  and 
other  counsel.  To  this  ruling  counsel  for  defendant  excepted, 
and  Mr.  Grant  then  offered  a  certificate  of  a  doctor  in  reference 
to  the  sickness  of  a  witness  for  defendant,  announcing  that  his 
purpose  was  to  learn  if  the  certificate  was  sufficient  to  excuse 
the  witness  from  coming,  the  court  answering  that  it  was  not> 


238  Garner  v.  State.  [Florida, 

and  that  if  the  oouniel  wished  an  attachment,  to  which  coun- 
sel replied  that  he  would  telegraph  for  him,  and  thought  he 
would  come. 

The  failure  to  assign  this  ruling  as  a  ground  in  the  motion 
for  a  new  trial  was  not  a  waiver  or  abandonment  of  it:  Dv, 
Puis  V.  Thompson,  16  Fla.  69;  Parriah  v.  Pensacola  etc.  R.  R. 
Co.,  28  Fla.  251.  A  question  of  this  kind  rests  in  the  sound 
discretion  of  the  trial  court,  yet  an  appellate  court  would  not 
hesitate  to  interfere,  where  it  was  shown  that  such  discretion 
had  been  exercised  to  the  injustice  of  the  prisoner,  or  been 
abused:  Newberry  y.  State,  26  Fla.  334.  It  is  apparent  that 
the  judge  did  not  participate  in  counsel's  distrust  of  his  physi- 
cal ability  to  properly  represent  his  client,  and  it  is  evident 
that  he  did  not  think  there  had  been  any  such  change  in  his 
physical  condition  since  the  order  of  the  17th  of  February  for 
the  special  venire  as  impaired  the  professional  qualifications 
he  had  exhibited  throughout  the  week  preceding  and  up  to 
the  motion  for  a  continuance.  Such  a  change,  it  is  true, 
might  have  taken  place  since  such  order,  and  even  just  before 
the  entry  of  the  motion,  and  the  circumstances  of  a  case  might 
be  such  that  it  would  be  a  great  wrong,  in  fact  a  patent  denial 
of  justice,  to  a  client  to  force  him  to  employ  new  counsel  un- 
acquainted with  the  facts  and  uninformed  by  due  study  of  the 
proper  defense  to  be  made,  and  to  an  immediate  trial,  or  to 
one  even  during  the  term.  Under  such  circumstances,  of 
course,  the  question  of  the  issue  and  service  of  the  special 
venire,  the  presence  of  the  talesmen,  the  number  of  names  in 
the  jury-box,  and  everything  incidental  to  such  questions 
would  be  entirely  subordinate  to  the  rights  of  the  accused, 
whose  justice  and  fair  trial,  and  not  the  convenience  or  gain 
of  his  counsel,  are  the  objects  to  be  secured  or  kept  from  harm. 
But  here  no  such  change  in  condition  is  exhibited,  nor  does 
the  showing  made  present  any  other  facts  which  authorize  our 
interference.  Mr.  Grant's  afl&davit  is  merely  a  general  state- 
ment of  his  physical  condition,  and  though  made  after  the 
court's  suggestion  as  to  the  possibility  of  any  such  change 
subsequent  to  the  issue  of  the  venire,  he  does  not  mention 
anything  on  this  point,  nor  does  he  state  any  substantive  fact 
upon  which  the  judgment  of  an  appellate  court  could  act  in 
forming  a  conclusion  as  to  a  person's  physical  condition;  and 
besides  this,  the  report  of  the  physicians,  whatever  weight 
should  be  attached  to  it  as  evidence,  is  so  indefinite  as  to 
leave  us  uninformed  as  to  his  exact  status  between  the  ex* 
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tremes  of  "prime  condition"  and  of  being  "entirely  incapaci- 
tated." Considering  these  features  of  the  application,  and 
what  Mr.  Grant  had  been  able  to  do  prior  to  the  motion,  and 
that,  as  the  bill  of  exceptions  show,  he  continued  in  the  de- 
fense of  the  cause,  examining  and  cross-examining  all  the 
witnesses,  with  one  or  two  exceptions,  and  that  no  attempt  is 
made  to  designate  any  particular  wherein  the  defendant  has 
Buffered,  and  that  no  such  claim  was  made  on  the  motion  for 
a  new  trial,  we  are  forced  to  conclude  that  no  injustice  was 
done  the  prisoner  or  his  counsel,  nor  any  judicial  discretion 
violated,  in  overruling  the  motion  for  a  continuance. 

2.  The  second,  third,  and  fifth  assignments  of  error  involve 
questions  as  to  the  admissibility  of  evidence  of  threats  by  the 
deceased  against  the  defendant,  and  of  the  violent  and  dan. 
gerous  character  of  the  deceased. 

Threats  are  admissible  when  they  are  part  of  the  res  gestss, 
or  when  there  is  doubt  as  to  who  began  the  fatal  difficulty^ 
and  it  is  not  material,  in  either  of  these  cases,  that  they  should 
have  been  previously  conveyed  to  the  defendant:  Bond  v.  States 
21  Fla.  738,  751,  752,  and  authorities  cited;  Myers  v.  State,  62 
Ala.  599.  Except  in  the  above  instances,  threats  previously 
made  by  the  deceased,  whether  communicated  to  the  defend- 
ant or  not,  are  not  admissible,  unless  there  is  testimony  which 
at  least  tends  to  show  that  the  deceased,  at  the  time  of  the 
killing,  had  in  fact  or  apparently  sought  a  conflict  with  the 
accused,  or  was  actually  or  apparently  making  some  demon- 
stration or  overt  act  of  attack  towards  the  accomplishment 
or  consummation  of  such  threats.  There  must  be,  at  least  ap- 
parently, such  a  demonstration  of  an  immediate  intention  to 
execute  the  threats  as  will  naturally  induce  a  reasonable  be- 
lief that  the  party  threatened  will  lose  his  life  or  suffer  serious 
bodily  harm  if  he  does  not  immediately  take  the  life  of  his 
adversary.  It  must  be  such  an  act  as  is  reasonably  calculated 
to  induce  the  belief  that  the  execution  of  the  threatened  attack 
has  been  actually  commenced:  Bond  y.  State,  21  Fla.  738,  761| 
752;  Myers  v.  State,  62  Ala.  599;  Smith  v.  State,  25  Fla.  517; 
Evans  V.  State,  44  Miss.  762;  Payne  v.  State,  60  Ala.  80;  Camp- 
hell  V.  People,  16  111.  17;  61  Am.  Dec.  49;  Irwin  v.  State,  43 
Tex.  236;  Pritchetty.  Stale,  22  A\a.S9;  58  Am.  Deo.  250;  Po7id 
V.  People,  8  Mich.  150.  The  circumstances  of  the  killing  must 
be  such  as  tend  to  raise  or  support  a  case  of  self-defense. 
There  must  be,  at  least  apparently,  a  hostile  demonstration  or 
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overt  act  of  attack  tending  to  show  that  the  accused  was  in 
such  imminent  danger. 

The  question  of  the  admissibility  of  threats  is  one  for  the 
court's  decision.  If  there  is  the  slightest  evidence  tending  to 
prove  a  hostile  demonstration  which  may  be  reasonably  re- 
garded as  placing  the  accused  apparently  in  imminent  danger 
of  losing  his  life  or  sustaining  great  bodily  harm,  the  threats 
should  not  be  excluded:  Roberts  v.  State,  68  Ala.  156;  Dupree 
T.  State,  33  Ala.  380;  73  Am.  Dec.  422;  Horbach  v.  State,  43 
Tex.  242;  Holly  v.  State,  55  Miss.  424;  Spivey  v.  State,  58  Miss. 
858;  Russell  v.  State,  11  Tex.  App.  288.  They  are  admissible 
because  they  serve  to  explain  the  demonstration  or  overt  acts 
which  is  the  predicate  for  their  introduction,  and  to  show  the 
reasonableness  of  the  accused  in  believing  himself  in  that  dan- 
ger which  justifies  the  taking  of  human  life.  It  is,  however, 
not  to  be  forgotten  that  the  weight  of  such  threats,  considered 
in  connection  with  the  alleged  overt  act,  is,  as  is  the  credibility 
of  the  witnesses  testifying  to  either  such  act  or  threats,  a  ques- 
tion for  the  jury:  Myers  v.  State,  62  Ala.  599;  Pridgen'v.State^ 
31  Tex.  420;  People  v.  Ractor,  19  Wend.  589;  Howell  v.  State, 
5  Ga.  54.  The  admission  by  the  court  of  either  the  one  or  the 
other  implies  nothing  as  to  its  truthfulness  or  weight.  The 
court  discharges  its  delicate  functions  in  admitting  or  exclud- 
ing the  threats;  and  it  should  admit  them  even  where  its  mind 
is  in  a  state  of  doubt  whether  or  not  the  alleged  demonstration, 
considered  in  connection  with  such  threats,  would  be  sufficient 
to  cause  a  man  of  ordinary  prudence  to  reasonably  believe 
himself  to  be  in  danger  of  his  life  or  great  bodily  harm,  for  al- 
Buch  doubts  are  to  be  solved  in  favor  of  the  accused:  Holly  v. 
State,  55  Miss.  424;  and  will  not  exclude  them  except  where 
there  is  no  proof  of  any  act  tending  to  cause  such  a  person  to 
reasonably  entertain  such  a  fear:  Bond  v.  State,  21  Fla.  738, 
751,  752;  Smith  v.  State,  25  Fla.  517;  Holly  v.  State,  55  Miss. 
424;  Payne  v.  State,  60  Ala.  80;  Binfield  v.  State,  15  Neb.  484; 
but  when  the  court  does  admit  them,  it  is  for  the  jury  to  say, 
after  considering  all  the  testimony,  whether  or  not  they  be- 
lieve the  accused  had  even  apparently  reasonable  grounds  for 
believing  that  he  was  in  imminent  danger  of  life  or  great  bodily 
harm,  and  the  court  is  not  responsible  for  the  manner  in  which 
juries  discharge  this  function. 

Evidence  of  the  violent  and  dangerous  character  of  the  de- 
ceased is  admissible  to  show,  or  as  tending  to  show,  that  a 
defendant  has  acted  in  self-defense;  or  in  other  words,  under 
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such  circumstances  as  would  have  naturally  caused  a  man  of 
ordinary  reason  to  believe  that  he  was,  at  the  time  of  the  kill- 
ing, in  imminent  danger  of  losing  his  life  or  suffering  great 
bodily  harm  at  the  hands  of  the  deceased;  but  it  is  riot  admis- 
sible for  this  purpose  except  where  it  explains  or  will  give 
meaning,  significance,  or  point  to  the  conduct  of  the  deceased 
at  the  time  of  the  killing,  or  will  tend  to  do  so;  and  such  con- 
duct of  the  deceased  at  the  time  of  the  killing,  which  it  is 
proposed  thus  to  explain,  must  be  shown  before  the  auxiliary 
evidence  of  such  character  can  be  introduced:  Horhach  v.  State, 
43  Tex.  242;  Hudson  v.  State,  6  Tex.  App.  573;  32  Am.  Rep. 
593;  Franklin  v.  State,  29  Ala.  14;  Eiland  v.  State,  52  Ala. 
322;  Roberts  v.  State,  68  Ala.  156.  There  must  be,  upon  the 
part  of  the  deceased,  some  demonstration  which,  though  con- 
sidered independent  of  the  dangerous  character  of  the  deceased 
it  would  be  regarded  as  innocent  or  harmless,  when  received 
and  considered  in  connection  with  or  illustrated  by  such  char- 
acter, may  arouse  a  reasonable  belief  of  imminent  peril  of  the 
kind  indicated  above:  Hudson  v.  State,  6  Tex.  App.  573;  32 
Am.  Rep.  593;  Spivey  v.  State,  58  Miss.  858;  State  v.  Robert- 
$on,  30  La.  Ann.  340;  Pritchett  v.  State,  22  Ala.  39;  58  Am. 
Dec.  250.  Where  there  is  no  evidence  tending  to  show  that 
the  killing  was  in  self-defense,  or  any  conduct  upon  the  part 
of  the  deceased  from  which,  even  assuming  that  he  is  a  violent 
and  dangerous  man,  any  inference  can  reasonably  be  drawn 
that  he  intended  the  immediate  perpetration  of  an  act  immi- 
nently dangerous  to  the  life  of  the  accused  or  of  serious  bodily 
harm  to  him,  the  testimony  is  inadmissible.  In  such  cases 
there  is  no  conduct  to  be  illustrated  or  explained  by  the  char- 
acter under  discussion:  Bond  v.  State,  21  Fla.  738,  751,  752; 
Irwin  V.  State,  43  Tex.  236;  Hudson  v.  State,  6  Tex.  App.  573; 
(32  Am.  Rep.  593;  Bowles  v.  State,  58  Ala.  335;  Eiland  v.  State, 
52  Ala.  322;  Franklin  v.  State,  29  Ala.  14;  Pritchett  v.  State, 
22  Ala.  39;  58  Am.  Dec.  250;  People  v.  Edwards,  41  Cal.  641; 
State  V.  Hicks,  27  Mo.  589;  People  v.  Oarbutt,  17  Mich.  9;  97 
Am.  Dec.  162.  The  admissibility  of  the  evidence  is  not  con- 
fined to  cases  in  which  there  is  doubt  of  the  guilt  of  the  accused, 
or  of  the  degree  of  the  homicide,  or  that  the  killing  was  in 
self-defense:  Eiland  v.  State,  52  Ala.  322;  Franklin  v.  State,  29 
Ala.  14;  Horhach  v.  State,  43  Tex.  242.  If  there  is  at  the  kill- 
ing any  demonstration  upon  the  part  of  the  deceased  which 
his  dangerous  character  would  reasonably  and  naturally  aid, 
explain,  or  give  point  or  significance  to  as  tending  to  make 
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out  a  case  of  self-defense  upon  the  part  of  the  accused,  evidence 
of  such  character  should  be  admitted.  The  philosophy  of  the 
introduction  of  this  kind  of  evidence  is  founded  in  human  na- 
ture. Though  in  the  eyes  of  the  law  it  is  no  less  a  crime  to 
kill  a  brutal,  dangerous,  or  otherwise  bad  man  without  appar- 
ent cause  for  reasonable  belief  upon  the  part  of  the  slayer  of  im- 
minent danger  to  his  life  or  of  serious  bodily  harm,  creating  an 
immediate  necessity  for  the  killing,  yet  the  same  menacing 
demonstration  which,  made  by  a  man  of  peaceable  and  law-abid- 
ing character,  would  suggest  no  sense  of  danger,  would,  when 
made  by  one  of  a  violent  and  dangerous  nature,  reasonably  and 
naturally  arouse  genuine  feelings  of  imminent  danger  to  life  or 
of  great  bodily  harm.  Men  who  are  assailed  act,  in  defending 
themselves, with  promptness  and  force  in  proportion  to  the  violent 
and  dangerous  character  of  the  assailant.  The  law,  in  decid- 
ing whether  or  not  a  person  has,  in  slaying  another,  acted  under 
a  reasonable  belief  that  he  was  in  imminent  danger  of  life  or 
great  bodily  harm,  considers  all  the  circumstances,  and  among 
others  the  dangerous  character  of  the  deceased,  when  it  is,  by 
the  circumstances  of  the  killing,  rendered  admissible  in  evi- 
dence, or  becomes  a  part  of  the  res  gestae,  as  it  is  and  does 
where  it  illustrates  the  conduct  of  the  deceased.  The  accused 
is  entitled  to  have  the  jury  see  all  the  circumstances  as  they 
existed,  and  to  judge  him  accordingly.  This  they  could  not 
do  if  in  such  cases  the  dangerous  character  of  the  deceased 
was  kept  from  them:  Horhach  v.  Slale,  43  Tex.  242;  State  v. 
Bryant,  55  Mo.  75,  78,  79;  State  v.  Keene,  50  Mo.  357;  State 
v.  Hicks,  27  Mo.  588;  Hurd  v.  People,  25  Mich.  405;  Monroe  v. 
State,  5  Ga.  85,  137;  Pritchett  v.  State,  22  Ala.  39;  58  Am. 
Dec.  250.  What  has  been  said  above  as  to  the  respective 
functions  of  the  court  and  jury  is  applicable  also  in  this  con- 
nection. 

Proof  of  the  character  in  question  is  to  be  made  by  evidence 
of  the  deceased's  general  reputation  in  the  community  for  such 
character,  and  not  by  evidence  of  specific  acts  or  general  bad 
conduct:  Wharton's  Grim.  Ev.,  sees.  57,  58;  Wesley  ▼.  State,  37 
Miss.  327;  75  Am.  Dec.  62;  Keener  v.  State,  18  Ga.  194;  63 
Am.  Dec.  269;  Dupree  v.  State,  33  Ala.  380;  73  Am.  Dec.  422. 

An  application  of  these  principles  to  the  facts  of  the  case  is 
necessary.  D.  F.  Grant,  a  witness  for  the  accused,  was  asked 
whether  he  knew  of  Lasley's  making  any  threats  in  reference 
to  taking  defendant's  life  within  a  few  days  prior  to  the  killing, 
and  if  these  threats  were  communicated  to  defendant.     The 
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state  objected,  and  the  court  sustained  it,  on  the  ground  tliat 
there  had  been  no  overt  act  proved  which  would  cause  the  de- 
fendant, as  a  reasonable  man,  to  believe  his  life  in  danger,  and 
stating  "  that  the  only  remark  that  would  indicate  that  there 
was  any  trouble  was  when  the  deceased,  on  Garner's  coming 
into  the  store  with  a  pistol  in  his  waist-band,  said  to  him: 
"Pete,  that  is  the  way  to  carry  them,  —  not  concealed."  No 
exception  was  taken  to  this  ruling.  Counsel  for  the  prisoner 
then  announced  that  he  proposed  to  ask  the  witness:  "  Did 
you  see  Mr.  Lasley  engaged  in  loading  that  gun — a  Winchester 
rifle  —  in  his  office?  and  if  so,  what  did  he  say  he  was  loading 
the  gun  for,  and  what  he  intended  to  do  with  it  after  he  had 
loaded  it?"  In  reply  to  a  question  by  the  court,  counsel 
stated  that  this  question  was  propounded  for  the  purpose  of 
proving  threats,  and  thereupon  the  court  sustained  the  objec- 
tion of  the  state  to  the  question,  and  the  defendant  excepted  to 
the  ruling.  The  prisoner  also  offered  to  prove,  by  one  Lassiter, 
that  Lasley  said  that  Garner  had  thrown  a  beer-bottle  through 
the  window  of  his  office,  and  that  if  the  damned  town  council 
did  not  arrest  and  fine  him,  he  (Lasley)  would  wait  till  twelve 
o'clock,  and  then  kill  him  himself,  and  that  this  conversation 
occurred  some  four  or  five  days  before  the  killing;  and  by  one 
Thurman,  that  Lasley  was  a  man  of  very  violent  character, 
and  that  he  had  previously  killed  two  men;  and  by  D.  F. 
Grant,  that  four  or  five  days  before  the  killing,  he  (Grant) 
entered  the  office  of  Lasley,  and  found  him  engaged  in  loading 
a  repeating  rifle,  and  that  Lasley  said  to  Grant:  "  See  what 
they  have  done  [pointing  to  a  hole  in  the  window  pane],  and 
I  am  fixing  for  them,  and  am  to  get  them,"  and  that  Grant, 
becoming  apprised  that  Garner  had  thrown  a  beer-bottle 
through  the  window,  told  him  that  he  had  better  arrange  the 
matter  with  Lasley,  or  keep  on  his  guard.  The  state  objected 
to  these  several  matters,  and  the  objection  was  sustained,  and 
the  ruling  excepted  to. 

There  were  subsequent  renewals  of  these  offers  of  testimony, 
and  exceptions  to  the  court's  rulings  refusing  to  admit  the  evi- 
dence. 

In  view  of  the  testimony  of  Winburn  as  to  the  position  of 
Lasley  at  the  time  the  first  shot  was  fired,  which  was,  that  he 
had  his  left  hand  on  Garner,  and  it  seemed,  to  the  best  he 
could  tell,  his  right  hand  behind  him  as  if  putting  it  in  his 
hip  pocket,  we  think  the  circuit  judge  erred  in  refusing  to 
admit  the  testimony  of  the  deceased's  threats,  and  of  his  repu- 
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tation  as  a  man  of  violent  and  dangerous  character.  It  is  true 
there  is  a  positive  conflict  between  Winburn  and  the  state's 
witnesses  as  to  whether  the  pistol  was  fired  at  all  in  the  house. 
The  latter  state,  in  eflect,  that  the  accused  was  outside  when 
he  fired  the  first  and  subsequent  shots,  but  Winburn  says  that 
two  shots  were  fired  inside,  and  in  this  statement  he  is  sus- 
tained by  Lassiter;  but  neither  we  nor  the  circuit  judge  have, 
in  so  far  as  the  admissibility  of  testimony  as  to  threats  and 
character  is  concerned,  anything  whatever  to  do  with  the 
question  of  the  credibility  or  weight,  or  relative  credibility 
or  weight,  of  the  testimony  of  these  witnesses.  Winburn's 
testimony  is  to  be  dealt  with,  in  this  connection  of  the  ad- 
missibility of  evidence  as  to  threats  and  character,  upon  the 
assumption  that  the  jury  may  believe  it;  and  viewed  in  this 
aspect,  it  cannot  be  said  that  there  was  not  any  or  the  slightest 
testimony  tending  to  show  that  the  accused  had  reasonable 
cause  to  believe  himself  in  the  danger  specified  above  as  being 
necessary  to  its  admissibility;  or  in  other  words,  that  there  was 
no  testimony  of  any  act  or  conduct  upon  the  part  of  deceased 
which  previous  threats  would  explain  or  show  the  quo  animo 
of,  or  -a  violent  and  dangerous  character  would  illustrate  or 
give  significance  to:  Fitzhugh  v.  State,  13  Lea,  258.  The  mis- 
take which,  to  our  minds,  the  circuit  judge  has  fallen  into  is 
in  not  distinguishing  betw^een  the  admissibility  and  weight  of 
evidence.  Whether  or  not,  considering  the  conduct  or  act  of 
the  deceased  testified  to  by  Winburn  in  connection  with  any 
evidence  of  threats  or  of  violent  and  dangerous  character,  or 
both,  that  may  be  testified  to,  there  was,  in  view  of  the  whole 
testimony  or  all  the  circumstances  of  the  killing,  reasonable 
ground,  either  really  or  apparently,  for  the  accused  to  believe 
that  he  was  in  imminent  danger  of  losing  his  life  or  receiving 
great  bodily  harm  at  the  hands  of  the  deceased  unless  he  then 
and  there  took  his  life,  is  a  question  for  the  minds  and  con- 
sciences of  the  jury  in  judging  between  the  prisoner  and  the 
state:  Wood  v.  State,  92  Ind.  269,  274,  275.  The  admission  of 
the  evidence  that  may  tend  to  prove  a  conclusion  is  never  an 
intimation  that  such  conclusion  has  been  or  will  be  proved. 
Our  system  of  jurisprudence  denounces  any  such  intimation 
by  the  court,  and  of  course  ignores  any  unjustifiable  inference 
by  the  jury  of  such  intimation  upon  the  part  of  the  court  in 
admitting  evidence.  After  carefully  considering  the  entire 
evidence  as  to  the  circumstances  of  the  killing,  —  the  substance 
of  which  is  given  in  the  statement  of  the  case,  —  we  find 
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nothing  in  it  justifying  a  different  conclusion  as  to  the  admis- 
sibility of  evidence  of  threats  by  the  deceased,  and  of  his 
reputation  as  a  person  of  violent  and  dangerous  character. 

Evidence  that  the  deceased  had  previousfy  killed  two  men, 
or  any  one,  or  any  evidence  of  specific  acts  or  general  bad  con- 
duct, is,  upon  principles  announced  above,  inadmissible:  Fitz- 
hugh  V.  State,  13  Lea,  258.  i 

3.  It  appears  from  the  record  that  the  state  requested  that 
the  testimony  of  Winburn  taken  before  the  coroner  should  bo 
turned  over  to  the  stenographer,  to  be  attached  to  the  record., 
and  it  was  ordered  accordingly.  After  it  had  been  turned 
over  to  the  stenographer,  the  defendant  objected,  on  the  ground 
that  the  proof  showed  that  it  was  not  the  work  of  a  judicial 
oflBcer,  but  by  a  mere  outsider.  The  ruling  on  this  objection 
and  the  exception  thereto,  as  shown  by  the  bill  of  exceptions, 
are  as  follows:  "  On  the  cross-examination  of  the  witness  Win- 
burn  on  yesterday,  he  was  asked  by  the  state  attorney  if  he 
had  been  a  witness  at  the  coroner's  inquest,  and  asked  some 
questions  showing  a  discrepancy  between  his  testimony  there 
and  here.  Counsel  for  defendant  then  objected  to  that  manner 
of  interrogating  the  witness,  and  claimed  that  all  of  his  evi- 
dence as  given  before  the  coroner  should  be  read  over  to  him 
before  he  should  be  crossed  upon  it.  The  court  ruled  that 
that  was  proper,  and  the  testimony  was  so  read  to  him.  The 
court  now  rules  that  for  the  purpose  of  identification  of  that 
paper  in  connection  with  the  cross-examination,  that  it  may 
be  filed  with  the  stenographer.  To  which  ruling  of  the  court, 
defendant,  by  his  counsel,  excepts." 

It  also  appears,  that  immediately  after  this  ruling  the  coun- 
sel for  the  prisoner  proposed  that  he  should  be  allowed  (inas- 
much as  the  state's  witness  Spence  had  stated,  in  his  evidence, 
that  two  or  three  days  before  the  killing,  the  defendant  had 
said  in  his  presence  that  the  deceased  accused  defendant  of 
throwing  a  beer-bottle  through  deceased's  window,  and  that 
he,  defendant,  was  getting  damned  tired  of  it,  and  that  it  had 
to  be  stopped)  to  prove  by  Grant  and  Lassiter  that  the  de- 
ceased, four  or  five  days  before  the  killing,  had  accused  the 
defendant  of  throwing  such  a  bottle  through  the  window  of 
his  office,  and  had  said  that  he  was  loading  his  Winchester 
rifle  to  shoot  the  defendant  with,  and  that  they  informed  the 
defendant  of  such  threat  before  the  killing.  The  state  objected, 
and  the  court  ruled  as  follows:  "The  question  of  the  admissi- 
bility of  evidence  of  threats  is  the  question  before  the  court; 
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as  to  whether  threats  ought  to  be  admitted, — threats  of  the  de- 
ceased towards  the  accused.  Now,  it  is  insisted  that  inasmuch 
as  the  state  has  proven  expressions  of  bad  blood  on  the  part  of 
the  defendant,  growing  out  of  an  alleged  accusation,  that  there- 
fore defendant  should  be  allowed  to  prove  that  it  was  true 
that  such  an  accusation  was  made,  and  that  it  was  coupled 
with  threati  of  violence.  The  question  as  to  the  admissibility 
of  threats,  says  our  supreme  court  in  the  very  elaborate  opin- 
ion, does  not  depend  upon  the  right  of  the  accused  to  explain 
why  he  made  threats,  but  it  depends  upon  whether,  at  the  time 
the  homicide  was  committed,  they  were  admissible  to  show 
that  he  had  a  reasonable  apprehension  to  believe  that  he^was 
then  and  there  in  danger;  and  the  supreme  court  has  held  that 
although  he  may  have  had  these  threats  communicated  to 
him,  —  threats  of  great  personal  violence,  even  closer  in  time 
than  you  went,  —  that  unless  there  was  some  overt  act  indica- 
tive of  the  intention  or  design  to  carry  those  threats  into  exe- 
cution, then  those  threats  would  not  be  admitted.  They  say 
that  from  all  the  circumstances,  all  the  surroundings,  that  if 
there  was  not  apparent  real  danger  at  the  time  of  the  homi- 
cide, then  previous  threats  by  the  deceased  cannot  be  admitted. 
Now,  you  take  the  circumstances  of  this  case,  —  I  need  not  re- 
cite them;  I  do  not  desire  to  harrow  the  feelings  of  this  poor 
young  man,  —  but  was  there,  to  a  prudent  and  cautious  man, 
such  apparent  danger  to  him,  coupled  with  these  circumstances 
and  surroundings,  as  would  justify  him  in  slaying  Lasley  as 
was  done,  —  such  apparent  danger  to  his  life  or  person  as 
would  justify  the  killing?"  This  was  followed  by  a  reference 
to  a  ruling  made  by  the  judge  in  a  case  in  Hamilton  County, 
and  the  overruling  of  the  application  for  admission  of  the  evi- 
dence, and  an  exception  to  such  ruling. 

It  is  contended  by  counsel  for  plaintiff  in  error  that  lan- 
guage used  by  the  judge  as  to  questions  showing  a  discrepancy 
between  Winburn's  testimony  before  the  coroner's  jury  and 
that  on  the  trial  was  calculated  to  impress  the  jury  with  the 
idea  that  the  judge  was  intimating  that  Winburn  had  lied  on 
one  of  the  occasions,  or  to  at  least  discredit  him  with  the 
jury,  and  that  the  discrediting  effect  upon  the  minds  of  the 
jury  of  this  language  as  discrediting  Winburn  was  "  cemented  " 
by  the  language  used  in  the  subsequent  proceedings  in  decid- 
ing that  no  overt  act  had  been  proved.  We  are  entirely  sat- 
isfied that  remarks  made  by  a  judge  in  trial  of  a  cause  as  to 
the  credibility  of  a  witness,  or  as  to  the  weight  of  any  evi- 
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dence  relevant  to  the  issue,  however  inadvertently  they  may 
have  been  made,  are  an  improper  assumption  of  or  infringe- 
ment upon  the  province  of  the  jury,  and  when  duly  excepted 
to  are  grounds  for  assigning  error  by  the  party  to  whom  they 
may  seem  prejudicial,  and  of  reversal.  It  is  the  province  of 
the  court  to  pass  upon  the  admissibility  of  evidence,  but  when 
it  is  in,  its  credibility  and  weight  are  questions  for  the  jury. 
The  guaranty  Which  our  statute  gives  against  the  court  throw- 
ing the  weight  of  its  opinion  as  to  any  question  of  fact  when 
charging  a  jury  would  be  of  little  or  no  benefit  to  litigants  if 
judges  were  at  liberty  to  intimate  the  same  opinions  in  mak- 
ing rulings,  or  otherwise,  in  the  progress  of  a  cause.  The 
policy  of  our  jurisprudence  is,  that  the  jury  shall  decide 
all  such  questions  of  themselves,  and  entirely  liberated  from 
the  influence  of  an  intimation  of  the  judge's  impressions: 
Thompson  on  Trials,  sees.  218,  219;  ProfFatt  on  Jury  Trials, 
sees.  322-324;  State  v.  Harkin,  7  Nev.  377;  State  v.  Tickel,  13 
Nev.  502;  McMinn  v.  Whelan,  27  Cal.  300;  Gibson  v.  State,  26 
Fla.  109;  State  v.  Parker,  66  N.  C.  624;  Commonwealth  v. 
Foran,  110  Mass.  179;  Fov>8t  v.  Yielding,  28  Ala.  658;  Siins 
V.  State,  43  Ala.  33;  Williams  v.  State,  47  Ala.  659;  Walker  v. 
State,  37  Tex.  366;  State  v.  Baker,  8  Md.  44. 

We  do  not  think  the  remark  of  the  judge  as  to  the  question 
propounded  to  Winburn  can  fairly  be  regarded  as  one  con- 
cerning his  credibility  or  the  weight  of  any  evidence;  it  is,  we 
think,  only  a  statement  of  the  purpose  of  the  questions  pro- 
pounded by  the  state  attorney,  and  being  such,  it  was  not  ob- 
jectionable. 

Our  views  as  to  what  was  said  by  the  judge  as  to  there  being 
no  evidence  of  an  overt  act  have  been  foreshadowed  by  our 
conclusions,  already  announced,  as  to  the  admissibility  of  evi- 
dence as  to  threats  antl  character.  Had  there  been  no  evi- 
dence whatever  tending  to  prove  an  overt  act,  no  harm  could 
have  resulted  from  his  observations:  Metzger  v.  State,  18  Fla. 
481.  But  tiiere  was  such  evidence,  and  where  there  is  evi- 
dence tending  to  support  an  issue,  it  must  be  left  to  the  jury: 
State  V.  Allen,  3  Jones,  257;  Williams  v.  State,  47  Ala.  659; 
Walker  v.  State,  37  Tex.  366. 

Whether  or  not  an  exception  simply  to  the  "ruling"  or  "de- 
cision" of  a  judge  is  sufficient  to  support  objections  to  lan- 
guage or  observations  having  a  tendency  to  influence  the  jury 
in  the  manner  indicated  above,  we  do  not  now  decide,  it  being 
unnecessary,  as  the  case  has  to  go  back  for  a  new  trial  on  other 
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points.  It  is  certainly  better,  and  is  due  the  court,  and  may 
be  indispensable,  that  the  specific  objection  of  the  tendency  to 
iuch  influence  should  be  made. 

4.  It  is  also  assigned  as  error  that  the  jury  was  not  sworn 
in  accordance  with  the  requirement  of  the  statute.  The  rec- 
ord, as  shown  by  the  transcript  before  us,  after  stating  that 
the  prisoner  was  arraigned  and  pleaded  not  guilty,  states: 
"  Whereupon  came  the  following  jurors  [naming  them],  who 
were  duly  selected,  chosen,  impaneled,  and  sworn  to  try  the 
issues  joined."  The  statute  (McClellan's  Digest,  sec.  12,  p. 
447)  provides  that  in  capital  cases  the  following  oath  shall  be 
administered:  "You  shall  well  and  truly  try,  and  true  deliv- 
erance make  between  the  state  of  Florida  and  the  prisoner  at 
the  bar,  whom  you  shall  have  in  charge.  So  help  you  God." 
The  oath  prescribed  by  the  same  section  for  cases  not  capital 
is:  "You  shall  well  and  truly  try  the  issue  between  the  state 
and  prisoner  at  the  bar  according  to  the  evidence.  So  help 
you  God." 

No  objection  was  taken  to  the  oath  at  the  time  of  its  admin- 
istration, nor,  we  may  remark,  at  any  time,  in  the  lower  court. 
The  rule  in  civil  cases  is,  that  the  objection  should  be  made 
at  the  time  the  oath  is  administered,  and  cannot  be  made  pri- 
marily in  the  appellate  court:  Seymour  v.  Purnell^  23  Fla.  232; 
Jacksonville  etc.  Ky  Co.  v.  Neff,  28  Fla.  873.  If  the  record  in 
a  criminal  case  purports  to  recite  the  oath  as  it  was  adminis- 
tered, and  the  oath  appears  to  be  substantially  diflFerent  from 
that  prescribed  by  law,  it  seems  that  a  reversal  will  result;  on 
the  other  hand,  if  the  record  does  not  so  purport,  but  merely 
imports  that  the  jurors  were  in  fact  sworn,  without  negativing 
the  presumption  that  they  were  duly  sworn,  the  entry  is  suffi- 
cient, and  in  better  form  than  if  the  prescribed  oath  were  re- 
cited word  for  word:  Thompson  and  Merriam  on  Juries,  sees. 
298,  299,  and  authorities  infra.  The  contention  of  counsel  for 
plaintiff  in  error  is,  that  the  record  in  this  case  does  purport 
to  give  or  recite  the  oath  administered,  and  he  is  not  with- 
out authority  to  sustain  his  position.  Upon  principle,  and 
what  we  deem  the  better  authorities,  our  opinion  is,  that  the 
entry  here  should  not  be  thus  construed.  It  is  not  the  duty 
of  the  clerk  in  writing  up  the  minutes  or  the  record  of  the  pro- 
ceedings of  a  trial  to  incorporate  the  form  of  the  oath  adminis- 
tered to  the  jurors;  no  more  is  necessary,  or  really  proper,  than 
to  make  the  record  show  that  the  jury  were  in  fact  sworn  ac- 
cording to  law:  Mitchell  v.  State,  58  Ala.  417;  Dyson  v.  State, 
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26  Miss.  362;  Thompson  and  Merriam  on  Juriei,  sec.  299.  In 
England,  though  the  form  of  the  oath  in  criminal  cases  was, 
and  is  now,  so  far  as  we  know:  "You  shall  well  and  truly  try, 
and  a  true  deliverance  make  between  our  sovereign  lord  the 
king  [or  lady  the  queen]  and  the  prisoner  at  the  bar,  whom 
you  shall  have  in  charge,  and  a  true  verdict  give  according  to 
the  evidence.  So  help  you  God "  :  1  Bishop's  Crim.  Proc, 
sec.  983;  Patterson  v.  State,  7  Ark.  59;  44  Am.  Dec.  530;  State 
V.  Jones,  5  Ala.  666,  673, — yet,  as  to  the  point  in  question,  the 
form  of  entry  in  even  a  murder  trial  was:  And  the  jurors  of 
the  said  jury,  by  the  said  sheriff  for  this  purpose  impaneled 
and  returned,  to  wit  [naming  them],  being  called,  come,  who, 
being  elected,  tried,  and  sworn  to  speak  the  truth  of  and  con- 
cerning the  prisoner,  upon  their  oath  say  "  :  4  Bla.  Com.,  Ap- 
pendix; State  v.  Pearce,  14  Fla.  153.  It  is  apparent  that  no 
part  of  this  entry  was  intended  as  a  recital  of  the  above  oath, 
but  that  the  Italicized  words  were  meant  only  as  a  form  of 
stating  that  the  jurors  were  duly  sworn.  There  is  no  statute 
or  rule  of  practice  in  our  state  making  any  change  in  the  pur- 
pose of  this  record  entry.  The  record  entry  is  not  intended  to 
show  how  the  jurors  were  sworn,  but  merely  to  show  that  they 
were  actually  sworn,  and  the  presumption  is,  as  it  is  to  all 
similar  proceedings,  that  the  swearing  was  legally  done,  unless 
the  record  shows  the  contrary,  and  overcomes  the  presump- 
tion. If  any  exception  is  taken  at  the  time  to  the  manner  in 
which  the  swearing  is  done,  which  swearing  is  always  done 
orally  in  the  presence  of  the  court,  the  prisoner,  and  the  coun- 
sel of  both  parties,  the  proper  mode  of  preserving  and  mani- 
festing the  form  and  manner  of  doing  it,  and  the  exception 
thereto,  is  a  bill  of  exceptions:  Dyson  v.  State,  26  Miss.  362; 
and  in  the  absence  of  such  a  bill  of  exceptions,  it  will  be  pre- 
sumed, as  in  other  matters  in  pais,  that  there  was  no  error  in 
doing  it,  unless  the  solemn  record  of  the  court  shows  expressly 
that  there  was  error.  Upon  the  same  principle,  the  entry  of  a 
judgment  recites,  inter  alia,  that  the  jury  heard  the  evidence, 
yet  if  it  is  desired  to  preserve  or  show  what  the  evidence  was, 
and  any  ruling  and  exception  as  to  it,  a  bill  of  exceptions  is 
the  only  proper  method  of  doing  it.  The  real  function  of  the 
ordinary  record  is  merely  to  show  that  evidence  was  adduced 
to  the  jury,  as  it  shows  tlmt  the  jurors  were  in  fact  sworn.  It 
being  inconsistent  with  the  duty  of  the  clerk  and  with  the 
functions  of  the  ordinary  record  that  the  terms  of  the  o.itli 
should  appear  on  such  record,  and  consistent  with  both  that 
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such  record  should  merely  show  that  the  jurors  were  in  fact 
Bworn,  the  legal  presumption  must  always  be,  that  no  more 
was  intended  by  the  clerk  in  making  this  record,  and  the  cir- 
cuit judge  in  signing  and  approving  it,  as  he  is  required  to  do 
before  the  adjournment  of  a  term:  McClellan's  Digest,  sec.  6, 
p.  174;  and  this  principle  will  prevail,  unless  there  is  some- 
thing in  the  entry  which  clearly  negatives  it.  Keeping  in 
mind  this  principle,  the  logical  conclusion  to  be  drawn  as  to 
the  entry  in  question  before  us  is,  that  it  does  not  recite,  and 
was  not  intended  to  recite,  either  of  the  oaths  prescribed  by 
the  statute  and  set  out  above,  but  only  purports  to  state,  and 
was  intended  to  state,  that  the  jurors  were  in  fact  duly  sworn 
to  try  the  issue  which  had  been  joined  in  this  case;  or  in 
other  words,  that  the  oath  prescribed  by  the  statute  for  capital 
eases  had  been  administered  to  them  in  this  cause;  or  in  other 
words,  that  the  oath  prescribed  by  the  statute  for  capital  cases 
had  been  administered  to  them  in  this  cause  for  the  trial  of 
the  issue  shown  by  the  record  to  have  been  joined.  No  other 
conclusion  is  consistent  with  the  statement  that  they  were 
"duly  sworn  ....  to  try  the  issue  joined";  and  such  state- 
ment imports,  ex  vi  termini,  that  they  were  sworn  according  to 
the  formula  prescribed  by  law  for  all  similar  cases.  This  con- 
clusion is  fully  sustained  by  the  following  authorities:  State  v- 
Pile,  5  Ala.  72;  Crist  v.  State,  21  Ala.  137;  McGuire  v.  State, 
37  Ala.  161;  McNeil  v.  State,  47  Ala.  499;  Edwards  v.  State, 
49  Ala.  334;  De  Bardelaben  v.  State,  50  Ala.  179;  Moore  v. 
State,  52  Ala.  424;  Blair  v.  State,  52  Ala.  343;  Bash  v.  State, 
52  Ala.  13;  Mitchell  v.  State,  58  Ala.  417;  Dysnii  v.  State,  26 
Miss.  362;  Anderson  v.  State,  34  Ark.  257;  Russell  v.  State^  10 
Tex.  288;  State  v.  Schoenwald,  31  Mo.  147;  State  v.  Ostrander, 
18  Iowa,  435;  Bartlett  v.  State,  28  Ohio  St.  669;  Smithy.  State, 
4  Neb.  277;  Mann  v.  Clifton,  3  Blackf.  304;  Smith  v.  State,  25 
Fla.  517.  There  is  nothing  in  Potsdamer  v.  State,  17  Fla.  895, 
that  precludes  this  view. 

5.  The  court  charged  the  jury  that  "voluntary  intoxica- 
tion or  drunkenness  is  no  excuse  for  crime  committed  under 
its  influence,  nor  is  any  state  of  mind  resulting  from  drunk- 
enness, short  of  actual  insanity  or  loss  of  reason,  any  excuse 
for  a  criminal  act.  If  a  person  is  sober  enough  to  form  the 
intention  to  shoot  another  (and  actually  does  shoot  and  kill 
him  without  justification  or  excuse  therefor),  then  the  law 
presumes  that  such  person  is  sober  enough  to  form  a  premedi- 
tated design  to  kill  the  person  shot,  and  in  such  case  he  is 
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criminally  liable  for  his  acts.  One  who  commits  a  criminal 
act  under  the  influence  of  passion  or  revenge,  which  may 
temporarily  dethrone  his  reason,  cannot  be  shielded  from  the 
consequences  of  his  act  by  showing  that  at  the  time  the  crime 
was  commitlted  he  was  under  the  influence  of  intoxicants  taken 
voluntarily  by  him."  The  defendant  excepted,  in  his  motion 
for  a  new  trial,  to  the  giving  of  the  first  two  sentences  of  tliis 
charge,  but  did  not  except  then,  or  previously,  to  the  third 
sentence.  No  exception  can  be  made  primarily  in  the  appel- 
late court  to  a  portion  of  a  charge.  This  is  the  established 
practice;  still,  as  the  cause  has  to  go  back  for  a  new  trial,  we 
will  consider  the  entire  instruction,  as  set  out  above. 

It  is  true  that  voluntary  intoxication,  as  distinguished  from 
a  state  of  fixed  or  settled  frenzy  or  insanity,  either  permanent 
or,  as  in  case  of  delirium  tremens,  intermittent,  does  not  excuse 
a  homicide  or  any  other  act  which,  but  for  such  intoxication, 
would  be  criminal,  though  the  immediate  effect  of  the  intoxi- 
cation be  to  render  its  subject  unconscious,  for  the  time,  of 
what  he  is  doing,  or  temporarily  insane;  oi*  in  other  words,  it 
does  not  relieve  of  its  criminal  character  an  act  which,  com- 
mitted under  the  same  circumstances,  omitting  the  immediate 
obliviousness  or  insanity  produced  by  such  intoxication,  would 
be  a  crime  in  the  eyes  of  the  law.  This  is  the  general  rule 
applicable  wherever  the  voluntary  doing  of  the  wrongful  act 
itself  constitutes  the  crime,  or  a  particular  or  specific  intent  is 
not  an  essential  or  constituent  element  of  the  offense;  and  in 
all  such  cases,  a  person  who  is,  at  the  time  of  the  commission 
of  the  act,  unconscious  or  insane,  as  the  immediate  conse- 
quence of  voluntary  intoxication,  is  liable  in  the  same  manner 
and  to  the  same  degree  that  he  would  be  if  sober.  Whenever, 
however,  a  specific  or  particular  intent  is  an  essential  or  con- 
stituent element  of  the  offense,  intoxication,  though  voluntary^ 
becomes  a  matter  for  consideration,  or  is  relevant  evidence, 
with  reference  to  the  capacity  or  ability  of  the  accused  to  form 
or  entertain  the  particular  intent,  or  upon  the  question  whether 
the  accused  was  in  such  a  condition  of  mind  to  form  a  premed- 
itated design.  Where  a  party  is  too  drunk  to  entertain  or  be 
capable  of  forming  the  essential  particular  intent,  such  intent 
can,  of  course,  not  exist,  and  no  ofiense  of  which  such  intent  is 
a  necessary  ingredient  be  perpetrated.  "  Drunkenness,"  says 
Mr.  Bishop  (Grim.  Law,  sec.  409),  "does  not  incapacitate  one 
to  commit  either  murder  or  manslaughter  at  the  common  law, 
because,  to  constitute  either,  the  specific  intent  to  take  life  need 
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not  exist,  but,  generally,  malevolence  is  sufficient.  But  where 
murder  is  divided  by  statute  into  two  degrees,  and  to  consti- 
tute it  in  the  first  degree  there  must  be  the  specific  intent  t« 
take  life,  this  specific  intent  does  not  in  fact  exist,  and  the 
murder  is  not  in  this  degree,  where  one,  not  raeTining  to  com- 
mit a  homicide,  becomes  so  drunk  as  to  be  incapable  of  intend- 
ing to  do  it,  and  then,  in  this  condition,  kills  a  man.  In  such 
case  the  court  holds  that  the  ofiense  of  murder  is  only  in  the 
second  degree."  Of  course,  if  one,  "  meaning  to  commit  a 
homicide,"  becomes  intoxicated  voluntarily,  thus  "to  nerve 
himself  up  for  the  occasion,"  as  it  is  often  expressed,  and  as  may 
be  done,  intoxication  will  not  have  any  effact  upon  the  act  and 
intent  thus  carried  out.  Where  a  premeditated  design  to  effect 
the  death  of  the  person  killed,  or  of  some  human  being,  is  es- 
sential to  the  offense  of  murder  in  the  first  degree,  which  it  is 
in  this  state,  drunkenness  or  intoxication,  though  voluntary, 
is  relative  evidence,  to  be  considered  by  the  jury  as  affecting 
the  capacity  of  the  accused,  at  the  time  of  the  killing,  to  form 
a  premeditated  design  to  effect  the  death  of  the  person  killed, 
or  any  human  being.  If  a  jury  find  from  the  evidence  that 
the  defendant  was,  at  the  time  of  the  killing,  so  much  intoxi- 
cated as  to  be  incapable  of  forming  a  premeditated  design,  or 
of  deliberating  sufficiently  to  form  such  a  design,  to  take  the 
life  of  the  deceased,  or  any  human  being  {Sq,vage  v.  State,  18 
Fla.  909),  and  yet  that,  but  for  this  incapacity,  the  defendant 
would  be  guilty  of  murder  in  the  first  degree,  they  cannot  find 
him  guilty  of  murder  in  the  first  degree,  because  such  pre- 
meditation is  essential  to  the  offense  of  murder  in  the  first 
degree,  as  any  other  element  of  it:  1  Bishop's  Crim.  Law,  sees. 
400,  401,  406,  408,  409;  1  Wharton's  Crim.  Law,  48,  55;  Shari- 
nahan  v.  Commonwealth,  8  Bush,  464;  8  Am.  Rep.  465;  Boswell 
V.  Commonwealth,  20  Gratt.  860;  Jones  v.  Commonwealth,  75 
Pa.  St.  403;  Pirtle  v.  State,  9  Humph.  663;  Lancaster  v.  State, 

2  Lea,  575;  Cartwright  v.  State,  8  Lea,  377;  Hopt  v.  People, 
104  U.  S.  631;  State  v.  Donovan,  61  Iowa,  369;  Wood  v.  State, 
34  Ark.  341;  36  Am.  Rep.  13;  State  v.  Bell,  29  Iowa,  316; 
United  States  v.  Roudenhush,  1  Bald.  514;  Scott  v.  State,  12 
Tex.  App.  31;  Roberts  v.  People,  19  Mich.  401;  People  v.  Cumr 
mins,  47  ^lich.  334;  State  v.  Welch,  21  Minn.  22;  Kelly  v.  State, 

3  Smedes  &  M.  518;  Wenz  v.  State,  1  Tex.  App.  36;  Keenan  v. 
Commonwealth,  44  Pa.  St.  55;  84  Am.  Dec.  414;  State  v.  Mc- 
Cants,  1  Speers,  384;  Tidwell  v.  State,  70  Ala.  33;  State  v. 
Johnson,  41  Conn.  585;  Cross  v.  State,  55  Wis.  261.     It  is  not 
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held  that  such  intoxication,  and  immediate  effect  thereof,  will 
render  that  a  sufl&cient  provocation  to  reduce  a  killing  to  man- 
slaughter which  would  not  be  so  in  the  mere  absence  of  Buch 
intoxication  or  effect,  but,  on  the  contrary,  as  between  murder 
in  any  degree  below  the  first  and  manslaughter,  such  intoxi- 
cation plays  no  part,  the  only  purpose  for  which  it  is  admis- 
sible being  to  show  an  absence  of  ths  premeditated  design,  or 
that  the  killing  was  not  murder  in  the  first  degree,  and  the 
consequence  is,  that  the  only  effect  of  proof  of  such  intoxica- 
tion as  to  render  the  accused  incapable  of  such  intent  will  be 
to  reduce  the  killing  to  murder  of  the  second  or  third  degree, 
according  to  the  circumstances. 

We  think  the  first  sentence  of  the  instruction  was  too  broad, 
and  was  calculated  to  mislead.  It  at  least  did  not  submit  to 
the  jury  the  consideration  of  the  effect  of  intoxication  upon 
his  capacity  to  form  the  premeditated  design  to  kill.  As  the 
judge  saw  fit  to  charge  upon  the  question  of  intoxication,  it 
was  material  to  the  accused  that  he  should  have  had  the  bene- 
fit of  this  view,  since  he  was  charged  with  murder  in  the  first 
degree. 

The  second  sentence  is  erroneous,  in  that  it  says  that  the 
law  presumes  that  a  person  who  is  sober  enough  to  form  the 
intention  to  shoot  another,  and  actually  does  kill  him  without 
justification  or  excuse,  is  sober  enough  to  form  a  premeditated 
design  to  kill  the  person  shot,  and  in  such  case  he  is  crimi- 
nally liable  for  his  acts.  It  is  true  that  a  person  who  is  sober 
enough  to  form  the  intention  to  shoot,  and  does  shoot  and  kill 
another  without  excuse  or  justification,  is  criminally  liable, 
according  as  the  law  defines  the  offense  and  fixes  the  liability, 
but  the  shooting  a  person  intentionally  and  killing  him  is  not 
necessarily  the  same  as  doing  so  with  a  premeditated  design 
to  kill  him.  There  may  be  intention  without  its  having  been 
premeditated:  State  v.John8onf41  Conn.  585;  Keenan^.  Com' 
montoealth,  44  Pa.  St.  55;  84  Am.  Dec.  414;  Kelly  v.  State,  3 
Smedes  <fe  M.  518;  Roberta  v.  People,  19  Mich.  401;  and  the 
fact  that  the  evidence  may  satisfy  the  jury  that  a  person  is 
sober  enough  to  form  the  intention  to  shoot  may  not  satisfy 
them  that  he  was  sober  enough  to  form  a  premeditated  design 
to  kill.  They  may  believe  that  the  intoxication  was  such  as 
to  prevent  the  deliberation  necessary  to  form  a  premeditated 
design,  and  yet  not  believe  that  it  was  sufficient  to  prevent  an 
intentional  shooting.  It  is  true  that  the  law  presumes  a  sober 
man  to  intend  what  he  does,  but  the  law  does  not  presume  a. 
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killing  with  a  premeditated  design;  this,  like  every  other  ele- 
ment of  murder  in  the  first  degree,  is  to  be  inferred  by  the 
jury  from  the  facts  prored:   Dukes  v.  State,  14  Fla.  499. 

The  third  sentence,  viewed  in  the  light  of  the  law  given 
above,  is,  in  its  application  to  murder  in  the  first  degree,  erro- 
neous. It  excludes  the  idea  that  by  reason  of  the  overcoming 
influence  of  intoxication,  the  accused  may  be  in  a  condition 
which  renders  him  incapable  of  forming  a  premeditated  design. 
Of  course,  if  passion  and  revenge  have  temporarily  dethroned  a 
man's  reason,  and  in  this  condition  he  has  committed  a  crime, 
then  the  fact  that  he  is  intoxicated  must  necessarily  not  have 
played  any  part  in  the  crime;  for  it  iB  passion  or  revenge,  and 
not  intoxication,  that  have  aflected  his  reason. 

6.  The  defendant  requested  the  judge  to  charge  the  jury:  If 
you  believe  from  the  evidence  that  the  deceased  has  threatened 
to  take  the  life  of  defendant,  and  that  such  threat  had  been 
communicated  to  defendant,  and  that  at  the  time  the  defend- 
ant shot  the  deceased,  the  latter  had  his  left  hand  on  defend- 
ant and  his  right  behind  him,  the  deceased,  then  you  may 
consider  whether  such  facts  would  be  sufficient  to  warrant  the 
defendant  to  apprehend  that  his  life  was  in  danger,  or  that  he 
was  at  the  time  in  danger  of  great  bodily  harm.  The  court 
refused  to  give  the  instruction  as  proposed,  but  added  thereto 
the  following:  You  should  be  satisfied  that  at  the  time  de- 
fendant shot,  the  deceased  had  his  right  hand  -behind  him, 
and  the  defendant  honestly  believed  that  the  deceased  then 
intended  to  use  a  deadly  weapon  on  him,  and  should  consider 
all  the  facts  and  circumstances  proven,  to  ascertain  whether 
there  was  apparent  imminent  danger  of  great  personal  injury 
being  accomplished  by  the  deceased  against  the  defendant, 
and  that  defendant  then  and  there  shot  deceased  under  an 
honest  belief  that  it  was  necessary  to  protect  himself. 

The  charge  requested  was  erroneous.  It  excluded  from  the 
jury  all  the  other  circumstances  of  the  killing  testified  to.  It 
is  objected  that  the  addition  to  the  charge  took  "  from  the  de- 
fendant the  right  to  act  upon  the  appearances  of  bodily  harm 
from  the  deceased,  and  restricted  the  defendant  to  the  fact  of 
his  belief  that  the  deceased  was  in  the  act  of  using,  and  then 
intended  to  use,  a  deadly  weapon  on  him,  for  justification  or 
excuse."  In  view  of  what  follows  in  this  instruction,  after  the 
use  of  the  term  "  deadly  weapon,"  we  are  not  satisfied  that  the 
objection  to  the  charge  is  tenable.  It  seems  to  us  to  present 
-directly  to  the  jury  the  right  of  the  prisoner  to  act  on  appear- 
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ances  of  great  bodily  harm,  which  had  also  been  referred  to  in 
the  general  charge  given  by  the  court.  However,  upon  the  new 
trial,  the  judge  may  modify  the  expression  "deadly  weapon," 
defined  by  this  court  to  mean  any  weapon  likely  to  produce 
death  {Pittman  v.  State,  25  Fla.  648),  to  any  weapon  likely  to 
produce  death  or  great  bodily  harm,  or  in  any  other  manner 
that  the  circumstances,  as  then  shown  by  the  evidence,  may 
require  to  preserve  to  the  accused  the  benefit  of  the  reasonable 
fear  of  death  or  such  injury. 

7.  The  only  other  assignment  of  error  properly  involving 
an  exception  to  the  charge,  and  based  on  a  proper  exception, 
is  that  as  to  recommendation  to  mercy.  The  judge  instructed 
the  jury  as  follows:  "Should  you  so  find  [meaning,  as  shown 
by  what  preceded,  if  they  found  the  accused  guilty  of  murder 
in  the  first  degree],  and  a  majority  of  you  —  a  majority  of  your 
body  —  feel  it  to  be  your  duty  under  oaths,  you  may  recommend 
the  prisoner  to  the  mercy  of  the  court.  It  takes  a  majority  of 
your  body  to  make  such  a  recommendation;  it  is  in  your  dis- 
cretion, and  you  may  do  so  if  you  feel  it  to  be  your  duty  under 
your  oaths."  The  court  gave  them  the  form  of  a  verdict  with 
recommendation,  and  stated  the  legal  consequence  attached 
to  such  recommendation.  The  language  quoted  above  is  ob- 
jected to,  it  being  urged  that  the  statute  and  a  juror's  oath  fix 
and  settle  his  duty  without  any  statement  from  the  bench 
calculated  to  influence  him  in  any  way  in  discharging  it. 

In  Newton  v.  State,  21  Fla.  53,  99-101,  this  court  held,  in 
effect,  that  counsel  may  read  the  act  to  the  jury;  and  also 
that  if  a  circuit  judge  deems  it  necessary  to  charge  on  the 
ftatute,  his  charge  should  be  in  the  language  of  the  act,  and 
that  the  statute  does  not  either  make  it  his  duty  to  charge  or 
prohibit  him  from  doing  it.  In  Newton's  case,  the  judge  gave 
liis  views  of  the  act,  which,  in  short,  were,  that  the  recom- 
niendiition  should  be  founded  on  mitigating  circumstances 
shown  by  the  evidence,  and  was  not  to  be  made  simply  from 
lender  feeling  as  to  the  capital  punishment,  or  sympathy  for 
the  accused,  and  this  court  remarked  that  it  was  improper 
fur  the  circuit  judge,  after  stating  that  the  recommendation 
is  in  the  discretion  of  the  juries,  to  attempt  to  control  them 
in  its  free  exercise  according  to  their  own  judgment  of  the 
merits  of  the  case. 

We  are  not  prepared  to  say  that  the  language  excepted  to 
would  have  influenced  the  jury.  We  presume  the  idea  of 
couniel  is,  that  the  jury  miglit  have  found  in  the  reference  lo 
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their  oaths  a  caution  againat  recommendation,  and  we  do  not 
Bay  that  such  a  caution  could  not  potently,  though  unintention- 
ally, be  conveyed  by  the  intonation  of  the  voice  in  the  us«  of 
it  and  the  accompanying  words,  but  there  is,  of  course,  no  inti- 
mation of  this  kind,  and  such  a  thing  is  never  to  be  presumed. 
However,  the  purpose  of  the  act  is,  that  a  majority  of  the  jury 
may,  if  they  deem  it  proper,  recommend  to  mercy,  and  that  it 
shall  have  the  effect  stated,  and  the  duty  of  the  judge  is  best 
performed  by  simply  stating  the  terms  of  the  act  to  the  jury, 
and  telling  them  that  the  making  or  withholding  the  recom- 
mendation is  a  matter  which  the  law  has  placed  entirely 
within  the  discretion  of  a  majority  of  them.  We  would  not 
hesitate  to  reverse  a  case,  where  it  appeared  either  from  the 
charge,  in  so  far  as  it  bore  on  this  point,  or  from  such  part 
considered  with  others,  that  the  jury  might  have  been  influ- 
enced in  the  use  of  their  discretion  by  something  falling  from 
the  judge. 

The  judgment  must  be  reversed,  and  cause  will  be  re- 
manded for  a  new  trial.  

Triai,  —  Motion  fob  Continuance  —  DiacKETiON  of  Coubt.  —  The  con- 
tin  uance  of  a  criminal  case  is  within  the  discretion  of  the  court:  McFadden 
V.  Commonwealth,  23  Pa.  St.  12;  62  Am.  Dec.  308,  and  note;  Roberta  ▼.  State, 
U  Ga.  8;  58  Am.  Dec.  528;  State  v.  Carter,  98  Mo.  176.  The  granting  of  a 
motion  by  the  defendant  in  a  criminal  case,  based  on  the  alleged  illness  of  his 
counsel,  is  addressed  to  the  discretion  of  the  trial  oourt:  Statev.  Sainsbarger, 
74  Iowa,  196;  State  v.  Stegner,  72  Iowa.  13. 

HoMiciDB  —  Evidence  — Threats  op  Accused. — Evidence  of  a  former 
difficulty,  and  the  threats  made  in  connection  therewith,  are  admissible  on  the 
part  of  the  prosecution,  though  the  particulars  of  the  difficulty  are  not:  SUU 
V.  State,  91  Ala.  10;  24  Am.  St.  Rep.  853,  and  note.  Evidence  of  threats 
made  by  a  prisoner  a  few  minutes  before  the  commission  of  a  crime,  "  that 
he  would  kill  somebody  before  twenty-four  hours,"  are  admissible  in  evidence 
to  show  malice  prepense:  Hopldns  v.  Commonwealth,  50  Pa.  St.  9;  88  Am. 
Dec.  518,  and  note.  Menaces  may  be  proved  against  a  prisoner  charged  with 
the  murder  of  the  person  menaced:  Dunn  v.  State,  2  Ark.  229;  35  Am.  Dec. 
54;  see  notes  ta  People  v.  Campbell,  43  Am.  Rep.  262;  Fields  v.  State,  11 
Am.  Rep.  776. 

Homicide  —  Evidence  of  Bad  Character  of  Deceased.  —  Evidence  of 
the  reputation  and  general  character  of  the  deceased  ioi-  violence  is  admissible 
as  bearing  upon  the  act  and  motive  of  the  prisoner:  State  v.  Turner,  29  S.  C 
34;  13  Am.  St.  Rep.  706,  and  note;  State  v.  Twpin,  77  N.  C.  473;  24  Am. 
Rep.  455,  and  note.  Such  evidence  is  not,  however,  admissible,  unless  the 
.conduct  of  the  deceased  at  the  time  of  the  killing  was  such  as  to  create  in 
the  mind  of  the  accused  a  reasonable  apprehension  of  great  bodily  harm; 
Langy.  State,  84  Ala.  1;  5  Am.  St.  Rep.  324,  and  note;  Harrison  v.  Common' 
wealth,  79  Va.  374;  52  Am.  Rep.  634,  and  note;  WUe  v.  State,  2  Kan.  419; 
85  Am.  Dec.  595,  and  note.     See  also  Cliildera  v.  State,  30  Tex.  App.  160;  28 
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Am.  St.  Rep.  899,  and  note.  Evidence  of  thia  character  is  admissible  to  en- 
able the  jnry  to  determine  the  degree  of  the  offense  and  the  character  and 
measure  of  the  punishment,  under  a  statute  dividing  murder  into  two  degrees. 
and  requiring  the  jnry  to  find  the  degree  and  determine  the  punishment  to 
be  inflicted:  Fields  v.  Stale,  47  Ala.  603;  II  Am.  Rep.  771,  and  note. 

SwKABuro  OS  Jury  in  Criminal  Case.  — The  jury  in  a  criminal  case  must 
be  sworn  to  well  and  truly  try,  and  true  deliverance  make  between  the  state 
and  the  prisoner,  and  to  give  a  true  verdict  according  to  the  evidence.  To 
Bimply  swear  them  "to  say  the  truth  in  the  premises"  is  wholly  insufficient: 
FaUeraon  r.  State,  7  Ark.  69;  44  Am.  Dec.  630. 

Trial  —  Dorr  or  C!odkt  —  Impbofxr  Chakqs.  —  A  charge  whieh  presents 
facts,  or  suggests  a  conclusion  from  facts,  without  informing  the  jury  that 
they  are  the  sole  judges  of  such  facts,  is  erroneous:  Home  v.  State,  I  Kan.  42; 
81  Am.  Deo.  499,  and  note.  All  that  is  required  of  a  judge  is,  that  he  should 
neither  decide,  nor  endeavor  to  influence  the  jury  in  their  decision,  on  the 
facta:  Jones  r.  State,  13  Tex.  168;  62  Am.  Dec.  550,  and  note.  Where  a  wit- 
ness) is  in  conflict  with  himself,  it  is  for  the  jury  to  decide  such  conflict:  Stale 
V.  Adams,  78  Iowa,  292.  A  charge  to  the  jury  to  disregard  altogether  a  wit- 
ness's testimony,  if  they  believe  that  it  is  willfully  false  in  part,  is  improper, 
as  it  is  an  invasion  of  their  province:  Lowe  v.  Slaie,  88  Ala.  8. 

Criminal  Law  —  Intoxication  as  a  Dbfknsb. — Voluntary  intoxication 
will  not  excuse  the  commission  of  a  crime;  yet  where  the  crime  oan  be  com- 
mitted only  by  doing  a  particular  thing  with  a  specific  intent,  it  may  be 
shown  that  at  the  time  of  doing  the  act  charged,  the  accused  was  so  drunk 
that  he  could  not  have  entertained  the  intent  necessary  to  constitute  the  of- 
fense: Chrisman  v.  State,  54  Ark.  283;  26  Am.  St.  Rep.  44,  and  aote;  Keenan 
r.  Commonvoealth,  44  Pa.  St.  55;  84  Am.  Dec.  414,  and  note;  see  extended 
note  to  Flaniyan  v.  People,  40  Am.  Rep.  560.  Drunkenness  is  no  excuse  for 
committing  crime:  State  v.  Shores,  31  W.  Va.  491;  13  Am.  St.  Rep.  875,  and 
note. 

HoMioiDB  —  SsLr-DEFBNSK  —  Rkasonablb  Fbas. — All  that  is  required 
of  the  slayer  is,  that  at  the  time  of  the  killing,  the  circumstances  were  such 
as  made  it,  from  his  stand-point,  reasonable  for  a  prudent  and  cautious  man 
to  believe  it  was  necessary  for  him  to  fire  the  fatal  shot,  in  order  to  save  him- 
self from  death  or  great  bodily  harm:  Pinder  v.  State,  27  Fla.  370;  26  Am. 
St.  Rep.  75,  and  note.  In  charging  the  jury  as  to  self-defense,  the  correct 
rule  is,  that  if  it  "  reasonably  "  appeared  to  the  accused  from  his  stand-point 
and  the  circumstances  that  danger  existed,  and  he  acted  under  such  belief, 
he  was  justified  in  defending  himself  to  the  same  extent  as  though  the  dan- 
ger had  been  real:  Tilleryv.  Slate,  24  Tex.  App.  882;  6  Am.  St.  Rep.  882, 
snd  note;  Stanley  r,  CommomceaUh,  86  Ky.  440;  9  Am.  St.  Kep.  305,  and 
note.  Mere  fear  or  belief,  however  sincere,  by  one  man  that  another  de- 
signs to  kill  him,  will  not  justify  the  former  in  slaying  the  latter,  where  the 
danger  is  neither  real  nor  urgent:  Wesley  t.  SuUe,  37  Miss.  327;  75  Am.  Dec. 
62,  and  note.  It  is  not  enough  that  the  party  assailed  should  believe,  but 
the  circumstances  must  be  such  that  a  jory  can  say  that  he  had  reasonable 
grounds  to  believe,  hinuelf  U  danger:  flofa  t.  T^onipsoN,  f  Iowa,  188;  74 
Am.  I>eo.  842,  and  not*. 

Au.  8T.  Bar.,  Vok  XZIZ.— If 
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Indian  Kiver  Steamboat  Company  v.  East  Coast 
Transportation  Company. 

[28  Florida,  387.] 

Imjuhotiok  —  Dissolution  ov,  on  Motion  after  Exceptions  to  Answer- 
—  The  mere  filing  of  exceptions  to  portions  of  an  answer,  not  in  response 
to  a  bill  for  an  injunction,  is,  of  itself,  no  objection  to  the  dissolution  of 
the  injunction  on  motion,  when  the  portion  of  the  answer  not  excepted 
to  sufficiently  denies  the  grounds  of  equity  upon  which  the  injunction 
was  granted. 

Ihjunction.  — Motion  to  Dissolve  Injunction  on  Bill  and  Answer 
Involves  the  sufficiency  of  the  equities  of  the  bill  to  justify  the  writ  in 
the  first  instance. 

Injunction  to  Restrain  Trespass.  —  While  an  injunction  will  not  be 
granted  to  restrain  a  trespass,  merely  because  it  is  such,  yet  equity  will 
interfere  by  injunction  where  the  injury  is  irreparable,  or  where  full 
and  adequate  relief  cannot  be  granted  at  law,  or  where  the  trespass  goeg 
to  the  destruction  of  the  property  as  it  has  been  held  and  enjoyed,  or 
where  it  is  necessary  to  prevent  a  multiplicity  of  suits,  or  where  the 
trespasser  is  insolvent,  and  on  that  account  unable  to  atone  for  it. 

Injunction  to  Restrain  Trespass — Sufficiency  of  Bill.  — A  bill,  to  jus- 
tify an  injunction  in  case  of  trespass,  in  addition  to  an  allegation  that 
complainant  has  no  adequate  remedy  at  law  and  that  his  damage  will  be 
irreparable,  must  also  allege  such  facts  as  will  enable  the  court  to  deter- 
mine whether  or  not  his  alleged  injury  will  be  irreparable. 

InjuNcrioN  —  Motion  to  Dissolve  —  New  Matter  in  Answer  not  Con- 
sidered. —  When  the  equity  of  a  bill  for  injunction  is  admitted  by 
answer,  or  not  denied,  and  the  answer  sets  up  new  matter  in  avoidance, 
or  contains  matter  which  amounts  to  a  defense,  such  answer  is  not  a  de- 
nial of  complainant's  equity,  and  the  injunction  will  not  be  dissolved  on 
motion,  but  will  be  continued  until  a  hearing  of  the  cause.  On  such 
motion,  the  court  will  look  only  to  such  facts  of  the  answer  as  are  re- 
sponsive to  the  bill,  and  the  new  equity  set  up  in  the  answer  to  avoid 
that  disclosed  in  the  bill  will  not  be  considered. 

Injunction  —  Dissolution  of  —  Discretion  of  Court.  —  While  an  injunc- 
tion will  ordinarily  be  dissolved  on  motion  upon  an  answer  denying  all 
the  equities  of  the  bill,  or  where  the  bill  and  accompanying  evidence  are 
fully  met  by  the  answer  and  its  accompanying  evidence,  it  does  not  fol- 
low as  a  matter  of  course  to  do  so  in  all  cases,  because  the  dissolution 
or  continuance  of  an  injunction  on  motion  to  dissolve  rests  in  the  sound 
discretion  of  the  court,  to  be  governed  by  the  nature  of  the  case. 

Injunction  to  Aid  Monopoly.  —  A  corporation  engaged  in  carrying  freight 
and  passengers  on  a  navigable  river  by  means  of  steamboats  cannot 
ereate  a  monopoly  by  obtaining  a  lease  from  a  railroad  company  of  its 
dock  on  said  river,  on  which  its  track  and  terminal  facilities  are  located. 
Nor  is  it  entitled  to  an  injunction  restraining  and  excluding  all  others 
from  landing  at  such  dock  for  the  purpose  of  delivering  or  receiving 
freight  to  and  from  snch  railroad  company. 

Injunction  —  Dissolution  or  Continuance  op,  on  Motion  —  Discretion 
OF  Court.  —  In  determining  the  propriety  of  dissolving  or  continuing 
an  injunction  on  motion,  the  court  may  not  only  anticipate  the  character 
of  the  injury  that  may  result  to  the  complainant  in  the  event  that  he 
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should  finally  aucceed,  but  it  can  also  consider  the  extent  and  character 
of  the  damage  which  defendant  may  sustain  by  means  of  the  continu- 
ance of  the  injunction,  and  the  action  of  the  court  will  not  be  disturbed 
unless  a  sound  discretion  has  been  abused. 
LrjuNcrriON  —  Dissolution  of,  on  Motion,  and  Dismissal  of  Bill.  — 
Where  a  bill  in  equity  prays  for  other  relief  besides  an  injunction,  it  ui 
error,  when  dissoWing  the  temporary  injunction  on  motion,  to  also  dis- 
miss the  bill,  when  it  states  a  case  which  would,  if  proved  on  the  final 
hearing,  entitle  the  complainant  to  the  other  relief  prayed  for. 

Appeal  from  a  decree  dissolving  a  temporary  injunction, 
and  dismissing  the  bill  upon  which  it  was  granted.  The  facts 
of  the  case  are  stated  in  the  opinion. 

Hamblin  and  Stewart^  for  the  appellant. 

Robbins  and  Oraham,  for  the  respondents. 

Mabry,  J.  The  question  sought  to  be  presented  by  the 
motion  to  strike  the  answer  of  respondents  from  the  files  does 
not  properly  arise.  The  bill  was  filed  against  R.  P.  Paddison, 
George  M.  Robbins,  and  Walter  S.  Graham,  doing  business  as 
the  East  Coast  Transportation  Company.  The  answer  alleges 
that  G.  F.  Paddison,  George  M.  Robbins,  and  Walter  S.  Gra- 
ham composed  the  East  Coast  Transportation  Company,  and 
that  R.  P.  Paddison  was  only  an  employee  of  said  company. 
It  is  further  stated  in  the  answer  that  said  company  was  then 
incorporated  under  the  laws  of  Florida,  but  respondents  waive 
the  misnomer  as  to  R.  P.  Paddison  and  the  failure  to  denom- 
inate them  as  a  corporation  in  the  bill.  While  they  say  they 
appear  in  their  corporate  capacity  as  the  East  Coast  Trans- 
portation Company,  in  fact  it  is  the  answer  of  respondents 
individually,  as  they  are  sued. 

Without  a  hearing  on  the  motion  to  strike,  complainant 
filed  numerous  exceptions  to  the  answer,  and  said  motion  may 
be  considered  as  abandoned. 

The  exceptions  to  the  answer  were  filed  after  the  motion  to 
dissolve  was  made,  and  pending  the  consideration  of  said 
motion.  It  seems  that  an  order  nisi  to  dissolve  an  injunction, 
under  the  English  chancery  practice,  obtained  after  exceptions 
to  the  answer  have  been  filed,  is  irregular:  WiUiavu  v.  Daviif 
1  Sim.  &  St.  262;  Howes  v.  Howes,  1  Beav.  197.  In  Oibson  t. 
TUton,  1  Bland,  852,  17  Am.  Dec.  306,  it  is  said  by  the  chan- 
cellor: '*  On  the  hearing  of  a  motion  to  dissolve  an  injunction, 
objections  of  every  kind  to  the  answer  may  be  made,  and  are 
then  in  order,  because  the  motion  itself,  in  its  very  nature, 
is  founded  upon  the  correctness  and  sufiiciency  of  the  answer 
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in  every  particular.  Hence  the  plaintiff  may,  on  the  very 
day  of  hearing  the  motion,  file  exceptions  to  the  answer,  and 
have  them  then  heard  and  decided  upon.  The  defendant  can 
have  nt)  cause  to  complain  of  surprise,  because  by  his  motion  he 
calls  upon  the  plaintiff  to  show  cause  why,  after  having  well 
and  sufficiently  answered  the  bill,  the  injunction  should  not 
be  dissolved.  And  having  thus  planted  himself  upon  the  suf- 
ficiency of  his  answer  at  that  time,  and  for  that  purpose,  he 
stands  pledged  to  sustain  it  in  all  respects,  or  he  must  fail  in 
his  motion."  In  Stitt  v.  Hilton,  31  N.  J.  Eq.  286,  it  was  held 
that  where  the  answer  sufficiently  denied  the  grounds  of 
equity  upon  which  the  injunction  was  granted,  it  will  be  dis- 
solved, although  exceptions  to  other  parts  of  the  answer  have 
been  filed.  The  court  said:  "The  filing  of  exceptions  to  an 
answer  is,  of  itself,  no  objection  to  the  dissolution  of  an  in- 
junction. The  court  will  consider  the  exceptions  only  for  the 
purpose  of  ascertaining  whether  they  relate  to  those  parts  of 
the  bill  on  which  the  injunction  was  awarded."  The  excep- 
tions to  the  answer  in  the  case  now  under  consideration  are 
pointed  specially  at  the  portions  setting  up  the  decision  of  the 
railroad  commission  and  the  location  of  the  dock  in  question 
in  a  public  street  of  the  town  of  Titusville.  The  conclusion 
we  have  reached  in  reference  to  the  effect  of  such  portions  of 
the  answer  on  the  issue  before  us,  as  will  fully  appear  in  a 
subsequent  portion  of  this  opinion,  makes  it  unnecessary  for 
us  to  consider  the  question  of  exceptions  at  all,  as  they  relate 
to  matters  which  have  no  bearing  on  questions  settled  here. 
We  proceed  to  inquire,  then,  into  the  other  matters  presented 
for  our  consideration  upon  the  appeal.  In  so  far  as  the  cor- 
rectness of  granting  or  dissolving  the  injunction  is  involved, 
it  is  clear  that  we  have  to  deal  only  with  the  matters  presented 
by  the  record  in  relation  to  the  Titusville  dock,  as  no  injunc- 
tion was  granted  as  to  any  other. 

The  appellees,  in  contending  here  for  an  affirmance  of  the 
decree  of  the  lower  court  in  dissolving  the  injunction,  do  not 
question,  it  seems,  the  sufficiency  of  the  bill  in  point  of  equities 
to  justify  the  issuance  of  the  injunction  on  an  ez  parte  showing. 
Upon  information  of  the  existence  of  the  bill  and  the  issuance 
of  the  writ,  they  filed  an  anwer,  and  upon  that  moved  to  dis- 
solve. This  they  had  a  right  to  do,  but  their  motion  to  dissolve 
involves  the  sufficient  equities  of  the  bill  to  justify  the  writ  in 
the  first  instance.  We  will  therefore  inquire  if  the  bill  justi- 
fied the  issuance  of  the  injunction.     The  last  case  decided  by 
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Chancellor  Kent  (Jerome  v.  Ross,  7  Johns.  Ch.  315,  11  Am. 
Dec.  484)  has  been  recognized  as  occupying  a  foremost  place 
on  the  subject  of  equitable  jurisdiction  in  matters  of  trespass. 
In  this  case,  the  remed}'  of  injunction  was  invoked  to  restrain 
a  defendant  from  digging  and  carrying  away  rock  from  plain- 
tiff's premises,  and  was  denied  on  appeal  by  the  learned  chan- 
cellor. Nothing  special  was  alleged  as  to  the  value  of  tlie^ 
rock,  or  the  uses  to  which  it  could  be  applied.  The  principled 
announced  here  is,  that  an  injunction  will  not  lie  to  enjoin  a 
mere  trespass,  where  the  injury  is  not  irremediable,  and  de- 
structive of  the  estate,  and  when  the  ordinary  legal  remedy 
in  a  court  of  law  will  afford  adequate  satisfaction.  In  Shipley 
V.  Ritter  7  Md.  408,  61  Am.  Dec.  371,  it  is  said,  that  although 
an  injunction  will  »ot  be  granted  to  restrain  a  trespasser 
merely  because  he  is  a  trespasser,  yet  equity  will  interfere 
where  the  inju4'y  is  irreparable,  or  where  full  and  adequate 
relief  cannot  be  granted  at  law,  or  where  the  trespass  goes  to 
the  destruction  of  the  property  as  it  has  been  held  and  enjoyed, 
or  where  it  is  necessary  to  prevent  a  multiplicity  of  suits. 
Here  an  injunction  was  decided  to  be  proper  to  restrain  the 
destruction  of  timber  so  situated  with  reference  to  a  dwelling- 
house  that  it  sheltered  it  from  storms  and  shaded  it  from  the 
sun,  and  was  ornamental  to  the  grounds.  A  very  clear  view 
of  the  chancery  court's  powers  in  such  cases  is  expressed  in 
the  case  of  Oause  v.  Perkins,  3  Jones  Eq.  177;  69  Am.  Dec.  728. 
It  is  here  said:  "Much  diflSculty  occurs  in  defining  what  injury 
is  irreparable.  The  word  means  that  which  cannot  be  re- 
paired, retrieved,  put  back  agam,  atoned  for."  An  example 
is  given  in  this  case  of  the  destruction  of  the  noble  oaks  in  the 
State-house  grove.  "  But  the  meaning  of  the  word  '  irreparable,* 
pointed  at  by  this  example,  is  not  that  which  has  been  adopted 
by  the  courts  either  in  England  or  in  this  state.  Grass  that 
is  cut  down  cannot  be  made  to  grow  again,  but  the  injury  can 
be  adequately  atoned  for  in  money.  The  result  of  the  cases 
fixes  this  to  be  the  rule:  the  injury  must  be  of  a  peculiar 
nature,  so  that  compensation  in  money  cannot  atone  for  it; 
where  from  its  nature  it  may  be  thus  atoned  for,  if  in  the 
particular  case  the  party  be  insolvent,  and  on  that  account 
unable  to  atone  for  it,  it  will  be  considered  irreparable." 
There  is  nothing  in  the  nature  of  a  dock  itself  to  make  the 
landing  of  boats  thereat  a  cause  for  equitable  interposition. 
An  injunction  for  this  purpose  wag  granted  in  the  case  of 
New  York  Printing  and  Dyeing  Est.  v.  Fitch^  1  Paige,  97.     On 
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appeal,  Chancellor  Walworth  dissolved  it.  He  says,  in  dis- 
solving this  injunction,  that  "it  is  sufficient  for  the  decision 
of  the  question  immediately  before  the  court,  that  it  does  not 
appear  that  any  serious  damage  or  irreparable  injury  will  take 
place  if  the  defendants  continue  to  run  their  boat  and  land 
their  passengers,  as  they  have  heretofore  done,  until  the  com- 
plainants' rights  are  admitted  by  the  answer,  or  settled  on  the 
hearing.  On  the  other  hand,  I  can  readily  see  that  retaining 
the  preliminary  injunction  may  produce  great  injury  to  the 
defendants,  and  for  which  they  would  be  entirely  without 
remedy,  if  it  should  finally  appear  that  they  were  only  in  the 
exercise  of  their  legal  rights."  The  view  is  expressed  in  this 
case,  that  while  an  injunction  may  issue  to  restrain  a  trespass, 
there  must  be  something  peculiar  in  the  case  to  sustain  the 
jurisdiction  and  bring  it  under  the  head  of  quieting  possession, 
or  to  make  a  case  of  irreparable  mischief,  or  the  value  of  the 
inheritance  must  be  put  in  jeopardy  by  a  continuance  of 
the  trespass.  It  has  been  declared  by  our  own  court  that  "  the 
object  and  purpose  of  an  injunction  is  to  preserve  and  keep 
things  in  the  same  state  or  condition,  and  to  restrain  an  act 
which  if  done  would  be  contrary  to  equity  and  good  con- 
science; and  it  is  the  appropriate  relief  when  the  remedy  at 
law  is  subsequent  to  the  injury,  and  the  effects  cannot  be  ade- 
quately compensated":  Pensacola  etc.  R.  R.  Co.  v.  Spratt,  12 
Fla.  26;  91  Am.  Dec.  747.  While  it  is  said  in  this  case  that 
insolvency  alone  of  the  person  against  whom  the  injunction  is 
asked  is  not  sufficient  to  give  the  court  jurisdiction  to  grant 
the  writ,  yet  this  fact  may  be  taken  in  connection  with  other 
equitable  grounds  to  aid  the  jurisdiction:  Yonge  v.  McCormickj 
6  Fla.  368;  63  Am.  Dec.  214.  In  Burns  v.  Sanderson,  13  Fla. 
381,  it  was  held  that  averments  in  a  bill  that  defendant  had 
interfered  and  intermeddled  with  the  real  estate  described  in 
the  bill,  and  continues  to  do  so,  and  has  and  still  continues  to 
forbid  the  tenants  and  lessees  to  pay  the  rent  to  the  plaintiff, 
and  has  forcibly  entered  one  of  the  buildings  on  the  premises, 
do  not  lay  a  foundation  for  an  injunction.  It  is  said:  "  The 
bill  does  not  allege  that  irreparable  damage  or  mischief  will 
ensue,  nor  does  it  state  the  facts  complained  of,  so  that  the 
court  may  form  its  own  conclusion  in  reference  thereto."  For 
all  the  alleged  trespasses  and  grievances  in  this  case  there  was 
an  adequate  remedy  at  law,  and  nothing  was  alleged  to  show 
that  irreparable  injury  would  result,  and  the  remedy  at  law 
inadequate  to  fully  compensate  for  it. 
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It  is  to  be  observed,  in  considering  the  sufficiency  of  a  bill 
to  justify  an  injunction  in  cases  of  trespass,  it  will  not  do  to 
simply  allege  that  complainant  has  no  adequate  remedy  at 
law,  and  that  his  damage  will  be  irreparable.  The  courts  will 
not  act  upon  complainant's  opinion,  or  even  his  fears,  in  such 
matters,  but  he  must  state  facts  in  his  bill  to  enable  the  court 
to  determine  whether  or  not  his  alleged  injury  will  be  irrep- 
arable. 

Tested  by  the  rules  applicable  to  such  cases,  we  think  the 
equities  of  the  bill  in  the  case  before  us  in  reference  to  the 
Titusville  dock  are  sufficient  to  justify  the  issuance,  on  proper 
application,  of  the  writ  of  injunction.  The  bill  alleges  that  the 
complainant  company  is  engaged  in  operating  boats  on  the 
Indian  River,  in  the  business  of  carrying  freight  and  passen- 
gers, and  is  under  a  contract  to  carry  the  mails;  that  it  has 
leased  from  the  Jacksonville,  Tampa,  and  Key  West  Railway 
Company  the  portion  of  the  dock  and  pier  at  Titusville  par- 
ticularly described  in  the  bill,  and  has  the  exclusive  right  to 
use  the  same  for  the  landing  of  its  boats;  not  only  has  it 
this  right,  but  that  it  has  been,  since  March,  A.  D.  1889,  in  the 
exclusive  use  of  said  dock  and  pier,  and  its  offices  and  head- 
quarters are  there;  that  said  dock  and  pier  are  inadequate  to 
accommodate  fully  complainant's  business,  and  that  it  has 
never  held  itself  out  as  a  wharfinger.  The  bill  also  alleges 
that  the  character  of  its  traffic  business — carrying  perishable 
products,  and  its  mail  contract  —  requires  complainant  to  act 
with  great  promptness  in  making  connections,  and  a  failure 
to  do  so  would  subject  it  to  forfeiture  and  heavy  penalties; 
that  its  winter  business  is  much  heavier  than  in  the  summer, 
and  that  the  winter  business  had  set  in,  was  rapidly  increas- 
ing, and  that  all  the  room  on  said  dock  was  imperatively  de- 
manded to  enable  complainant  to  carry  on  its  business,  and 
meet  its  obligations  under  its  mail  contract;  that  the  use  of 
said  dock  by  respondents  for  any  considerable  time  would 
cause  delays  in  loading  and  unloading,  and  possible  loss  of 
connections,  and  thereby  cause  irreparable  damage;  and  fur- 
ther, that  complainant  was  under  contract  to  transfer  and 
deliver  immediately  large  shipments  of  freight  and  materials 
which  peculiarly  tax  all  its  facilities  to  the  utmost,  and  that 
any  interference  with  said  dock  would  at  the  time  be  esp)ecially 
injurious.  It  is  then  alleged  that  respondents  have  procured 
one  or  more  boats,  propose  and  are  engaged  in  carrying  freight 
and  passengers  on  said  river,  and  that  they  persist  in  landing 
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their  steamboats  at  complainant's  said  dock  through  force  of 
threats  made  by  them  that  if  they  are  deterred  from  landing, 
or  hindered  in  any  way  in  transacting  their  business  at  said 
^ock,  they  would  cause  to  be  arrested  the  agents  and  em- 
ployees of  complainant,  and  that  for  each  package  of  freight 
«r  other  matter  refused  to  be  received  upon  said  dock  they 
would  sue  complainant  for  damages,  and  that  respondents 
threaten  to  continue  daily  to  land  at  said  dock,  and  to  use  the 
same  freely  for  all  purposes  connected  with  their  business, 
without  the  payment  of  wharfage  or  other  charges;  that  not, 
withstanding  the  lease  of  said  dock  to  complainant,  and  its 
exclusive  occupation  of  the  same,  of  all  of  which  respondents 
have  been  fully  informed,  they  claim  that  said  dock  is  public 
property,  and  they  have  the  right,  in  common  with  all  persons, 
to  all  the  rights  and  privileges  of  complainant  in  and  about 
the  same,  and  that  if  respondents  are  permitted  to  succeed  in 
freely  using  and  occupying  said  leased  premises,  the  entire 
piblic  will  also  insist  in  doing  so,  and  the  same  will  become 
worthless  as  a  franchise  and  place  of  business  for  complainant. 

It  is  further  alleged  that  complainant  apprehends  that  re- 
spondents cannot  be  deterred  from  using  said  property,  except 
by  the  daily  use  of  superior  force,  and  that  if  such  force  be  used, 
or  packages  of  freight  consigned  to  them  be  refused,  complaint 
ant  would  be  subjected  to  a  multitude  of  vexatious  suits,  and 
the  use  of  said  dock  by  respondents  would  necessitate  the  re- 
moval of  complainant's  boats  at  times  herefrom,  and  would 
prevent  it  from  properly  conducting  its  business,  storing  its 
freight,  mooring  its  boats,  and  would  thereby  cause  it  irrepa- 
rable injury.  Not  only  would  said  interference  with  said  dock 
by  respondents  cause  litigation,  expense,  delays,  such  as  seri- 
ously to  affect  its  business,  prejudice  its  rights,  and  cause 
irreparable  damage,  but  that  respondents  are  believed  to  be 
insolvent,  and  the  judgments  that  might  be  recovered  against 
them  would  be  uncollectible.  These  averments  are  sufficient 
to  justify  the  writ:  See  authorities  above  cited,  and  also  Dudley 
■V.  Hurst,  67  Md.  44;  1  Am.  St.  Rep.  368,  and  note;  Burnley  v. 
'Cook,  13  Tex.  586;  65  Am.  Dec.  79;  Rogers  Locomotive  etc. 
Works  V.  Erie  Ry  Co.,  20  N.  J.  Eq.  379. 

The  motion  to  dissolve  being  based  upon  the  answer  of  re- 
spondents, the  justification  of  the  decree  of  the  court  in  dis- 
eolving  the  injunction  must  be  found  in  the  allegations  of  said 
answer,  as  respondents  filed  no  additional  evidence.  In  the 
beginning  of  an  examination  of  the  answer,  we  must  keep  in 
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mind  that  on  motion  to  dissolve,  respondents  will  not  be  per- 
mitted to  rely  upon  new  matter  in  avoidance  in  their  answer, 
not  in  response  to  the  allegations  upon  which  the  equities  of 
the  bill  are  founded.  It  is  stated  in  High  on  Injunctions 
(vol.  2,  sec.  1481,  3d  ed.)  that  "no  principle  of  the  l.iw  of 
injunction  is  better  established  than  that  where  the  equity 
of  the  bill  is  admitted  by  the  answer  or  is  not  denied,  and  th» 
answer  sets  up  new  matter  in  avoidance,  or  contains  matter 
which  amounts  to  a  defense,  such  answer  is  not  equivalent  to 
a  denial  of  complainant's  equities,  and  the  injunction  will  not 
be  dissolved,  but  will  be  continued  until  a  hearing  of  the 
cause."  The  numerous  authorities  cited  in  the  notes  sustain 
this  proposition.  In  Yonge  v.  McCormick,  6  Fla.  368,  68  Am. 
Dec.  214,  it  was  decided  that  the  court,  on  motion  to  dissolve 
an  injunction,  will  look  to  such  facts  of  the  answer  only  as  are 
responsive  to  the  bill,  and  where  a  new  equity  is  set  up  in  the 
answer  to  avoid  that  disclosed  in  the  bill,  it  will  not  be  con- 
sidered. Vide  also  McKinne  v.  Dickenson,  24  Fla.  366.  In 
their  answer,  respondents  admit  that  they  have  purchased  a 
steamboat  for  the  carriage  of  freight  and  passengers,  and  are 
landing  the  same  at  the  said  Titusville  dock,  and  that  they 
cannot  be  deterred  from  doing  so  except  by  the  daily  use  of 
superior  force.  They  say  that  they  are  landing  at  said  dock 
for  the  purpose  of  receiving  and  delivering  freight  to  and  from 
the  Jacksonville,  Tampa,  and  Key  West  Railway  Company, 
under  authority  of  a  decree  of  the  railroad  commission  of  the 
state  of  Florida  securing  respondents  in  that  right.  Respond- 
dents  then  allege  in  their  answer,  that  in  July,  1890,  they 
complained  to  the  railroad  commission  of  the  state  of  Florida 
that  the  Jacksonville,  Tampa,  and  Key  West  Railway  Com- 
pany, a  railroad  corporation  operating  a  railroad  in  Florida 
discri ruinated  against  respondents  by  attempting  to  lease  the 
exclusive  use  of  said  dock  and  pier  at  Titusville,  which  was 
the  river  terminal  of  said  railroad  company,  and  that  upon 
their  complaint,  and  after  due  hearing,  said  commissioners 
decided,  on  the  fourteenth  day  of  August,  A.  D.  1890,  that  the 
charter  terminus  of  said  railroad  company  was  the  channel  of 
Indian  River,  to  which  point  said  road  had  been  constructed, 
and  that  said  dock  and  pier  at  Titusville  are  a  part  and  par- 
cel of  the  main  line  of  said  railroad,  and  a  necessary  and  in- 
dispensable facility  which  the  law  enjoins  it  to  provide  for  the 
transportation  of  its  business;  further,  that  said  railway  com- 
pany, by  said  lease  to  said  steamboat  company,  had  attempted 
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to  vest  in  it  an  exclusive  use  of  said  dock,  and  it  was  there- 
upon adjudged  that  said  railroad  company  was  guilty  of  an 
unjust  discrimination,  under  section  4,  chapter  3862,  Laws  of 
Florida,  and  that  it  at  once  desist,  and  extend  to  the  East 
Coast  Transportation  Company  the  same  uses,  services,  facili- 
ties, and  privileges  at  the  end  of  said  dock  as  are  extended  to  the 
complainant  company.  The  decision  of  the  railroad  commis- 
sion, a  certified  copy  of  which  is  filed  as  a  part  of  the  answer,  is 
set  up  therein  as  a  complete  bar  to  the  relief  prayed  in  the  bill. 
This  decision  was  based  upon  procedings  instituted  by  the 
East  Coast  Transportation  Company  against  the  Jacksonville, 
Tampa,  and  Key  West  Railway  Company,  and  the  complain- 
ant steamboat  company  was  not  a  party  to  it.  While  it  is  deter- 
mined in  said  decision  that  during  the  years  1886,  1887,  and 
1888,  the  Jacksonville,  Tampa,  and  Key  West  Railway  Com- 
pany transacted  all  its  business  at  the  end  of  the  said  dock,  and 
all  its  river  freight  was  delivered  at  its  freight-shed  at  the  end 
of  said  dock,  and  that  the  said  dock  was  a  part  and  parcel  of  the 
main  line  of  the  railroad  company,  to  which  the  Jacksonville, 
Tampa,  and  Key  West  Railway  Company  succeeded  by  lease, 
and  a  necessary  and  indispensable  facility  for  the  transaction 
of  its  business,  which  the  law  enjoins  it  to  provide,  at  the  same 
time  it  was  decided  by  the  said  commission  that  it  had  no 
jurisdiction  of  the  Indian  River  Steamboat  Company,  and  no 
order  was  made,  so  far  as  this  company  was  concerned. 

It  also  appears  by  the  said  decision  that  the  commission 
was  proceeding  under  the  last  clause  of  section  4,  chapter  3862, 
Laws  of  Florida,  which  provides  that  no  com  men  carrier  sub- 
ject to  the  provisions  of  this  act  shall  "  make  any  unjust  dis- 
crimination in  the  receiving  of  freight  from  or  in  the  delivery 
of  freight  to  any  competing  lines  of  steamboats  in  this  state," 
and  that  they  had  not  prescribed  any  rules  and  regulations 
defining  or  specifying  what  would  be  considered  as  acts  of  un- 
just discrimination  under  this  clause,  but  deemed  it  advisable 
to  let  each  case  of  alleged  unjust  discrimination  rest  upon  its 
attending  circumstances. 

In  the  decision  set  up  in  the  answer,  the  commission,  on 
the  complaint  made,  heard  the  facts,  and  decided  against  the 
Jacksonville,  Tampa,  and  Key  West  Railway  Company,  as 
above  stated.  Appellees  say  that  the  decision  has  the  force 
and  effect  of  law  so  far  as  their  right  to  land  at  the  said  dock 
goes,  and  that  the  failure  of  the  complainant  company  to  allege 
and  show  this  decision  before  the  injunction  was  obtained  was 
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an  imposition  upon  the  court,  and  a  just  ground  for  dissolving 
the  temporary  injunction.  On  the  other  hand,  the  appellant 
company  says  that  its  lease  was  obtained  from  the  said  rail- 
road company  before  the  said  decision  was  rendered;  that  it 
was  not  a  party  to  the  proceedings  upon  which  said  decision 
was  based,  and  that  the  said  railroad  commission  had  no  juris- 
diction to  adjudicate  its  rights  in  any  manner  whatever. 

It  will  be  observed  that  in  this  portion  of  the  answer  the 
decision  of  the  commission  is  set  up  as  a  complete  bar  to  the 
relief  sought.  The  facts  which  the  commission  found  and  ad- 
judicated to  exist  are  not  averred,  but  simply  the  decision  of 
the  commission  is  alleged  as  a  sufficient  defense  to  the  equities 
of  the  bill.  Under  the  rule  above  announced,  we  do  not  think 
the  consideration  of  this  portion  of  the  answer  comes  properly 
before  us.  We  are  considering  the  correctness  of  the  decision 
of  the  court  in  dissolving  the  temporary  injunction,  and  the 
portion  of  the  answer  now  under  consideration  is  not  in  re- 
sponse to  any  allegation  in  the  bill,  and  sets  up  new  matter  in 
defense  of  the  case  made  in  the  bill.  It  is  not  such  a  negation 
of  the  equities  of  the  bill  as  to  be  a  responsive  denial  of  the 
circumstances  upon  which  they  are  based,  and  hence  we  are 
not  called  upon  to  pass  upon  this  portion  of  the  answer. 
Counsel  for  appellees  do  not  contend  that  the  portion  of  the 
answer  alleging  the  dock  to  be  part  of  a  public  street  called 
Broad  Street,  in  the  town  of  Titusville,  is  in  response  to  the 
equities  of  the  bill,  and  entitled  to  consideration  on  the  motion 
to  dissolve.  In  view  of  the  conclusion  which  we  have  reached 
on  the  other  allegations  of  the  bill,  it  becomes  unnecessary  for 
us  to  consider  this  portion  of  the  answer.  What  are  the  other 
allegations,  then,  of  the  answer  responsive  to  the  equities  of 
the  bill?  It  is  evident  that  complainants'  equity  for  the  in- 
junction depends  upon  the  validity  of  its  title  or  right  to  the 
dock  in  question.  Confining  ourselves  to  the  allegations  in 
reference  to  the  Titusville  dock, —  the  one  in  question,  —  we  see 
that  the  complainant  company  claims  an  exclusive  right  to 
use,  occupy,  and  land  its  boats  at  said  dock.  Its  right  to 
the  exclusive  use  of  this  dock  is  derived,  it  is  claimed,  by 
lease  from  the  Jacksonville,  Tampa,  and  Key  West  Railway 
Company.  A  copy  of  the  lease  is  filed  with  the  bill.  The 
lease  covers  about  390  feet  of  the  east  end  of  the  dock,  and 
by  tlie  terms  of  the  lease  the  railway  company  "covenants 
and  agrees  to  maintain  tjie  railroad  track  on  said  pier  and 
bulkhead,  and  trestle  supporting  said  track,  and  to  furnish 
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proper  and  adequate  facilities  for  tiansfer  of  local  freights 
to  and  from  said  bulkhead."  It  is  further  alleged  that  said 
leased  dock  and  buildings  thereon  have  been  constantly  oc- 
cupied and  used  by  the  complainant  company  for  its  offices, 
headquarters,  and  place  of  transacting  most  of  its  general 
business  since  the  first  day  of  March,  A.  D.  1889.  Re- 
spondents deny  that  they  are  seeking  to  make  their  head- 
quarters at  said  dock,  but  say  they  are  landing  there  for  the 
purpose  of  receiving  and  delivering  freight  to  and  from  the 
J  icksonville,  Tampa,  and  Key  West  Railway  Company.  There 
is  nothing  in  the  affidavits  to  show  that  respondents  are  mak- 
ing any  attempt  to  occupy  any  houses  or  to  establish  head- 
quarters on  said  dock.  It  appears  in  one  of  the  affidavits  that 
at  least  two  of  the  complainant  company's  boats  were  moved 
on  one  occasion  to  make  room  for  respondent's  boat  to  land  at 
said  dock.  The  landing  at  the  dock  by  respondent's  boat  is 
admitted,  but  it  is  alleged  to  be  for  the  purpose  of  receiving 
and  delivering  freight  to  and  from  the  railroad  company. 
Respondents  admit  the  alleged  lease  from  the  Jacksonville, 
Tampa,  and  Key  West  Railway  Company,  but  they  deny  that 
said  lease  is  now  in  full  force  and  effect,  or  ever  was  valid  or 
effectual  in  law.  They  aver  that  said  dock  so  leased  consti- 
tutes the  charter  terminal  of  said  railroad  company,  and  they 
deny  that  the  sole  object  of  said  complainant  company  in  en- 
tering into  said  lease  with  said  railroad  company  was  to  con- 
trol premises  adequate  to  the  transaction  of  its  business,  but 
they  aver  that  its  object  therein  was  also  to  control  the  said 
terminal  facilities  of  the  said  railroad  company  on  the  Indian 
River  at  Titusville,  and  thus  to  prevent  the  use  of  said  rail- 
road terminal  facilities  by  any  competing  line  of  steamboats 
that  might  be  put  on  said  river,  in  order  to  preserve  a  monop- 
oly of  the  transportation  business  on  said  river,  and  that  the 
use  of  said  railroad  terminal  facilities  has  been  denied  to  re- 
spondents and  the  public  since  said  lease. 

Respondents  also  allege  that  said  lease  by  the  Jacksonville, 
Tampa,  and  Key  West  Railway  Company  to  said  complainant 
company  is  not  merely  voidable,  but  the  same  is  utterly  void 
and  worthless  upon  its  face,  as  repugnant  to  the  common  and 
statute  laws  of  Florida,  and  a  violation  of  the  charter  duties 
of  said  railroad  company,  in  attempting  to  exclude  the  general 
public  from  the  use  of  a  portion  of  its  road  which  is  a  public 
highway  of  the  state,  and  a  further  violation  of  law,  in  that  it 
attempts  to  give  to  said  complainant  company  the  exclusive 
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use  of  said  railroad  terminal,  to  the  exclusion  of  all  other  com- 
peting lines  of  steamboats,  including  that  of  respondent;  and 
they  deny  the  allegation  that  they  are  not  pecuniarily  respon- 
sible for  any  and  all  damages  that  they  may  occasion  said 
complainant  company. 

The  mere  conclusions  of  law  stated  by  respondents  in  their 
answer  in  reference  to  complainant's  ownership  or  right  to 
said  dock  can  have  no  weight  in  determining  the  questions  be- 
fore us.  But  indepeinlent  of  such  statements,  and  of  the  alle- 
gations in  reference  to  the  railroad  commission  decision,  and 
the  location  of  the  dock  in  the  public  street,  the  answer  denies 
complainant's  title  or  right  to  the  exclusive  use  of  the  dock, 
and  such  denial  is  based  upon  the  fact  that  said  dock  consti- 
tutes a  portion  of  the  track  and  terminal  facility  of  the  Jack- 
sonville, Tampa,  and  Key  West  Railway  Company,  and  the 
exercise  of  the  right  claimed  by  the  complainant  company 
would  have  the  eflFect  to  exclude  other  competing  lines  of 
steamboats  from  landing  at  said  railroad  terminal  facility. 
The  bill  discloses  the  fact  that  complainant's  right  to  the  dock 
was  derived  from  the  Jacksonville,  Tampa,  and  Key  West 
Railway  Company,  which  is  a  common  carrier  of  freight  and 
passengers,  and  the  lease  shows  that  said  railroad  company 
covenanted  with  the  complainant  company  to  keep  the  rail- 
road track  on  said  dock  in  repair,  and  to  furnish  adequate 
facilities  for  landing  local  freights  from  said  dock.  The 
answer,  in  effect,  says  that  complainant  has  no  right,  notwith- 
standing its  lease,  to  exclude  other  competing  lines  of  steam- 
boats from  landing  at  said  dock,  because  it  is  a  part  of  a 
railroad  track,  and  the  terminal  facility  of  a  common  carrier. 
William  B.  Watson,  general  superintendent  of  the  complain- 
ant company,  in  his  affidavit,  states  that  he  is  personally  famil- 
iar with  the  objects  that  prompted  the  lease  of  said  dock  from 
tl.e  Jacksonville,  Tampa,  and  Key  West  Railway  Company; 
that  the  main  object  is  truthfully  stated  in  the  bill  of  com- 
plaint; and  it  was  not  the  object  of  said  steamboat  company 
in  leasing  said  dock  to  control  the  terminal  facilities  of  said 
railroad  company,  or  to  prevent  the  use  of  said  dock  by  any 
competing  line  that  might  be  put  on  the  river,  in  order  to  pre- 
serve a  monopoly;  that  at  the  time  of  said  lease  there  was  no 
opposition  line  upon  said  river,  nor  was  there  any  rumor  or 
prospect  that  any  such  competing  line  would  exist;  that  said 
dock  was  not  then  adequate  to  the  needs  of  said  complainant 
company,  and  said  railway  company  did  not  deem  it  a  good 
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investment  for  it  to  expend  money  in  enlarging  said  dock  and 
keeping  th«  same  in  good  repair  for  the  revenue  that  could  be 
derived  from  it;  that  the  terms  of  said  lease  were  agreed  upon 
between  the  railway  company  and  complainant  company  as  a 
fair  and  reasonable  disposition  of  said  property,  and  that  the 
complainant  company  has  expended  more  than  three  thousand 
dollars  in  adding  to  said  dock  since  it  went  into  possession  of 
the  same.  It  is  also  stated  in  the  affidavit  that  all  the  dock- 
room  was  needed  for  the  complainant  company  in  carrying  on 
its  business,  and  that  it  had  never  done  a  wharfinger  business. 
The  other  portion  of  the  affidavit  has  no  reference  to  the  lease. 
The  other  affidavit  has  no  bearing  on  the  subject  of  the  lease. 
The  general  rule  on  the  subject  of  dissolutions  of  injunctions 
on  bill  and  answer,  prior  to  chapter  1098,  Laws  of  Florida, 
was,  that  when  the  answer  fully  denied  all  the  circumstances 
upon  which  the  equity  of  the  bill  was  based,  the  injunction 
would  be  dissolved,  but  this  was  not  an  inflexible  rule,  and 
the  granting  and  dissolving  of  injunctions  was  lodged  in  the 
sound  discretion  of  the  court,  to  be  governed  by  the  nature 
and  circumstances  of  each  case:  Allen  v.  Rawley,  6  Fla.  143; 
63  Am.  Dec.  198;  Carter  v.  Bennett,  6  Fla.  214;  Yonge  v.  Mc- 
Cormick,  6  Fla.  368;  63  Am.  Dec.  214;  Hayden  r.  Thrasher, 
20  Fla.  715.  Under  chapter  1098,  Laws  of  Florida,  when 
"  the  defendant,  in  his  answer,  shall  have  denied  the  state- 
ments of  the  bill,  or  of  the  accompanying  affidavit,  either 
party  thereto  shall  have  the  right  to  introduce  evidence  in 
support  or  denial  of  the  bill  and  accompanying  affidavit  or 
answer,  before  the  injunction  or  other  summary  order  shall  be 
dissolved,  aiid  the  chancellor  shall  dissolve  or  continue  the 
order,  or  may  require  security,  according  to  the  weight  of  the 
evidence."  The  old  rule  is  modified  by  this  statute  to  the  ex- 
tent of  allowing  either  party  to  introduce  evidence  in  corrob- 
oration or  denial  of  the  bill  or  answer,  and  affidavits  before 
the  hearing  on  the  motion  to  dissolve,  and  that  the  chancellor 
shall  then  determine  the  matter,  according  to  the  weight  of 
the  evidence:  Sullivan  v.  Moreno,  19  Fla.  200;  Fuller  v.  Cason, 
26  Fla.  476.  While  the  chancellor  will  ordinarily  dissolve  an 
injunction  upon  an  answer  denying  all  the  equities  of  the  bill, 
or  where  the  bill  and  accompanying  evidence  are  fully  met  by 
the  answer  and  its  accompanying  evidence,  it  does  not  follow 
as  a  matter  of  course  to  do  so  in  all  cases.  Where  fraud  is 
charged,  an  illustration  is  found  in  the  case  of  Hayden  v. 
Thrasher,  20  Fla.  715,  that  mere  denials  of  fraud  or  of  fraudu- 
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lent  intent,  without  a  full  explanation  of  the  facts  charged  in 
the  bill,  will  not  be  sufficient  to  justify  a  dissolution  of  the  in- 
junction rightly  granted  in  the  first  instance.  And  so  in  case 
an  injunction  is  granted  to  prevent  irreparable  injury,  the  dis- 
solution or  continuance  thereof  rests  in  the  sound  discretion  of 
the  court,  to  be  governed  by  the  nature  of  the  case:  Fuller  v. 
Cason,  26  Fla.  476. 

Are  the  averments  of  the  answer,  given  above,  sufficient  to 
constitute  a  responsive  denial  of  the  equities  of  the  bill  upon 
which  rests  complainant's  right  to  relief?  In  the  case  of  Sul- 
livan V.  Moreno,  19  Fla.  200,  the  complainant  alleged  that  ho 
and  his  grantor  had  for  more  than  thirty  years  owned  and 
possessed  certain  described  parcels  of  land  lying  on  the  bay 
of  Pensacola,  and  during  all  of  said  time  had  been  in  the  quiet 
possession  and  enjoyment  of  all  the  rights  of  a  riparian  owner, 
until  the  defendant  wrongfully  entered  into  possession  of  cer 
tain  portions  of  the  front  of  said  property  out  in  the  waters  of 
said  bay,  and  commenced  the  erection  of  certain  docks,  which, 
if  permitted,  would  exclude  plaintiff  from  his  rights,  and  do 
him  irreparable  injury.  It  is  also  averred  that  said  docks  will 
prevent  navigation  and  perpetuate  a  nuisance.  Defendant,  in 
his  answer,  admitted  that  complainant  had  been  in  possession 
and  claimed  to  own  the  land  mentioned  in  the  bill,  in  respect 
to  which  riparian  rights  were  asserted,  but  he  denied  that  said 
lots  ever  did  extend  to  the  ordinary  high-tide  mark  of  Pensa- 
cola Bay,  and  affirmed  that  said  lots  were  always  bounded  on 
the  part  towards  the  bay  by  a  public  way,  street,  or  common, 
and  exhibited  a  certified  copy  of  a  deed  showing  that  the  lots 
claimed  by  complainant  were  bound  by  said  public  street, 
way,  or  common.  It  was  held  that  on  this  bill  and  answer, 
in  the  absence  of  other  evidence,  no  injunction  should  have 
been  granted,  as  the  equities  of  the  bill  were  completely  neg- 
atived by  the  answer.  So  it  was  said  in  the  cases  of  Allen  v. 
Hawley,  6  Fla.  143,  63  Am.  Dec.  198,  and  Carter  v.  Bennett^  6 
Fla.  214,  that  a  denial  in  the  answer  of  the  circumstances  upon 
which  the  equities  of  the  bill  are  founded  will  be  sufficient,  or- 
dinarily, to  dissolve  the  injunction.  In  this  connection,  it  may 
be  proper  to  state  that  in  the  affidavits  of  the  general  superin- 
tendent and  agent  of  the  complainant  company,  interposed  af- 
ter the  answer  was  filed,  it  is  not  denied  that  the  said  dock  is  a 
partof  the  track  and  constitutes  the  terminal  facility  of  the  com- 
mon carrier,  the  Jacksonville,  Tampa,  and  Key  West  Railway 
Company.    It  is  true  that  one  affidavit  states  that  the  motive  in 
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obtaining  tlie  lease  was,  not  to  secure  a  monopoly,  and  exclude 
competing  lines  of  steamboats  from  landing  at  the  terminal  fa- 
cility of  said  railroad  company,  but  the  facts  set  up  in  the  aa- 
swer  in  reference  to  the  character  of  the  dock  are  not  denied  in 
the  affidavit,  and  the  failure  to  do  so  is  a  circumstance  weighing 
against  the  complainant  company  on  this  point.  If  what  re- 
spondents have  averred  in  connection  with  their  denial  of 
complainant's  title  or  exclusive  right  to  the  dock  be  sufficient 
to  destroy  the  equities  of  complainant's  bill,  we  think  it  is  so 
responsive  as  may  be  considered  on  the  motion  to  dissolve. 

The  remaining  question,  then,  is.  Has  sufficient  been  shown 
to  defeat  complainant's  equity  to  have  the  injunction  contin- 
ued? It  is  not  to  be  denied  that  said  railroad  company,  or 
said  complainant  steamboat  company,  has  the  right  to  erect 
and  maintain  docks,  wharves,  and  piers  as  incidental  to  their 
business,  and  hold  them  or  dispose  of  them,  as  deemed  proper. 
The  bill  alleges,  and  it  is  admitted,  that  the  complainant 
steamboat  company  is  a  corporation,  and  that  the  nature  and 
extent  of  its  business  render  the  erection  and  maintenance  of 
docks  and  piers  at  Titusville  and  elsewhere  on  the  Indian 
River  necessary,  and  the  right  to  do  so  is  one  of  its  charter 
privileges,  and  under  the  laws  of  this  state,  the  Jacksonville, 
Tampa,  and  Key  West  Railway  Company  is  authorized  to 
build  and  maintain  docks  and  wharves  as  incidental  to  its 
business.  If  either  company  should  erect  a  dock  or  wharf  for 
its  private  use,  we  know  of  no  law  to  prohibit  it.  At  least,  as 
the  matter  is  now  presented,  without  any  allegation  or  proof 
that  the  exercise  of  such  a  right  would  transcend  the  powers 
of  sucli  corporations,  or  that  it  is  the  only  facility  of  the  kind 
in  the  particular  place,  we  cannot  hold  that  they  have  no  such 
rights.  Undoubtedly,  if  either  company  should  erect  a  dock 
or  wharf,  and  open  it  to  the  public  for  a  general  wharfage  busi- 
ness, the  public  would  have  a  right  to  use  the  same,  under 
such  reasonable  regulations  and  upon  the  payment  of  such 
charges  as  the  owner  might  fix,  or  as  might  be  regulated  by 
law:  Ouachita  etc.  Packet  Co.  v.  Aiken,  16  Fed.  Rep.  890;  Can- 
non v.  New  Orleans,  20  Wall.  577;  Packet  Co.  v.  Keokuk,  95 
U.  8.  80;  Transportation  Co.  v.  Parkersburg,  107  U.  S.  691. 

But  we  are  not  dealing  with  the  sole  question  of  ownership 
or  rights  in  reference  to  a  dock  or  wharf.  It  is  true  that  the 
bill  characterizes  the  property  in  question  as  a  dock  or  pier, 
and  it  appears  that  there  are  houses  thereon  occupied  by  the 
complainant  company  as  its  offices  and  headquarters,  and 
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that  said  dock  has  been  enlarged  by  said  company  by  expend- 
ing oyer  three  thousand  dollars  on  it  since  its  said  lease.  No 
doubt  there  are  portions  of  this  said  dock  to  which  said  com- 
pany is  entitled  to  the  exclusive  use.  But  it  also  appears 
that  upon  this  dock  is  the  tracked  terminus  of  a  common  car- 
rier. The  landing  at  said  dock  by  respondents'  boat  for  other 
purposes  than  delivering  and  receiving  freight  to  and  from 
said  carrier  is  denied,  and  complainant  company  in  the  aflfi- 
davits  filed  do  not  deny  that  the  railroad  track  and  terminal 
facility  of  the  Jacksonville,  Tampa,  and  Key  West  Railway 
Company  are  located  on  said  dock.  In  fact,  the  contract  of 
lease  shows  that  said  railroad  company  covenanted  with  the 
complainant  company  to  keep  in  repair  and  maintain  said 
track,  and  afford  facilities  for  delivering  freight  to  the  latter 
company.  We  do  not  overlook  the  fact  that  it  is  alleged  in 
the  bill  that  there  is  another  dock  at  Titusville,  not  owned  by 
complainant  company,  at  which  respondents  can,  and  some- 
times do,  land  their  boat,  and  that  said  leased  dock  does  not  in- 
terfere with  the  use  of  said  other  dock  or  those  that  may  be 
constructed  on  the  adjacent  property  along  the  extensive 
water-front  at  Titusville.  It  is  not  alleged,  nor  is  it  contended 
here,  that  the  other  dock  mentioned  or  those  that  may  be  con- 
structed along  the  water-front  would  offer  respondents  ingress 
and  egress  to  the  said  railroad  track  and  terminal  facility. 
If  it  was  designed  by  this  allegation  to  show  that  respondents 
have  another  way  of  reaching  said  railroad  on  said  dock  for 
the  purpose  of  delivering  and  receiving  freight  to  and  from 
said  railroad,  it  is  too  indefinite  to  accomplish  this  object.  No 
such  effect  is  claimed  for  it  here.  The  real  question  presented 
here  is,  Can  complainant  corporation,  engaged  in  carrying 
freight  and  passengers  on  the  Indian  River  by  means  of 
'Steamboats,  rent  from  a  railroad  common  carrier  its  dock  on 
teaid  river  on  which  its  track  and  terminal  facilities  are 
located,  and  exclude  others  from  landing  at  said  terminal 
point  for  the  purpose  of  delivering  and  receiving  freight  and 
passengers  to  and  from  said  common  carrier?  This  question, 
we  think,  must  be  answered  in  the  negative.  If  it  be  compe- 
tent to  sustain  such  a  contract,  the  common  carrier  can  select 
one  connecting  line  of  boats,  and  exclude  all  others  from  doing 
business  with  it.  Such  a  doctrine  would  lead  to  the  legaliz- 
ing of  a  monopoly,  and  the  sanction  of  an  unfair  and  unjii  t 
preference  between  connecting  and  competing  lines  of  trans- 
portation.    We  do  not  understand  that  a  common  carrier  ever 
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had  such  power  as  this.  In  the  case  of  New  England  Exp. 
Co.  V.  Maine  Central  R.  R.  Co.,  67  Me.  188,  2  Am.  Rep.  31,  the 
railroad  company  contracted  with  the  Eastern  Express  Com- 
pany to  give  thera  a  certain  specified  space  in  the  car  attached 
to  the  passenger  train,  and  to  transport  their  agents  and  prop- 
erty, on  certain  conditions,  and  agreeing  specially  that  said 
railroad  company  would  not  grant  or  let  any  similar  space  in 
any  car  or  cars  attached  to  the  passenger  trains  on  its  road  to 
any  other  express  company  or  persons  during  the  continuance 
of  said  contract.  This  contract  was  declared  to  be  void  at 
common  law,  as  being  one  obviously  conferring  a  monopoly 
upon  the  express  company.  The  chief  justice  who  delivered 
the  opinion  of  the  court  said:  "  Common  carriers  are  bound  to 
carry  indifferently  within  the  usual  range  of  their  business,  for 
a  reasonable  compensation,  all  freight  offered  and  all  passen- 
gers who  may  apply All  applying  have  an  equal  right 

to  be  transported,  or  to  have  their  freight  transported,  in  the  or- 
der of  their  application.  They  cannot  legally  give  undue  and 
unjust  preferences,  or  make  unequal  and  extravagant  charges. 
Having  the  means  of  transportation,  they  are  liable  to  an 
action  if  they  refuse  to  carry  freight  or  passengers  without  just 
ground  for  such  refusal."  In  this  case,  it  was  said,  in  effect,  that 
the  common  carrier  could  not  escape  its  common-law  liabil- 
ity, or  avoid  the' performance  of  its  duties  to  the  public,  by 
fencing  off  a  part  of  a  car  for  the  Eastern  Express  Company. 
Quoting  further  the  language  of  this  opinion,  it  is  said:  "  The 
very  definition  of  a  common  carrier  excludes  the  idea  of  the 
right  to  grant  monopolies,  or  to  give  special  and  unequal  prefer- 
ences. It  implies  indifference  as  to  whom  they  may  serve, 
and  an  equal  readiness  to  serve  all  who  may  apply,  and  in  the 
order  of  their  application.  The  defendants  derive  their  char- 
tered right  from  the  state.  They  owe  an  equal  duty  to  each 
citizen.  They  are  allowed  to  impose  a  toll,  but  it  is  not  to  be 
so  imposed  as  specially  to  benefit  one  and  injure  another. 
They  cannot,  having  the  means  of  transporting  all,  select,  from 
those  who  may  apply,  some  whom  they  will,  and  reject  others 
whom  they  can,  but  will  not,  carry.  They  cannot  rightfully 
confer  a  monopoly  upon  individuals  or  corporations."  In  this 
case,  the  contract  with  the  express  company  was  entered  into 
before  a  statute  was  passed  in  the  state  of  Maine  giving  all 
expressmen  reasonable  and  equal  terms,  facilities,  and  accom- 
modations, and  the  use  of  depots,  buildings,  and  grounds,  for 
the  transaction  of  their  business  upon  railroads  in  the  state, 
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but  the  court  held  that  the  railroad  company  had  no  right  be- 
fore the  passage  of  the  act  to  make  such  a  contract.  A  con- 
tract similar  in  its  nature  was  held  void  in  International  Exp. 
Co.  V.  Grand  Trunk  Ry  Co.,  81  Me,  92.  The  same  doctrine 
was  announced  in  the  case  of  Sandford  v.  Catawma  etc.  R.  R, 
Co.,  24  Pa.  St.  378;  64  Am.  Dec.  667. 

Judge  Lewis  says  in  this  case:  "  If  it  [the  common  carrier] 
possessed  this  power,  it  might  build  up  one  set  of  men  and 
destroy  others;  advance  one  kind  of  business,  and  break  down 
another;  and  might  make  even  religion  and  politics  the  tests 
in  the  distribution  of  its  favors.  Such  a  power  in  a  railroad 
corporation  might  produce  evils  of  the  most  alarming  character. 
The  rights  of  the  people  are  not  subject  to  any  such  corporate 
control.  Like  the  customers  of  a  grist-mill,  they  have  a  right 
to  be  served,  all  other  things  equal,  in  the  order  of  their  appli- 
cation. A  regulation,  to  be  valid,  must  operate  on  all  alike. 
If  it  deprives  any  persons  of  the  benefits  of  the  road,  or  grants 
exclusive  privileges  to  others,  it  is  against  law,  and  void."  In 
Bennett  v.  Button,  10  N.  H.  481,  the  facts  were,  that  the  defend, 
ant,  proprietor  of  stage-coach  running  daily  between  Am- 
herst and  Nashua,  which  connected  at  the  latter  place  with 
another  coach,  running  between  Nashua  and  Lowell,  and  thus 
formed  a  continuous  mail  and  passenger  line  from  Lowell  to 
Amherst,  and  onward  to  Francistown.  A  third  person  ran  a 
coach  to  and  from  Nashua  to  Lowell.  The  defendant  agreed 
with  the  proprietor  of  the  coach  connecting  with  his  line  that 
he  would  not  receive  passengers  who  came  from  Lowell  to 
Nashua  in  the  coach  of  such  third  person  on  the  same  day 
that  they  applied  for  passage  to  places  above  Nashua.  It  was 
here  held  that  defendant  was  bound  to  receive  the  plaintiflf 
there  being  sufficient  room,  and  no  evidence  that  he  was  an 
unfit  person,  or  that  he  had  any  design  to  injure  defendant. 
In  Marriott  v.  London  etc.  Ry  Co.,  1  Com.  B.,  N.  S,,  499,  it  was 
held  that  an  arrangement  made  by  a  railway  company  with 
the  proprietor  of  an  omnibas  running  between  a  station  on  its 
railroad  and  another  point,  to  provide  omnibas  accommoda- 
tions for  all  passengers  by  any  trains  on  said  road,  by  which 
the  proprietor  of  said  omnibus  was  allowed  the  exclusive  priv- 
ilege of  driving  his  vehicle  into  the  station-yard  of  said  rail- 
road for  the  purpose  of  taking  up  and  setting  down  passengers 
at  the  door  of  said  railroad  office,  was  a  breach  of  the  prohi- 
bition against  granting  unfair  preferences.  Tliis  decision  was 
made  under  the  statute  of  17  and  18  Victoria,  prohibiting  "  un- 
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due  and  unreasonable"  preference.  Such  a  statute,  however,  has 
been  regarded  in  America  as  declaratory  of  the  common  low, 
and  the  same  result  would  be  reached  independent  of  the  stat- 
ute: Sandford  v.  Catawissa  etc.  R.  R.  Co.,  24  Pa.  St.  378;  64 
Am.  Dec.  667;  1  Wood  on  Railroads,  sec.  195,  p.  563.  See 
also  the  following  authorities  bearing  on  this  branch  of  the 
case:  Michigan  Central  R.  R.  Co.  v.  Burrows,  33  Mich.  6; 
Rogers  Locomotive  etc.  Works  v.  Erie  R^y  Co.,  20  N.  J.  Eq.  379* 
Messenger  v.  Pennsylvania  R.  R.  Co.,  36  N.  J.  L.  407;  13  Am. 
Rep.  457;  Messenger  v.  Pennsylvania  R.  R.  Co.,  87  N.  J.  L. 
531;  18  Am.  Rep.  754;  McDuffee  v.  Portland  etc.  R.  R.  Co.,  52 
N.  H.  430;  13  Am.  Rep.  72. 

The  respondents  denied  that  they  were  insolvent,  and  there 
is  nothing  in  the  afl&davits  on  this  subject.  In  determining 
the  propriety  of  dissolving  or  continuing  an  injunction,  the 
chancellor  may  not  only  anticipate  the  character  of  the  injury 
that  may  result  to  the  complainant  in  the  event  he  should 
finally  succeed,  but  he  can  also  consider  the  extent  and  char- 
acter of  the  damage  which  defendant  may  sustain  by  means 
of  the  injunction:  New  York  Printing  and  Dyeing  Est.  v.  Fitch^ 
1  Paige,  97.  The  proceedings  here  do  not  call  for  a  cancellation 
of  the  lease  from  the  railroad  company  to  the  complainant 
iteamboat  company,  yet  from  what  has  been  said,  it  is  evident 
that  the  latter  company  cannot  avail  itself  of  said  lease  to 
prevent  the  respondents  from  reaching  the  railroad  track  and 
terminal  facility  of  the  former  company:  State  v.  Hartford  etc. 
R.  R.  Co.,  29  Conn.  538.  The  temporary  injunction  was  dis- 
solved by  the  chancellor  on  bill,  answer,  and  affidavits.  His 
action  should  not  be  disturbed,  unless  we  can  see  that  a  sound 
discretion  has  been  abused. 

The  chancellor  not  only  dissolved  the  injunction,  but  dis- 
missed the  bill.  In  dismissing  the  bill,  we  think  there  was 
error.  The  bill  alleged  that  respondents  were  using  and  occu- 
pying said  dock  and  pier  at  Titusville,  and  the  premises  and 
appurtenances  thereto  appertaining,  and  were  seeking  to  make 
their  headquarters  thereon,  and  also  the  using  and  occupying 
numerous  other  docks  at  other  points  on  said  river.  The  in- 
junction prayed  was  to  restrain  respondents  from  such  use  of 
said  docks,  and  from  making  them  the  usual  place  for  landing 
their  boat,  and  that  complainant  be  decreed  the  undisturbed 
and  undivided  possession  of  said  docks.  No  injunction  was 
granted  as  to  any  of  the  docks,  except  the  one  at  Titusville, 
but  respondents  answered,  tendering  an  issue  upon  the  aver- 
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ments  as  to  the  other  docks.  They  deny  that  they  are  mak- 
ing their  headquarters  on  the  Titusville  dock,  or  using  the 
same  otherwise  than  as  a  landing  at  the  railroad  terminus  for 
the  purpose  of  receiving  and  delivering  freight  from  and  to  the 
said  railroad.  It  was  proper,  we  think,  to  dissolve  the  injunction 
restraining  respondents  from  landing  their  boat  at  the  Titus- 
ville dock,  under  the  circumstances;  still,  the  bill  states  a  case 
which  would,  if  proven,  entitle  the  complainant  to  the  relief 
asked  upon  the  final  hearing,  and  it  was  not  proper  to  dismiss 
its  bill  without  an  opportunity  to  sustain  it  in  the  usual  way 
of  making  proof  in  such  cases.  It  cannot  be  said  that  no 
other  relief  was  sought  in  the  bill,  except  to  restrain  respond- 
ents from  landing  their  boat  at  the  Titusville  dock.  Unuer 
the  allegations  here,  and  the  circumstances  of  this  case,  the 
bill  should  not  have  been  dismissed:  2  High  on  Injunctions, 
sec.  1477;  Gray  v.  Baldwin,  8  Blackf.  164. 

The  decree  of  the  chancellor,  in  so  far  as  it  dissolved  the 
injunction,  is  affirmed,  and  in  so  far  as  it  dismissed  the  bill, 
is  reversed,  the  costs  of  the  appeal  to  be  divided  between  the 
parties.  

Injuxction  to  Rbstraiii  Trkspass  —  Whbn  Gkantkd.  —  Where  a  trespass 
or  series  of  trespasses  might  operate  to  destroy  or  seri^Aisly  impair  a  frauchiac, 
equity  will  prevent  the  injury  by  aa  injuaotion:  Mobile  r.  Louisville  etc.  H.  R. 
Co.,  84  Ala.  115;  5  Am.  St.  Rep.  342,  aad  note.  Equity  will  grant  an  iujunu- 
tioii  where  there  ia  danger  of  irreparable  injury,  or  when  the  value  of  an  in- 
heritance is  put  in  danger:  Bracken  r.  Preston,  1  Pino.  584;  44  Am.  Dec.  412, 
and  note.  An  injunction  should  only  issae  to  prevent  great  and  irreparaljle 
mischief:  Mine  v.  Stephens,  33  Conn.  497;  89  Am.  Dec.  217,  and  note;  Poindex- 
ter  V.  Henderson,  Walk.  (Misa.)  176;  12  Am.  Dec.  550,  and  note.  Injunctions 
may  be  granted  to  prevent  trespasses,  where  the  mischief  would  be  irrepara- 
ble,  and  to  avoid  a  multiplicity  of  suits:  Livingston  r,  Livingston,  6  Johns.  Ch. 
497;  10  Am.  Dec.  353;  Tantlinger  r.  Sullivan,  80  Iowa,  218;  see  extended 
note*  to  Smilh  v.  Gardner,  53  Am.  Rep.  346,  and  Jerom*  r.  Bos*,  1 1  Am.  Dec. 
497. 

iNJUNonoN  —  DisaoLTTTiON  —  MoTiona  FOR,  —  An  injunction  will  not  be 
dissolved  where  the  equity  of  the  bill  is  not  ienied  in  the  answer,  when  a 
motion  to  dissolve  it  is  made  upon  the  bill,  answer,  and  testimony:  Hamilton 
▼.  Whiiridge.  11  Md.  128;  69  Am.  Deo.  184,  and  note.  The  allegations  of  the 
answer  on  motion  to  dissolve  an  injunction  can  be  regarded  only  so  far  as  they 
are  responsive  to  the  bill:  Hardy  v.  Summers,  10  Gill  it  J.  316;  32  Am.  Dea 
167.  An  injuaotion  should  not  be  dissolved  on  the  denials  of  the  answer,  es> 
pecially  when  irreparable  injury  might  result,  unless  such  denials  were  full 
and  positive:  Kinney  v.  Bnsminger,  87  Ala.  340.  Where  the  allegations  of  th« 
complaint  are  made  on  information  and  belief,  and  are  positively  denied  un- 
der oath  in  the  answer,  the  injunction  should  be  dissolved:  Yuba  County  v 
Cloke,  79  CaL  239.     Oa  motiou  to  dissolve  an  injunction,  all  objections  to  th( 
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sufficiency  of  the  answer  will  be  considered:  Oibaon  T.  TiUon,  1  Bland,  352; 
17  Am.  Dec.  306,  and  note. 

iNJUsrcrriON  —  Dissolution  —  Setting  up  New  Matter.  —  An  injunction 
will  not  b«  dissolved  on  the  filing  of  defendant's  answer  admitting  plaintiff '» 
equity,  but  setting  up  new  matter  in  avoidance:  Burnley  v.  Cook,  13  Tex. 
586;  65  Am.  Dec.  79,  and  note.  An  injunction  will  not  be  set  aside  upon  a 
showing  by  the  defendant  that  since  its  issuance,  the  matter  complained  of 
has  been  abated,  unless  notice  of  the  application  was  given  to  the  plaintiff: 
Bejflon  V.  Bowers,  12  Cal.  270. 

Injunction  —  Dissolution  —  Discretion  of  Court.  —  An  order  granting 
or  dissolving  an  injunction  is  a  matter  of  discretion  with  tha  trial  eourt,  and 
will  not  be  reviewed,  except  where  abuse  of  that  discretion  appears:  Porter  v. 
Jennings,  89  Cal.  440;  Harriton  r.  Yerby,  87  Ala.  185;  ie«  CoUam  t.  Currie, 
42  La.  Ann.  875. 
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[28  Florida,  658.] 

Emim XNT  Domain  —  Street  Improvement  not  an  Appropriatioit  or 
Private  Property.  —  A  constitutional  guaranty  that  private  property 
•hall  not  be  taken  without  compensation  does  not  extend  to  consequent 
tial  damages  resulting  to  abutting  property  from  authorized  or  lawful 
changes  of  the  grade  of  th«  street  or  other  street  improvement  by  muni' 
eipal  authority. 

XuiNiNT  Domain  —  Street  Improvement  —  What  Necessary  to  a  Tak- 
ing 01  Private  Property.  —  A  trespass  upon,  or  physical  invasion  of, 
property  abutting  on  a  street  is  necessary  to  bring  municipal  authorities, 
when  improving  streets,  within  a  constitutional  prohibition  against  tak- 
ing private  property  without  compensation.  So  long  as  such  authorities 
keep  within  the  scope  of  their  powers  in  using  or  improving  the  street 
for  street  purposes,  they  are  under  no  liability  to  abutting  owners  for 
any  damage  resulting  from  a  change  of  grade  or  other  improvement  in 
the  street,  made  for  the  convenience  or  benefit  of  the  public  in  using  it 
as  such. 

Eminent  Domain  —  Improvement  of  Dedicated  Street. — The  voluntary 
dedication  of  a  street  as  a  highway  constitutes  it,  to  the  extent  that  it 
is  necessary  to  be  used  as  a  street,  the  property  of  the  people  of  the 
state,  and  carries  the  continuing  power  to  change  its  grade,  or  to  other- 
wise improve  it  for  street  purposes.  This  power  may  be  delegated  by 
the  legislature  to  municipalities,  and  to  its  exercise  the  abutting  owner 
is  at  all  times  subject,  without  becoming  entitled  to  additional  compen- 
sation. 

Eminent  Domain  —  Improvement  of  Streets. — Incidental  Rights  of 
Abutting  Owners  on  streets  to  egress  and  ingress  from  and  to  the 
property  by  way  of  the  street,  and  of  light  and  air  which  the  street  af- 
fords,  ar«  not  possessed  by  the  public.  These  rights  are  protected  by  a 
»©ustitutional  prohibition  against  taking  private  property  without  com- 
pensation, subordinate  only  to  the  right  of  the  state,  or  any  authorized 
municipal  or  governmental  agency  acting  for  it,  to  alter  the  grade  or 
otherwise  improve  the  street  for  street  purposes. 
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EuiNKHT  Domain  —  Riqhts  or  Abuttiko  Sthiet  Ownbrs  Subobdinatb 
TO  Street  Improvembnt.  —  The  original  and  all  subsequent  purchasers 
of  property  abutting  on  a  street  take  with  the  implied  understanding 
and  agreement  that  the  public  shall  have  the  right  to  improve  or  alter 
the  street  for  street  purposes,  aud  that  they  can  sustain  no  claim  for 
damages  resulting  to  their  property  from  the  impairment  or  destruction 
of  their  incidental  rights  of  ingress  and  egress  aud  of  light  and  air,  as  a 
mere  consequence  from  the  use  or  improvement  of  the  street  as  a  higli- 
way. 

Eminent  Domain  —  Improvement  or  Streets —  What  does  not  Con- 
STii'UTE  Appropriation.  —  So  long  as  there  is  no  application  of  a  street 
to  purposes  other  than  those  of  a  highway,  and  no  diversion  of  it  from 
street  purposes,  any  changes  of  grade  made  lawfully  and  in  good  faith,  of 
not  maliciously,  or  for  the  purpose  of  doing  injury  to  the  abutter,  are 
not  within  the  constitutional  prohibition  against  taking  private  property 
without  compensation,  nor  the  basis  for  an  action  for  damages. 

Eminent  Domain — Imprgtimint  of  Streets. — Consequential  Damages 
involved  in  the  lawful  improvement  of  a  street  for  street  purposes  arc 
merely  the  consequence  of  a  legal  act,  and  not  a  taking  of  property. 
They  cannot  form  the  basis  for  a  recovery  in  the  courts,  nor  of  a  lawful 
claim  for  compensation. 

Eminent  Domain — Improvement  of  Streets  —  Constitutional  Law. — 
Under  constitutional  provisions  that  private  property  shall  not  be  taken 
without  compensation,  and  that  the  legislature  may  provide  for  the 
drainage  of  the  land  of  one  person  over  or  through  that  of  another  upon 
compensation  to  the  former,  and  that  no  private  property  or  right  of  way 
shall  be  appropriated  to  the  use  of  any  corporation  or  individual  without 
full  compensation  to  the  owner,  irrespective  of  any  benefit  from  any  im- 
provement proposed  by  such  individual  or  corporation,  a  municipal  cor- 
poration is  not  liable  for  consequential  damages  resulting  to  abutting 
property  owners  from  a  lawful  change  of  the  grade  of  the  street  by 
means  of  the  erection  of  a  viaduct,  or  other  authorized  improvement  of 
the  street  for  street  purposes. 

Eminent  Domain  —  Street  Improvement  —  Erection  of  ViADUcr  not 
Appropriation  without  Compensation.  —  An  authorized  erection  of 
a  viaduct  in  a  street,  by  a  municipal  corporation,  for  the  purpose  of  chan- 
ging the  grade  of  the  street  for  street  purposes,  is  not  a  taking  of  the 
property  of  the  abutting  owner  without  compensation  which  entitles 
bim  to  consequential  damages,  although  his  incidental  rights  of  ingre^ 
and  egress,  light  and  air,  are  destroyed  thereby,  and  other  corporations 
besides  the  municipality  have  contributed  to  the  expense  of  building  such 
viaduct. 

Eminent  Domain  — Viaduct  as  Divkb.sion  of  Street  from  Street  Pur- 
POSES  —  Appropriation  without  Compensation. — Where  the  neces- 
sity for  a  viaduct  in  a  street  is  created  by  railroad  tracks  crossing  the 
street,  the  erection  of  such  viaduct  by  a  municipality,  financially  aided 
by  the  railroad  company,  would  seem  to  be  a  diversion  of  the  street  from 
■treet  purposes,  and  a  taking  of  private  property  without  compensation, 
which  would  entitle  the  abutting  street  owner  to  consequential  damages. 

A.  W.  CockreU  and  Son,  for  the  appellants. 

W.  B.  Young  and  J.  M.  Barrs,  for  the  respondent. 
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Raney,  C.  J.  The  last  clause  in  the  twelfth  section  of  the 
declaration  of  rights  of  our  constitution  is:  *'  Nor  shall  private 
property  be  taken  without  just  compensation."  This  is  not, 
however,  the  only  provision  of  that  instrument  relating  to  the 
exercise  of  the  right  of  eminent  domain.  There  are  two  sec- 
tions in  the  Miscellaneous  Provisions,  or  article  16,  which 
read  as  follows:  — 

Sec.  28.  The  legislature  may  provide  for  the  drainage  of 
the  land  of  one  person  over  or  through  that  of  another  upon 
just  compensation  therefor  to  the  owner  of  the  land  over  which 
such  drainage  is  had. 

Sec.  29.  No  private  property  nor  right  of  way  shall  be  ap- 
propriated to  the  use  of  any  corporation  or  individual  until 
full  compensation  shall  be  first  made  to  the  owner,  or  first  se- 
cured to  him  by  deposit  of  money;  which  compensation,  irre- 
spective of  any  benefit  from  any  improvement  proposed  by 
such  corporation  or  individual,  shall  be  ascertained  by  a  jury 
of  twelve  men,  in  a  court  of  competent  jurisdiction,  as  shall 
be  provided  by  law. 

It  cannot  be  denied  that  the  almost  uniform  course  of  decis- 
ion has  been  that  a  municipal  government  was  not  liable  for 
any  consequential  damages  resulting  to  dwelling  lots  from  an 
authorized  or  lawful  change  of  grade  of  the  street  by  the  mu- 
nicipal authorities,  where  the  constitutional  provision  obtain- 
ing has  been  like  that  of  our  declaration  of  rights:  "  Nor  shall 
private  property  be  taken  without  just  compensation."  Such 
seems  to  have  been  this  court's  understanding  of  the  law 
twenty  years  ago,  as  is  shown  by  Dorman  v.  Jacksonville,  13 
Fla.  538;  7  Am.  Rep.  253. 

The  meaning  given  by  the  courts  and  commentators  to  the 
words  "  taken  "  or  "  appropriated,"  as  used  in  such  a  provis- 
ion, is,  that  there  must  be  a  trespass  upon  or  a  physical  inva- 
sion of  the  abutting  property  to  bring  municipal  authorities 
within  the  constitutional  prohibition,  so  long  as  such  author- 
ities keep  within  the  scope  of  their  powers  in  using  or  im- 
proving the  street.  If  they  do  no  illegal  act,  as  by  creating  a 
nuisance,  or  do  not  appropriate  the  street  to  other  than  street 
purposes,  or  do  not  invade  or  do  physical  injury  to  the  abut- 
ting property,  there  is,  in  the  absence  of  negligence,  or  of  the 
want  of  due  skill  and  care  in  making  improvements  (which 
negligence  or  want  of  care  or  skill  may  of  itself  be  a  ground 
of  corporate  responsibility  for  damages),  no  liability  to  the 
owners  of  such  property  for  any  damage   resulting   from  a 
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change  of  grade  or  other  improvement  in  the  street  made  by 
the  municipal  powers  for  the  convenience  or  benefit  of  the 
public  in  using  the  highway  as  such.  The  voluntary  dedica- 
tion of  the  street  as  a  highway  creates  certain  rights  in  the 
public;  the  land  so  dedicated  becomes,  to  the  extent  that  it  is 
necessary  to  be  used  for  a  street,  the  property  of  the  people  of 
tlie  state,  and  the  dedication  of  it  to  such  purpose  carries,  in 
this  country,  as  well  as  in  England,  the  continuing  power  to 
change  its  grade  or  otherwise  improve  it,  in  so  far  as  such 
improvements  are  for  street  purposes.  This  power  may  be 
delegated  by  the  legislature  to  a  municipality  as  one  of  its  gov- 
ernmental agencies,  and  to  the  exercise  of  these  powers  the  fee 
of  the  abutting  owner  in  the  street  to  its  center  is  at  all  times 
subject,  in  the  manner  or  to  the  extent  indicated  above,  under 
a  constitutional  provision  like  that  in  our  bill  of  rights. 

In  some  cases  holding  these  views,  there  has  been  an  omis- 
sion, at  least,  to  notice  any  distinction  between  the  rights  of 
an  abutting  owner,  as  such,  and  the  public  generally  in  or  as 
to  the  streets,  but  there  can  be  no  doubt  that  there  is  a  sub- 
stantial and  clearly  defined  difference.  There  is  incident  to 
abutting  property,  or  its  ownership,  even  where  the  abutter's 
fee  or  title  does  not  extend  to  the  middle  of  the  street,  but 
only  to  its  boundary,  certain  property  rights  which  the  public 
generally  do  not  possess.  They  are  the  right  of  egress  and 
ingress  from  and  to  the  lot  by  the  way  of  the  street,  and  tlie 
riglit  of  light  and  air  which  the  street  afifords.  Viewing  prop- 
erty to  be  not  the  mere  corporal  subject  of  ownership,  but  as 
being  all  the  rights  legally  incidental  to  the  ownership  of  such 
subject,  which  rights  are  generally  said  to  be  those  of  user, 
exclusion,  and  disposition,  or  the  right  to  use,  possess,  and 
dispose  of  (Lewis  on  Eminent  Domain,  sees.  54,  55;  Dillon  on 
Municipal  Corporations,  sec.  587  b;  Cooley's  Constitutional 
Limitations,  675,  676),  we  are  satisfied  that  the  rights  just 
mentioned  are  within  the  meaning  of  the  word  "property,"  as 
it  is  used  in  this  constitutional  provision.  These  incidental 
rights  of  property  are  under  a  constitutional  guaranty  simply 
against  the  "taking"  or  "appropriation"  of  property,  subor- 
dinate to  the  right  of  the  state,  or  any  duly  authorized  gov- 
ernmental agency  acting  for  it,  to  alter  the  grade  or  otherwise 
improve  the  streets  for  street  purposes.  An  originnl  purchaser 
of  an  abutting  lot,  and  all  subsequent  purclr  Fer^,  tnke  with 
the  implied  understanding,  or  as  tacitly  ngiieii,',  that  the 
public  shall  have  the  right  to  thus  improve  or  alter  the  street 
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80  far  as  may  be  necessary  for  its  use  as  a  street,  ami  tii.it 
they  can  sustain  no  claim  for  damages  resulting  to  their  lots 
or  property  from  the  impairment  or  destruction  of  such  inci- 
dental rights,  as  a  mere  consequence  from  the  use  or  improve- 
ment of  the  streets  as  highways.  Ohio  and  Kentucky  alone, 
of  all  the  courts  of  this  country,  have  denied  such  subordina- 
tion of  these  incidental  rights  to  the  highway  rights  of  the 
public.  The  doctrine  of  the  courts  of  the  other  states  and  of 
the  United  States  is,  that  so  long  as  there  is  no  application  of 
the  itreet  to  purposes  other  than  those  of  a  highway,  or  no  di- 
version of  it  from  street  purposes,  any  changes  of  grade  made 
lawfully  and  in  the  exercise  of  good  faith,  or  not  maliciously, 
or  for  the  purpose  of  doing  injury  to  the  abutter,  is  not  within 
the  constitutional  inhibition  against  taking  property  without 
compensation,  nor  the  basis  for  an  action  for  damages:  Lewis 
on  Eminent  Domain,  sec.  96,  and  authorities  cited  in  note; 
Dorman  v.  JacksonvilUf  13  Fla.  538;  7  Am.  Rep.  253. 

The  Ohio  doctrine,  as  summarized  by  Lewis  in  his  work  on 
eminent  domain  (sec.  98,  pp.  121, 122),  gives  a  right  of  recov- 
ery not  only  under  the  circumstances  indicated  above,  but  also 
where  one  builds  to  an  established  grade,  and  it  is  changed  to 
his  damage;  or  where  one  builds  before  a  grade  is  established, 
but  succeeds  in  anticipating  the  grade,  which  is  afterwards 
established,  and  the  grade,  after  being  so  established,  is 
changed;  or  where  one  builds  before  a  grade  is  established, 
and  afterwards  an  unreasonable  grade  is  established.  The 
right  of  recovery  is  based  in  the  later  cases  there  upon  the 
guaranty  that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation  (Lewis  on  Eminent  Domain, 
122),  and  the  property  taken  is  spoken  of  in  these  cases  as  the 
right  of  access.  In  the  earlier  cases,  however,  the  ground  of 
the  decision  was  that  of  natural  right  and  justice.  Judge 
Dillon,  in  a  note  to  his  work  on  municipal  corporations  (sec. 
990,  p.  1226),  says  of  the  doctrine  obtaining  in  this  state,  that 
the  common-law  measure  of  the  liability  of  municipal  corjiora- 
tions  has  been  designedly  and  deliberately  carried  beyond  the 
limits  established  by  the  current  of  decision  elsewhere. 

In  Kentucky,  in  the  case  of  Louisville  v.  Louisville  Rolling  Mill 
Co.,  3  Bush,  416,  96  Am.  Dec.  243,  the  grade  of  the  street  wai 
to  be  raised  twelve  feet  above  the  mill  company's  lot,  at  the 
only  point  of  ingress  and  egress,  the  improvement  entirely 
closing  the  passway,  and  in  Newport  etc.  Bridge  Co.  v. 
Foote,  9  Bush,  264,  there  was  sufficient  space  left  between  the 
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appellee's  lot  and  the  bridge  for  two  wagons  to  pass  abreast, 
and  in  the  former  the  abutting  owner  was  held  entitled  to  re- 
lief, on  the  ground  that  there  was  a  taking  of  his  private  prop- 
erty, an  interference  with  his  private  right  of  air,  light,  and 
passway,  while  in  the  latter  relief  was  denied,  as  there  was  no 
interference  with  the  private  rights  of  the  appellee,  the  lessen- 
ing in  value  of  his  lots  from  th?  lawful  construction  of  the 
bridge  and  the  avenues  leading  to  it  being  regarded  as  mere 
consequential  damages,  not  constituting  a  cause  of  action.  See 
also  Kemper  v.  Louisville,  14  Bush,  87;  Lewis  on  Eminent  Do- 
main, sec.  99;  2  Dillon  on  Municipal  Corporations,  note  to  sec. 
990,  p.  1226.  Both  Judge  Dillon  and  Mr.  Lewis  treat  the 
Kentucky  doctrine  as  virtually  making  the  extent  of  the  in- 
jury, and  not  the  fact  of  injury,  the  basis  of  municipal  liability. 

The  provision  of  the  Kentucky  constitution  is:  *'  Nor  shall 
any  man's  property  be  taken  or  applied  to  public  use  without 
the  consent  of  his  representatives,  and  without  just  compensa- 
tion being  previously  made  to  him." 

In  Ohio  there  are  two  sections  on  the  subject  in  the  consti- 
tution of  1851.  They  are  the  nineteenth  section  of  the  bill  of 
rights,  and  the  fifth  section  of  the  thirteenth,  or  "corporations," 
article,  and  they  read  as  follows:  — 

"  Private  property  shall  ever  be  held  inviolate,  but  subser- 
vient to  the  public  welfare.  When  taken  in  time  of  war  or 
other  public  exigency,  imperatively  requiring  its  immediate 
seizure,  or  for  the  purpose  of  making  or  repairing  roads  which 
shall  be  open  to  the  public  without  charge,  a  compensation 
shall  be  made  to  the  owner  in  money;  and  in  all  other  cases 
where  private  property  shall  be  taken  for  public  use,  a  com- 
pensation therefor  shall  be  first  made  in  money,  or  first  secured 
by  a  deposit  of  money;  and  such  compensation  shall  be  as- 
sessed by  a  jury,  without  deduction  for  benefits  to  any  prop- 
erty of  the  owner":  Bill  of  Rights,  sec.  19,  art.  1. 

"No  right  of  way  shall  be  appropriated  to  the  use  of  anjr 
corporation  until  full  compensation  shall  be  first  made  in 
money,  or  first  secured  by  a  deposit  of  money,  to  the  owner, 
irrespective  of  any  benefit  from  any  improvement  proposed  by 
such  corporation;  which  compensation  shall  be  ascertained  by 
a  jury  of  twelve  men,  in  a  court  of  record,  as  shall  be  prescribed 
by  law":  Corp.  Art.,  sec.  5,  art.  13. 

The  courts  of  Ohio  do  not  attempt  to  sustain  their  peculiar 
doctrine  upon  the  theory  that  there  is  anything  exceptional  in 
the  constitution  of  that  state.     They  hold,  as  indicated  above, 
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that  there  is  a  "  taking"  of  property.  As  much  as  the  decisiong 
of  Ohio  haTe  been  discussed  by  other  courts  and  by  commen- 
tators, there  can  be  found  neither  in  those  discussions  nor  in 
the  decisions  themselves  any  suggestion  that  the  Ohio  doc- 
trine is  referable  to  anything  peculiar  in  the  constitution  of 
that  state.     The  same  is  true  of  the  Kentucky  decisions. 

It  is  not  to  be  denied  that  much  hardship  has  resulted  to 
individuals  in  their  property  rights,  from  time  to  time,  from  the 
established  doctrine,  nor  have  the  courts  failed  to  appreciate 
t::8se  hardships.  In  O'Connor  v.  Pittsburgh,  18  Pa.  St.  187,  a 
case  in  which  the  city  authorities  reduced  the  previously  es- 
tablished grade,  with  reference  to  which  the  church  of  the 
plaintifiF  had  been  constructed,  and  cut  down  the  street  seven- 
teen feet  in  front  of  the  church.  Chief  Justice  Gibson,  deliv- 
ering the  opinion  of  the  court,  said:  "  We  have  had  this  cause 
reargued  in  order  to  discover,  if  possible,  some  way  to  relieve 
the  plaintifiF  consistently  with  law;  but  I  grieve  to  say  we  have 
discovered  none."  Still,  this  doctrine  has  been  so  firmly  estab- 
lished as  law,  based  upon  the  principle  of  the  rights  of  the 
state  in  highways  and  the  immunity  of  itself,  and  of  govern- 
mental agencies  acting  for  it  and  for  the  benefit  of  the  people, 
that,  notwithstanding  the  departure  of  the  Ohio  courts,  they 
have  found  themselves  unable  to  ignore  or  change  it,  though 
suggestions  have  at  times  fallen  from  them  as  to  the  advis- 
ability of  the  law-making  power  doing  so.  These  suggestions? 
and  doubtless  a  growing  sense  of  the  harsh  consequences  of 
the  doctrine,  have  led  to  not  only  legislative  action,  but  also 
to  changes  in  the  organic  law  of  many  states,  as  shown  by  the 
constitutions  of  Pennsylvania  of  1873,  and  that  of  Alabama 
of  1875,  by  which  it  is  provided  that  municipal  and  other  cor- 
porations and  individuals  invested  with  the  privilege  of  taking 
private  property  for  public  use  shall  make  just  compensation 
for  the  property  taken,  injured,  or  destroyed,  and  that  of 
Arkansas  of  1874,  providing  that  private  property  shall  not 
be  "taken,  appropriated,  or  damaged,"  and  those  of  Illinois 
of  1870,  West  Virginia  of  1872,  Missouri  of  1875,  Colorado  and 
Texas  of  1876,  Georgia  of  1877,  and  California  of  1879,  that  it 
shall  not  be  "  taken  or  damaged."  The  purpose  and  the  eflfect 
of  this  ii.troduction  of  the  words  "injured,"  "destroyed,"  or 
"  damaged  "  was  to  give  compensation  for  damages  often  re- 
sulting to  private  property  where  there  was  not  a  "  taking  "  of 
the  property.  There  being  no  taking  of  private  property,  and 
consequently   no   infraction   of  the   constitutional    guaranty 
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against  taking  without  making  just  compensation,  there  were 
yet,  as  just  intimated,  many  cases  in  which  damages  resulted 
to  property  owners,  although  the  works  or  improvements  were 
constitutioniilly  authorized  hy  the  law-making  power  of  a 
state,  and  carefully  and  skillfully  executed  by  governmental 
agencies.  Such  damage,  not  being  occasioned  by  any  illegal 
or  wrong  act,  has  found  expression  in  the  phrase,  Damnum 
absque  injuria.  It  has  also  become  the  custom  to  speak  of 
such  damages  as  consequential  damages,  meaning  that  they 
are  simply  the  consequence  of  a  legal  act,  and  therefore  are 
not  a  basis  of  recovery  in  the  courts,  nor  of  a  lawful  claim  for 
compensation.  It  seems  not  to  have  been  the  purpose  of  these 
amendments  to  give  a  right  of  recovery  for  all  damaging  con- 
sequences resulting  from  the  improvement  to  the  owner  of 
the  property  affected,  but  only  for  such  as  affect  physically 
some  right  of  property  incident  to  the  abutting  property. 

This  is  illustrated  by  the  cases  of  Edvnmdson  v.  Pittsburgh 
etc.  R.  R.  Co.,  Ill  Pa.  St.  316,  Pennsylvania  R.  R.  Co.  v.  Zijj- 
'pineoit,  116  Pa.  St.  472,  2  Am.  St.  Rep.  618,  Chester  Co.  v. 
Brower,  117  Pa.  St.  647,  2  Am.  St.  Rep.  713,  Pennsylvania 
R.  R.  Co.  T.  Marchant,  119  Pa.  St.  541,  4  Am.  St.  Rep.  659, 
Pennsylvania  etc.  R.  R.  Co.  v.  Walsh,  124  Pa.  St.  544,  10  Am. 
St.  Rep.  611,  cited  by  appellant's  counsel,  and  which  are  de- 
cisions under  the  new  provision  of  the  constitution  of  Pennsyl- 
vania, referred  to  above.  This  provision,  so  far  as  it  need  be 
given  now,  is  as  follows:  "Municipal  and  other  corporations 
and  individuals  invested  with  the  privilege  of  taking  private 
property  for  public  use  shall  make  just  compensation  for 
property  taken,  injured,  or  destroyed  by  the  conbtruction 
,  or  enlargement  of  their  works,  highways,  or  improvements, 
which  compensation  shall  be  paid  or  secured  before  such  tak- 
ing, injury,  or  destruction."  The  first  case  was  an  action  for 
damages  done  to  plaintiff's  buildings  and  land  by  negligent 
blasting  and  the  reckless  and  careless  construction  of  the 
road  by  the  contractors.  The  company  had  been  given  the 
right  to  enter  and  construct,  and  did  not  enter  or  construct 
under  the  right  of  eminent  domain.  It  was  held,  upon  the 
facts  of  the  onse,  that  the  company  was  not  liable  for  the  neg- 
ligence of  its  contractor,  who  was  exercising  an  independent 
employment,  and  to  whom  the  maxim  respondeat  superior  ap- 
plied; and  that  a  railroad  company  to  which  one  grants  the 
right  to  enter  upon  his  land  and  construct  a  road  is  not  liable 
for  damages  resulting  as  a  consequence  of  the  company's  en- 
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tering  and  constructing;  and  that  the  above  provision  of  the 
constitution  did  not  apply  to  damages  resulting  from  careless- 
ness or  negligence  in  constructing  a  railroad.  "The  words 
'injured  or  destroyed,'  as  found  in  this  section,  as  every  one 
knows,"  says  the  opinion,  "were  not  designed  to  change,  alter, 
or  limit  the  nature  and  effect  of  corporate  contracts,  but  to 
impose  on  those  having  the  right  of  eminent  domain  a  liabil- 
ity for  consequential  damages  from  which  they  had  been  pre- 
viously exempt To  create  a  liability  for  injuries  of  this 

kind,  and  to  make  corporations  responsible  for  such  damages, 
was  the  object,  and  only  object,  of  the  section  under  discus- 
sion." In  the  second  of  the  above  cases  {Pennsylvania  R.  R. 
Co.  V.  Lippincott,  116  Pa.  St.  472;  2  Am.  St.  Rep.  618),  a  rail- 
road company  erected  on  its  own  land  a  viaduct,  and  operated 
a  railroad  thereon,  and  it  was  held  that  there  could  be  no  re- 
covery for  damages  resulting  to  plaintiff's  property,  lying  on 
the  opposite  side  of  the  street,  from  noise,  smoke,  and  dust, 
the  necessary  consequence  of  a  due  operation  of  the  railroad, 
no  portion  of  his  property  having  been  taken  or  used  in  the 
construction  of  the  viaduct;  and  that,  except  on  proof  of  negli- 
gence, the  lawful  use  by  a  railroad  company  of  a  lawful  erec- 
tion entirely  upon  its  own  property  was  not  the  subject  of 
damages,  under  the  above  section  of  the  constitution.  It  was 
said  by  the  court,  that  none  of  the  plaintiff's  property  had 
been  taken,  nor  any  of  his  rights  infringed,  so  that  neither  by 
the  constitution  nor  by  the  case  quoted  was  there  warrant 
for  his  contention;  that  over  and  beyond  the  damage  which 
arises  from  the  taking  of  the  property,  whether  in  the  shape 
of  land  or  a  right,  the  constitution  imposed  on  corporations  a 
direct  responsibility  for  every  injury  for  which  a  natural  per- 
son would  be  liable  at  common  law,  and  that  this  was  held  in 
the  preceding  case,  but  that  beyond  this  they  could  not  go. 
The  third  of  the  above  cases  {Chester  Co.  v.  Brower,  117  Pa.  St. 
647;  2  Am.  St.  Rep.  713)  is  one  in  which  the  county  erected  a 
bridge  with  stone  abutments  and  piers  on  a  street  and  over  a 
creek  in  a  borough.  The  approach  or  abutment  of  the  bridge 
was  of  solid  masonry,  and  extended  in  front  of  Brower's  lot 
and  house.  It  is  stated  that  the  street  could  no  longer  be 
used  except  for  travel  on  foot,  the  travel  now  passing  over  the 
approach  and  upon  the  bridge.  The  conclusion  reached  was, 
that  the  county  was  liable  in  an  action  on  the  case  for  the 
consequential  damages  to  the  property,  and  this,  though  the 
legislature  had  not  provided  a  remedy  to  enforce  the  right 
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given  by  the  provision  of  the  constitution.     "There  was,"  ob. 
Berves  the  opinion,  "  no  taking  of  the  property  of  the  plaintiff 

by  the  county  for  the  purpose  of  constructing  the  bridge 

The  claim  was  for  consequential  damages  caused  by  the  erec- 
tion of  the  abutments  of  the  bridge  some  fourteen  feet  above 
the  grade  of  the  street  in  front  of  the  plaintiff's  house.  It  fol- 
lows that  under  the  law  as  it  stood  at  and  prior  to  the  adop- 
tion of  the  constitution  he  would  have  been  without  remedy: 
Struthers  v.  Dunkirk  etc.  R'y  Co.,  87  Pa.  St.  282,  and  cases 
there  cited.  The  constitution  of  1874  made  a  radical  change 
in  the  law  as  regards  consequential  injuries."  In  the  fourth 
case  {Pennsylvania  R.  R.  Co.  v.  Marchant,  119  Pa.  St.  541;  4 
Am.  St.  Rep.  659),  in  which  the  facts  were  quite  similar  to 
those  in  the  second  case,  the  decision  was,  that  the  mischief 
which  the  constitutional  convention  had  before  it  in  adopting 
the  above  section  was  the  want  of  a  remedy  under  previous 
constitutions  to  obtain  compensation  when  property  was  in- 
jured or  destroyed  in  the  construction  or  enlargement  of  cor- 
porate works,  though  no  portion  of  it  was  actually  taken  by 
the  corporation;  and  that  the  remedy  provided  thereby,  to 
secure  just  compensation  by  corporations  for  property  "in- 
jured or  destroyed,"  has  relation  to  injuries  which,  though 
properly  termed  consequential,  are  yet  to  be  understood  as 
confined  to  such  injuries  to  one's  property  as  are  actual,  posi- 
tive, and  visible,  and  are  the  natural  and  necessary  results  of 
the  original  construction  or  enlargement  of  its  works  by  a  cor- 
poration, and  of  such  certain  character  that  compensation 
therefor  may  be  ascertained  at  the  time  the  works  are  being 
constructed  or  enlarged,  and  paid  or  secured,  as  provided 
in  the  constitution,  in  advance;  that  a  railroad  corporation 
which  has  constructed  its  railroad  on  its  own  property  in  a 
city  without  taking  any  portion  of  another's  property  is  not 
liable  for  those  indirect  injuries  which  are  the  result  merely 
of  the  operation  of  its  road  in  a  lawful  manner,  and  without 
negligence,  unskillfulness,  or  malice;  that  the  provision  was 
not  intended  to  impose  on  corporations  a  liability  in  the  oper- 
ation of  their  works  which  has  never  been  imposed  on  indi- 
viduals. The  remaining  case  {Pennsylvania  etc.  R.  R.  Co.  v. 
WaUh,  124  Pa.  St.  644;  10  Am.  St.  Rep.  611)  decides  that 
where  a  railroad  is  laid  down  upon  a  public  street,  and, 
tijough  at  grade,  is  so  constructed,  with  reference  to  the  prop- 
erty of  an  abutting  owner,  that  by  its  ojieration  in  a  lawful 
manner  access  to  the  property,  if  not  cut  off,  is  rendered  dan- 
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gerouB,  the  company  is  liable  for  consequential  damages,  un- 
der the  constitution.  The  distinction  between  this  case  and 
those  of  Lippincott  and  Marchant  is,  that  in  the  latter  there 
was  no  injury  by  reason  of  the  construction  of  the  road, 
whereas  here  it  was  the  direct  result  of  the  construction,  the 
track  being  laid  close  to  the  curbstone  on  the  side  of  the  street 
next  to  plaintiff's  property,  with  the  effect  indicated.  See  also 
Fennsylvania  etc.  Ry  Co.  v.  Ziemer,  124  Pa.  St.  560.  The  case 
cited  from  Alabama  {City  Council  of  Montgomery  v.  Maddox, 
89  Ala.  181)  holds,  under  a  constitutional  provision  similar  to 
that  of  Pennsylvania  omitting  the  words  "or  secured,"  that 
the  liability  of  a  municipal  corporation  extends  to  all  cases  of 
injury  caused  by  grading  or  cutting  down  streets  or  sidewalks, 
without  regard  to  the  original  dedication  or  condemnation,  or 
to  damages  paid  on  former  occasions,  the  measure  of  damages 
in  every  case  being  the  difference  in  the  market  value  of  the 
property  before  and  after  grading. 

Tiiere  is,  in  these  Pennsylvania  and  Alabama  decisions, 
nothing,  considering  the  provisions  of  our  constitution,  that 
aids  appellants. 

We  are  unable  to  find,  in  either  or  all  of  the  three  sections 
of  our  constitution,  a  justification  for  the  theory  of  appellants' 
counsel  that  the  use  of  the  term  "  right  of  way,"  in  the  last  of 
the  three  sections,  was  intended  as  an  adoption  of  the  rule 
allowing  indirect  or  consequential  damages.  We  do  not  doubt 
that  the  abutting  owner's  right  of  access,  or  of  ingress  and 
egress  from  and  to  the  street,  and  of  light  and  air  from  the 
open  space  above  or  over  the  surface  of  the  street,  are  ease- 
ments and  private  property  incidental  to  the  ownership  of  the 
abutting  lot,  nor  that  these  easements  cannot  be  "  taken  "  or 
"appropriated"  without  just  compensation  being  made  for 
them  as  such  property.  This  is  fully  demonstrated  by  the 
New  York  elevated  railroad  cases  {Story  v.  Ne^o  York  etc. 
R.  R.  Co.,  90  N.  Y.  122;  43  Am.  Rep.  146  (decided  in  1882); 
Lahr  v.  Metropolitan  etc.  R'y  Co.,  104  N.  Y.  268;  Abendroth  v. 
Manhattan  Ry  Co.,  122  N.  Y.  1;  19  Am.  St.  Rep.  461),  here- 
after to  be  noticed,  and  by  other  authorities,  as  indicated  both 
above  and  hereafter. 

Whatever  meaning  we  give  to  the  expression  "right  of  way," 
we  still  find  nothing  in  the  constitution  that  places  it  within 
the  protection  or  inhibition  of  that  instrument,  unless  such 
right  of  way  is  "  taken  "  or  "  appropriated."  These  words, 
''taken"  and  "appropriated,"  it  seems  to  us,  were  used  in 
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their  well-defined  sense,  and  in  no  other.  There  is  nothing  in 
the  proceedings  of  the  constitutional  convention  which  justi- 
fies an  inference  that  these  words  were  used  in  any  other 
sense,  or  that  the  framers  of  that  instrument  intended  to  give 
compensation  for  damages  or  injury  other  than  such  as  should 
result  from  a  taking  or  appropriation,  as  distinguished  from 
consequential  damages. 

An  examination  of  these  proceedings  proves  that  the  clause 
of  the  bill  of  rights  was  adopted  on  the  third  day  of  July,  and 
without  anything  to  distinguish  its  consideration:  Jour.  Const. 
Conv.  1885,  pp.  229,  230. 

The  first  time  anything  like  section  29  of  article  16,  Mis- 
cellaneous Provisions,  appears  to  have  been  brought  to  the 
attention  of  the  convention  was  the  eleventh  day  of  the  same 
month,  and  in  the  seventh  section  of  an  article  reported  by 
the  minority  of  the  committee  on  private  corporations.  The 
majority  had  recommended  two  sections  to  constitute  an  arti- 
cle to  be  entitled  "  Private  Corporations,"  and  substantially 
the  same  as  those  finally  adopted  July  2l8t,  and  now  consti- 
tuting sections  30  and  31  of  article  16,  they  being  intended  to 
prevent  unjust  discrimination  and  unjust  charges  by  common 
carriers  and  others  performing  service  of  a  public  nature,  and 
prohibiting  common  carriers  from  granting  free  passes  or  dis- 
counting fares  of  members  of  the  legislature  and  salaried  ofli- 
cers  of  the  state.  The  seventh  section  of  the  article  reported 
by  the  minority  of  the  committee  as  an  article  to  be  entitled 
"Private  Corporations"  uses  the  words  "no  property,"  instead 
of  "  no  private  property  nor  right  of  way,"  and  does  not  use 
the  word  "  individual."  Tliis  minority  report  was  indefinitely 
postponed  on  the  I8th  of  July,  notice  of  motion  for  a  reconsid- 
eration of  the  vote  being  given. 

On  the  twenty-first  day  of  July,  the  sixteenth  article  being 
under  consideration,  the  following  were  offered  as  additional 
sections,  and  were  referred  to  the  committee  on  miscellaneous 
provisions:  — 

*'  The  right  of  drainage,  and  the  means  to  secure  it,  shall  be 
promoted  and  protected,  and  the  right  of  way  through  inferior 
lands  for  the  drainage  of  superior  by  the  direct  as  well  as  by 
the  natural  course  shall  be  provided  for  and  enforced;  pro- 
vided, that  the  cost  and  damage  of  such  easement  may  be 
assessed  in  proportion  to  benefit  upon  the  lands  of  the  parties 
applying  for  the  same;  and  provided  further,  that  the  owners 
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of  lands  bearing  the  servitude  shall  be  entitled  to  just  compen- 
gation  from  the  parties  so  applying." 

"  The  right  to  collect  rates  or  compensation  for  the  use  of 
water  supplies  to  any  county,  city,  or  town,  or  the  inhabitants 
thereof,  is  a  franchise,  and  cannot  be  exercised  except  by  au- 
thority of  and  in  the  manner  prescribed  by  law." 

The  committee,  on  the  24th  of  July,  reported  these  sections 
back  to  the  convention,  recommending  the  former  to  the  favor- 
able consideration  of  the  convention,  but  the  latter  "  without 
recommendation,"  and  on  the  next  day  they  were  referred  to 
the  judiciary  committee.  On  the  29th  of  the  month,  this  com- 
mittee reported  as  a  substitute  for  the  same  what  is  now  sec- 
tion 28  of  article  16  as  it  is  given  above,  it  having  been 
adopted  by  the  convention  on  the  last  day  of  July. 

On  the  24th  of  July,  article  16  being  under  consideration, 
there  was  offered  a  section  to  be  entitled  "  Private  Property, 
how  Taken  for  Public  Use,"  the  first  paragraph  of  it  being: 
"  No  private  property  of  persons  or  corporations  shall  be  taken 
nor  damaged,  for  public  use,  in  the  construction  of  railroads, 
canals,  or  if  taken  for  other  purposes,  under  chartered  rights, 
without  just  compensation  to  be  paid  for  the  same."  This 
proposed  section  was  also  referred  to  the  committee  on  miscel- 
laneous provisions,  and  on  the  twenty-eighth  day  of  that 
month  it  reported  as  a  substitute  for  the  same  what  is  now 
section  29  of  article  16,  as  given:  at  the  outset  of  this  opinion, 
it  having  been  adopted  on  the  last  day  of  July. 

These  proceedings,  if  they  indicate  anything,  tend  to  the 
conviction  that  the  purpose  of  the  convention  was,  as  shown 
by  its  final  action,  to  exclude  from  the  constitution  any  pro- 
vision for  compensation  for  damage  other  than  where  there 
was  a  taking  or  appropriation  of  property.  If  such  was  not 
the  intention,  the  word  "damaged,"  or  its  equivalent,  would 
have  peen  put  in  section  29,  such  word  being  in  the  proposed 
provision  for  which  it  was  a  substitute. 

It  is  not  to  be  assumed  that  the  judges  and  lawyers  who  sat 
in  the  convention  did  not  understand  what  the  meaning  of  the 
words  "taken"  or  "appropriated  "  was  then,  which  it  is  now, 
or  did  not  know  that  the  abutting  owner's  right  of  access  and 
other  easements  indicated  were  private  property.  The  ex- 
pression "  private  property,"  in  so  far  as  we  can  see,  certainly 
includes  any  right  of  way  which  is  the  subject  of  private  prop- 
erty, and  unless  the  words  "  right  of  way  "  mean  a  public  right 
of  way,  we  can  find  in  them  nothing  that  adds  to  the  effect 
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which  the  expression  "private  property,"  or  the  entire  section, 
would  have  without  them.  We,  however,  do  not  mean  to  in- 
timate that  the  expression  "  right  of  way  "  includes  or  applies 
to  a  mere  public  right  of  way;  and  we  may  remark  that  it 
does  not  occur  to  us  that  the  purpose  of  the  section  in  which 
these  words  are  to  be  found  was  bo  much  to  specify  what 
should  never  be  taken  without  just  compensation,  as  it  was  to 
declare  the  cases  in  which  there  shall  be  no  taking  without^ 
either  previous  payment,  or  a  security,  by  deposit  of  money,  of 
the  compensation  for  such  taking,  ascertained  in  the  manner 
indicated.  It  is  entirely  clear  that  the  state  acting  for  itself 
is  not,  even  if  a  municipal  corporation  is,  within  the  terms  or 
spirit  of  this  section,  in  so  far  as  it  prescribes  anything  not 
implied  by  the  more  general  provision  of  section  12  of  the 
declaration  of  rights.  We  state  these  views,  not  as  committing 
ourselves  finally  to  the  meaning  of  the  words  "right  of  way  " 
in  connection  with  any  future  case  distinguishable  from  this, 
nor  as  precluding  the  recognition  of  any  now  undiscovered  le- 
gal effect  they  may  have  been  intended  to  establish:  Giesy  v. 
Cincinnati  etc.  R.R.Co.,A  Ohio  St.  308,  328  et  seq. 

The  New  York  elevated  railroad  cases,  mentioned  above, 
and  decided  under  a  constitutional  provision  similar  to  that 
in  our  declaration  of  rights,  are  relied  upon  as  sustaining  the 
appellants'  cause.  In  the  second  of  these  cases  (that  of  Lahr 
V.  Metropolitan  Elev.  Ky  Co.,  104  N.  Y.  268),  the  conclusions 
of  the  Story  case  are  stated  to  be,  in  effect,  as  follows:  1.  That 
an  elevated  railroad  in  the  streets  of  a  city,  operated  by  steam 
and  constructed  as  there  described  (about  fifteen  feet  above 
the  surface  of  the  street,  supported  on  columns  placed  along 
and  partly  inside  of  the  outer  edge  of  the  sidewalk,  and  about 
eleven  feet  from  Story's  building, —  a  warehouse, —  and  extend- 
ing across  the  whole  traveled  track  of  the  street,  the  structure 
and  passing  trains  to  some  extent,  as  found  by  the  trial  court, 
obscuring  the  light  and  impairing  the  usefulness  of  the  prem- 
ises, and  the  line  of  columns  abridging  the  sidewalk,  and  inter- 
fering with  the  street  as  a  thoroughfare),  was  a  perversion  of 
the  use  of  the  street  from  the  purposes  from  which  it  was  ori- 
ginally designed,  and  a  use  which  neither  the  city  authorities 
nor  the  legislature  could  legalize  or  sanction  without  provided 
compensation  for  the  injury  inflicted  upon  abutting  owners; 
2.  That  abutters  upon  a  public  street,  claiming  title  to  their 
premises  by  grant  from  the  municipality,  it  covenanting  that 
a  street  to  be  laid  out  in  front  of  the  premises  should  forever 
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continue  for  the  free  and  common  passage,  and  as  public  streets 
and  ways,  for  all  persons  passing  or  returning  through  or  by 
the  same,  in  like  manner  ae  the  existing  streets  in  the  city  are 
or  ought  to  be,  acquire  an  easement  in  the  bed  of  the  street  for 
ingress  and  egress  to  and  from  their  premises,  and  also  for  the 
free  and  uninterrupted  passage  and  circulation  of  light  and 
air  through  and  over  such  street  for  the  benefit  of  property 
situated  thereon;  3.  That  the  ownership  of  such  easement  is 
an  interest  in  the  real  estate  constituting  property,  within  the 
meaning  of  that  term  as  used  in  the  constitution,  and  for 
which  compensation  must  be  made  before  it  can  be  lawfully 
taken;  4.  That  the  erection  of  an  elevated  railroad,  the  use 
of  which  was  intended  to  be  permanent,  in  a  public  street,  and 
upon  which  cars  are  propelled  by  steam-engines  generating 
gas,  steam,  and  smoke,  and  distributing  in  the  air  cinders,  dust 
ashes,  and  other  noxious  and  deleterious  substances,  and  inter- 
rupting the  free  passage  of  light  and  air  to  and  from  adjoining 
premises,  constitute  a  taking  of  the  easement  and  its  appro- 
priation by  the  railroad  corporation,  rendering  it  liable  to  the 
abutters  by  the  damage  occasioned  by  such  taking. 

It  was  further  held  in  Lahr's  case,  that  no  legal  difference 
exists  with  reference  to  the  interest  acquired  by  abutting 
owners  in  a  public  street  where  the  title  is  like  that  held  by 
Story,  and  where  it  is  one  acquired  through  mesne  conveyances 
from  the  original  owner  whose  property  has  been  taken  by 
proceedings  in  invitum  instituted  by  the  municipality  under  a 
public  statute  for  acquiring  land  for  street  purposes,  —  such 
statute  providing  that  the  land  thus  taken  shall  be  held  "  in 
trust,  nevertheless,  that  the  same  be  appropriated  and  kept 
open  for  or  as  a  part  of  a  public  street,  ....  forever,  in  like 
manner  as  the  other  public  streets  ....  in  said  city  are  and 
of  right  ought  to  be."  In  Abendroth  v.  Manhattan  R'y  Co.,  122 
N.  Y.  1, 19  Am.  St.  Rep.  461,  the  decision  was,  that  though  the 
title  of  the  owner  of  the  abutting  lot  extends  only  to  the  side 
of  the  street,  and  the  owner  thereof  has  no  interest  in  the  street 
except  as  the  owner  of  such  abutting  lot,  he  has  incorporeal 
private  rights  in  the  street  which  are  incident  to  his  lot,  and 
are  private  property  within  the  meaning  of  the  constitutional 
provision  forbidding  their  being  taken  for  public  use  without 
just  compensation,  and  that  it  is  no  justification  to  their  im- 
pairment that  the  act  complained  of  is  done  pursuant  to  legis- 
lative authority. 

It  is  apparent,  from  the  above  statement  of  these  decisions, 
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and  no  one  giving  a  careful  and  fair  consideration  of  the  opin- 
ions can  fail  to  be  so  impressed,  that  the  appropriation  of  the 
streets  to  the  use  of  such  railroads  is  held  to  be  a  diversion  of 
the  streets  from  highway  purposes,  to  the  new  and  inconsistent 
purpose  of  an  elevated  railroad,  and  that  this  diversion  is  what, 
in  the  judgment  of  the  court,  constitutes  the  legal  invasion  and 
unlawful  taking  or  appropriation  of  the  easements  incident  to 
the  abutting  lot;  and  it  is  equally  apparent  upon  the  face  of  ■; 
the  opinions,  that  the  doctrine  they  sustain  is  not  and  was  not  i 
intended  to  conflict  with  the  views  announced  in  the  previous  ^^ 
portions  of  this  opinion  as  to  the  power  of  a  municipality  over 
streets,  so  long  as  it  does  not  divert  the  street  from  the  origi- 
nal purposes  for  which  it  was  established,  or  seek  to  apply  it 
to  other  than  street  uses.  The  importance  of  the  principle  and 
interests  involved  justify  proofs  of  this  assertion  by  extracts 
from  the  opinions.  Answering  the  argument  of  the  railroad 
company,  made  upon  the  basis  of  Northern  Trans.  Co.  v.  Chi- 
cago, 99  U.  S.  635,  where  the  claim  against  the  city  was  for 
damages  for  an  obstruction  to  the  plaintiff's  docks,  by  the  de- 
posit of  materials,  the  construction  of  a  cofler-dam,  and  other 
work  necessary  to  the  building  of  a  tunnel  for  the  extension  of 
a  street,  it  is  said,  in  Story's  case:  "The  work  was  a  necessary 
city  improvement,  and  the  interruption  and  obstruction  was 
temporary,  ceasing  with  the  completion  of  the  work.  It  was 
held  that  the  plaintiff  could  not  recover,  and  this  upon  the  prin- 
ciple applied  and  practiced  upon  in  all  our  cities,  that  the  mu- 
nicipality, whether  owners  of  the  fee  of  the  street,  or  vested  with 
an  easement  only,  may  repair  or  improve  it  *  to  adapt  it  to  easy 
and  safe  passage.*  It  permits  the  leveling  of  a  street  by  filling 
up  or  digging  away,  and  if  intersected  by  a  stream,  the  erection 
of  a  bridge  or  tunnel.  If  in  doing  either  of  these  things,  ma- 
terials are  necessarily  collected,  or  an  excavation  made,  to  the 
present  and  temporary  detriment  of  a  lot-own sr,  he  cannot 
complain.  His  ownership  is  subject  to  the  exercise  of  tliis 
public  right,  and  he  must  submit  to  the  inconvenience,  in 
order  that  the  street  may  be  preserved.  So  in  placing  a  pave- 
ment or  excavating  for  a  sewer,  the  stone  for  the  one  or  the 
dirt  from  the  other  may,  for  a  time,  inconvenience  the  lot- 
owner.  To  this,  in  like  manner,  he  must  submit,  as  to  a  bur- 
den provided  for  in  his  grant,  or  as  one  of  the  terms  implied 
by  his  location  upon  a  public  avenue."  Again,  it  is  observed: 
"  It  is,  no  doubt,  true  that  the  grade  of  a  street  or  highway 
may  be  altered  by  raising  it  or  lowering  it,  without  liability 
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on  the  piart  of  the  municipality  to  the  abutter,  but  this  is  on 
the  ground  that  the  public  had  already  paid  a  full  compensa- 
tion for  all  damage  to  be  done  by  them  to  the  adjacent  owners 
by  any  reasonable  or  convenient  mode  of  grading  the  way. 
But  the  principle  applicable  to  such  a  case  does  not  aid  the 
defendant.  There  is  no  change  in  the  street  surface  intended, 
but  the  elevation  of  a  structure,  useless  for  general  street  pur- 
poses, and  as  foreign  thereto  as  the  house  in  Vesey  Street: 
Corning  v.  Lowerre,  6  Johns.  Ch.  439;  or  the  freight  depot:  Bar' 
ney  v.  Keokuk,  94  U.  S.  324.  And  speaking  of  the  surface  rail- 
way cases  {People  v.  Kerr,  27  N.  Y.  188,  and  Kellinger  v.  Forty- 
seQond  Street  etc.  R.  R.  Co.,  50  N.  Y.  206),  it  is  said:  "The  use  of 
streets  permitted  was  not  inconsistent  with  the  purposes  of  th© 
trust."  It  is  also  remarked,  in  the  opinion  delivered  by  Judge 
Tracy  {Story  v.  New  York  Elev.  R.  R.  Co.,  90  N.  Y.  170;  43  Am. 
Rep.  146),  that  while  the  legislature  may  regulate  the  uses  of 
the  street  as  a  street,  it  has  no  power  to  authorize  a  structure 
thereon  which  is  subversive  of  and  repugnant  to  the  uses  of  a 
street  as  an  open  public  street,  and  that  whether  a  partic- 
ular structure  authorized  by  the  legislature  is  consistent 
or  inconsistent  with  the  uses  of  a  street  as  a  street  must  be 
largely  a  question  of  fact,  depending  upon  the  nature  and  char- 
acter of  the  structure  authorized.  In  Lahr's  case  it  is  observed 
that  an  abutting  owner  necessarily  enjoys  certain  advantages 
from  the  open  street,  which  belong  to  him  by  reason  of  the  lo- 
cation of  his  property,  and  are  not  enjoyed  by  the  general  pub- 
lic, such  as  the  easements  referred  to  above,  and  that  they  are 
not  only  valuable  to  him  for  sanitary  purposes,  but  indispen- 
sable to  the  proper  and  beneficial  enjoyment  of  his  property, 
and  are  legitimate  subjects  of  estimate  by  the  public  author- 
ities in  raising  a  fund  necessary  to  defray  the  cost  of  con- 
structing the  street;  and  that  he  is  compelled  to  pay  for  these 
advantages  and  rights  at  their  full  value,  and  if  in  the  next 
instant  they  may,  by  legislative  authority,  be  taken  away,  and 
diverted  to  inconsistent  usesj  a  system  has  been  inaugurated 
which  resembles  more  nearly  legalized  robbery  than  any  other 
form  of  acquiring  property. 

And  it  is  also  further  said  that  the  richt  which  the  munici- 
pality acquires  is  limited  by  the  public  necessity,  and,  in  the 
case  before  the  court,  could  not  extend  beyond  its  use  for 
street  purposes;  and  all  other  uses  which  might  be  enjoyed 
therein  consistent  with  its  use  as  a  street  must  from  necessity 
have  remained  in  and  resided  with  the  person  from  whom  it 
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was  taken,  even  after  the  transfer  of  the  fee  to  the  municipal- 
ity. Afterwards,  it  is  declared  that  "the  logical  effect  of  the 
decision  in  the  Story  case  is  to  so  construe  the  constitution  as 
to  operate  as  a  restriction  upon  the  legislative  power  over  the 
public  streets  opened  under  the  act  of  1813,  and  confine  its 
exercise  to  such  legislation  as  shall  authorize  their  use  for 
street  purposes  alone.  Whenever  any  other  use  is  attempted 
to  be  authorized,  it  exceeds  its  constitutional  authority.  Stat- 
utes relating  to  public  streets  which  attempt  to  authorize 
their  use  for  additional  street  uses  are  obviously  within  the 
power  of  the  legislature  to  enact,  but  questions  arising  under 
such  legislation  are  inapplicable  to  the  questions  here  involved. 
Such  are  the  cases  in  respect  to  the  changes  of  grade;  the  use 
of  a  street  for  a  surface  horse-railroad;  the  laying  of  sewers  and 
gas  and  water  pipes  beneath  the  soil;  the  erection  of  street- 
lamps  and  hitching-posts,  and  of  poles  for  electric  lights  used 
for  street-lighting.  All  of  these  relate  to  street  uses,  sanc- 
tioned as  such  by  their  obvious  purpose  and  long-continued 
usage,  and  authorized  by  the  appropriation  of  land  for  a  pub- 
lic street";  Lahr  v.  Metropolitan  Ekv.  R'y  Co.,  104  N.  Y.  291- 
293. 

These  extracts  clearly  sustain  the  assertion  in  behalf  of 
which  they  are  invoked. 

The  practical  deduction  to  be  made  from  the  preceding  dis- 
cussion is,  that  if  what  is  sought  to  be  enjoined  is  only  an  ap- 
plication of  the  street  to  additional  street  purposes,  there  is,  in 
the  absence  of  any  physical  invasion  of  the  abutting  lots,  no 
taking  or  appropriation  of  any  property  or  right  of  way  of  com- 
plainants, within  the  meaning  of  the  prohibition  of  the  consti- 
tution. Without  intimating  what  effect  allegations  charging 
malice,  negligence,  or  unskillfulness  would  have  in  an  equi- 
table suit  of  this  character,  it  is  clear  that  there  are  no  such 
allegations  in  the  record. 

The  theory  of  the  bill  is,  that  the  viaduct  is  being  elected 
by  the  four  railroad  companies  and  the  county  of  Duval 
and  city  of  Jacksonville  under  and  in  accordance  with  the 
agreement  there  set  out,  and  that  the  purpose  of  the  agreement 
was  to  erect  the  viaduct  over  and  above  the  numerous  rail- 
road tracks  crossing  said  street,  and  to  put  the  street-railway 
on  the  viaduct,  and  make  the  surface  of  the  viaduct,  instead  of 
the  original  surface  of  the  street,  the  grade  for  the  passage  of 
the  public  as  they  should  come  and  go.  It  would  be  idle  to 
contend  that  the  complainants  are  not  damaged,  at  least  oon- 
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Bequentially,  independent  of  any  benefits  which  may  accrue 
from  the  improvement.  In  so  far  as  we  can  understand  the 
facts,  they  are  to  be  completely  shut  in  and  cut  oflF  from  any 
communication  with  the  other  portions  of  Jacksonville  and  the 
rest  of  the  world,  except  by  the  St.  Johns  River,  unless  they 
shall,  at  their  own  expense,  construct  some  way  to  reach  the 
surface  of  the  viaduct  from  their  lots  or  improvements  on 
the  same,  and  there  will  be  also  an  abridgment  of  light  and 
air.  The  appellants'  case,  however,  presented  by  the  record 
before  us,  is  not  that  the  necessity  of  constructing  the  viaduct 
was  produced  by  the  laying  of  railroad  tracks  across  Commer- 
cial Street,  and  that  as  a  result  of  such  railroad  construction, 
that  portion  of  said  street  was  converted  by  the  municipal 
agency  into  other  than  street  purposes,  and  the  object  of  the 
viaduct  was  to  accomplish  this  end.  We  express  no  opinion 
on  such  a  case,  as  it  is  not  presented.  If  it  be  that  the  con- 
struction of  this  viaduct  under  and  pursuant  to  the  agreement 
is  a  diversion  of  the  street  from  its  highway  purposes,  there 
can  be  no  doubt  or  question  that  there  has  been  a  taking  of 
complainants'  easements  without  compensation,  and  in  viola- 
tion of  the  provision  of  the  bill  of  rights,  and  of  section  29  of 
article  16  of  our  organic  law;  but,  under  the  state  of  the  plead- 
ings and  the  manner  of  the  submission  of  the  cause  before  us, 
we  cannot  consider  this  question,  but  are  confined  to  a  judg- 
ment of  the  case  as  one  in  which  the  municipal  government  of 
Jacksonville  is  erecting  the  viaduct,  not  as  a  joint  party  with 
the  others  to  the  agreement,  and  acting  under  it,  to  meet  a  re- 
sult necessitated  by  the  existence  of  the  railway  track,  but  in 
the  exercise  of  its  chartered  powers  to  change  the  grade  of  the 
street,  though  under  an  agreement  with  the  several  parties 
named  as  co-defendants,  by  which  they  are  to  contribute  to 
the  expense  of  the  construction  of  the  viaduct,  by  which  the 
grade  will  be  so  changed.  It  is  not  contended  that  if  the  con- 
ditions exist  which  will  justify  the  city,  in  the  exercise  of  its 
powers  as  such,  to  change  the  grade  of  the  street,  that  the 
change  cannot  be  made  by  means  of  a  viaduct,  nor  that  the 
street  conditions  are  not  such  as  authorize  the  city  to  erect  a 
viaduct  for  the  purpose  of  changing  the  grade,  if  it  has  power 
to  do  so  without  first  compensating  complainants  for  the  alleged 
taking  of  or  damage  to  their  property.  The  city,  appearing 
alone,  has  tendered  issue  upon  the  theory  that  it  is  doing  the 
work  of  itself,  and  under  and  by  virtue  solely  of  its  own  or- 
ganic powers  to  grade  streets,  with,  it  is  true,  pecuniary  aid 
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from  the  parties  named  as  co-defendants,  and  complainants 
have  accepted  the  issue,  and  contend  that  the  city  has  not,  un- 
der its  charter  and  the  constitution  of  the  state,  power  to 
change  a  grade  of  a  street  without  first  making  compensation 
for  damages  resulting  from  an  interference  with  the  complain- 
ants' easement  of  access,  light,  and  air,  although  there  is  no 
encroachment  upon  or  invasion  of  complainants'  premises. 

The  charter  act,  chapter  3775  of  the  statutes,  approved  May 
31,  1887,  provides,  in  section  4  of  article  3,  that  the  mayor  and 
city  counsel  shall  have  power  by  ordinance  to  make  appropria- 
tions to  alter,  widen,  extend,  grade,  or  otherwise  improve,  clean, 
and  keep  in  repair  streets,  alleys,  and  sidewalks,  and  also 
enacts  that  it  shall  have  power,  in  like  manner,  to  take  and 
appropriate  grounds  for  widening  streets,  or  parts  thereof,  when 
the  public  convenience  may  require  it,  provided  the  owner  or 
owners  thereof  shall  receive  compensation  for  the  same.  The 
act  further  provides  (sec.  8,  art.  5)  that  the  board  of  public 
works  shall  have  exclusive  power  and  control  over  the  con- 
struction, supervision,  cleaning,  repairing,  grading,  and  im- 
proving of  all  streets,  and  to  fix  and  establish  the  grades  of 
all  streets  and  alleys,  avenues  and  thoroughfares.  These  pro- 
visions give  full  power  to  fix  and  change  the  grade  of  streets, 
and  they  do  not  provide  that  any  compensation  shall  be  made 
by  the  city  to  abutting  owners  for  any  taking  of  or  damage 
to  their  property  in  fixing  or  changing  the  grade,  and  hence 
none  can  be  required  of  the  city  against  its  will,  or  in  the 
absence  of  a  binding  stipulation,  unless  there  is  a  diversion 
of  the  street  from  street  purposes,  or  other  appropriation  of  the 
abutter's  property,  within  the  meaning  of  the  constitutional 
provision  heretofore  mentioned. 

The  fact  that  a  street-railway  may  be  put  on  a  viaduct  which 
a  city  lawfully  erects  as  a  means  of  duly  grading  a  street  will 
not  render  the  viaduct,  otherwise  or  alone,  a  diversion  of  the 
street  from  highway  purposes,  or  be  a  ground  for  enjoining  the 
erection  of  the  viaduct  for  street  purposes,  even  if  the  erection 
of  the  viaduct  for  the  purpose  of  such  a  railway  would  be  a 
diversion  of  the  street  and  the  subject  for  an  injunction.  The 
construction  of  a  viaduct  for  street  purposes  should  not  be 
interfered  with,  although  the  subsequent  erection  thereon  of  a 
street- rail  way  should,  when  about  to  be  begun,  be  the  subject 
of  an  injunction. 

If  the  viaduct  is  being  erected  uider  the  agreement,  among 
other  purposes,  for  that  of  a  street-railroad,  or  if  it  is  being 
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erected  under  the  agreement  for  the  purposes  of  carrying  the 
street  over  the  railroad  tracks,  which  railroad  companies  are 
authorized  under  certain  circumstances  to  do,  but  whether 
independent  of  or  subject  to  the  constitutional  provision  as  to 
making  compensation  for  taking  the  easements  of  abutting 
owners  we  do  not  say,  the  railroad  companies  were  entitled  to 
be  heard.  No  such  case  has,  however,  been  made  before  us. 
We  have  discussed  and  decided  the  only  case  presented,  and 
our  judgment  is,  that  the  order  refusing  the  injunction  was 
proper,  and  should  be  affirmed. 
It  will  be  ordered  accordingly. 

Eminknt  DouAnr  —  MumoiPAi.  CoRPORAiroy  —  LiABiLmr  fob  Improv- 
ing Strbbts.  —  A  oity,  while  properly  improving  ita  streets,  is  not  liable  to 
an  owner  of  land  indirectly  injured  thereby,  when  such  injury  is  a  necessary 
result  of  such  improyement:  Bush  v.  Portland,  19  Or.  45;  20  Am.  St  Rep. 
789,  and  note.  A  municipal  corporation  is  not  liable  for  consequential  dam- 
ages  caused  by  the  grading  and  improving  of  its  streets,  unless  the  work  was 
negligently  done:  Davia  v.  Crawfordsville,  119  Ind.  1;  12  Am.  St.  Rep.  361, 
and  note  in  which  a  large  number  of  cases  are  collected;  Wilson  v.  Mayor,  1 
Denio,  595;  45  Am.  Dec.  719,  and  extended  note;  Oreen  v.  Reading,  9  Watts, 
382;  36  Am.  Dec.  127,  and  note.  Smith  v.  Bau  Claire,  78  Wis.  457,  and  Valpa- 
raiso V.  Adams,  123  Ind.  251,  declare  this  to  be  the  rule,  in  the  absence  of  a 
statute  rendering  municipalities  liable  for  such  damage.  This  rule  is  also  dis- 
cussed in  a  note  to  Dorman  v.  Jackionville,  7  Am.  Rep.  260.  A  land-owner 
who  joins  in  a  request  to  the  authorities  of  a  borough  to  grade  a  street  is  not 
estopped  to  claim  damages  for  injury  done  to  his  property  by  such  grading: 
Jones  V.  Bangor,  144  Pa.  St.  638.  A  complaint  which  charges  that  a  city 
raised  the  grade  of  a  street  so  as  to  set  back  the  water  in  the  gutter  in  front 
of  plaintiff's  property,  causing  it  to  discharge  into  and  upon  his  premises, 
states  a  case  of  actionable  negligence:  Rice  v.  Flint,  67  Mich.  401. 

Property  is  "  Dahaoed  for  Public  Use,"  within  the  meaning  of  the  con- 
stitutional provision,  when  an  abutting  proprietor  is  injured  by  the  establish- 
ment of  the  grade  of  a  street  or  the  altering  of  an  established  grade:  Sheehy 
V.  Kansas  City  etc.  R'y  Co.,  94  Mo.  574;  4  Am.  St.  Rep.  396,  and  extended 
note.  See  also  Vanderlip  v.  Orand  Rapids,  73  Mich.  522;  16  Am.  St.  Rep. 
597,  and  extended  note;  Johnson  v.  Parkeraburg,  16  W.  Va.  402;  37  Am. 
Rep.  779. 

Dedication  of  Street  —  Epfect  op.  —  When  a  street  is  dedicated  to  the 
public,  the  fee  vests  in  the  public  only  when  the  statute  so  provides,  and  in 
all  other  cases  the  owner  retains  his  right  to  the  soil  for  every  purpose  not 
inconsistent  with  the  public  easement:  O'Neal  v.  City  of  Sherman,  77  Tex. 
182;  19  Am.  St.  Rep.  743,  and  note;  Dubuque  v.  Mahney,  9  Iowa,  451;  74 
Am,  Dec.  358,  and  note.  An  owner  can  only  recover  for  such  damages  as 
are  caused  by  the  doing  of  acts  which  were  not  within  the  purview  of  the 
original  dedication:  City  Council  v.  Townsend,  80  Ala.  489;  60  Am.  Rep.  112. 
Where  the  owners  of  land  dedicate  a  street  adjacent  thereto  to  be  kept  open 
for  the  use  of  the  grantors,  their  heirs  or  assigns,  their  grantees  have  a  right 
of  way  which  cannot  be  impaired  by  legislation  allowing  a  railroad  company 
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to  occupy  it  without  making  compensation:  Methodut  etc  Church  r.  PennayU 
vania  R.  R.  Co.,  48  N.  J.  Eq.  452. 

Eminent  Domain  —  Easements  or  ABxrmNQ  Ownbrs  on  Strxbts.  —  The 
•wner  of  a  lot  abutting  on  a  public  street  has,  independent  of  the  ownership 
of  the  fee  of  the  street,  an  easement  in  the  street  to  its  full  width,  for  the 
admission  of  light  and  air,  which  is  subordinate  only  to  the  right  of  the  pub- 
lic in  the  street,  and  to  deprive  him  of  such  easement  would  be  the  taking  of 
his  property  for  public  use:  Adams  v.  Chicago  etc..  R.  R.  Co.,  39  Minn.  283; 
12  Am.  St.  Rep.  644,  aud  note;  contra,  see  Olney  v.  Wharf  Co.,  115  111.  519; 
66  Am.  £,ep.  178.  Simply  rendering  the  ingress  or  egress  to  or  from  property 
inconvenient  or  expensive  by  the  grading  of  a  street  is  not  such  damage  as 
can  be  recovered  for:  Truitee-t  v.  Spears,  16  Ind.  441;  79  Am.  Deo.  444; 
Nevina  r.  Peoria,  41  111.  502;  89  Am.  Dec.  392,  and  note. 

Dedication  —  Restriction  to  Pprpose  for  Which  Dxdicatkd.  —  Where 
property  is  dedicated  for  a  certain  purpose,  it  must  be  restricted  in  its  enjoy* 
ment  to  that  purpose,  and  cannot  be  diverted  to  use  for  other  and  different 
objects:  McKinney  v.  Grigga,  5  Bush,  401;  96  Am.  Dec.  360,  and  note;  Fulton 
w.  Short  Route  etc.  Transfer  Co.,  85  Ky.  640;  7  Am.  St  Rep.  619,  and  Bote} 
note  to  Vanderlip  r.  Orand  Bapid»,  16  Am.  St  R«f .  612. 
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Stubbings  v.  Evanbton. 

[186  Illinois,  37.] 
Lakbloks  ahs  Tbvant.  —  A  Takiito  or  a  Fart  ov  L>Ain>  PxonsTT,  !a 

th«  exaroiae  of  the  right  of  amintnt  domain,  does  not  release  the  tenant*! 
liability  to  pay  rent  for  the  entire  estate  according  to  the  terms  of  the 
lease. 

EiciNBNT  DoMAn.  —  A  TsyAKT  or  Rial  Fbofibtt  holds  his  term  subject 
to  the  right  of  the  pnblie  to  take  a  part  or  the  whole  of  it  for  public  «se 
at  such  time  as  the  public  necessity  may  require,  upon  payment  of  just 
compensation;  and  in  estimating  such  compensation  the  tenant  must  be 
regarded  as  baring  an  estate  in  the  property,  measured  by  his  original 
IcMe,  and  for  which  he  remains  liable  to  pay  rent  as  in  each  leaM  atipa- 
lated. 

Landlord  ahd  Tenant.  —  Ir  a  Tenant,  in  PsociBDiNas  in  the  Exxscm 
or  THE  PowKB  or  Eminent  Dohain,  is  awarded  the  full  ralue  of  his 
leasehold  interest  to  the  end  of  his  lease,  and  the  payment  of  the  award 
to  the  tenant  may  leave  the  landlord,  on  account  of  the  insolvency  of  the 
tenant,  without  remedy  to  collect  the  rent  which  will  accrue  upon  the  lease, 
a  court  of  equity  may  interpose  and  appropriate  so  much  of  the  award  as 
may  be  necessary  to  satisfy  the  demands  of  the  landlord. 

Eminent  Domain.  —  A  New  Trial  mat  be  Gbantbd  to  a  Tenant  in  emi- 
nent  domain  proceedings  without  extending  the  same  priTilege  to  his 
landlord,  both  having  been  awarded  compensation  for  their  respective 
interests,  and  the  award  in  favor  of  the  tenant  being  erroneous,  while  that 
in  favor  of  the  landlord  was  correct. 

Hoyne,  Follansbee,  and  0^  Connor^  and  Bob4rt  H.  PaU^n,  for 
the  appellant. 

Qeorgi  S.  Baker,  for  the  appellee. 

Craiq,  J.  Thig  was  a  proceeding  brought  by  the  villtge  of 
Evanston  to  condemn  certain  property  owned  by  appellant, 
Wilson  H.  Stubbings,  for  the  purpose  of  extending  the  lake 

300 


Jan.  1891.]  Stubbings  v.  Evanstow.  801 

shore  drive.  Appellant's  property  was  located  on  the  lake 
shore  and  north  of  Dempster  Street,  extending  from  the 
lake  shore  along  the  north  side  of  Dempster  Street  411  feet, 
and  being  192  feet  deep  north  of  Dempster  Street.  Under  the 
petition,  the  village  sought  to  condemn  a  piece  of  land  one 
hundred  feet  wide  northvyesterly  through  the  property.  Ap- 
pellant's property  was  leased  to  one  David  O'Leary,  who  used 
the  property  for  a  coal-yard  and  a  place  for  landing  coal.  The 
lease  does  not  expire  until  1898.  The  appellant  and  O'Leary 
were  made  parties  to  the  proceeding.  Both  filed  a  cross-peti- 
tion, appellant  claiming  damages  to  the  property  not  taken, 
and  O'Leary  claiming  damages  to  his  interest  in  the  part  not 
taken.  As  a  result  of  the  trial,  the  jury  returned  a  verdict  in 
favor  of  appellant  for  $5,450,  as  damages  for  the  property  taken, 
and  that  he  was  entitled  to  no  damages  as  to  property  not 
taken.  The  jury  also  returned  a  verdict  in  favor  of  O'Leary 
for  three  thousand  dollars,  for  damages  to  his  leasehold  inter- 
est in  property  taken,  but  that  he  was  entitled  to  nothing  as  to 
property  not  taken.  Appellant  and  O'Leary  both  applied  for 
a  new  trial.  The  application  of  the  former  was  denied,  but 
that  of  the  latter  allowed. 

On  the  trial  of  the  cause,  the  court  refused  to  instruct  the 
jury,  that  if  the  strip  of  land  and  buildings  in  question  are 
taken  for  the  purpose  of  the  driveway,  the  rental  to  be  paid  by 
O'Leary  under  his  lease  will  be  abated  to  the  extent  of  the 
fair  rental  value  of  the  lands  so  taken;  that  the  value  of 
O'Leary's  leasehold  estate  in  the  premises  was  a  sum  equal  to 
the  difference,  if  any,  between  a  fair  rental  value  of  the  de- 
mised premises  for  the  balance  of  his  term  and  the  amount  of 
rent  which  he  would  have  to  pay  therefor  under  his  existing 
lease  thereon.  But,  on  the  other  hand,  the  court  gave  to  the 
jury  an  instruction  as  follows:  '*  When  the  owner  of  property 
makes  a  lease  to  a  tenant,  he  conveys  an  estate  in  the  property 
known  as  a  leasehold  estate,  and  such  estate  i.s  in  law  entirely 
separate  and  distinct  from  the  estate  that  the  landlord  retains. 
In  case  part  of  the  property  is  taken  under  such  proceedings 
as  these,  the  tenant  remains  bound  to  pay  rent  for  the  whole, 
according  to  the  terms  of  the  lease.  In  this  case  the  petitioner 
must  pay  to  the  landlord  an  amount  equal  to  the  value  of  his 
estate  in  the  strip  of  property  taken,  and  an  amount  equal  to 
whatever  damage,  if  any,  is  done  to  his  estate  or  interest  in 
the  remainder;  and  the  petitioner  must  also  pay  to  the  tenant 
an  amount  equal  to  the  value  of  tlie  tenant's  estate  in  the  strip 
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taken,  *nd  an  amount  equal  to  whaterer  damage,  if  any,  is 
done  to  tht  tenant's  estate  or  interest  in  the  portion  of  the 
property  not  taken." 

The  ruling  of  the  court  on  the  instructions  is  relied  upon  as 
error.  Indeed,  the  ruling  in  this  regard  is  the  principal  ques- 
tion presented  by  the  record. 

The  general  rule  no  doubt  is,  that  eviction  of  the  lessee  from 
the  premises  by  a  paramount  title  will  discharge  him  from 
the  payment  of  any  rent  which  may  fall  due,  by  the  terms 
and  conditions  of  the  lease,  after  eviction.  But  where  a  part 
of  leased  premises  may  be  taken  under  the  power  of  eminent 
domain,  can  such  a  taking  be  regarded  as  an  eviction? 
Washburn,  in  speaking  on  this  subject,  says:  "It  has  some- 
times been  attempted  to  apply  the  principle  of  eviction  from  a 
part  of  the  premises,  where  lands  under  lease  have  been  ap- 
propriated to  public  use  under  the  exercise  of  eminent  domain. 
....  But  the  better  rule,  and  one  believed  to  be  adopted  in 
most  of  the  states,  is,  that  such  a  taking  operates,  so  far  as  the 
lessee  is  concerned,  upon  his  interest  as  property,  for  which 
the  public  are  to  make  him  compensation,  and  does  not  affect 
his  liability  to  pay  rent  for  the  entire  estate  according  to  the 
terms  of  his  lease;  and  this  extends  to  ground-rent.  Such 
taking  does  not  abate  any  part  of  the  rent  due  " :  Washburn 
on  Real  Property,  342. 

Parks  V.  City  of  Boston,  15  Pick.  198,  is  an  interesting  case 
on  the  question.  It  was  there  held:  "  Where  part  of  a  lot  of 
land  under  lease  is  taken  by  the  mayor  and  aldermen  of  Bos- 
ton, for  the  purpose  of  widening  a  street,  the  lease  is  not 
thereby  extinguished,  nor  is  the  lessee  discharged  from  his 
liability  to  pay  the  reserved  rent  during  the  residue  of  the 
term,  but  the  lessor  and  lessee  are  each  entitled  to  recover 
compensation  for  the  damage  so  sustained  by  them,  respect- 
ively." The  same  principle  was  announced  in  an  earlier  case: 
Ellia  V.  Welch,  6  Mass.  246;  4  Am.  Dec.  122;  and  in  a  later 
case:  Patterson  v.  City  of  Boston,  20  Pick.  159. 

In  Foote  v.  City  of  Cincinnati,  11  Ohio,  408,  38  Am.  Dec.  737, 
where  the  leased  premises  had  been  appropriated  for  a  street, 
the  supreme  court  held  that  the  lessee  was  not  relieved  from 
the  payment  of  rent,  but  he  was  entitled  to  recover  from  the 
city  for  the  damages  sustained.  See  also  the  following  cases, 
where  the  same  principle  is  announced:  Workman  v.  Mifflin, 
30  Pa.  St.  362;  Frost  v.  Earnest,  4  Whart.  86;  Qarrity  v.  City 
of  Chicago,  7  Brad.  A  pp.  474. 


Jan.  1891.]  Stubbings  v.  Evanston.  303 

Under  the  authorities,  it  seems  that  a  tenant,  where  a  por- 
tion of  the  leased  premises  is  taken,  under  the  power  of  emi- 
nent domain,  for  the  use  of  the  public,  cannot,  as  against  his 
landlord,  claim  an  eviction,  and  b«  released  from  the  payment 
of  rent,  and  as  his  liability  for  the  payment  of  rent  continues 
after  a  part  of  his  term  has  been  taken  by  the  public  and  ap- 
propriated to  public  use,  he  would  be  entitled  to  recover  such 
damages  as  he  sustained  by  the  taking  of  his  leased  property 
by  the  public.  In  other  words,  the  lessee  takes  and  holds  his 
term  in  the  same  manner  as  any  other  owner  of  real  property 
holds  his  title,  subject  to  the  right  of  the  public  to  take  a  part 
or  the  whole  of  it  for  public  use,  at  such  time  as  the  public 
necessity  may  require,  upon  the  payment  of  just  compensation. 

In  a  proceeding  to  condemn  lands  for  a  public  purpose,  it 
is  not  some  particular  interest  which  the  public  seek  to  take, 
but  the  land  itself.  If  A  has  one  estate  in  the  land  and  B 
another,  in  the  proceeding  to  condemn,  each  is  entitled  to  com- 
pensation for  the  land  taken,  as  his  interest  may  appear  in  the 
property;  and,  as  said  before,  if  one  has  a  leasehold  interest, 
he  may  recover  damages  for  such  interest  and  still  be  held 
liable  for  the  payment  of  rent,  as  that  liability  existed  before 
the  leasehold  interest  was  taken  for  public  use.  A  different 
rule  has  been  adopted  in  some  states,  particularly  in  Missouri: 
Biddle  v.  Hussman,  23  Mo.  597;  Barclay  v.  Pickles,  38  Mo. 
143.  In  those  cases  it  was  held,  that  as  to  the  part  of  the 
leased  premises  appropriated  to  public  use  the  rent  was  extin- 
guished, and  no  liability  existed  against  the  lessee  for  such 
rents.  But  we  think  that  the  weight  of  authority  is  the  other 
way,  and  we  are  not  disposed  to  adopt  a  rule  of  that  charac- 
ter. 

It  is,  however,  contended,  if  the  tenant  is  allowed  to  recover 
for  the  full  value  of  the  leasehold  interest,  and  the  landlord  is 
compelled  to  rely  upon  the  personal  obligation  of  the  tenant 
for  the  payment  of  rent,  a  rule  of  this  character  would  in  many 
cases  result  in  great  loss  to  the  landlord.  In  a  proceeding  to 
condemn  a  pnrt  of  leased  premises,  the  rule  which  we  have 
adopted  fixes  the  relative  amount  of  damages  to  be  recovered 
by  each  party  interested  in  the  premises;  and  if  a  case  should 
iirioe  where,  upon  the  payment  of  the  value  of  the  leasehold 
interest  to  the  tenant,  the  remedy  of  the  landlord  to  collect  his 
rent  might  be  impaired  or  defeated  on  account  of  the  insol- 
vency of  the  tenant,  or  other  causi),  a  court  of  equity  might 
interpose  to  prevent  the  payment  of  the  damages  recovered 
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into  the  hands  of  the  tenant,  and  appropriate  the  fund,  or  so 
much  thereof  as  might  be  necessary,  to  the  payment  of  the 
rents  due  or  to  become  due  from  the  tenant  to  the  landlord 
during  such  time  as  the  lease  might,  by  its  terms,  continue  to 
run.  What  rule  should  be  adopted  in  case  the  entire  tract  or 
lot  of  land  embraced  in  a  lease  should  be  taken,  presents  a 
question  which  does  not  arise  on  this  record,  and  it  will  not  be 
necessary  to  express  an  opinion  upon  it. 

It  is  also  claimed  that  the  court  erred  in  granting  O'Leary 
a  new  trial  and  refusing  appellant  a  new  trial.  This  is  predi- 
cated on  the  position  that  the  two  could  not  have  separate 
trials,  but  the  court  was  bound  to  try  the  case  of  O'Leary  and 
appellant  as  one  cause.  In  a  proceeding  like  this,  to  condemn 
lands  for  a  public  purpose,  while  all  persons  made  parties  to 
the  petition  are  usually  treated  as  one  defendant,  and  the  in- 
terests of  all  are  tried  and  disposed  of  in  one  case,  yet  cases 
may  arise  where  the  court  may  award  separate  trials,  as  held  in 
Bowman  v.  Venice  etc.  R'y  Co.,  102  111,  464.  Here  the  rights 
and  interests  of  O'Leary  and  appellant  were  tried  together  as 
one  cause,  but  there  were  separate  verdicts  as  to  each.  The 
verdict  in  favor  of  appellant  the  court  thought  was  right, 
while  the  other  verdict  —  in  favor  of  O'Leary  —  the  court 
thought  was  wrong.  Under  such  circumstances,  the  court 
could  do  nothing  but  grant  a  new  trial  in  favor  of  O'Leary, 
and  refuse  it  as  to  appellant. 

It  is  also  claimed  that  the  verdict  was  contrary  to  the  evi- 
dence. The  evidence  was  conflicting,  and  it  was  for  the  jury 
to  determine,  from  all  the  evidence,  the  amount  appellant  was 
entitled  to  recover.  This  they  did,  and  after  an  examination 
of  the  evidence,  we  are  not  prepared  to  say  that  the  verdict  is 
contrary  to  the  preponderance  of  the  evidence. 

Some  other  questions  of  minor  importance,  in  regard  to  the 
admission  of  evidence,  have  been  raised,  but  we  perceive  no 
objection  to  the  ruling  of  the  court  in  this  regard. 

The  judgment  of  the  county  court  will  be  affirmed. 

Landlord  and  Tenant— Eminent  Domain  —  Effect  of  Takinq  Part 
OF  Leased  Premises  under.  —  In  Commissioners  v.  Johnson,  66  Miss.  248» 
it  was  held,  that  where  a  portion  of  leased  premises  were  taken  under  the 
power  of  eminent  domain,  it  operated  as  an  apportionment  of  the  rent,  and 
dissolved  the  relation  of  landlord  and  tenant  pro  tanto.  The  rule  there  laid 
down  seems  to  be  contrary  to  the  majority  of  the  cases  cited  therein,  which 
hold  that  the  landlord  can  recover  only  for  the  damage  to  his  reversion,  and 
must  look  to  the  tenant  for  his  rents,  while  the  tenant,  on  the  other  hand. 
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receive*  eomptnution  for  his  loss  of  the  rental  Talue  of  the  part  of  the  leased 
premise*  taken,  and  mnst  eontinne  paying  rent  for  the  entire  premises.  The 
Mississippi  eonrt,  in  this  case,  accepted  the  doctrine  of  BiddU  ▼.  Httasman, 
23  Mo.  697,  cited  therein,  which  seems  to  be  the  simpler  solution  of  the  ques* 
lion,  for  tk«  reason  that  a  multiplicity  of  anits  ia  thereby  obriated. 


Plumb  and  Atwood  Manupaotubino  Company  v. 
Caldwell. 

[136  Illinois,  161] 

JnusDionoir.  — If  Two  or  Mors  Courts  hayb  CoNCftrRRBNi  JirRisricTioir 
over  the  same  subject-matter,  the  court  first  acquiring  jurisdiction  by 
the  serrice  of  process  will  retain  it,  to  the  exclusion  of  the  other. 

JuBiSDicTioif  TRANsyBRRKD  BY  CoNSBNT. — Though  a  court  has  acquired 
jurisdiction  over  property  by  its  seizure  under  its  process,  yet  the  par- 
ties interested  may  stipulate  that  the  property  shall  be  surrendered  to 
another  court,  and  after  such  surrender  the  latter  acquires  jurisdiction, 
which  it  may  exercise  to  the  same  extent  as  if  it  had  been  the  first  to  ob- 
tain jurisdiction. 

J0KISDICT1ON  —  AS.SIONMENTS  FOR  THB  BCMBTIT  07  CbCDITORS. — If,  AFrSR 

pR0P£RTT  HAS  BEEN  ATrACHSD  by  valid  process  against  its  owner,  he 
makes  an  assignment  for  the  benefit  of  his  creditors,  the  court  under 
whose  writ  the  attachment  was  effected  acquires  jurisdiction  over  such 
property,  and  no  other  court  can  divest  it  of  such  jurisdiction  or  author- 
is*  the  property  to  be  taken  from  its  officer;  but  if  the  plaintiffs  in  the  at- 
tachment stipulate  that  the  assignee  for  the  benetit  of  creditors  shall  take 
possession  of  the  property,  and  that  it  shall  pass  to  him,  subject  to  their 
liens,  the  property  passes  from  the  jurisdiction  of  the  court  under  whose 
writ  it  was  attached  to  the  court  having  jurisdiction  over  the  assignment 
for  the  benefit  of  creditors,  and  the  latter,  therefore,  is  the  only  court 
having  power  to  ascertain  and  declare  the  rights  and  liens  of  the  respect- 
ive parties  in  such  property. 

Attachment,  Burdem  of  Pkoov  to  Sustain. — In  a  proceeding  before  a 
county  court  in  Illinois,  in  the  exercise  of  jurisdiction  over  assignments 
for  the  benetit  of  creditors,  the  court  is  justified  in  finding  that  attach- 
ment creditors  have  no  valid  lien  upou  the  property  attached,  if  they  do 
not  offer  any  evidence  tending  to  prove  debts  due  and  owing  from  the 
defendant  to  th*  plaintiff  in  the  attachment  at  the  commencement  of  the 
snit 

IxaoLTiNOT  —  JuDaifSMTi  At  Prbybrbnois.  — Under  the  Assignment  Act  of 
Illinois,  a  judgment  is  not  invalid  as  a  preference  when  the  only  act 
which  th*  insolvent  did  towards  its  proeurement  was  to  answer  correctly 
questions  put  to  him  regarding  his  financial  atnttm.  A  creditor  may, 
notwithstanding  the  statute,  take  steps  to  secur*  his  debt  as  best  he  can, 
•zoept  that  he  must  not  be  guilty  of  ooUosion  with  hi*  debtor  by  which 
an  auanthorized  preference  la  sought  to  be  made. 

C.  M.  Hardy,  for  the  appellanta. 

Kraut,  Mayer,  and  Stein,  for  the  appelleei. 

AM.  Bt.  Ksr.,  Vol.  XXIX.-20 
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Shope,  J.  This  is  a  contest  between  creditors  of  George 
Bohner  &  Co.,  an  insolvent  corporation  of  the  city  of  Chicago, 
of  which  the  appellee  Caldwell  was  appointed  assignee.  The 
voluntary  assignment  of  the  corporation  was  consummated  by 
the  delivery  of  the  deed  of  assignment,  and  placing  the  same 
of  record,  after  the  levy  of  an  execution  in  favor  of  the  Com- 
mercial National  Bank,  and  of  three  writs  of  attachment  in 
favor  of  the  appellants,  creditors,  severally.  When  the  as- 
signee sought  to  reduce  the  assigned  property  to  possession,  he 
found  the  sheriff  in  custody  under  said  execution  and  writs  of 
attachment,  who  claimed  the  right  to  hold  the  same,  subject 
only  to  the  order  of  the  court  from  which  his  writs  were  issued. 
This,  in  effect,  left  nothing  upon  which  the  deed  of  assignment 
could  operate,  except  the  residue  after  discharging  these  liens, 
if  they  were  valid  liens  upon  the  property.  If,  however,  they 
did  not  create  valid  liens,  the  assignee  might,  under  the  order 
and  direction  of  the  county  court,  institute  proceedings,  in  the 
proper  forum,  for  the  recovery  of  the  property  included  in  the 
assignment:  Davis  v.  Chicago  Dock  Co.,  129  111.  180.  The  county 
court,  however,  had  no  power  or  authority  to  interfere  with  the 
custody  of  the  sheriff,  acquired  through  the  execution  and 
attachments  issued  from  the  circuit  court,  except  by  consent 
of  the  several  plaintiffs  in  said  execution  and  attachments. 
It  is  familiar  that  where  two  or  more  courts  have  concur- 
rent jurisdiction  of  the  same  subject-matter,  the  court  first 
acquiring  it  by  service  of  process  will  retain  the  same,  to  the 
exclusion  of  the  other.  Without  consent,  the  county  court  had 
no  jurisdiction  over  the  property,  for  the  reason  that  it  had 
first  been  levied  upon  and  attached  by  the  process  of  the  cir- 
cuit court.  A  voluntary  assignment  by  an  insolvent  debtor, 
after  a  valid  levy  of  an  execution  or  writ  of  attachment  on  all 
his  personal  property,  and  while  the  sheriff  has  the  same  in 
his  custody,  necessarily  fails  to  confer  jurisdiction  over  such 
property  upon  the  county  court;  nor  will  that  court  have  power 
to  interfere  with  the  execution  of  process  of  other  courts  of 
competent  jurisdiction  in  respect  of  property  not  in  the  cus- 
tody of  the  assignee,  or  within  the  administrative  control  of 
the  county  court.  It  has  been  repeatedly  held  that  to  invest 
that  court  with  jurisdiction  over  property  of  the  assignor,  the 
assignee  must  reduce  the  property  to  his  possession.  When 
this  is  done,  the  property  passes  within  the  administrative 
control  of  the  county  court,  and  it  will  have  ample  power  to 
determine  and  adjust  any  and  all  liens  and  claims,  and  all 
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conflicting  rights  or  interests  therein:  Preston  v.  Spaulding,  120 
111.  208;  Davis  v.  Chicago  Dock  Co.,  129  111.  180.  In  such  case, 
the  possession  of  the  assignee  is  that  of  the  county  court,  and 
third  persons  claiming  adversely  must  submit  to  the  jurisdic- 
tion of  that  court. 

Appellants  deny  the  jurisdiction  of  the  county  court  to  pass 
judgment  upon  the  validity  of  the  liens  created  by  the  levy  of 
their  attachments.  They  insist  that  the  circuit  court  alone 
had  jurisdiction  over  the  attached  property,  and  could  alone 
ascertain  and  declare  their  rights  in  respect  of  the  same. 
This  point  might  be  conceded  if  the  parties  in  interest  had 
not,  by  consent,  invested  the  assignee  with  the  possession  of 
the  attached  property,  and  thus  clothed  the  county  court  with 
exclusive  jurisdiction  in  respect  thereof,  and  in  respect  of  all 
claims  thereon.  The  only  defect  in  the  jurisdiction  of  the 
county  court  was  the  want  of  possession  by  the  assignee,  and 
when  that  defect  was  supplied  by  the  voluntary  consent  of 
appellants  that  the  property  should  pass  to  the  assignee,  sub- 
ject to  their  claims,  the  county  court  was  clothed  with  full 
authority  to  settle  all  conflicting  claims,  including  questions 
of  priority  that  might  arise  in  respect  of  such  property.  It 
was  entirely  competent  for  the  parties  to  consent,  as  they  did, 
to  the  order  of  the  county  court  directing  the  sheriff  to  turn 
over  possession  of  the  property  to  the  assignee.  The  rule  giv- 
ing exclusive  jurisdiction  to  the  court  first  acquiring  it  is  one 
that  the  parties  may  waive;  and,  by  consent,  the  jurisdiction 
of  the  circuit  court  was  here  waived,  and  the  property  passed 
into  the  hands  of  the  assignee,  to  be  disposed  of  under  the  di- 
rection of  the  county  court,  to  all  intents  and  purposes  as  if 
the  assignee  had  acquired  possession  prior  to  tlie  levy,  but 
subject  to  the  lien  created  by  such  writs.  It  is  true  that  the 
consent  of  appellants  for  the  transfer  of  possession  from  the 
sheriff  to  the  assignee,  who  is  trustee  for  all  the  creditors  as 
well  as  for  the  debtor  corporation,  was  upon  the  condition 
that  such  transfer  should  be  subject  to  all  priorities,  liens,  and 
rights  that  might  have  been  acquired  by  the  levy  of  said  at- 
tachment The  right  of  all  parties  to  the  attached  property 
was  to  remain  in  ttatu  quo.  If  appellants,  by  their  attach- 
ments, had  acquired  valid  liens,  such  liens  were  to  remain 
unaffected  by  the  order  on  the  sheriff  to  surrender  possession 
to  the  assignee.  This  determined  no  right  in  the  creditors, 
but  left  such  right  for  future  adjudication  by  the  court  having 
jurisdiction  of  the  insolvent's  property.     If  the  bank  appellee 
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had  a  prior  lien  by  the  levy  of  its  execution,  it  was  to  continue 
a  lien  until  the  debt  was  paid.  If,  on  the  other  hand,  execu- 
tion was  obtained  by  fraud,  or  was  preferential,  then  it  would 
be  set  aside.  And  the  same  is  true  in  respect  of  the  attach- 
ments. These  and  all  other  questions,  by  the  voluntary  sur- 
render of  the  property  to  the  assignee,  were  submitted  to  the 
judgment  of  the  county  court.  The  result  of  this  change  of 
possession,  and  consequent  change  of  jurisdiction,  was  not  to 
deprive  any  of  the  parties  of  any  legal  right.  Appellants 
might  still  have  prosecuted  their  attachments  to  judgment  in 
the  circuit  court,  and  thereby  established  the  sums  due  them, 
and  upon  a  showing  to  the  county  court  that  they  would  be 
entitled  to  judgment,  that  court  would  have  been  authorized 
to  direct  the  assignee  to  retain  sufficient  of  the  funds  in  his 
hands  to  pay  and  satisfy  whatever  judgment  might  have  been 
thus  obtained,  or  might  have  determined  the  amount  for 
which  appellants  had  a  valid  lien,  and  by  order  upon  the  as- 
signee compelled  its  payment  in  that  court,  and  upon  any 
question  of  fact  arising,  any  of  the  parties  might  have  had  a 
trial  by  jury:  Hanchett  v.  Waterbury,  115  111.  220. 

On  the  hearing  of  the  several  petitions,  and  issues  thereon, 
the  county  court  found  that  the  appellants  had  no  valid  lien 
on  the  property  under  or  by  virtue  of  the  attachments.  It 
necessarily  followed  that  the  county  court  must,  in  directing 
an  assignee,  pass  upon  and  determine  the  question  whether 
;appellant8  had  or  had  not  a  valid  and  prior  lien  upon  the  prop- 
erty. If  appellants  had  such  lien,  as  before  seen,  it  was  clearly 
the  duty  of  the  county  court  to  protect  it;  if  it  had  not,  to  so 
determine,  and  order  the  sale  of  the  property  without  respect 
thereto.  The  burden  of  proof  was  upon  the  appellants  assert- 
ing their  liens,  and  the  court  could  not  give  them  priority  over 
other  simple  contract  creditors,  without  proof  that  they  were 
entitled  to  such  priority.  They  wholly  failed  to  show  that  any 
debt  was  due  and  owing  by  the  insolvent  to  them,  or  either  of 
them,  at  the  time  of  the  issuance  of  the  several  attachments. 
Without  a  debt  existed  and  was  due,  no  action  would  lie.  No 
formal  pleading  is  required  in  making  issues  to  be  tried  by 
the  county  court  in  such  cases,  and  it  devolved  upon  the  ap- 
pellants to  show,  at  least,  that  they  had  a  cause  of  action 
upon  which  judgment  might  be  rendered  in  the  attachment 
suits.  No  judgment  could  have  been  rendered,  under  the  at- 
tachment suits,  without  a  debt  was  due  and  owing  from  the 
defendant  to  the  plaintiffs  in  the  attachment,  at  the  commence- 
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ment  of  said  suits.  We  are  not  prepared  to  say  that  it  was 
error  in  the  county  court  to  refuse  to  hold  that  appellants,  by 
virtue  of  their  writs  and  the  levy  thereunder,  were  entitled  to 
a  lien  upon  the  property  for  any  amount  they  might  claim, 
without  proof  that  there  was  some  actual  indebtedness  due 
from  the  insolvent  to  the  attaching  creditor!. 

Appellants  also  object  to  the  decree  of  the  county  court 
giving  preference  to  the  Commercial  National  Bank.  They 
contend  that  the  judgment  and  execution  of  the  bank  should 
have  been  adjudged  void,  as  being  a  fraudulent  preference 
within  the  assignment  law.  It  appears  that  Eames,  president 
of  the  bank,  and  Bohner,  president  of  the  insolvent  corpora- 
tion, had  several  interviews  as  to  the  prosperity  and  financial 
condition  of  the  Bohner  company.  On  learning  that  the  busi- 
ness of  the  corporation  had  not  been  successful  during  the 
past  season,  Eames  requested  Bohner  to  furnish  a  list  of  the 
liabilities  of  the  corporation,  which  he  did  on  January  26, 
1889,  Bohner  then  admitting  the  inability  of  the  corporation 
to  meet  its  obligations.  Eames  sent  for  Smith,  the  attorney 
for  the  bank,  and  had  a  consultation  with  him.  The  attorney, 
unknown  to  Bohner,  advised  that  judgment  be  taken  on  the 
notes  of  the  corporation  to  the  bank,  without  delay.  These 
were  judgment  notes  which  had  been  executed  at  a  prior  date. 
Eames  instructed  Smith  to  procure  judgment  at  once,  but 
this  determination  and  instruction  were  not  communicated  to 
Bohner.  The  latter  informed  the  bank,  through  its  president, 
that  some  of  the  creditors  urged  him  to  make  an  assignment 
under  the  itatute,  but  gave  no  intimation,  as  it  appears,  that 
it  was  then  intended  that  an  assignment  would  be  made.  On 
the  contrary,  it  appears  he  drew  money  to  pay  expenses  of  a 
trip  East,  to  see  his  creditors,  in  the  hope  Of  making  a  com- 
position or  compromise.  All  Bohner  did  was  to  give  truthful 
information  as  to  the  financial  status  of  his  company,  in  re- 
sponse to  the  legitimate  inquiries  of  his  creditors.  No  delay 
was  made  in  preparing  his  assignment,  or  in  delivering  it,  to 
enable  the  bank  to  acquire  its  lien.  As  before  said,  the  judg- 
ment notes  had  been  given  some  time  before  that  date,  and 
the  bank  might  have  taken  judgment  long  before  the  inter- 
view spoken  of. 

Section  l3of  the  Assignment  Act,  which  prohibits  preferences 
among  creditors,  is  directed  toward  insolvent  debtors,  and  is 
intended  to  regulate  and  limit  their  course  of  conduct,  after 
they  have  determined  to  yield  the  dominion  and  control  of 
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their  property  for  the  benefit  of  creditors  by  making  a  general 
assignment.  It  has  no  application  to  the  conduct  of  creditors, 
except  in  case  of  collusion  with  debtors,  by  which  an  unau- 
thorized preference  is  sought  to  be  made.  The  creditor  may, 
notwithstanding  the  statute,  take  steps  to  secure  his  debt  as 
best  he  can.  The  law  does  not  deprive  a  creditor  of  the  fruits 
of  superior  diligence  in  securing  his  indebtedness,  so  long  as 
he  does  no  act  resulting  in  an  unlawful  preference  by  the 
debtor. 

This  proof  fails  to  show  any  collusion  between  the  bank  or 
its  officers  and  the  insolvent  corporation  or  its  officers  for  the 
purpose  of  giving  the  bank  any  preference  over  its  other  credi- 
tors. The  judgment  obtained  by  the  bank  was  the  result  of 
information  derived  by  its  president  as  to  the  financial  condi- 
tion of  the  corporation,  which  it  was  the  duty  of  the  debtor  to 
give  and  the  right  of  the  creditor  to  require.  It  appears  that 
Bohner  bad  no  notice  or  intimation  that  the  bank  was  about 
to  or  would  take  judgment  until  about  the  time  that  it  was 
entered  up,  or  that  he  determined  to  make  any  assignment  for 
the  benefit  of  creditors  until  after  the  bank  had  determined 
upon  its  course,  and  had  actually  entered  its  judgment. 

We  are  of  opinion  that  the  county  court  committed  no  error 
in  holding  that  the  bank  had  a  valid  lien  under  its  execution. 
The  judgment  of  the  appellate  court  will  be  affirmed. 


Creditobs  must  Pbovk  thrir  Debts,  ia  order  to  attack  a  sale  on  tha 
ground  of  fraud:  Saii/ord  Mfg.  Co.  v.  Wljrfin,  14  N,  H.  441;  40  Am.  Dec 
198.  A  claim  of  a  creditor  who  attaches  a  conveyance  made  by  his  debtor 
on  the  ground  of  fraud,  in  an  action  between  him  and  the  grantee,  must  be 
subject  to  examination,  in  order  to  see  whether  the  creditor  has  a  right,  as 
Buch,  to  question  the  validity  of  the  conveyance:  Miller  v.  Miller,  23  Me. 
22;  39  Am,  Dec.  597. 

AS3IGNMENT3    FOR   THB   BENEFIT   OP    CREDITORS.  —  PREFERENCES,     VaLID- 

ITT  OF:  See  extended  notes  to  Brown  v.  Brabb,  11  Am.  St.  Rep.  561;  C'raay- 
ford  V.  Taylor,  26  Am.  Dec.  584. 

CoHFLioTS  o»  JoRiSDiCTiON.  —  It  frequently  happens  that  two  or  mora 
courts  are  competent  to  take  jurisdiction  over  the  same  parties  aud  the  same 
subject-matter,  or  that  process  may  issue  from  two  or  more  courts  authoriz- 
ing the  seizure  of  the  same  property,  and  that  the  action  of  either  court,  if  it 
is  allowed  to  proceed,  may  impair  the  jurisdiction  of  the  other  by  taking  prop- 
erty subject  to  its  process,  or  determining  some  question  of  right  which  the 
other  was,  at  least,  equally  competent  to  determine.  In  order  to  avoid  con- 
flict between  tribunals  of  co-equal  authority,  the  rule  has  been  formulated, 
and  so  far  as  we  know  universally  respected,  that  the  court  first  acquiring 
jurisdiction  shall  be  allowed  to  pursue  it  to  the  end,  and  that  it  will  not  per- 
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mit  its  juris  lictioa  to  be  impaired  or  subverted  by  a  subsequent  resort  Co 
gome  other  tribunal. 

If  process  issues  from  a  court  authorizing  the  seizure  of  property,  and  sucb 
■eizure  is  made,  it  is  thereby  brought  withiu  the  custody  of  the  law,  and  a 
subsequent  seizure  of  the  property  and  taking  it  from  the  custody  of  the 
officer  of  the  law  by  whom  it  was  first  seized  will  not  be  tolerated.  Any 
subsequent  levy  must  be  in  subordination  to  the  first  seizure.  If  any  further 
levy  is  to  be  made,  it  must  be  by  the  same  officer  in  whose  custody  the  prop- 
erty is,  and  indeed  the  receipt  by  him  of  other  writs  operates  as  a  construc- 
tive levy  upon  the  property,  subject  to  the  claims  under  which  the  officer 
holds  it:  Freeman  on  Executions,  sees.  135,  267;  Cresson  v.  Stout,  17  Johns. 
116;  8  Am.  Dec.  373;  Leach  v.  Pine,  41  111.  65;  89  Am.  Dec.  375;  Wintle  v. 
Chetwynd,  7  Dowl.  Pr.  554;  1  Will.  W.  ft  H.  581;  Townaend  y.  Coming,  40 
Ohio  St.  335;  Keating  v.  Sprink,  3  Ohio  St.  105;  62  Am.  Dec.  214;  Pulliam  v. 
Osborne,  17  How.  471;  Brown  t.  Clarke,  4  How.  4;  WUliams  v.  Benedict,  8 
How.  107;  Logan  r.  Lucas,  69111.  237;  Hagan  r.  Luccu,  10  Pet.  400;  Sc/ialler 
V.   Wickersham,  7  Cold.  376. 

If  property  is  seized  by  process  issued  by  one  of  the  state  courts,  a  nation:  1 
court  will  not  attempt  to  deprive  the  officer  of  its  custody,  nor  will  a  state 
court  undertake  to  dispossess  an  officer  holding  property  under  process 
issued  by  any  of  the  national  courts.  In  either  event,  if  the  custody  of  tlie 
officer  is  wrongful,  redress,  so  far  as  possession  of  the  property  is  involved, 
must  be  sought  in  the  court  whose  officer  has  such  possession:  Covell  v.  Hey- 
man.  111  U.  S.  176;  OUman  v.  Williams,  7  Wis.  329;  76  Am.  Dec.  219,  and 
note;  Freeman  v.  Howe,  24  How.  450;  Chapin  v.  James,  11  R.  I.  86;  23  Am. 
Rep.  412;  Krippendor/v.  Hyde,  110  U.  S.  276;  Brooks  v.  Montgomery,  23  La. 
Ann.  450;  Lewis  v.  Buck,  7  Minn.  104;  82  Am.  Dec.  73.  If,  however,  the 
seizure  was  wrongful,  the  party  injured  is  at  liberty  to  seek  redress  in  any 
form  of  action  which  will  not  interfere  with  the  possession  of  the  officer. 
Hence,  though  replevin  cannot  be  maintained  against  him  for  the  posse-^sion 
of  the  property,  damages  may  be  recovered  of  him,  if  the  taking  was  unauthor- 
ized, and  an  action  for  their  recovery  may  be  maintained  in  the  state  court, 
though  the  seizure  of  property  was  under  a  writ  issued  from  one  of  the 
national  courts:  Buck  v.  Colbath,  7  Minn.  310;  82  Am.  Dec.  91;  3  Wall.  343. 

When  an  action  is  commenced  in  a  court  having  jurisdiction  over  it,  and 
the  proper  parties  are  brought  before  the  court,  it  would  seem  to  be  clear 
that  such  court  had  the  right  to  proceed  to  final  judgment,  and  that  this 
right  cannot  be  destroyed  by  one  of  the  parties  subsequently  resorting  to 
another  tribunal,  and  thereby  transferring  to  it  jurisdiction  which  had  pre- 
rionsly  been  vested  elsewhere.  So  the  authorities  generally  declare:  Hints 
T.  Hawaon,  40  (Ja.  .356;  2  Am.  Rep.  581;  Wilkinson  v.  WaU,  44  Vt.  508;  8 
Am.  Rep.  3J1;  MerriU  v.  Lake,  16  Ohio,  373;  47  Am.  Dec.  377;  and  yet 
there  are  cases  which  constitute  well-established  exceptions  to  the  rule,  an<l 
which  wt:  are  entirely  unable  to  reconcile  with  it.  If,  after  an  action  is  oora- 
mence<l  in  one  court,  tiie  plaintiff  begins  another  action  against  the  same 
parties  for  the  same  cause  in  other  court,  the  pendency  of  the  first  action 
may  generally  be  pleaded  in  abatement  of  the  second.  When  such  plea,  if 
made,  will  be  sustained  is  considered  in  the  note  to  Smitk  v.  Laihrop,  84  Am. 
Deo.  452-457. 

One  of  the  apparent  exceptions  to  the  rule  that  the  court  first  acquiring 
Jurisdiction  must  be  permitted  to  exercise  it  to  the  end  arises  when  a  person 
suing  in  one  state  subsequently  begins  an  action  for  the  same  matter  and 
•ipdast  the  same  parties  in  another  state,  or  iu  one  of  the  national  courts,  or 
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when,  after  first  resorting  to  a  national  court,  he  subsequently  institutes  an 
action  in  a  state  court.  In  either  case  it  ia  probably  true  that  the  court  first 
acquiring  jurisdiction  must  proceed  to  a  final  determination  of  the  contro> 
▼ersy,  and  yet  it  is  at  least  equally  true  that  the  court  last  resorted  to  may 
also  proceed.  In  other  words,  in  no  instance  has  the  plea  of  another  action 
pending  for  the  same  matter  and  between  the  same  parties  in  another  state 
been  successful,  nor  will  an  action  be  abated  in  a  state  court  on  the  ground 
of  the  pendency  of  the  previous  action  in  one  of  the  national  courts,  or  an 
action  in  one  of  the  latter  courts  be  abated  by  the  pendency  of  an  action  in  a 
state  court:  Lowry  v.  HaU,  2  Watts  &;  S.  129;  37  Am.  Dec.  495;  Stanton  v. 
Emhrey,  93  U.  S.  554;  Davis  v.  Morton,  4  Bush,  442;  96  Am.  Dec.  3J9;  Smith 
V.  Laihrop,  44  Pa.  St.  .'^26;  84  Am.  Dec.  448;  Lockwood  v.  Nye,  2  Swan,  515; 
58  Am.  Dec.  73;  Hatch  y.  Spofford,  22  Conn.  485;  58  Am.  Dec.  433;  McJilton 
V.  L(yve,  13  111.  486;  64  Am.  Dec.  449;  Allen  v.  WaU,  69  111.  655;  Loring  v. 
Mamli,  2  Cliff.  322;  State  r.  Boyce,  72  Md.  140;  20  Am.  St.  Rep.  458;  Beyers- 
dor/ v.  Sump,  39  Minn.  495;  12  Am.  St.  Rep.  678;  Mandeville  v.  Avery,  124 
N.  Y.  376;  21  Am.  St.  Rep.  678;  Phelpi  v.  Winona  etc.  R.  R.  Co.,  37  Minn. 
485;  5  Am.  St.  Rep.  867. 

While  the  court  in  which  the  second  action  ia  commenced  may  disregard 
the  first  action  and  its  pendency,  it  is  by  no  means  certain  that  the  court  in 
which  the  action  was  first  begun  may  not  also  disregard  the  second  action, 
and  that  both  may  not  proceed  to  final  judgment,  and  therefore  to  what  is, 
or  at  least  ought  to  be,  a  final  determination  of  the  rights  of  the  parties,  and 
yet  it  is  just  as  impossible  for  two  tribunals  to  at  the  same  time  possess  the 
power  to  make  a  final  determination  of  the  rights  of  the  parties  as  it  is  for 
an  irresistible  force  to  come  into  contact  with  an  immovable  body.  If  there 
is  an  irresistible  force,  there  can  be  no  immovable  body;  and  if  there  is  an 
immovable  body,  there  can  be  no  irresistible  force.  The  existence  of  either 
disproves  that  of  the  other.  So  in  litigation,  there  cannot  be  two  final  de' 
cisions  of  the  same  question;  for  when  one  decision  is  final,  no  other  can  be. 
There  may  arise  many  cases,  like  the  principal  case,  in  which  one  of  the  liti- 
gants  may  preclude  himself  from  insisting  that  the  tribunal  first  acquiring 
jurisdiction  shall  proceed  to  final  judgment,  as  when  he  voluntarily  sub- 
mitted the  same  question  to  another  tribunal,  as  by  bringing  a  second  action 
on  the  same  demand,  and  perhaps  where,  being  a  defendant,  he  fails  to 
plead  the  pendency  of  the  former  action  and  proceeds  without  objection  in  a 
second  suit  to  submit  the  controversy  for  a  decision  on  the  merits. 

When  the  first  and  second  actions  are  in  the  courts  of  different  states,  a 
plea  in  abatement,  as  we  bare  seen,  ii  unavailing  in  the  second  action,  and 
certainly  it  cannot  be  possible  that  the  commencement  of  the  second  action 
ean  abate  the  first,  unless  both  parties  acquiesce  in  it.  If  judgment  is  first 
obtained  in  the  action  last  begun,  may  it  be  pleaded  in  bar  of  the  first  action, 
and  the  court  having  jurisdiction  in  that  action  in  effect  compelled  to  abdi- 
cate such  jurisdiction  by  accepting  as  conclusive  a  decision  of  the  latter  suit? 
If  neither  judgment  is  pleaded  in  bar  of  the  other,  which  must  be  awarded 
precedence?  Perhaps  each  is  conclusive  in  the  state  wherein  it  was  entered; 
and  if  so,  what  effect  ahall  be  given  them  if  they  are  brought  into  conflict 
in  an  action  brought  in  a  third  state,  or  in  a  court  of  the  United  States  7 
All  these  qnestiona,  ao  far  as  we  are  aware,  have  nerer  been  jndieially  an- 
■wered. 

If,  after  an  action  has  been  instituted  in  a  court  of  the  United  States,  one 
of  the  parties,  without  the  asseut  or  acquiescence  of  the  other,  undertakes 
to  remove  the  controversy  to  a  state  court,  we  apprehend  that  no  action  of 
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the  latter  court  ean  impair  the  right  of  the  national  court  to  proceed  to  judg- 
ment, and  that  if  the  state  court  should  proceed  to  enter  judgment,  such 
jadginent  will  be  treated  as  void  by  the  national  courts,  in  so  far  as  it  may  be 
interposed  to  prevent  their  further  proceeding  with  the  action,  or  to  impair 
the  force  of  any  judgment  they  may  render  therein.  We  think  no  better 
discussion  of  the  subject  can  be  found  than  that  contained  in  the  following 
extracts  from  the  opinion  of  Mr.  Justice  Field  in  the  case  of  Sharon  ▼.  Terry, 
1.3  Saw.  399:  "Having  disposed  of  the  objections  to  the  jurisdiction  of  ths 
circuit  court  of  the  United  States  in  the  original  suit  of  Sharon  v.  Hill,  we 
proceed  to  consider  bow  far  the  judgment  therein  is  affected,  or  should  have 
been  affected,  if  at  all,  by  the  judgment  in  the  state  court.  William  Sharon, 
being  a  citizen  of  Nevada,  had  a  constitutional  right  to  ask  the  decision  of 
the  federal  court  upon  the  case  presented  by  him;  and  it  would  be  a  Strang* 
result  if  the  defendant,  who  wan  summoned  there,  could,  by  any  subsequent 
proceedings  elsewhere,  oust  that  court  of  its  jurisdiction  and  rightful  author- 
ity  to  decide  the  case.  The  constitution  declares  that  the  judicial  powers 
of  the  United  States  shall  extend  to  controversies  between  citizens  of  different 
states,  —  a  provision  which  had  its  origin  in  the  impression  that  local  attach* 
ments  and  prejudices  might  injuriously  affect  the  administration  of  justice 
in  the  state  courts  against  the  claims  of  citizens  of  other  states:  Railvoay  Co. 
V.  WhitUm,  13  Wall.  270,  289,  So  valuable  has  the  right  of  citizens  of  other 
states  than  the  one  in  which  the  suits  are  brought  against  them  to  have  their 
cases  heard  in  a  federal  court  always  been  regarded,  that  at  the  very  outset 
of  the  government  Congress  provided,  and  in  different  acts  since  has  renewed 
the  provision,  that  when  a  citizen  of  another  state  is  sued  in  a  state  court,  be 
may,  under  proper  application,  accompanied  by  an  offer  of  good  and  sufficient 
surety  for  entering  copies  of  the  proceedings  and  his  appearance  in  the  federal 
court,  have  the  case  removed  to  that  court  and  tried  or  heard  there;  and  all 
tiie  acts  ol  Congress  have  declared  that  it  shall  be  the  duty  of  the  state  court 
in  such  a  case  to  accept  the  surety  and  proceed  no  further  in  the  cause.  Any 
subsequent  proceedings  there  are  null  and  void,  and  will  be  so  treated  by 
the  federal  courts.  As  said  by  the  supreme  court  in  Railroad  Co.  v.  Koontz, 
104  U.  S.  14,  it  is  well  settled  that  '  when  a  sufficient  case  for  removal  is  made 
in  the  state  court,  the  rightful  jurisdiction  of  that  court  comes  to  an  end,  and 
no  further  proceedings  can  properly  be  had  there,  unless  in  some  form  its 
jurisdiction  is  restored.'  As  Congress  has  made  such  careful  provision  to  se- 
cure to  citixens  of  other  states  a  right  to  transfer  to  a  federal  court  cases  in 
which  they  are  sued  in  state  courts,  and  prohibited  further  proceedings 
therein  after  proper  application  is  made  for  removal,  it  would  be  strange,  we 
repeat,  if  a  defendant,  properly  summoned  in  the  first  instance  into  that  court 
by  a  citizen  of  another  state,  could  cut  off  and  practically  nullify  the  latter's 
constitutional  right  to  a  hearing  there  by  instituting  a  suit  in  a  stats  court, 
which  might  involve  in  soma  of  its  phases  a  determination  of  the  same  mat- 
ters. Snch  a  pretention,  as  said  in  one  of  the  authorities  cited,  cannot  be 
tolerated.  The  jurisdiction  of  the  federal  court  having  attached,  the  right 
•f  the  plaintiff  to  prosecute  his  suit  to  a  final  determination  there  cannot  be 
arrested,  defeated,  or  impaired  by  any  proceeding  in  a  court  of  another  juris- 
diction. This  doctrine  wj  hold  to  be  incontrovertible;  it  is  essential  to  any 
orderly  and  decent  administration  of  justice,  and  to  prevent  an  unseemly  con- 
flict of  authority,  which  could  ultimately  be  determined  only  by  superiority 
of  physical  force  on  one  side  or  the  other.  In  Walloce  v.  McConnell,  13  I'ut. 
143,  we  have  a  decision  of  the  supreme  court  of  the  United  States  dlustrative 
and  confirmatory  ef  this  doctrine.     That  case  was  brought  in  the  district 
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eoart  of  the  United  States  for  the  district  of  Alabama,  exerci?in^  the  powert 
of  a  circait  court,  upoa  a  promissory  note  of  the  defendant  for  $4,84).  The 
defendant  pleaded  payment  and  satisfaction,  and  issue  being  joined  therein, 
the  case  was  continued  nntil  the  succeeding  term.  The  defendant  then  in- 
terposed a  plea  of  puis  darrein  continuance,  alleging  that  as  to  $4,-04  of  the 
■am  demanded  the  plaintiff  ought  not  further  to  maintain  the  action  against 
him,  because  that  sum  had  been  attached  in  proceedings  commenced  against 
him  under  the  attachment  law  of  Alabama,  in  which  ha  was  summoned  as 
garnishee.  In  those  proceedings,  he  had  admitted  his  indebtedness  beyond 
a  certain  payment  made,  and  the  state  court  gave  judgment  against  him  for 
the  balance.  To  this  plea  the  plaiutifif  demurred,  and  the  demurrer  was  sus- 
tained. The  case  was  ultimatelj  taken  to  the  supreme  court,  where  it  was 
contended  that  the  proceedings  under  the  attachment  law  of  Alabama  were 
sufficient  to  bar  the  action  as  to  the  amount  of  the  sum  attached,  and  that 
therefore  the  demurrer  ought  to  have  been  overruled.  But  the  court  said: 
'The  plea  shows  that  the  proceedings  on  the  attachment  were  instituted  after 
the  commencement  of  this  suit.  The  jurisdiction  of  the  district  court  of  the 
United  States,  and  the  right  of  the  plaintiff  to  prosecute  his  suit  in  that  court, 
having  attached,  that  right  could  not  be  arrested  or  taken  away  by  any  pro- 
ceedings in  another  court.  This  would  produce  a  collision  in  the  jurisdiction 
of  the  courts,  that  would  extremely  embarrass  the  admin'str  •'^^iou  of  justice.' 
In  Taylor  v.  Tainior,  16  Wall.  370,  the  supreme  court,  speaking  by  Justice 
Swayne,  said:  '  Where  a  state  court  and  a  court  of  the  United  States  may 
each  take  jurisdiction,  the  tribunal  which  first  gets  it  holds  it,  to  the  exclu- 
sion of  the  other,  until  its  duty  is  fully  performed  and  the  jurisdiction  in- 
voked ia  exhausted;  and  this  rule  applies  alike  in  botli  civil  and  criminal 
cases.  It  is  indeed  a  principle  of  universal  jurisprudence  that  where  juris- 
diction has  attached  to  a  person  or  thing,  it  is,  unless  there  is  some  provision 
to  the  contrary,  exclusive  in  effect  until  it  has  wrought  its  function.'  In 
SkoemaJxr  v.  French,  Chase,  267,  a  bill  was  filed  in  the  circuit  court  of  the 
United  States  for  the  district  of  Virginia  by  the  plaiutiff.  Shoemaker,  for  an 
injunction  to  prevent  the  defendant,  French,  from  acting  as  president  of  the 
Alexandria  and  Washington  Railroad  Company,  and  an  order  was  made  di- 
recting that  he  be  served  with  notice  of  motion  for  injunction.  After  this, 
French  filed  a  bill  in  a  state  court  of  Virginia,  praying  an  injunction  against 
Shoemaker  for  matters  cognate  to  the  bill  in  the  circuit  court;  and  Chief 
Justice  Chase,  in  granting  the  prayer  of  the  bill  in  the  circuit  court,  said: 
'The  jurisdiction  of  this  court  as  to  these  matters  attached  when  Shoemaker's 
bill  was  filed  here,  and  the  order  passed  by  this  court.  Therefore  the  juris* 
diction  of  the  state  court  was  ousted,  or  must  be  exercised  in  subordinatioa 
to  the  jurisdiction  of  this  court.' 

"The  doctrine  that  where  different  courts  may  entertain  jurisdiction  of 
the  same  subject,  the  court  which  first  obtains  jurisdiction  will  retain  it  to 
the  end  of  the  controversy,  either  to  the  entire  exclusion  of  the  other,  op 
to  the  exclusion  so  far  as  to  render  the  latter'a  decision  subordinate  to  that 
of  the  other,  prevails  very  generally,  both  in  the  federal  and  state  courts, 
with  some  exceptions,  which  we  shall  hereafter  consider.  Thus  in  Gaylord  v. 
Fort  Wayne  etc  R.  R.  Co.,  a  bill  was  filed  in  the  circuit  court  of  the  United 
States  for  the  district  of  Indiana,  to  obtain,  among  other  things,  the  appoint- 
ment of  a  receiver  of  the  property  of  an  insolvent  corporation,  and  to  admin- 
ister it  for  the  benefit  of  the  creditors.  After  a  demurrer  to  the  bill  had 
been  sustained  and  an  amendment  made,  a  receiver  was  appointed.  Whilst 
proceedings  were  thus  pending  in  the  federal  court,  a  suit  was  commenced 
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in  a  gtate  court  of  Indiana,  in  which  a  receiver  was  also  appointed,  who  took 
possession  of  the  property.  Subsequently,  the  parties  thus  having  possession 
surrendered  the  property  to  the  receiver  of  the  federal  court,  upon  his  applica- 
tion and  the  presentation  of  its  order.  He  was  thereupon  arrested  by  the  state 
court,  but  the  federal  court  released  him,  and  he  retained  th«  prop--rty,  the 
court  refusing  to  rescind  the  order  appointing  him.  In  disposing  of  the  ea  e, 
the  federal  court  said:  '  We  think  that  there  is  no  other  safe  rule  to  adopt, 
in  our  mixed  system  of  state  and  federal  jurisprudence,  than  to  hold  that 
the  court  which  first  obtains  jurisdiction  of  the  controversy,  and  thereby  of 
the  res,  is  entitled  to  retain  it  until  the  litigation  is  settled ' :  6  Biss.  286, 
29L  In  Union  Mutual  Life  Ins.  Co.  v.  Chicago  UnicersUy,  a  bill  was  tiled  m  a 
state  court  of  Illinois  to  enjoin  the  foreclosure  of  a  mortgage,  and  have  it  set 
aside  and  declared  void.  Later  on  the  same  day,  a  bill  was  tiled  in  the  cir* 
ouit  court  of  the  United  States  for  the  northern  district  of  Illinois  to  fore- 
close  th«  mortf^^age.  The  process  of  the  federal  court  was  tirst  served, 
preceding  by  a  few  hours  the  service  of  process  from  the  state  court;  and  it 
was  held  that  the  fact  that  process  from  the  federal  court  was  first  served 
gave  that  court  jurisdiction  to  go  on  with  the  foreclosure  suit  and  determine 
all  questions  as  to  the  validity  of  the  mortgage.  In  deciding  the  case,  the 
court,  speaking  by  Judge  Drnmnioud,  said:  'It  is  undoubtedly  a  very  em- 
barrassing state  of  litigation,  there  being  two  suits,  brought  in  two  jurisdic- 
tions, involving,  to  a  great  extent,  the  same  subject-matter,  and  I  have  felt 
some  difficulty  in  determining  what  is  the  true  rule  upon  this  subject,  but  I 
have  come  to  the  couolusion  that  it  must  be  this:  That  this  court  has  a  right 
to  go  on,  as  I  have  already  said,  and  decide  all  questions  which  legitimately 
tiow  out  of  the  subject-matter  of  controversy  in  this  case,  namely,  those 
affecting  the  existence  of  the  mortgage,  and  the  right  of  the  University  of  Chi- 
cago to  make  it,  so  a«  to  reach  a  decree,  if  the  case  warrants  it,  which  shall 
be  conclusive  upon  the  University  of  Chicago,  —  that  is  to  say,  which  shall 
pieveut  that  corporation  from  ever  setting  up  any  claim  or  right  to  this  prop- 
erty, or  any  claim  whatever  that  it  had  not  the  right  to  execute  this  mort> 
gage ':  10  Bins.  191,  195.  In  Manon  r,  PiyoU,  in  the  supreme  court  of  Illinois, 
it  appeared  that  the  defendant,  instead  of  making  a  defense  in  an  action 
pending  in  a  court  of  law,  had  attempted  to  transfer  the  case  to  a  court  of 
equity,  and  the  court  said:  'It  by  no  means  follows,  because  a  court  of  equity 
has  concurrent  jurisdiction  with  a  court  of  law,  that  it  will  take  cognizance 
of  a  case  already  pending  in  a  court  of  law  and  oust  it  of  jurisdiction.  As  a 
general  principle,  in  all  cases  of  concurrent  jurisdiction  the  tribunal  which 
tirst  obtains  jurisdiction  of  the  subject-matter  must  proceed  and  Anally  dis- 
pose of  it.  A  court  of  equity  will  not  take  jurisdiction,  where  it  has  been 
tirst  acquired  by  a  court  of  law,  unless  there  is  some  equitable  circumstance 
in  the  case  which  the  party  cannot  avail  himself  of  at  law.  Subject  to  thi^i 
qnalitication,  the  rule  is  inflexible':  11  111.  88.  In  Bank  of  Bellows  Falls  v 
Rutland  etc  R.  R.  Co.,  in  the  supreme  court  of  Vermont,  it  appeared  that  tho 
defendant,  in  an  action  at  law  pending  against  him  in  Massachusetts,  had 
filed  bis  bill  in  a  Vermont  court  of  chancery  to  enjoin  the  action.  The  bill 
was  dismissed,  and  the  couit,  a<iinitting  the  power  of  a  court  of  equity  tcr 
enjoin  parties  within  its  jurisdiction  from  proceeding  in  a  court  of  law  in 
another  state,  said:  'We  hold  it  to  be  a  sound  rule  of  law,  based  upon  the 
most  salutary  principle,  that  in  all  cases  of  eo'icnrrent  jurisiliction  the  court 
that  has  first  possession  of  the  matter  shouM  be  left  to  decide  it,  unless  thero 
exists  some  peculiar  equitable  ground  for  with  Irawm^  a  ooiitroversy  from  a 
court  of  law  to  a  court  of  chancery,  and  which  disenables  the  p;irty  having  tho 
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law  in  his  favor  from  bringing  his  easa  fairly  and  fully  before  a  court  of  law. 
This  prineipls  is  founded  upon  the  courtesy  which  courts  of  concurrent  juris* 
diction  should  exercise  towards  each  other,  and  may  be  necessary,  as  matter 
of  policy,  to  prevent  a  conflicD  in  the  action  of  different  courts ' :  28  Vt.  470- 
477.  In  Stearns  v.  Steams,  iu  the  supreme  court  of  Massachusetts,  a  decree  of 
the  probate  court  appointing  commissioners  to  make  partition  of  an  estate 
among  the  heirs  was  reversed,  because  proceedings  were  first  commenced  for 
that  purpose  in  another  court  of  concurrent  jurisdiction  against  the  parties 
moving  the  decree,  which  proceedings  were  pending  when  tlie  decree  was 
rendered,  the  court  saying  that  '  when  different  courts  have  concurrent  juris- 
diction, the  one  before  whom  proceedings  may  be  first  had,  and  whose  juris- 
dii'tion  first  attaches,  must  necessarily  have  authority  para?noM«<  to  the  other 
cuurts;  or  rather,  the  action  first  commenced  shall  not  be  abated  by  an  ac- 
tion commenced  between  the  same  parties  in  relation  to  the  same  subject  in 
the  same  or  any  other  court*:  16  Mass.  170.  The  case  of  Home  his.  Co.  v. 
Howell,  in  the  court  of  chancery  of  New  Jersey,  presents  some  features  simi- 
lar to  the  case  at  bar.  The  complainant  filed  its  bill  for  relief  against  two  poli- 
cies of  insurance,  which  it  alleged  the  defendant  had  fraudulently  obtained 
from  it  upon  his  property  in  Illinois.  The  bill  prayed  that  the  policies  might 
be  delivered  up  and  canceled  or  declared  invalid,  and  that  the  defendant 
might  be  perpetually  enjoined  from  bringing  any  suit  at  law  or  equity  upon 
them,  or  making  use  of  them  in  any  way  for  the  purpose  of  establishing  any 
claim  or  damage  against  the  complainant.  The  defendant  appeared  and 
filed  an  answer,  to  which  a  replication  being  made,  proofs  were  taken.  After 
the  suit  was  commenced,  the  defendant  brought  an  action  at  law  upon  the 
policies  against  the  company  in  a  state  court  of  Illinois,  which  suit  was,  on  its 
petition,  removed  into  the  circuit  court  of  the  United  States  for  the  northern 
district  of  Illinois.  The  company  thereupon  filed  its  petition  in  the  court  of 
New  Jersey  for  an  injunction  to  restrain  him  from  prosecuting  the  suit  in 
Illinois.  An  injunction  having  been  issued,  a  motion  was  made  to  dissolve 
it.  In  denying  the  motion,  the  chancellor  said:  'This  court,  having  the 
power  to  hear  and  determine  the  subject-matter  in  controversy,  and  having 
Jimt  obtained  possession  of  the  controversy,  is  fully  at  liberty  to  retain  it  until  it 
shall  have  disposed  of  it.  The  general  rule  is,  that  as  between  courts  of  con- 
current and  co-ordinate  jurisdiction  (and  the  circuit  court  of  the  United 
States  and  the  state  courts  are  such  in  certain  controversies,  such  as  that  in- 
volved in  this  suit,  for  example,  between  citizens  of  different  states),  the 
court  that  first  obtains  possession  of  the  controversy  must  be  allowed  to  dis- 
pose of  it  without  interference  from  the  co-ordinate  court Where  a 

party  is  within  the  jurisdiction  of  this  court,  so  that  on  a  bill  properly  filed 
here  this  court  has  jurisdiction  of  his  person,  although  the  subject-matter  of 
the  suit  may  be  situated  elsewhere,  it  may,  by  the  ordinary  process  of  injunc- 
tion and  attachment  for  contempt,  compel  him  to  desist  from  commencing 
a  suit  at  law,  either  in  this  state  or  any  foreign  jurisdiction,  and  of  course 
from  prosecuting  one  commenced  after  the  bringing  of  the  suit  in  this  court ' : 
24  N.  J.  E').  239.  Iu  Brooks  v.  DelapUiine,  the  high  court  of  chancery  of 
Maryland  dismissed  a  bill  in  equity  because  at  the  time  it  was  filed  a  suit  in- 
volving the  s^me  controversy  was  pending  in  the  county  court  having  concur- 
rent jurisdioaon,  the  ohaticellor  saying:  'When  two  courts  have  concurrent 
jurisdiction  over  the  same  subject- natter,  the  court  in  which  the  suit  is  first 
commenced  is  entitled  to  retain  it.  This  rule  would  seem  to  be  vital  to  the 
harmonious  movement  of  courts  wiiose  powers  may  be  exerted  within  the 
same  spheres,   aud  oVdr  the  sune  subjects  and  persons Any  other 
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rule  will  unavoidably  lead  to  perpetual  collision,  and  be  productive  of  the 
most  calamitous  results ' :    1  Md.  Ch.  354. 

*'  Similar  decisions  might  be  cited  from  the  highest  courts  of  nearly  every 
state,  for,  upon  the  principle  stated,  there  is,  with  certain  well-recognized  ex- 
ceptions, a  general  concurrence  of  opinion.  Where  two  judgments  relating 
to  the  same  snbject  a-i^  irreconcilable,  both  cannot  be  enforced.  One  or  the 
other  must  give  way;  and  the  only  reasonable  te?t  by  which  the  superiority 
df  one  over  the  other  is  to  be  determined  is  that  which  is  expressed  in  the 
authorities  cited,  that  the  court  which  first  obtains  jurisdiction  of  the  sub- 
ject and  parties  must  have  the  right  to  proceed  to  judgment.  Having  first 
acquired  possession  of  the  subject,  it  cannot  be  rightly  ousted  by  subsequent 
proceedings  in  another  court  having  no  supervising  or  appellate  authority. 
If  the  time  of  the  rendition  of  the  judgment,  independently  of  the  commence- 
ment of  the  suit,  were  to  be  the  test,  the  superiority  of  judgment,  as  counsel 
well  observe,  would  depend  on  mere  accident,  or  circumstances  beyond  the 
power  of  the  court  or  parties,  as  one  court  may  have  a  large  calendar  and  be 
blocked  up  with  business,  creating  great  delay  in  the  disposition  of  causes, 
while  the  o^her  court  may  have  few  causes,  and  those  of  minor  importance, 
and  thus  be  enabled  to  speedily  dispose  of  them.  It  would  give  the  latter 
court  pre-eminence,  because  it  ia  enabled  from  paucity  of  cases  to  dispose  of 
its  calendar  at  an  earlier  day,  and  might,  as  suggested,  tend  to  an  unseemly 
icramble  of  litigants  to  speed  eases  in  the  respective  courts  of  their  prefer- 
ence. The  exceptions  to  the  doctrine  that  priority  of  jurisdiction  controls 
priority  of  deeision,  to  which  we  have  referred,  and  to  which  our  attention 
has  been  called  by  counsel  of  the  defendants,  will  be  found,  on  examination, 
to  range  themselves  under  two  classes:  1.  Where  the  same  plaintiff  has 
asked  in  the  different  suits  a  determination  of  the  same  matter;  as,  for  in- 
stance, where  different  obligations  are  issued  upon  the  same  transaction, 
which  is  attacked  in  each  suit  as  fraudulent  and  illegal,  and  therefore  vitiat- 
ing the  several  obligations,  or  where  the  jurisdiction  of  a  court  of  equity 
as  well  as  of  a  court  of  law  is  invoked  by  him  with  reference  to  the  matter. 
Of  course  a  decision  first  rendered  in  either  suit  may  be  pleaded  in  the  others, 
—  the  plaintiff  must  abide  the  adjudication  which  he  has  sought;  and  2. 
Where  the  eases  are  upon  contracts  or  obligations  which  from  their  nature 
are  merged  in  tha  judgment  rendered,  the  subject  upon  which  the  Hr-t  suit 
is  founded  having  thus  ceased  to  exist.  The  cases  of  Duffy  v.  Lylle,  5  Watts, 
1'20,  Ro'jert  v.  Odell,  39  N.  H.  452,  Child  v.  Eureka  Powder  Works,  45  N.  H. 
547,  Bank  of  United  State*  v.  Merchants'  Bank,  7  Gill,  415,  and  Westcott  v.  Ed- 
munds, 68  Pa.  St.  34,  fall  under  one  or  the  other  of  these  classes.  The  laii- 
guige  quoted  from  Bxtck  v.  Colbath,  3  Wall.  345,  was  used  as  explanatory  of  the 
general  doctrine  that  in  examining  into  the  exclu:iive  character  of  the  juris- 
diction of  a  conrt,  we  must  have  regard  to  the  nature  of  the  remedies,  the 
character  of  the  •^olief  sought,  and  the  identity  of  the  parties  in  the  different 
suits.  The  illustration  given,  of  a  party  suing  in  a  oonrt  of  chancery  to  fore- 
close his  mortgage,  and  in  a  court  of  law  to  recover  judgment  on  bis  notes, 
and  in  another  conrt  of  law  in  an  action  of  ejectment  to  recover  the  posses- 
sion of  the  land,  would  have  brought  the  supposed  case,  if  a  real  one,  under 
the  first  class  of  exceptions  stated  above,  where  a  decree  first  rendered  in 
either  suit  upon  the  same  point  could  have  been  pleaded  as  conclusive  in  the 
ethers.  In  the  Tubal  Cain  case,  9  Fed.  Rep.  834,  the  judgment  of  the  state 
court  plea<led  in  the  United  States  district  court  was  recovered  in  the  prior 
action,  and  the  circuit  conrt  stayed  its  proceedings  to  await  the  determination 
of  an  appeal  from  the  judgment.     The  other  authorities  cited  do  not  seem  to 
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OS,  after  careful  consideration,  to  be  entitled  to  any  weight  upon  the  question 
presented.  The  case  at  bar  is  not  within  tither  of  the  excepted  classes. 
The  plaintifif  has  not  inrokad  th«  juriadictioa  of  the  state  court;  and  the  al- 
leged marriage  contract  is  not  one  which,  in  any  sense  of  the  rule,  was  merged, 
or  could  be  merged,  iu  the  judgment,  any  more  than  a  deed  upon  which  the 
title  to  real  estate  is  asserted  is  merged  in  a  judgment  in  ejectment  for  the 
possession  of  the  property.  It  was  as  much  an  outstanding  and  existing  con- 
tract  after  the  judgment  of  the  state  court  as  before,  and  was  equally  avail- 
able for  all  purposes.  But  aside  from  this,  the  doctrine  of  the  excepted 
cases  can  have  no  application  to  cases  instituted  in  a  federal  court  by  a  citi- 
zen of  another  state,  so  as  to  give  paramount  authority  to  a  judgment  of  a 
state  court  in  a  suit  subsequently  commenced  against  him,  without  defeating 
■ti  most  important  right  conferred  upon  him  by  the  constitntion  and  laws  of 
the  United  States,  —  a  result  which  can  in  no  manner  be  accomplished  either 
directly  or  indirectly:  See  Huydam  v.  Broadnax,  14  Pet.  67;  Payne  v.  Hook, 
1  Wall.  430." 

Although  not  stated  in  the  opinion  of  Judge  Field,  the  fact  existed  that 
the  plaintiff,  Sharon,  when  sued  in  the  state  coart,  did  not  plead  the  pen- 
dency of  the  prior  action  in  the  federal  court,  nor  bring  that  action  to  the 
attention  of  the  state  coart  before  it  proceeded  to  a  trial  on  the  merits.  Un* 
der  these  circumstances,  it  seems  tons  that  he  might  properly  have  been  held 
to  have  waived  his  right  to  return  to  the  federal  court  and  there  seek  another 
decision  of  the  question  which  he  had  litigated  on  the  merits  iu  the  state 
court.  His  mode  of  action  gave  him  the  ehance  of  having  a  decision  in  his 
-favor  in  the  state  court,  without  the  risk  of  being  prejudiced  by  the  adverse 
judgment  of  that  court. 

Conceding,  as  we  must,  that  if  either  a  state  or  a  national  court  acquires 
jurisdiction  over  a  controversy  and  the  parties  thereto,  it  has  the  right  to  ex- 
ercise such  jurisdiction  to  final  judgment,  then  it  ought  to  follow  logically, 
-and  in  the  promotion  of  a  decent  and  orderly  administration  of  justice,  that 
if  either  litigant  should  subsequently  attempt  to  transfer  such  jurisdiction 
to  another  court,  that  this  attempt  might  be  met  and  overcome  by  pleading 
in  abatement  the  pendency  of  the  prior  suit.  By  no  other  means  can  a  con- 
flict of  jurisdiction  be  avoided.  It  is  idle  for  the  tribunal  last  resorted  to  to 
proceed  to  final  judgment  in  defiance  of  such  plea,  if  such  judgment  when 
rendered  leaves  the  court  first  acquiring  jurisdiction  at  liberty  to  exereis* 
it  to  the  end,  irrespective  of  the  judgment  first  entered. 


Independent  Order  op  Foresters  v.  Zak. 

[136  Illinois,  185.] 

3KNEnoiAL  AssociATtONS — GooD  STANDING.  — The  issuance  of  a  certificate 
of  endowment  to  a  member  is  evidence  of  his  good  standing  when  it  is 
issued,  and  such  good  standing  will  be  presumed  to  continue,  and  the 
burden  of  establishing  its  loss  must  be  assumed  by  the  association. 

-Bbnefit  Associations  —  Good  Standing,  Loss  of,  how  may  bk  Proved. 

Where  the  rules  of  a  benefit  association  declare  what  shall  be  deemed 
conduct  unbecoming  a  member  of  it,  and  that  upon  trial  and  conviction 
thereof  he  may  be  reprimanded,  suspended,  or  expelled,  and  a  certificate 
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of  endowment  is  isaned  to  the  member,  stipnlating  for  the  payment  of  » 
specified  sam  to  hit  wife  npon  hie  death,  provided  he  shall  remain  in 
good  standing  at  the  time  of  such  death,  the  payment  of  such  certiticata 
cannot  be  resisted  on  the  ground  that  he  was  not  in  good  standing,  except 
by  showing  loss  of  such  standing  from  the  records,  minutes,  or  proceed- 
ings of  the  order  itself  establishing  such  loss  by  the  ofiScial  action  of  the 
order. 
CoRPORA'noNs.  — Thk  Attitude  of  a  Corporation  towards  One  o»  its 
Members  can  be  known  only  by  its  action  as  a  corporation,  and  the 
only  admissible  evidence  of  such  action  is  the  records  of  the  proceedings 
of  the  corporation  itself. 

C.  Stuart  Beattie,  for  the  appellant. 

Jones  and  Luak,  for  the  appellee. 

Magruder,  J.  This  is  an  action  of  assumpsit  brought  in 
the  superior  court  of  Cook  County  by  the  appellee  against  the 
appellant.  Trial  was  had  before  the  court  and  a  jury,  result- 
ing in  a  verdict  for  the  plaintiflf,  and  after  the  overruling  of 
a  motion  for  new  trial,  in  judgment  upon  the  verdict.  The 
appellate  court  has  aflBrmed  the  judgment,  and  the  case  is 
brought  before  us  by  appeal. 

The  action  is  brought  upon  a  certificate  of  endowment, 
dated  December  28,  1883,  executed  by  the  appellant  and  is- 
sued to  one  Jan  Zak,  the  deceased  husband  of  appellee,  who 
signed  a  written  acceptance  of  the  certificate,  indorsed  thereon. 
The  material  portion  of  the  certificate  is  as  follows:  — 

'*  This  certificate  is  issued  to  Jan  Zak,  a  member  of  Court 
Ceska-Lev  No.  24,  Independent  Order  of  Foresters  of  Illinois, 
upon  condition  that  the  statements  made  by  him  in  his  appli- 
cation for  membership  in  said  court,  and  the  statements  certi- 
fied by  him  to  the  medical  examiner,  be  and  they  are  hereby 
made  a  part  of  this  contract,  and  upon  condition  that  the  said 
member  complies  in  the  future  with  the  laws,  rules,  and  regu- 
lations now  governing  the  said  order,  or  that  may  hereafter  b« 
enacted  by  the  high  court.  These  conditions  being  complied 
with,  the  said  high  court  of  the  Independent  Order  of  Forest- 
ers of  Illinois  hereby  promises  and  binds  itself  to  pay  to  Mrs. 
Anna  Zak,  his  wife,  in  case  of  his  death,  as  directed  by  his 
will,  one  thousand  dollars,  upon  satisfactory  evidence  of  the 
death  of  said  member  and  upon  the  surrender  of  this  certifi- 
tato;  provided,  that  said  member  is  in  good  standing  in  this 
order  at  the  time  of  his  death;  and  provided  also,  that  this 
certificate  shall  not  have  been  surrendered  by  said  member, 
and  another  certificate  issued  at  his  request,  in  accordance 
with  the  laws  of  this  order." 
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The  previous  application  of  Jan  Zak  for  membership  in 
Court  Ceska-Lev  contained,  among  other  things,  the  following 
agreement:  "  I  agree  to  make  punctual  payment  of  all  dues 
and  assessments  for  which  I  may  become  liable,  and  to  con- 
form in  all  respects  to  the  laws,  rules,  and  usages  of  the  order 
now  in  force,  or  which  may  hereafter  be  adopted  by  the  same." 

Jan  Zak  died  intestate  on  April  23, 1887.  Proceedings  were 
taken  for  his  expulsion  during  his  lifetime,  but  it  is  conceded 
that  the  attempted  expulsion  was  absolutely  void  for  want  of 
proper  notice.  The  charges  made  against  him,  upon  which 
the  proceedings  in  question  were  based,  were:  1.  That  he  ap- 
propriated to  his  own  use  certain  moneys  put  into  his  hands 
by  a  brother  member  to  be  used  for  the  purpose  of  paying  the 
dues  of  the  latter;  2.  That  he  had  sustained  improper  rela 
tions  with  another  man's  wife. 

Upon  the  trial,  the  defendant,  for  the  purpose  of  showing 
that  the  deceased  was  not ''  in  good  standing  "  in  the  order  at 
the  time  of  his  death,  offered  to  prove,  by  the  oral  evidence  of 
certain  witnesses,  that  the  foregoing  charges  were  in  fact  true, 
and  also  that  the  deceased  had  failed  to  pay  his  lawful  dues 
to  the  "court"  during  the  last  year  of  his  life.  The  trial 
judge  refused  to  admit  the  proof,  and  the  defendant  excepted. 
The  rejection  of  this  evidence  is  assigned  as  error.  We  are  of 
the  opinion  that  it  was  properly  rejected. 

The  subject  presented  for  our  consideration  is  the  meaning 
of  the  expression  "in  good  standing."  The  promise  to  pay, 
as  set  out  in  the  certificate,  is  subject  to  the  proviso  that  "said 
member  is  in  good  standing  in  this  order  at  the  time  of  his 
death."  In  Royal  Templars  of  Temperance  v.  Curd,  111  111. 
284,  we  held  that  the  application  and  the  certificate  consti- 
tuted the  two  parts  of  a  contract,  the  first  being  obligatory 
upon  the  beneficiary,  and  the  second  upon  the  order.  It  was 
also  there  held  that  the  words  "good  standing"  were  to  be 
construed  with  reference  to  the  language  of  the  application 
and  the  language  of  the  certificate.  Adopting  this  method  of 
ascertaining  the  meaning  of  the  words,  it  may  be  said,  for  the 
purposes  of  the  present  case,  that  a  member  is  "  in  good 
standing  "  when  he  complies  with  the  laws,  rules,  usages,  and 
regulations  of  the  order.  Inasmuch  as  the  rules  of  the  appel- 
lant prescribe  the  mode  of  paying  dues  and  assessments,  and 
the  penalties  for  their  non-payment,  compliance  with  the  laws, 
rules,  usages,  and  regulations  of  the  order  necessarily  includes 
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punetual  payment  of  all  dues  and  assessments  for  which  a 
member  maj  become  liable. 

The  issuance  of  the  certificate  to  a  member  is  evidence  of 
his  good  standing  when  it  is  issued,  and  such  good  standing 
will  be  presumed  to  continue,  unless  there  is  proof  that  it  no 
longer  exists.  In  view  of  this  presumption,  the  burden  of 
proving  the  loss  of  good  standing  rests  upon  the  society: 
Bacon  on  Benefit  Societies,  sec.  414.  It  was  therefore 
proper  for  the  order  to  show  by  legitimate  proof  that  the  de- 
ceased had  failed  to  pay  his  lawful  dues  during  the  last  year 
of  his  life.  Such  failure,  if  without  valid  excuse  on  his  part, 
and  without  fault  on  the  part  of  the  order,  would  have  been 
competent  evidence  of  the  loss  of  good  standing. 

In  the  case  at  bar,  however,  something  more  is  involved  in 
the  meaning  of  "good  standing"  than  the  non-payment  of 
dues  at  the  times  and  in  the  mode  specified  in  the  rules.  It 
was  held  in  the  Curd  case  that  "good  standing"  meant  "good 
conduct";  that  is,  freedom  from  the  violation  of  those  require- 
ments which  indicate  the  benevolent  purposes  of  the  society, 
or  express  its  intention  to  insist  upon  a  high  standard  of  char- 
acter among  its  members.  Section  1  of  article  13  of  the  con- 
stitution of  appellant  specifies  and  defines  what  is  "conduct 
unbecoming  a  Forester."  If,  therefore,  a  member  has  been 
guilty  of  unbecoming  conduct  as  thus  defined  in  the  constitu- 
tion, proper  and  legitimate  evidence  of  such  conduct  would  be 
competent  as  bearing  upon  the  question  of  his  standing  in  the 
order.  Section  1  of  article  13  contains  the  following  clause: 
"  Any  member  of  this  court  who  shall  violate  any  of  the  laws, 
rules,  or  regulations  of  the  order,  the  constitution,  by-laws,  or 
rules  of  this  court,  or  any  lawful  order  made  in  relation  to  any 
of  the  aforesaid  laws,  rules,  or  regulations,  or  who  shall  coni- 

tiit  any  act  tending  to  injure  the  good  name  of  the  order,  im- 
air  its  eflBciency,  or  bring  it  into  disrepute,  shall  be  deemed 
to  be  guilty  of  conduct  unbecoming  a  Forester."  In  view  of 
the  language  of  this  clause,  it  cannot  be  said  that  a  member 
would  be  in  good  standing  in  the  order  if  he  had  committed 
an  act  which  tended  to  injure  its  good  name,  or  impair  its 
efficiency,  or  bring  it  into  disrepute.  We  are  not  prepared  to 
say  that  such  an  act  was  not  committed  by  the  deceastid,  if 
he  had  been  guilty  of  either  of  the  charges  upon  which  an 
attempt  was  made  to  expel  him. 

But  the  defendant  below  did  not  show,  or  offer  to  show,  the 
loss  of  good  standing  by  the  right  kind  of  proof     Immediately 
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following  the  clause  above  quoted  from  section  1  of  article  13 
is  this  clause:  "  And  upon  due  trial  and  conviction  thereof, 
shall  be  reprimanded,  suspended,  dropped,  or  expelled,  as  the 
court  or  other  lawful  authority  may  determine."  Whether  the 
offense  be  a  violation  of  the  rules,  or  an  indulgence  in  conduct 
unbecoming  a  member  of  the  order,  there  must  be  a  trial  and 
conviction,  before  even  a  reprimand  can  be  inflicted.  It  was 
therefore  necessary  to  show  the  loss  of  good  standing  b}'  the 
minutes,  proceedings,  or  records  of  the  order  itself,  and  not 
by  the  oral  statements  of  officers  or  members.  If  these  soci- 
eties were  allowed  to  prove,  after  a  member's  death,  that  he 
had  committed  certain  unworthy  acts,  and  that  those  acta 
were  known  to  the  other  members,  and  that  thereby  his  good 
standing  had  been  ended,  the  temptation  to  avoid  or  contest 
the  payment  of  death  losses  would  oftentimes  be  too  great  to 
be  resisted. 

Under  such  a  constitution  as  that  of  appellant,  the  loss  of 
good  standing  must  be  shown  by  some  ofiBcial  action  on  the 
part  of  the  organization.  The  words  of  the  certificate  are: 
"  Provided  the  said  member  is  in  good  standing  in  the  order." 
The  order  is  a  corporate  body.  The  attitude  of  a  corporate 
body  towards  one  of  its  members  can  only  be  known  through 
its  action  as  such  corporate  body.  The  only  proper  evidence 
of  such  action  will  be  the  records  or  proceedings  of  the  organ- 
ization itself.  Section  2  of  said  article  13  contains  a  proviso 
that  "for  non-payment  of  dues,  assessments,  or  fines,  a  member 
may  be  dropped  from  membership  without  the  formality  of  a 
trial  as  above  set  forth."  It  still  remains  true,  however,  that 
the  act  of  "  dropping  "  a  member  is  the  act  of  the  corporate 
body,  and  such  act  can  be  proven  only  by  the  oflBcial  proceed, 
ings  of  such  body.  In  Medical  etc.  Soc.  of  Montgomery  Co.  v. 
Weatherly,  75  Ala.  248,  the  supreme  court  of  Alabama,  speak- 
ing of  the  power  to  terminate  a  membership  for  non-payment 
of  dues,  or  other  cause,  says:  "  The  rule  of  law  is  known  to  be 
that  this  power  resides  generally  in  the  body  of  every  corporate 
society,  that  it  is  judicial  in  its  nature,  and  must  be  exercised 
jy  a  vote  of  the  society  expressing  the  corporate  will,  and 
ordinarily  the  records  or  minutes  of  the  body  must  show  that 
the  requisite  steps  were  taken  in  compliance  with  the  charter 
and  by-laws  of  the  corporation,  after  reasonable  notice  to  the 
party  charged,  either  express  or  implied." 

The  Curd  case,  already  referred  to,  is  distinguishable  from 
the  case  at  bar,  because  in  that  case  the  beneficiary,  in  his 
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application  for  membership,  not  only  agreed  that  compliance 
with  the  laws  and  regulations  of  the  society  should  be  neces- 
sary to  entitle  him  to  participate  in  the  fund,  but,  in  addition 
thereto,  also  agreed  that  violation  of  his  pledge  of  total  absti- 
nence, or  suspension  or  expulsion  for  a  violation  of  any  of  the 
laws,  should  operate  as  a  forfeiture  of  his  right  to  the  fund, 
and  because  the  certificate  in  the  Curd  case  recited  that  it  was 
issued  to  the  beneficiary  upon  the  express  condition  that  he 
should  faithfully  maintain  his  pledge  of  total  abstinence  and 
comply  with  all  the  laws,  rules,  and  regulations.  As  the 
maintenance  of  the  pledge  of  total  abstinence  was  thus  made 
a  special  condition  in  the  contract,  the  violation  of  such  pledge 
was  held  to  be  a  forfeiture  of  the  right  of  recovery  without 
trial  and  conviction. 

The  judgment  of  the  appellate  court  is  affirmed. 


BiNxnciAL  Associations  —  Rights  or  Mkhbkrs.  —  A  eertificat*  of  mem* 
bership  issued  to  a  member  of  a  mutual  benefit  society  is  a  coatract  of  insur- 
ance, and  bis  right  to  recover  upon  it  does  not  depend  upon  the  action  of  its 
officers.  If  he  has  performed  his  part  of  the  contract,  and  is  totally  disabled 
by  disease  or  accident,  he  has  a  complete  cause  of  action.  A  refusal  by  the 
officers  of  the  society  to  allow  hit  claim  will  not  defeat  a  recovery:  Supreme 
Council  V.  Forsinger,  125  Ind.  5'2;  21  Am.  St.  Rep.  196,  and  note.  For  a 
discussion  of  the  subject  of  mutual  benefit  societies,  see  extended  note  to 
Bankers'  etc.  Aui'n  v.  Stapp,  19  Am.  St.  Rep.  781.  For  a  case  in  which  it 
was  held  that  an  entry  in  the  records  of  a  lodge  was  not  conolnsirs  •▼idence 
of  expulsion  therefrom,  see  Suprem*  Lodge  r,  Wickter,  72  Tax.  257. 


Champlin  v.  Champlin. 

[186  Illinois,  S09.] 

Wills  —  Cuntliot  at  Etidknoe.  —  Where,  upon  an  iasne  respecting  the 
mental  capacity  of  a  testator  to  execute  his  will,  there  is  a  conflict  of 
eviilence,  the  appellate  court  will  not  disregard  a  finding  of  the  jury, 
nnless  it  is  clearly  against  the  weight  of  evidence. 

STATtm  or  Frauds  — Trdsts. —Whkn  a  Contbyanob  u  Absolotb  in 
Form,  the  grantor  is  not  permitted  by  parol  evidence  to  prove  that  the 
conveyance  was  in  trust  to  hold  the  property  for  himself  and  athers. 

Statdti  or  FkACDS  —  Trusts.  — If  a  grantee  of  property  devises  it  to  dif- 
ferent persons,  to  be  held  in  different  proportions,  without  referring  te 
any  obligation  to  so  dispose  of  it,  such  devise,  aided  by  parol  evidence,  can- 
not establish  a  trust  in  favor  of  the  devisees  pursuant  to  an  alleged  parol 
agreement,  entered  into  before  the  land  was  conveyed  to  the  testator, 
between  him  and  his  grantor,  that  the  land  conveyed  shoubl  be  helil  by 
the  grantee  during  hit  life,  and  after  his  death  should  be  divided  among 
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the  gnmtee  and  others,  who  are  the  same  persons  named  as  devisees  in 
such  will. 
Trusts,  Resulting. — If  real  property  is  parchased  and  a  conveyance  is 
taken  in  the  name  of  one  person,  while  the  purchase- money  is  paid  by 
another,  a  resulting  trust  arises  from  the  trausaction  in  favor  of  the 
person  thus  paying  the  purchase  price.  A  trust  of  this  character  does 
not  depend  upon  contract  and  is  not  affected  by  the  statute  of  frauds. 

H.  H.  McDowell  and  G.  W.  Patton,  for  the  appellants. 
Mcllduff  and  Torrance,  for  the  appellees. 

Cbaig,  J.  This  was  a  bill  in  equity,  brought  by  Alsom  P. 
Champlin  and  Henry  C.  Champlin,  to  set  aside  a  will,  and  the 
probate  thereof,  of  Tirzah  Champlin,  the  mother  of  complain- 
ants, on  the  ground  that  the  testatrix  was  incompetent  to 
make  a  will  at  the  time  the  alleged  will  was  executed.  It  is 
also  charged  in  the  bill  that  the  lands  devised  were  held  by 
the  testatrix,  not  in  her  own  right,  but  in  trust  for  the  com- 
plainants and  others,  and  hence  she  had  no  power  to  devise 
the  same  by  will  or  convey  by  deed.  The  complainants  in 
the  bill  prayed  that  the  instrument  of  writing  purporting  to 
be  the  last  will  and  testament  of  Tirzah  Champlin,  deceased, 
and  the  probate  thereof,  be  set  aside  as  null  and  void;  that  the 
instrument  in  writing  made  and  executed  by  her,  and  bearing 
date  March  15,  1881,  be  declared  her  last  will  and  testament, 
and  the  said  estate  distributed  in  accordance  therewith,  and 
that  the  said  deeds  of  date  March  2,  1887,  be  declared  null 
and  void,  and  that  the  same  may  be  set  aside,  and  that  such 
other  and  further  relief  might  be  awarded  as  equity  might 
require,  etc. 

The  defendants  put  in  an  answer  to  the  bill,  in  which  all 
material  allegations  relied  upon  for  relief  were  denied,  and 
upon  the  filing  of  a  replication,  an  issue  was  made  up  for  a 
jury  whether  the  paper  writing  produced  was  the  last  will 
and  testament  of  Tirzah  Champlin,  deceased.  The  issue  thus 
formed  was  submitted  to  a  jury,  and  after  hearing  the  evi- 
dence, the  jury  found  that  the  testatrix,  at  the  time  she  exe- 
cuted the  paper  writing,  was  mentally  competent  to  execute 
the  same,  and  that  the  paper  writing  was  her  last  will  and 
testament.  Upon  the  other  question, — whether  Tirzah  Cham- 
plin held  the  lands  devised  by  the  will  in  trust, —  the  cause 
was  referred  to  the  master  in  chancery,  to  take  and  report  the 
evidence  to  the  court.  After  the  evidence  was  taken,  a  hear- 
ing was  had,  and  a  decree  rendered  in  favor  of  the  defendants. 

It  is  first  insisted  that  the  verdict  of  the  jury  on  the  question 
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of  testamentary  capacity  of  the  testatrix  is  contrary  to  the 
weight  of  evidence,  and  upon  that  ground  the  decree  should 
be  reyersed.    On  the  trial  much  evidence  was  introduced  tend- 
ing to  show  a  want  of  mental  capacity  to  execute  a  will.     On 
the  other  hand,  evidence  was  introduced  tending  to  show  that 
the  testatrix,  at  the  time  she  executed  the  will,  was  capable  of 
transacting  ordinary  business,  and  hence  possessed  the  neces-  ^ 
sary  mental  capacity  to  dispose  of  her  property  by  will.     As  ^' 
often  occurs  in  such  cases,  there  was  much  conflict  in  the  evi-  "[^^ 
dence.     We  have  given  the  evidence  a  careful  consideration,     ' 
and  while  much  of  it  tends  to  sustain  contestants'  view,  we 
are  not  prepared  to  say  that  there  is  such  a  preponderance  in 
favor  of  contestants  as  would  authorize  us,  on  appeal,  to  dis- 
turb the  finding  of  the  jury.     This  court  has  held,  in  many 
cases,  that  when  the  evidence  is  conflicting,  the  verdict  of  the 
jury  will  not  be  disturbed,  unless  it  is  clearly  against  the 
weight  of  evidence. 

It  is  also  claimed  that  Tirzah  Champlin  held  the  two  tracts 
of  land  in  trust,  and  had  no  right  to  dispose  of  them  by  deed 
or  will,  as  she  attempted  to  do  by  deed  of  March  2,  1887,  and 
will  of  June  24,  1887.     The  lands  involved  consisted  of  two 
tracts,  —  the   northeast  quarter  of  section  29,  township    27 
north,  range  6  east,  of  the   third   principal  meridian,  and 
sixty-three  acres  adjoining  the  quarter-section,  known  as  the 
"  Beedler   tract."     It  appears   from    the   evidence   that  the 
quarter-section  was  purchased  by  Lewis  C.  Champlin,  in  1861, 
of  W.  G  McDowell.     He  bought  the  land  on  credit,  and  re- 
ceived a  bond  for  a  deed.     In  September,  1862,  he  enlisted  in 
the  army,  and  turned  over  his  contract  to  the  complainants, 
Alsom  P.  and  Henry  C.  Champlin,  who  assumed  the  pay- 
ments, took  possession  of  and  improved  the  land.    On  the  31st 
of  December,  1866,  complainants  had  accumulated  two  thou- 
sand dollars,  and  borrowed  two  thousand  dollars  more,  which 
they  paid  to  McDowell,  and  he  executed  and  delivered  to  Alsora 
P.  Champlin  a  deed  for  the  premises.     The  complainants,  to- 
gether with  their  father  and  mother  and  three  sisters,  from 
the  time  of  the  purchase,  resided  upon  the  premises,  the  com- 
plainants having  the  entire  management  of  the  farm  and  all 
business  connected  therewith.     Alsom  P.  Champlin  had  re- 
mained unmarried  until  1876,  when  he  notified  the  family 
that  he  expected  soon  to  be  married.     This  announcement 
created  discord  in  the  family,  the  sisters  insisting  that  they 
had  assisted  to  earn  the  land,  and  the  marriage  of  complain- 


826  Champlin  v.  Champlih,  [Illinois, 

ant,  without  some  arrangement,  might  deprive  them  of  their 
rights.  It  was  finally  agreed  that  Alsom  P.  Champlin  should 
convey  the  quarter-gection  of  land  to  his  mother,  Tirzah 
Champlin,  and  she  should  hold  it  until  her  death,  when  it 
should  be  equally  divided  between  the  two  complainants  and 
their  three  sisters.  Under  this  arrangement  Alsom  P.  Cham- 
plin, on  August  4,  1876,  for  the  expressed  consideration  of  one 
dollar,  conveyed  the  land  to  his  mother. 

The  deed  executed  by  Champlin  to  his  mother  is  an  abso- 
lute, unconditional  deed.  It  contained  nothing  indicating 
that  the  land  was  conveyed  in  trust.  Indeed,  the  only  evi- 
dence introduced  to  prove  the  trust  was  the  declarations  of 
Tirzah  Champlin,  to  the  effect  that  she  did  not  own  the  land; 
that  she  could  not  sell  it;  that  it  belonged  to  the  children, 
and  they  would  get  it  after  her  death.  Section  9  of  chapter 
59  of  our  statute  of  frauds  and  perjuries  (Rev.  Stats.  1874,  p. 
541)  provides:  "  All  declarations  or  creations  of  trusts  or  con- 
fidences of  any  lands,  tenements,  or  hereditamenta  shall  be 
manifested  and  proved  by  some  writing  signed  by  the  party 
who  is  by  law  enabled  to  declare  such  trust,  or  by  last  will  in 
writing,  or  else  they  shall  be  utterly  void  and  of  no  effect; 
provided,  that  resulting  trusts,  or  trusts  created  by  construc- 
tion, implication,  or  operation  of  law,  need  not  bt  in  writing, 
and  the  same  may  be  proved  by  parol." 

It  is  not  claimed  that  the  transaction  established  a  result- 
ing trust,  or  a  trust  created  by  construction,  implication,  or 
operation  of  law.  It  will  be  observed  that  the  deed  contained 
no  recital  that  the  land  was  conveyed  in  trust,  and  there  was 
no  writing  of  any  description  showing  or  tending  to  show  that 
the  land  was  conveyed  in  trust  or  held  as  trust  property,  and 
under  the  statute,  the  agreement  relied  upon,  tending  to  estab- 
lish a  trust,  was  void:  Lantry  v.  Lantry,  51  111.  458;  2  Am. 
Rep.  310;  Scott  v.  Harris,  113  111.  447.  It,  however,  appears 
that  in  1881  Tirzah  Champlin  executed  a  will,  in  which  she 
devised  the  lands  to  complainants  and  their  three  sisters,  so 
that  at  her  death  they  would  take  the  lands  share  and  share 
alike,  as  she  had  verbally  agreed  they  should  have  the  lands 
when  they  were  conveyed  to  her,  and  it  is  argued  that  the 
execution  of  the  will  is  a  sufficient  writing  to  take  the  transac- 
tion out  of  the  operation  of  the  statute  of  frauds.  Had  the 
paper  executed  as  a  will  contained  a  declaration  or  statement, 
over  the  signature  of  Tirzah  Champlin,  that  she  held  the 
lands  in  trust,  the  trust  might  be  enforced.     But  the  will  con- 
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tains  no  declaration  or  statement  of  that  character.  On  the 
other  hand,  by  the  will  she  disposed  of  the  property  as  an 
absolute  owner. 

So  far,  therefore,  as  the  quarter-section  of  land  is  concerned, 
we  think  the  decision  of  the  court,  holding  that  no  trust  was 
established,  was  correct;  but  as  to  the  other  tract,  —  the  sixty- 
three  acres  known  as  the  "  Beedler  tract,"  —  it  rests  upon  a 
different  principle.  The  evidence  shows  that  this  land  was 
purchased,  in  1876,  by  A.  P.  and  Henry  Champlin,  and  paid 
for  by  them,  but  the  deed  was  made  from  Beedler  (who  sold 
to  the  Champlins)  to  Tirzah  Champlin.  She  paid  no  part  of 
the  purchase-money,  was  not  present  when  the  deed  was  exe- 
cuted, and  so  far  as  appears,  had  nothing  to  do  with  the  pur- 
chase of  the  land.  As  a  general  rule,  where  real  property  is 
purchased,  and  a  conveyance  of  the  legal  title  is  taken  in  the 
name  of  one  person,  while  the  purchase-money  is  paid  by 
another,,  a  resulting  trust  immediately  arises  from  the  trans- 
action, and  the  person  to  whom  the  conveyance  is  made  will 
hold  the  property  in  trust  for  the  party  who  furnished  the  pur- 
chase-money which  paid  for  the  property:  Perry  on  Trusts,  sec. 
126.  A  trust  of  this  character  does  not  depend  upon  a  con- 
tract, or  arise  from  an  agreement,  nor  is  it  affected  by  the 
statute  of  frauds;  but,  on  the  other  hand,  a  resulting  trust  is 
one  arising  by  operation  of  law,  where  an  estate  has  been  pur- 
chased in  the  name  of  one,  and  the  consideration  came  from 
another:  Lloyd  v.  Spillet,  2  Atk.  150.  Under  the  law  as  to 
resulting  trusts,  we  think  it  is  clear  that  Tirzah  Champlin 
never  owned  the  sixty-three-acre  tract  purchased  of  Beedler, 
and  she  had  no  right  to  sell  it,  or  devise  it  by  will.  As  to  this 
tract  of  land,  we  are  of  opinion  the  decree  was  erroneous. 

Several  other  questions  have  been  discussed  in  the  brief  of 
counsel  for  appellants,  but  a  part  of  them  do  not  arise  on  the 
record,  and  the  others  are  not  of  sufficient  importance  to  merit 
a  discussion. 

For  the  error  indicated,  the  decree  will  be  reversed,  and  the 
cause  remanded,  with  leave  to  amend  the  bill  to  conform  to 
the  evidence  in  respect  to  a  resulting  trust,  or  otherwise,  and 
to  make  new  parties,  if  counsel  deem  it  advisable  to  do  so, 
with  leave  also  for  each  party  to  introduce  additional  evidence. 


Trusts  —  Statot*  or  Fradds.  —  A  deed  absolute  cannot,  by  parol  eyi- 
dence,  b«  ahown  to  have  been  given  in  trust  for  the  benefit  of  the  grantor,  i> 
the  absence  of  fraud,  accident,  mistake,  or  a  fidaoiary  relation  between  the 
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parties:  Feenetf  v.  Howard,  79  Cal.  525;  12  Am.  St.  Rep.  162;  Finlayaon  r. 
Finlayson,  17  Or.  347;  11  Am.  St.  Rep.  836,  and  note;  Oowdy  v.  Oordon,  122 
Ind.  533.  Parol  evidence  is  admissible  to  show  that  a  conveyance  absolute 
on  its  face  was  made  upon  trusts,  or  that  it  was  made  to  hinder,  delay,  or 
defraud  creditors:  Harris  v.  Dawjherty,  74  Tex.  1;  15' Am.  St.  Rep.  812. 
Parol  evidence  is  admissible  to  show  that  land  conveyed  to  a  grantee,  by  a 
deed  absolute  on  its  face,  is  in  fact  held  in  trust  for  charitable  uses,  but  such 
evidence  must  be  clear,  strong,  and  convincing:  Mannix  v.  Purcell,  46  Ohio 
St.  102;  15  Am.  St.  Rep.  562,  and  note.  The  statute  of  frauds  does  not 
extend  to  trusts  arising  by  operation  of  law:  Ward  v.  Ward,  59  Conn.  188. 

Trusts,  Resolting,  Akise  whex.  —  A  resulting  trust  arises  in  favor  of 
a  wife  when  a  husband  agrees  to  treat  his  wife's  money  as  her  separata 
estate,  and  invests  it  in  land  for  her  benefit,  taking  the  title  in  his  own 
name:  Beam  v.  Bridgert,  108  N.  C.  276;  23  Am.  St.  Rep.  59,  and  note;  Mos- 
teller  v.  Mosleller,  40  Kan.  658;  Kiidow  r.  Kinlow,  72  Tex.  639.  When  one 
1>uys  land  with  the  money  of  another,  and  takes  the  legal  title  in  his  own 
name,  a  resulting  trust  arises  in  favor  of  the  former:  Beck  v.  Uhrich,  13  Fa. 
8t.  636;  53  Am.  Dec.  507,  and  note;  Peek  v.  Peek,  77  Cal.  106;  11  Am.  St. 
Rep.  244,  and  note;  Taylor  v.  Miles,  19  Or.  550;  Ramage  r.  Ramage,  27  S.  C. 
39;  Marcilliai  r.  Mareilliat,  125  Ind.  472;  Parker  v.  NeweU,  18  Or.  274;  Ward 
y.  Ward,  59  Conn.  188;  Osborne  v.  Endicott,  6  Cal.  149;  66  Am.  Dec.  498,  and 
note.  See  extended  note  to  Neill  v.  Keese,  61  Am.  Dec.  751,  for  a  discussion 
of  this  subject.  No  trust  results  where  a  person  pays  for  land  with  his  own 
money:  Lamar  v.  Wright,  31  S.  C.  60;  Watson  v.  Young,  30  S.  C.  144.  A 
resulting  trust,  it  seems,  will  not  arise  in  favor  of  an  alien:  Zundell  v.  Oess, 
73  Tex.  144.  When  a  party  pays  money  for  another,  in  whom  was  previ- 
ously the  legal  title,  no  trust  results:  Boozer  v.  Teagutf  27  S.  C.  34S. 
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[136  Illinois,  40L] 

Stbekts  and  Hiohways.  —  A  Municipal  Coeporation  cannot  Escape  Lia- 
BiLTiT  to  a  person  injured  by  the  want  of  repair  of  a  bridge,  on  the  ground 
that  it  was  unable,  for  want  of  funds,  to  place  such  bridge  in  repair,  if, 
instead  of  closing  the  bridge,  it  keeps  it  open  for  travel  aa  a  part  of  one 
of  its  public  highways. 

JuDOHBNT.  —  Equity  will  not  Enjoin  the  Collection  of  a  judgment  on 
the  ground  that  the  applicant  for  relief  had  a  defense  to  the  action  at 
law  which  be  failed  to  plead,  in  the  absence  of  fraud  or  mistake  of  fact 
by  which  he  was  prevented  from  interposing  it. 

Judgment  AaAiN.ST  a  Municipal  Corporation  will  not  be  enjoined  in 
equity  at  the  instance  of  a  tax-payer  on  the  ground  that  the  municipality 
had  a  good  defense  to  the  original  action,  in  the  absence  of  allegation! 
showing  that  the  judgment  was  the  result  of  fraud  or  of  collusion  between 
the  judgment  creditor  and  the  municipality  or  its  officers. 

CoNTLiCT  of  Laws.  — When,  afier  a  Liability  Accrues  against  a  Munj. 
CIPAL  Corporation,  its  capacity  to  levy  taxes  is  increased  by  its  re- 
organization under  a  general  corporation  act,  the  amount  which  may  b« 
applied  to  the  satisfaction  of  the  judgment  is  not  limited  to  the  taxing 
capacity  of  the  municipality  when  the  liability  arose. 


Jan.  1891.]  Carney  v.  Marseilles.  329 

Bird  BicTcford  and  P.  Mc Arthur ,  for  the  plaintiffs  in  trror. 
Brewer  and  Strawn,  for  the  defendants  in  error. 

Shope,  J.  This  was  a  bill  in  chancery,  by  Charles  Carney 
and  others,  tax-payers  of  the  village  of  Marseilles,  in  La  Salle 
County,  against  said  village  and  George  Rowland,  to  enjoin 
the  payment  of  a  judgment  obtained  by  Rowland  against  the 
village,  and  from  the  imposition  and  collection  of  taxes  upon 
the  property  of  complainants  for  the  payment  of  that  judgment. 

The  bill  alleges  that  on  May  3,  1886,  Howland  recovered 
judgment  against  the  village,  in  the  La  Salle  circuit  court,  for 
the  sum  of  five  thousand  five  hundred  dollars  for  personal 
injuries,  resulting  from  the  failure  of  the  village  to  keep  and 
maintain  in  suitable  repair  a  certain  bridge  within  said  vil- 
lage, and  which,  on  appeal,  was  affirmed.  It  is  further 
alleged,  that  thereupon,  on  demand  of  Howland,  the  village 
authorities  appropriated  of  the  funds  of  the  village  the  sum  of 
$1,000,  and,  by  ordinance,  levied  for  the  year  1888  the  sum  of 
$4,475,  included  in  which  was  the  sum  of  $1,000  to  be  paid  on 
said  judgment.  It  was  also  alleged,  on  information  and  belief, 
that  nearly  all  of  the  said  tax  had  been  collected,  and  the 
greater  portion  thereof  paid  into  the  village  treasury,  and  that 
the  village  would,  unless  restrained,  pay  said  one  thousand 
dollars  to  Howland  on  his  judgment. 

The  bill  sets  up  two  principal  grounds  for  the  equitable 
relief  sought:  1.  That  the  village  had  a  good  defense  to  the  suit 
of  Howland,  in  which  said  judgment  was  obtained,  which  was 
not  interposed  by  the  village,  and  that  complainants,  tax-pay- 
ers, are  not  responsible  for  the  negligence  of  the  village  author- 
ities in  that  regard;  and  2.  That  the  tax  levied  is  illegal,  it 
being  in  excess  of  the  amount  authorized  by  law  to  be  as- 
sessed by  the  village,  and  being  illegally  levied,  no  portion  of 
it  can  lawfully  be  paid  upon  said  judgment.  These  are  the 
principal  points  made,  and  will  be  considered  in  their  order. 

It  is  alleged  that  the  village  had  no  funds,  and  was  unable, 
within  the  limitation  upon  its  powers  of  taxation,  to  procure 
the  means  necessary  to  keep  and  maintain  the  bridge  in  safe 
repair,  and  it  is  insisted  that  the  village  was  therefore  relieved 
of  all  responsibility  for  the  injury  caused  by  its  being  out  of 
repair.  If  this  question  could  be  raised  in  this  way  and  by 
these  complainants,  upon  the  facts  alleged,  they  were  not  en- 
titled to  the  relief  sought,  nor  could  that  defense,  if  interposed, 
have  availed  the  village.     The  bill  alleges  that  the  bridge  in 
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question  spanned  the  Illinois  River,  and  was  situated  at  the 
south  end  of  Main  Street,  in  said  village;  that  said  street  and 
bridge  made  a  continuous  public  highway  through  said  village 
and  across  said  river,  and  "the  same  is,  and  has  been  for  many 
years,  and  was  at  the  time  of  the  accident"  to  Howland,  the 
only  avenue  for  public  travel  between  the  north  and  south 
sides  of  said  river,  between  Ottawa  and  Seneca,  a  distance  of 
fifteen  miles.  The  injury  to  Howland,  which  formed  the  basis 
of  recovery  of  the  judgment,  occurred  in  1883,  and  it  is  sliown, 
by  clear  implication  at  least,  that  after  1878  the  bridge  was 
a  free  bridge  within  the  village,  connected  with  its  streets,  and 
forming  therewith  a  highway  open  and  traveled  by  the  public 
in  entering  and  departing  from  the  village,  and  that  it  was  the 
only  avenue  for  public  travel  from  or  in  going  to  points  on  the 
south  side  of  the  river.  It  is  also  alleged,  in  eflfect,  that  from 
1878  the  bridge  "  was  in  a  dilapidated,  rotten,  dangerous,  and 
unsafe  condition,  both  in  its  substructure  and  superstructure," 
and  so  continued  to  the  time  of  the  injury. 

By  the  special  charter  under  which  the  village  was  incor- 
porated and  acting  at  the  time  of  the  injury,  as  well  as  under 
the  general  city  and  village  act,  which  it  subsequently  adopted, 
the  village  was  given  absolute  control  of  the  streets,  bridges, 
etc.,  within  its  limits.  Of  this  power,  and  the  resulting  duty 
to  keep  its  streets  and  bridges  in  reasonable  repair,  so  that  the 
public  might  pass  over  them  in  safety,  the  village  could  not  di- 
vest itself:  Kreigh  v.  Chicago,  86  111.  407.  The  bill,  except  its 
allegations  in  respect  of  the  illegality  of  the  present  tax,  is 
based  upon  the  principle  that  the  village  was  not  responsible  for 
the  non-repairing  of  the  bridge,  because  of  its  inability,  under 
the  limitations  on  its  power  of  taxation,  to  raise  funds  with 
which  to  repair  the  same,  and  admits,  by  implication,  the  duty 
to  repair,  except  for  that  reason.  By  fair  intendment,  from  the 
allegations  of  the  bill,  it  must  be  regarded  as  conceded  that 
this  bridge,  within  the  limits  of  the  village,  connected  with  one 
of  its  streets,  and  under  its  control,  had  been  for  practically 
five  years  before,  and  at  the  time  of  the  injury  was,  in  a  dilap- 
idated, rotten,  and  unsafe  condition,  and  during  that  time 
was  kept  open  for  travel,  and  was  traveled  by  the  public  as 
the  only  thoroughfare  for  crossing  to  or  from  the  south  aide  of 
the  river. 

While  a  municipal  corporation  cannot  be  required  to  make 
improvements  or  repairs  the  cost  of  which  will  be  in  excess  of 
its  corporate  power  to  raise  money  for  such  purposes,  yet,  hav- 
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ing  exclusive  control,  it  is  required  by  law  to  maintain  its 
bridges  kept  open  for  the  use  of  the  public  in  reasonably  safe 
condition  and  repair;  and  if,  for  any  reason,  as  that  the  cost 
of  repair  mil  be  more  than  the  fund  at  the  disposal  of  the  mu- 
nicipality, or  which  it  might,  by  the  exercise  of  its  corporate 
powers,  command,  the  repair  is  impossible,  the  street  or  bridge, 
if  known  to  be  unsafe,  should  not  be  held  out  to  the  public  as 
safe  for  its  use.  The  duty  of  the  corporate  authorities  would 
be  to  close  the  bridge  against  the  public,  and  warn  them  of 
the  danger  of  passage  over  it  until  put  in  proper  repair.  The 
public  have  no  means,  other  than  appears  on  the  surface,  of 
determining  the  safety  of  the  bridges  forming  part  of  public 
thoroughfares,  and  may  rely,  as  common  experience  shows 
they  do,  upon  a  reasonable  discharge  of  the  duty  by  the  mu- 
nicipality. Any  one  finding  a  bridge,  connected  with  and  form- 
ing part  of  one  of  the  streets  of  the  village,  open  for  use,  and 
traveled  by  the  general  public,  would,  in  the  absence  of  any- 
thing to  apprise  him  of  danger,  drive  upon  it,  relying  upon  its 
safety,  and  would  be  justified  in  so  doing.  W«  said  in  the 
principal  case  when  before  us  {Marseilles  v.  Howland,  124  111. 
547):  "We  are  willing  to  concede  that  the  village  was  not 
bound  to  maintain  the  bridge  as  a  part  of  the  public  highway 
unless  it  saw  proper  to  do  so.  It  had  the  power  to  condemn 
the  bridge  as  a  nuisance,  and  close  it  up."  The  principal  ques- 
tion there  was  as  to  the  acceptance  of  the  bridge  by  the  vil- 
lage, and  it  was  held  to  have  accepted  it,  and  was  responsible 
for  failure  to  suitably  maintain  the  same.  If  there  was  lack 
of  funds  with  which  to  repair,  and  the  bridge  was  unsafe,  the 
village  authorities  knew  it,  or  were  chargeable  with  knowledge 
thereof,  while  presumably  neither  Rowland  nor  the  public 
had  any  notice  of  either  fact;  and,  clothed  with  ample  power 
to  condemn  and  close  the  bridge  if  unable  to  repair,  and  thus 
have  prevented  the  injury,  the  village,  according  to  this  bill, 
for  five  years  permitted  this  constant  menace  to  the  persons 
and  property  of  all  who  accepted  the  invitation  tendered  by 
its  acts  to  remain  open  for  the  public  use,  without  warning  or 
notice  of  the  danger,  and  it  could  not  be  heard,  in  a  suit  for 
damages  resulting  from  its  want  of  discharge  of  duty,  to  say 
that  it  had  no  funds  with  which  to  repair.  Every  municipality 
is  required  to  keep  all  bridges,  etc.,  within  its  corporate  limits, 
which  it  holds  out  to  the  public  as  safe  for  its  use,  in  reason- 
able repair  and  condition. 

Independently  of  this,  however,  this  bill  seeks  to  relitigata 


332  Carney  v.  Marseilles.  [Illinois, 

the  liability  of  the  village  to  Howland  for  the  injuries  sus- 
tained by  him  through  its  alleged  negligence  in  failing  to  keep 
said  bridge  in  repair.  It  is  manifest  the  question  of  the  lia- 
bility of  the  village  was  settled  and  finally  determined  in  the 
suit  at  law,  and  cannot,  as  we  think,  be  reopened  and  reliti- 
gated  in  this  forum,  except  for  fraud,  accident,  or  mistake  in 
the  rendition  of  judgment  in  that  action.  A  court  of  equity 
will  not  enjoin  the  collection  of  a  judgment  on  the  ground 
that  the  party  seeking  relief  had  a  defense  to  the  action  at 
law,  which  he  failed  to  plead,  in  the  absence  of  fraud  or  mis- 
take of  fact  by  which  he  was  prevented  from  interposing  it: 
High  on  Injunctions,  sees.  165-169;  Lucas  v.  Spencer,  27  111. 
15;  Albro  v  Dayton,  28  111.  325;  Ramsey  v.  Perky,  34  111.  504; 
Smith  V.  Powell,  50  111.  21;  Allen  v.  Smith,  72  111.  331;  Clark 
V.  Ewing,  93  111.  572.  Courts  of  equity  will  enjoin  the  misap- 
plication of  public  funds  to  an  unauthorized  use:  Colton  v.  Han- 
chett,  13  111.  615;  Livingston  Co.  v.  Weider,  64  111.  427;  Davis 
v.  Wilson,  65  111.  525.  But  where  the  liability  of  the  munici- 
pality, which  represents  the  people  and  tax-payers  within  its 
limits  in  respect  of  municipal  concerns,  has  been  determined 
in  a  court  of  competent  jurisdiction,  in  the  absence  of  fraud 
such  liability  cannot  be  relitigated  in  a  court  of  equity  at  the 
suit  of  a  tax-payer.  The  judgment,  the  payment  of  which  is 
sought  to  be  enjoined,  is  not  void,  even  if  a  legal  defense  ex- 
isted which  the  village  failed  to  interpose.  There  is  no  alle- 
gation of  the  want  of  jurisdiction  in  the  court  rendering  the 
judgment,  and  if  it  had  been  rendered  without  any  defense  at 
all,  it  would,  in  the  absence  of  fraud,  be  conclusive  as  to  the 
liability  of  the  village.  There  is  here  no  allegation  or  pretense 
that  the  judgment  was  the  result  of  collusion  between  the  vil- 
lage and  Howland,  or  that  any  fraud  was  practiced  upon  the 
village  or  the  court  rendering  said  judgment. 

The  charter  under  which  the  village  was  organized  and  act- 
ing at  the  time  of  the  injury  limited  the  power  of  taxation 
for  municipal  purposes  to  one  half  of  one  per  cent  of  the  as- 
sessed value  of  property  within  the  village.  Subsequent  to 
the  injury,  and  before  the  levy  of  1888,  collection  of  which 
is  sought  to  be  enjoined,  the  village  reorganized  under  the 
general  incorporation  act  of  1872,  which  authorizes  a  levy  of  not 
to  exceed  two  per  cent  on  all  taxable  property  of  the  village. 
The  levy  was  two  per  cent,  and  it  is  contended  that  as  the 
limi*  of  taxation  was  one  hah"  of  one  per  cent  when  the  dam- 
ages accrued,  a  levy  of  two  per  cent  cannot  be  made  and  any 
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part  of  it  used  to  pay  said  judgment;  that  all  Howland  can 
be  entitled  to  is  the  excess  of  taxes,  etc.,  levied  at  one  half  of 
one  per  cent,  after  the  current  expenses  of  the  village  are  paid. 
By  the  change  in  the  organization  of  the  village,  its  liability 
for  damages  or  other  indebtedness  was  in  no  way  altered  or 
released:  Rev.  Stats.,  art.  1,  c.  24,  sec.  12.  After  the  change 
of  organization,  suits,  although  for  liabilities  existing  prior 
thereto,  would  progress  to  final  judgment  precisely  as  if  no 
change  had  been  effected.  The  judgment,  when  obtained, 
fixed  the  liability  of  the  village  and  determined  the  amount 
of  the  debt  to  be  paid  from  its  revenues,  and  it  is  wholly  im- 
material, in  this  respect,  whether  the  cause  of  action  accrued 
or  the  judgment  was  rendered  before  or  after  the  reorganiza- 
tion. The  corporate  liability  became  thereby  determined,  to 
be  paid  from  the  funds  and  revenues  of  the  village.  The  reve- 
nue derived  by  taxation  must  necessarily  be  levied  and  col- 
lected under  and  by  virtue  of  the  power  conferred  by  the  law 
in  force  in  the  village  at  the  time  of  its  levy  and  collection. 
By  adopting  the  general  incorporation  act,  the  liability  of  the 
village  wa3  not  changed,  —  it  still  remained,  as  before,  a  legit- 
imate corporate  purpose  to  pay  and  discharge  corporate  in- 
debtedness, but  thereby  the  village  became  invested  with  the 
additional  power  of  taxation  therein  provided.  When  collected, 
the  taxes  became  corporate  funds,  to  be  paid  out  as  directed 
by  the  proper  village  authority,  for  any  legitimate  corporate 
purpose. 

No  tax-payer  can  have  a  vested  interest  in  the  limitation 
upon  the  corporate  taxing  power:  Cooley's  Constitutional 
Limitations,  284.  Municipal  corporations  are  creatures  of  the 
legislative  will,  and,  generally  speaking,  are  subject  to  its  al)- 
Bolute  control.  There  may  be,  and  are,  exceptions  to  this 
broad  rule,  but  they  arise  only  when  necessary  to  protect  some 
private  right. 

We  are  of  opinion  that  the  bill  wan  properly  dismissed,  and 
the  decree  so  ordering  will  be  affirmed. 


MaNioiPAL  CoKroBATioNB  —  Dsrscrs  in  Struts  —  Lack  or  Fon ds  to 
Repair.  —  It  is  no  d«fenM  to  an  action  against  a  oity  for  injury,  caused  by  per- 
mitting its  streets  to  remain  ont  of  repair,  that  it  had  no  funds  on  hand  to  ex* 
peiid  for  repairing  them,  when  the  charter  permitted  it,  with  the  consent  of  a 
majority  of  its  inhabitants,  to  levy  a  larger  tax  for  purposes  of  general  utility: 
Erie  T.  Hchvnngle,  22  Pa.  St.  3S4;  60  Am.  Deo.  87,  and  note;  Mayor  v.  Lewis, 
9*2  Ala.  V-b'2;  and  in  such  an  action  it  is  no  defense  to  show  that  the  corporate^ 
funds  bad  been  exhausted  in  other  necessary  repairs,  if  the  cost  of  repairing 
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the  place  where  the  injury  occurred  could  have  been  cliarged  on  the  adjoia< 
ing  property:  Shelby  v.  Clagett,  46  Ohio  St.  549.  The  rule  that  a  want  of  funds, 
and  an  absence  of  power  to  raise  money  or  to  enforce  contributions  of  labor 
from  its  citizens,  will  free  a  municipality  from  liability  for  defects  in  its 
highways  does  not  apply  when  the  city  charter  gives  extensive  power  of 
taxation  for  the  purpose  of  improving  its  streets  and  avenues:  Whitfield  v. 
Meridian,  66  Miss.  670;  14  Am.  St.  Rep.  596,  and  note.  If  a  city,  by  its 
charter,  is  charged  with  the  duty  of  keeping  its  streets  in  repair,  and  has 
ample  means  provided  by  taxation  for  such  purpose,  it  will  be  liable  for  ne- 
gleet  to  perform  this  duty:  Maua  v.  Springfield,  101  Mo.  613;  20  Am.  St.  Rep. 
634;  Browning  v.  Springfield,  17  111.  143;  63  Am.  Dec.  345,  and  extended 
note. 

Injunctions  to  Restrain  Judgments.  —  A  judgment  will  not  be  enjoined, 
unless  it  appears  to  be  inequitable  as  between  the  parties,  no  matter  how  ir« 
regular  were  the  proceedings  under  which  it  was  rendered:  Hartford  etc  Ins. 
Co.  V.  Meyer,  30  Neb.  135;  27  Am.  St.  Rep.  S84,  and  note. 

Conflict  of  Laws.  —  The  amendment  of  a  city  charter  by  prescribing  a 
different  mode  of  making  street  improvements  cannot  be  construed  as  re- 
pealing the  old  section  aa  to  existing  contracts:  PUvoelUn  r.  Proetzel,  80  Tex. 
191. 


Chioaco,  Burlington,  and  Quinoy  Railroad  Com- 
pany V.  Quinoy. 

[136  Illinois,  563.] 

Street  Assessments.  —  An  Ordinance  Specifying  that  a  Street  is  to 
BE  Paved  to  the  Width  of  Thirty-six  Feet  sufficiently  specifies 
the  portion  to  be  paved,  when  the  whole  street  is  sixty-six  feet  wide,  and 
the  parts  actually  taken  up  by  sidewalks  occupy  thirty  feet. 

Street  Assessments.  — Lands  must  be  Regarded  as  Adjacent  to  a 
Street  improvement  when  separated  therefrom  by  sidewalks  only. 

Municipal  Corporations.  — The  Power  to  Improve  Streets,  like  other 
legislative  powers,  is  a  continuing  one,  and  the  municipal  authorities  are 
the  exclusive  judges  of  the  necessity  and  propriety  of  its  exercise. 

Municipal  Corporations  —  Streets  —  Abdication  of  Control  over.  — 
A  municipal  corporation  has  no  power  to  grant  any  consent,  or  make  any 
contract,  or  adopt  any  ordinance  the  effect  of  which  would  be  to  relin- 
quish control  over  its  streets,  or  to  abandon  its  duty  to  keep  them  in 
repair,  and  any  grant  conferring  upon  a  railroad  corporation  the  right  to 
use  such  streets  must  be  held  in  subordination  to  the  right  and  duty  of 
the  municipality  to  improve  and  keep  them  in  repair. 

Municipal  Corporations  —  Streets  —  Rights  of  Railroads  therein.  — 
The  right  given  to  a  railroad  corporation  by  a  municipality  to  lay  down 
and  use  tracks  in  one  of  its  streets  is  subject  to  the  general  right  of  the 
public  to  use  the  same  street.  The  privilege  conferred  upon  the  corpo- 
ration is  not  exclusive,  but  innst  be  shared  in  common  with  the  general 
public. 

Municipal  Corporation  —  Streets,  Control  over.  —  The  streets  are 
held  in  trust  for  the  public  use,  and  are  public  for  all  purposes  of  free  and 
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nnobstructad  passage.  For  those  purposes  a  city  may  improve  and  con- 
trol them  and  adopt  all  needful  rules  and  regulations  for  their  manageo 
ment  and  use,  but  cannot  alienate  or  otherwise  dispose  of  them. 
Municipal  Corporation  —  Rioht  to  Pavb  Stbbets  Occcpibd  by  a  Rail- 
way. —  Though  a  portion  of  a  street  is  occupied  by  the  tracks  of  a  rail- 
way corporation  under  a  grant  from  the  municipality  conferring  such 
right,  the  city  council  has  a  right  to  take  measures  for  paving  the  street, 
notwithstanding  the  fact  that  the  railway  has  its  tracks  therein,  and  i« 
using  them  from  day  to  day,  and  the  business  of  the  corporation  may 
suffer  serious  interruption  during  such  paving. 

J.  F.  Carrott  and  0.  F.  Price,  for  the  appellant. 

W.  0.  Feigenspan,  city  attorney,  and  J.  Sibley,  for  the  ap- 
pellee. 

Maqruder,  J.  On  June  19,  1889,  the  city  council  of  the 
city  of  Quincy  adopted  an  ordinance  for  the  paving  of  Front 
Street  between  Broadway  and  Hampshire  streets,  providing 
therein  thg,t  the  cost  should  be  paid  by  special  taxation  upon 
the  real  estate  contiguous  to  the  improvement.  The  commis- 
sioners named  in  the  ordinance  made  an  estimate  of  the  cost; 
their  report  of  such  estimate  was  approved  by  the  city  coun- 
cil; an  order  was  entered  by  the  council  directing  the  city 
attorney  to  file  a  petition  in  the  county  court  for  the  assess- 
ment of  the  cost  of  the  improvement  in  accordance  with  arti- 
cle 19  of  the  "  Act  to  provide  for  the  incorporation  of  cities 
and  villages  ";  on  December  27,  1889,  the  city,  by  its  attorney, 
filed  its  petition  in  the  county  court  of  Adams  County  for  the 
levying  and  assessing  of  the  special  tax  for  the  cost  of  the  im- 
provement provided  for  in  the  ordinance;  the  county  court 
appointed  commissioners  to  assess  and  levy  a  special  tax 
upon  the  real  estate  contiguous  to  and  abutting  upon  the  por- 
tion of  Front  Street  above  mentioned;  the  commissioners  filed 
their  report  or  assessment  roll,  to  which  the  appellant  com- 
pany, as  owner  of  650  feet  of  ground  west  of  Front  Street  and 
assessed  for  $3,490,50,  filed  objections;  these  objections  were 
overruled,  and  the  assessment  roll  was  confirmed.  From  such 
judgment  of  the  county  court  confirmitig  the  report  of  the 
commissioners  this  appeal  is  prosecuted. 

The  appellant  filed  six  objections,  of  which  the  first,  third, 
and  fourth  may  be  considered  together.  The  first  is,  that  the 
ordinance  is  illegal,  invalid,  and  void.  The  third  is,  that  the 
ordinance,  which  provides  for  the  paving  of  the  portion  of 
Front  Street  above  mentioned  to  the  vvidtli  of  thirty-six  feet 
fails  to  show  in  what  part  of  the  street  the  thirty -six  feet  in 
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width  lie.  The  fourth  is,  that  the  ground  belonging  to  ap- 
pellant is  not  contiguous  to  the  improvement  named  in  the 
ordinance,  and  therefore  cannot  be  specially  taxed  for  the 
improvement. 

Counsel  hare  not  pointed  out  to  as  how  or  wherein  the  or- 
dinance is  illegal  and  void.  It  specifies  the  nature,  character, 
locality,  and  description  of  the  improvement  in  accordance 
with  the  requirement  of  the  statute  as  interpreted  by  this 
court:  City  of  Sterling  v.  Gait,  117  111.  11.  It  may  be,  how- 
ever, that  the  third  objection  was  intended  to  specify  more 
particularly  the  invalidity  charged  in  the  first.  It  appears 
from  the  evidence  that  Front  Street  between  Broadway  and 
Hampshire  streets,  which  intersect  it,  is  sixty-six  feet  wide, 
including  the  sidewalks.  It  also  appears  that  the  municipal 
code  of  1885  of  the  city  of  Quincy  (sec.  709,  p.  220)  requires 
all  sidewalks,  which  may  be  ordered  by  the  city  council,  to  be 
constructed  under  the  superintendence  of  the  city  engineer, 
and  to  be  of  the  width  of  twelve  feet,  "  unless  where  they  have 
already  been  established  or  may  hereafter  be  ordered  some 
other  width  by  the  city  council,"  etc.  Appellant's  point  seems 
to  be,  that  as  the  street  is  sixty-six  feet  wide  and  the  code 
requires  the  sidewalks  to  be  twelve  feet  wide,  after  taking  out 
of  the  sixty-six  feet  twenty-four  feet  for  the  sidewalks  on  both 
sides,  there  would  be  forty-two  feet  left,  and  as  the  ordinance 
requires  the  street  to  be  paved  to  the  width  of  only  thirty-six 
feet,  six  feet  are  unprovided  for,  and  it  cannot  be  determined 
in  what  part  of  the  forty-two  feet  the  thirty-six  feet  lie.  It  is 
therefore  argued  that  the  ordinance  does  not  specify  the  local- 
ity and  description  of  the  improvement;  and  the  contention 
that  appellant's  land  is  not  contiguous  to  the  improvement 
must  be  based  upon  the  supposition  that  some  part  of  the  six 
feet  is  between  said  land  and  the  thirty-six  feet,  as  counsel  do 
not  otherwise  explain  their  fourth  objection. 

The  proof  shows  that  the  sidewalks  on  the  east  and  west 
sides  of  Front  Street  between  Broadway  and  Hampshire 
streets  are  fifteen  feet  wide.  E.  R.  Chatten  testifies  that  he 
is  and  has  been  city  engineer  of  the  city  of  Quincy  for  twenty 
years,  and  has  known  Front  Street  during  that  time  and  be- 
fore; that  the  width  of  the  street  —  sixty-six  feet  —  includes 
thirty  feet  for  sidewalks,  fifteen  feet  on  each  side;  that  there 
has  been  a  sidewalk  fifteen  feet  wide  on  the  east  side  of  the 
street  for  twenty-five  years;  that  on  the  west  side,  the  side- 
walk consists  of  the  platform  of  the  depot  which  is  fifteen  feet 
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wide;  that  the  space  between  the  sidewalks,  which  is  used  as 
a  street,  is  thirty-six  feet  wide.  This  testimony  is  not  contra- 
dicted, aud  in  view  of  it,  the  ordinance  must  be  regarded  as 
specifying  distinctly  and  definitely  where  the  thirty-six  feet 
to  be  paved  are  located.  The  portion  of  the  street  to  be  paved 
is  that  which  lies  between  the  sidewalks  as  they  exist.  The 
ordinance  itself  provides  that  curbstones  shall  be  set  on  each 
side  of  the  street  "at  the  outer  line  of  the  respective  side- 
walks." Section  709  of  the  code  of  1885  refers  to  sidewalks 
which  may  be  thereafter  ordered  by  the  city  council,  and  ex- 
pressly excepts  those  which,  like  the  sidewalks  on  the  portion 
of  Front  Street  here  described,  "have  already  been  estab- 
lished." 

The  objection  that  the  land  of  appellant  is  not  contiguous 
to  the  improvement  is  as  untenable  as  the  objection  that  the 
ordinance  does  not  show  the  location  of  the  thirty-six  feet  to 
be  paved.  Appellant's  land  lies  alongside  of  the  west  line  of 
the  sidewalk  on  the  west  side  of  the  street.  It  is  as  contigu- 
ous to  the  street  when  the  sidewalk  is  fifteen  feet  wide  as  it 
would  be  if  the  sidewalk  was  twelve  feet  wide.  If  land  is  not 
contiguous  to  the  paved  portion  of  a  street,  because  it  is  sepa- 
rated therefrom  by  a  sidewalk,  then  no  street  with  sidewalks 
could  ever  be  improved  by  special  taxation  of  contiguous 
property. 

The  second  objection  is,  that  the  ordinance  is  void  because 
it  violates  the  rights  and  privileges  granted  by  the  appellee  to 
the  Northern  Cross  Railroad  Company,  to  which  appellant 
claims  to  be  the  successor,  by  virtue  of  a  deed  executed  by 
appellee  to  the  said  Northern  Cross  Railroad  Company,  on 
July  25,  1855.  The  portion  of  the  deed  in  question  which  is 
material  to  the  point  here  made  is  set  forth  in  City  of  Quincy 
y.  Chicago  etc.  R.  R.  Co.,  94  111.  537.  As  will  be  seen  by  refer- 
ence to  said  case,  the  city  of  Quincy  granted  to  the  Northern 
Cross  Railroad  Company  the  "  privilege  of  making  and  using 
two  railroad  tracks  in  and  along  that  portion  of  Front  Street 
which  extendi  from  the  north  line  of  Broadway  south,  etc., 
....  said  right  and  privilege  to  be  enjoyed  and  exercised 
until  the  sixteenth  day  of  October,  1877,"  etc.  The  right  or 
privilege  thus  granted  is  the  only  right  or  privilege  conveyed 
bj  said  deed  to  which  our  attention  has  been  directed,  and 
M  said  right  or  privilege  could  only  be  enjoyed  and  exercised 
until  October  16,  1877,  and  has  long  since  ceased  to  exist  by 
lapse  of  time,  it  is  difBcult  to  see  how  the  ordinance  violates 
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any  rights  acquired  under  and  by  virtue  of  said  deed.  The 
aecond  objection  is  therefore  without  force. 

The  fifth  objection  is,  that  appellant  has,  "  with  the  consent 
and  permission  of "  appellee,  maintained  one  or  more  tracks 
in  the  portion  of  Front  Street  above  named  "  for  many  years 
last  past "  in  connection  with  its  business  and  in  the  passage 
of  cars  and  locomotives  over  the  same,  and  that  said  tracks 
are  still  in  use  by  the  company,  and  are  necessary  in  the 
operation  of  its  railroad,  and  that  the  paving  of  the  street  as 
provided  for  in  the  ordinance  will  prevent  the  company  from 
using  the  street  where  its  tracks  are  laid,  and  that  therefore 
the  ordinance  is  illegal,  invalid,  and  void. 

The  sixth  objection  is,  that  by  an  ordinance  passed  on  June 
25,  1873,  by  the  city  council  of  Quincy,  the  Toledo,  Wabash, 
and  Western  railway  was  authorized  to  lay  down  and  use  a 
track  over  Front  Street,  and  to  extend  the  same  so  as  to  con- 
nect with  any  other  railroad  within  the  city,  and  to  agree  with 
any  other  railroad  company  for  the  joint  use  of  the  same,  and 
that,  under  said  ordinance  of  1873,  the  track,  now  on  the  west 
side  of  ihe  part  of  Front  Street  which  it  is  proposed  to  pave, 
was  constructed  many  years  ago,  and,  "by  mutual  agreement 
between  said  two  railroad  companies,"  has,  for  many  years 
last  past,  been  used  jointly  by  them  in  running  their  locomo- 
tives and  cars,  and  that  the  pavement  about  to  be  laid  down 
will  impair  the  rights  granted  by  the  ordinance  of  1873,  and 
render  it  impracticable  for  appellant  to  use  said  track  and  run 
its  locomotives  and  cars  over  the  same,  and  that  therefore 
the  ordinance  of  June,  1889,  is  void. 

These  objections  announce  the  extraordinary  doctrine,  that 
a  city  loses  or  surrenders  its  power  to  pave  or  otherwise  im- 
prove one  of  its  streets  if,  by  tacit  consent,  or  by  permission 
expressed  in  an  ordinance,  it  has  suffered  a  railroad  company 
to  lay  down  a  track  in  such  street,  and  to  use  such  track  for 
a  number  of  years  in  running  cars  and  locomotives  over  it. 
Such  a  doctrine  is  not  sustained  by  reason  or  authority.  The 
charter  of  the  city  of  Quincy,  as  consolidated  and  amended  in 
1857,  confers  the  power  upon  the  city  council  "  to  lay  out, 
open,  alter,  abolish,  widen,  extend,  establish,  grade,  pave,  im- 
prove, and  keep  in  repair  streets,  lanes,  avenues,  and  alleys  ": 
Private  Laws  1857,  p.  164,  sec.  13.  The  city  has  also  adopted 
article  9  of  the  general  incorporation  act  in  regard  to  cities 
and  villages,  passed  in  1872.  Under  the  authority  conferred 
by  the  charter,  it  was  the  duty  of  the  city  to  keep  all  the  streets 
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within  the  corporate  limits  in  a  reasonably  safe  condition  for 
the  use  of  the  public:  Village  of  Marseilles  v.  Howland,  124  111. 
547.  The  power  to  improve  the  streets,  like  other  legislative 
powerg,  is  a  continuing  one,  unless  the  contrary  be  indicated: 
2  Dillon  on  Municipal  Corporations,  3d  ed.,  sec.  686  (543). 
The  municipal  authorities  of  the  city  are  the  exclusive  judgei 
of  the  propriety  and  necessity  of  exercising  this  power:  Dun- 
ham V.  Hyde  Park,  75  111.  871. 

Under  its  charter,  and  without  any  other  legislative  act, 
the  city  of  Quincy  had  no  power  to  grant  any  consent,  or  make 
any  contract,  or  adopt  any  ordinance,  conferring  upon  a  rail- 
road company  the  use  of  one  of  its  streets,  if  the  effect  of  such 
consent,  contract,  or  ordinance  would  be  to  relinquish  its  own 
control  over  such  street  or  to  abandon  its  duty  to  keep  the 
same  in  repair.  In  the  ordinance  of  1873,  upon  which  appel- 
lant relies,  the  city  council  evinced  its  intention  to  retain  the 
control  of  the  street  by  the  provisions  therein  inserted,  regu- 
lating the  speed  of  trains,  and  prohibiting  the  standing  of  cars, 
locomotives,  etc.,  upon  the  tracks,  or  at  the  street  crossings, 
"  in  such  manner  as  to  hinder,  impede,  or  interfere  with  free 
travel  along,  over,  or  across  said  street,  or  any  part  thereof." 
The  right  given  to  a  railroad  company  by  the  council  of  a  city 
to  lay  down  and  use  a  track  in  one  of  the  streets  is  subject  to 
the  right  of  the  general  public  to  also  use  such  street.  The 
privilege  of  the  company  as  thus  conferred  is  not  exclusive, 
but  must  be  exercised  in  common  with  the  general  public. 
The  streets  are  held  in  trust  for  the  public  use,  and  are  pi-.blic 
for  all  purposes  of  free  and  unobstructed  passage:  2  Dillon  on 
Municipal  Corporations,  3d  ed.,  sec.  683  (541).  "For  those 
purposes  the  city  may  improve  and  control  them,  and  adopt 
all  needful  rules  and  regulations  for  their  management  and 
use,  but  cannot  alien  or  otherwise  dispose  of  them":  City  of 
Quincy  v.  Jones,  76  111.  231;  20  Am.  Rep.  243;  Kreigh  v.  City 
of  Chicago,  86  111.  407;  City  of  Bloomington  v.  Bay,  42  111.  5p3; 
Watson  V.  THpp,  11  R.  I.  98;  23  Am.  Rep.  420. 

Inasmuch,  therefore,  at  the  city  of  Quincy  still  retafned 
control  over  Front  Street,  and  continued  to  be  under  obliga- 
tions to  keep  it  in  repair  after  permission  was  granted  to  the 
railroad  company  to  lay  its  tracks,  the  city  council  had  the 
right  to  take  measures  for  paving  the  street,  notwithstanding 
the  fuel  that  the  railroad  had  its  tracks  there  and  was  using 
such  tracks  from  day  to  day.  It  may  be  true  that  appellant's 
business  will  suffer  serious  interruption  from  the  paving  of  the 
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street;  but  the  inconvenience  to  which  appellant  may  be 
temporarily  subjected  can  make  no  difiference  in  the  right  and 
duty  of  the  city  to  make  such  improvement  of  the  street  as  it 
deems  necessary.  It  frequently  happens  that  the  business  of 
the  individual  citizen  is  injured  and  interfered  with  by  the 
construction  of  a  street  improvement,  but  no  greater  obligation 
rests  upon  him  than  upon  the  railroad  company  to  submit 
gracefully  to  such  annoyance.  On  such  occasions,  the  owners 
of  railways,  like  other  parties  desirous  of  using  the  street, 
must  endure  a  temporary  inconvenience  for  the  sake  of  a  per- 
manent advantage:  Middlesex  R.  R.  Co.  v.  Wakefield^  103  Mass. 
261, 

Upon  the  trial  below,  the  railroad  company  placed  upon  the 
witness-stand  James  H.  Linsey,  its  road-master,  who  swore 
that  it  would  not  be  practicable  to  maintain  and  operate  a 
railroad  on  Front  Street  between  Broadway  and  Hampshire 
streets  if  the  street  should  be  paved  in  the  manner  contem- 
plated by  the  ordinance.  Whether  such  testimony  was  com- 
petent and  material,  or  not,  it  was  successfully  contradicted 
by  the  evidence  upon  the  subject  introduced  by  the  city.  John 
R.  Nevins,  a  civil  engineer  and  superintendent  of  public  works 
in  Quincy,  Thomas  Redmond,  secretary  of  the  board  of  public 
works,  and  E.  K.  Stone,  superintendent  of  the  Quincy  Horse 
Railway  and  Carrying  Company,  all  testified  that  the  street 
with  the  railroad  tracks  upon  it  could  be  paved  in  the  manner 
specified  in  the  ordinance,  and  that,  after  it  should  be  so 
paved,  cars  and  engines  could  be  run  upon  the  tracks,  and  the 
railroad  could  be  operated  thereon. 

The  judgment  of  the  county  court  is  affirmed. 

Bailby,  J.  I  concur  in  the  judgment  of  affirmance,  but 
dissent  from  much  of  the  reasoning  of  the  foregoing  opinion  of 
Mr.  Justice  Magruder. 

Shope,  J.  I  also  concur  in  affirmance  of  the  judgment,  but 
cannot  consent  to  the  reasoning  by  which  that  result  is  reached 
in  the  opinion. 

CBAia,  J.    I  do  not  concur  in  what  is  said  in  the  opinion. 


MumoiPAi.  Corporations  —  Disorition  ov  AuTHotrms  as  to  Im- 
moviMKNTS.  —  The  discretion  exercised  by  a  municipal  corporation  in  de- 
termining what  are  proper  and  needful  facilities  for  commerce,  and  on  what 
part  of  a  river  bank  within  its  limits  they  should  be  established,  is  not  a 
proper  subject  for  judicial  control:  Sweeney  v.  Sfuikeapeare,  42  La.  Ann.  1)14; 
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21  Am.  St.  Rep.  400,  and  note.  The  streets  of  an  incorporated  town  are  its 
highways,  subject,  in  general,  to  such  improvement  u  its  legislatire  author- 
ity  may  prescribe,  due  regard  being  had  for  private  interests:  State  r.  Mayor 
6  Port.  279;  30  Am.  Dec.  564.  See  also  Lehigh  Count]/  r.  Hoffort,  116  Fa.  St 
119;  2  Am.  St  Rep.  587,  and  note. 

Municipal  Corporations — Liabilitt  for  DirKcrrs  in  Stkbits  —  Dele- 
gation OT  Liability. — Though  a  city  may  grant  a  railroad  the  right  to 
bnild  tracks  and  run  cars  upon  its  streets,  and  may  impose  upon  it  the  bur- 
den of  keeping  tbem  in  repair,  yet  the  imposition  upon  and  acceptance  of  such 
burden  by  the  company  will  not  relieve  the  city  from  liability  should  the 
company  fail  to  comply  with  its  obligations:  Cline  v.  Crescent  City  B.  R.  Co., 
43  La.  Ann.  327;  26  Am.  St.  Rep.  187,  and  note.  The  power  to  pass  ordi- 
nances for  improving,  grading,  and  paving  streets  is  a  legislative  power 
vested  in  the  city  council,  and  cannot  be  delegated:  Hydea  v.  Joyea,  4  Bush, 
464;  96  Am.  Dec.  311,  and  note.  The  powers  of  corporate  authorities  over 
public  streets  of  a  city  are  held  in  trust  for  the  benefit  of  the  public,  and 
oannot  be  delegated  nor  abridged  by  any  act  of  such  authorities:  Milhau  r. 
Sharp,  27  N.  Y.  611;  84  Am.  Dec.  314. 

MaNiotPAL  Corporations  —  Railroads  in  Strkbts  —  Rights  o»  th« 
Public.  —  Streets  ar«  established  for  the  accommodation  of  the  public  gener- 
ally, in  passing  from  place  to  place,  and  for  other  necessary  uses.  They  are 
for  the  benefit  of  all,  and  no  one  has  any  exclusive  rights  or  privileges 
therein:  Theobald  v.  Louisville  etc.  R'y  Co.,  66  Miss.  279;  14  Am.  St  Rep. 
664,  and  note.  The  right  of  a  railroad  company  to  lay  its  track  through  the 
streets  of  a  city  is  subject  to  reasonable  regulation  under  the  police  power  of 
the  proper  anthorities:  Afobile  r.  LouiavilU  etc.  R.  R.  Co.,  84  Ala.  115;  5  Am. 
St  Rep.  342;  and  note;  not*  to  Uallanan  v.  Oilman,  1  Am.  St  Rep.  843. 


Hi.RTINO   V.    JOOKBES. 

[IM  Illinois,  627.J 

Fbattditlint  Contbtaitobs.  —  An  Aorbbment  tor  FtrraKB  Support,  while 
it  is  a  valuable  consideration,  is  not  sufficient  to  sustain  a  conveyance, 
when  to  do  so  will  operate  to  the  prejudice  of  the  grantor's  existing 
creditors,  though  no  aotual  fraud  was  intended  by  any  of  the  parties  to 
the  transaction. 

Fraudulbnt  Convbtancb  —  Pbbsdmption  op  Intent.  — When  an  act  done 
will  necessarily  have  the  effect  of  hindering  and  delaying  creditors,  the 
law  presumes  that  it  was  done  with  fraudulent  purpose  and  intent. 

Fracdolbnt  Convbtancb.  —  If  a  Portion  of  thb  Consideration  for  a 
oonveyance  is  an  agreement  that  the  grantee  will  support  the  grantor, 
■uch  agreement  will  be  treated  as  a  fraud  upon  the  creditors  of  the 
grantor,  though  the  remaining  portion  of  the  consideration  involved  the 
expenditure  of  money  on  the  part  of  the  grantee. 

Fraooulbnt  Contbtancbs.  —Thb  Mbbb  Fact  of  Indbbtkdnbss  does  not 
preclude  a  debtor  from  providing  for  his  future  support  by  making  a 
transfer  in  consideration  of  an  agreement  to  support  him,  if  he  retains 
property  amply  sufficient  for  the  payment  of  all  his  debts,  and  a  pro- 
vision for  such  future  support  is  such  as  a  prudent  and  just  man  would 
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make,  having  dae  regard  to  his  finaDcial  condition  and  circumstances, 
and  retaining  ample  property  to  meet,  without  hazard,  every  jnst  obli- 
gation. 
Vbavdulimt  Convstanoss.  —  It  Omb  Who  Makes  a  Tkanstkr  in  Con- 
8IDIRATI0N  or  AN  Agreeuekt  FOR  HI3  ScppoRT  has,  at  th«  time, 
property  consisting  of  promissory  notes  of  persona  then  solvent  of  an 
amount  double  that  of  his  indebtedness,  such  transfer  cannot  be  assailed 
by  a  creditor  who  made  no  effort  to  collect  his  debt  until  after  the  mak- 
era  of  such  notes  had  become  insolvent,  and  auch  insolvency  had  so  re- 
duced the  remaining  estate  of  the  transferrer  that  h*  was  onabl*  to  pay 
hia  debts. 

Joseph  S.  Carr,  for  the  appellant. 

Wise  and  Davis,  for  the  appellees. 

Shope,  J.  This  is  a  bill  in  equity,  by  appellant,  to  set 
aside  as  fraudulent  a  contract  between  Jacob  Heuster,  Sen., 
and  appellee  Jockers,  by  which  Jockers  received  from  Heuster 
two  thousand  dollars,  and  in  consideration  thereof  agreed,  in 
building  his  house,  to  so  enlarge  it  as  to  furnish  a  separate 
room  for  Heuster,  and  to  support  and  maintain  him  during 
his  life. 

It  appears  that  Heuster  was,  in  September,  1884,  about 
eighty-one  years  old,  a  widower,  and  without  a  home.  He  was 
possessed  of  two  thousand  dollars  in  money,  personal  property 
to  the  value  of  four  hundred  dollars,  a  note  of  one  hundred 
dollars,  and  three  other  promissory  notes  of  six  hundred  dol- 
lars each,  executed  by  George  EgelhoflF  and  his  sons,  under 
the  firm  name  of  Egelhoff  Brothers.  In  September,  1884, 
Jockers  applied  to  Heuster  for  the  loan  of  two  thousand  dol- 
lars. Heuster  asked  his  purpose  in  borrowing  the  money,  and 
upon  being  told  by  Jockers  that  he  desired  to  use  it  in  build- 
ing a  house  on  his  farm,  proposed  to  Jockers  that  if  he  would 
build  the  house  larger,  so  that  he  (Heuster)  could  have  a  room 
in  it  of  his  own,  and  Jockers  would  board  him,  do  his  wash- 
ing, etc.,  and  take  care  of  him  while  he  lived,  he  would  pay 
him  the  two  thousand  dollars  which  Jockers  desired  to  borrow. 
To  this  Jockers  consented,  and  the  parties  entered  into  an 
agreement  to  this  efiFect.  It  also  appears  that  Jockers  changed 
the  plan  of  his  proposed  building  at  largely  increased  expense, 
and  provided  the  room  for  Heuster  as  stipulated.  A  note  was 
taken  for  the  two  thousand  dollars,  signed  by  Jockers  and 
payable  to  Heuster,  which,  upon  the  house  being  completed, 
and  Heuster  taking  possession  of  his  room  therein  in  Decem- 
ber, 1884,  was  surrendered  to  Jockers  by  Heuster,  and  de- 
stroyed.    Heuster  died  in  April,  1885.     The  making  of  this 


March,  1891.]  Hartinq  v.  Jockeks.  343 

agreement,  the  payment  by  Heuster  to  Jockers  thereunder, 
and  that  Jockers  in  good  faith  kept  and  performed  the  agree- 
ment on  his  part,  are  not  questioned.  It  also  appears  that  ou 
June  17, 1876,  said  Heuster,  Sen.,  made  and  delivered  to  Jacob 
Heuster,  Jr.,  a  promissory  note  for  $440,  payable  in  one  year 
after  date,  bearing  ten  per  cent  interest,  which,  before  its  ma- 
turity, was  sold  and  delivered  to  appellant.  This  note,  at  the 
time  of  the  transaction  before  spoken  of,  had  been  past  due  for 
eight  or  nine  years,  and  there  is  no  evidence  of  any  attempt 
on  the  part  of  the  appellant  or  others  to  enforce  its  payment. 
After  the  death  of  Heuster,  Sen.,  the  note  was  presented  against 
his  estate,  and  was  allowed  March  11,  1886,  being  principal 
and  interest  at  that  date,  $1,133.  The  estate  being  insolvent, 
this  bill  was  filed  to  charge  Jockers  with  the  money  received 
from  Heuster,  or  sufficient  of  it  to  pay  this  claim. 

It  is  apparent  that  at  the  time  of  the  transaction  with  Jock- 
ers, by  which  two  thousand  dollars  of  Heuster's  effects  went 
into  Jockers's  hands  for  Heuster's  future  support,  appellant  was 
the  creditor  of  Heuster  to  the  amount  of  about  one  thousand 
dollars.  The  evidence  leaves  no  doubt  that  as  between  the 
parties  the  transfer  of  the  money  to  Jockers  was  upon  a  good 
and  sufficient  consideration,  which  was  subsequently  fully 
performed  by  Jockers.  The  general  rule  of  law,  however,  is 
well  settled,  that  a  voluntary  conveyance  or  transfer  of  prop- 
erty by  a  debtor,  as  against  existing  creditors,  is  fraudulent 
and  void.  A  debtor  may  not,  by  gift  or  other  voluntary  trans- 
fer of  his  property  to  others,  or  by  transfer  and  conveyance  of 
it  for  his  own  use,  as  for  his  future  support,  hinder  or  delay 
his  creditors  in  the  collection  of  their  just  demands.  An  agree- 
ment for  future  support  is  a  valuable  consideration,  but  being 
in  effect  a  transfer  of  property  to  the  use  of  the  grantor,  it  will 
be  insufficient  to  uphold  the  conveyance,  when  to  do  so  will 
operate  to  the  prejudice  of  existing  creditors.  It  is  wholly  im- 
material that  no  actual  fraud  is  shown  to  have  been  intended, 
for  the  result  would  be  the  same,  —  that  is,  to  give  the  debtor 
the  beneficial  enjoyment  of  that  which  rightfully  belongs  to 
the  creditor;  and  the  transaction  is  therefore  wanting  in  the 
good  faith  necessary  to  the  validity  of  the  contract.  If  the  act 
done  will  necessarily  have  the  effect  of  hindering  and  delay- 
ing creditors,  the  law  presumes  that  it  was  done  with  that 
fraudulent  purpose  and  intent:  Moore  v.  Wood,  100  111.  451; 
Emerson  v.  Bemis,  69  111.  537;  Lukin$  v.  Aird,  6  Wall.  78; 
Bump  on  Fraudulent  Conveyances,  246-282. 
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The  fact  that  appellee  may  have  paid  a  portion  of  the  con- 
sideration for  the  surrender  of  his  note  by  Heuster  in  placing 
himself  in  a  worse  position  by  the  expenditure  of  one  thou- 
sand dollars  more  money  in  building  a  larger  house  for  the 
accommodation  of  Heuster  than  he  would  otherwise  have  done 
can  be  of  no  avail;  for  "  when  it  is  shown  that  the  present  con- 
sideration is  inadequate  to  satisfy  his  debts,  whatever  may  be 
the  amount  secured  to  the  debtor,  the  law,  instead  of  entering 
upon  the  task  of  determining  what  part  of  the  consideration  is 
money  or  other  property,  and  what  part  is  to  be  paid  as  future 
support  of  the  grantor,  and  holding  the  grantee  responsible  to 
the  creditors  for  the  latter  sum,  treats  the  conveyance  as  a  nul- 
lity as  between  the  grantee  and  the  creditors,  and  holds  the 
property  liable  for  their  claims  ":  Bump  on  Fraudulent  Con- 
veyances, 246;  Sidemparker  v.  Sidensparker,  52  Me.  481;  83  Am. 
Dec.  527;  and  cases  supra.  The  law,  however,  admits  of  qualifi- 
cations as  against  existing  creditors,  when,  as  said  by  Mr. 
Justice  Story,  "  the  circumstances  of  the  indebtment  and  con- 
veyance repel  any  presumable  imputation  of  fraud  ":  1  Story's 
Eq.  Jur.,  sec.  355.  And  it  has  been  repeatedly  held,  and  is  well 
settled,  that  the  mere  fact  of  indebtedness  will  not  amount  to  a 
prohibition  of  the  debtor's  power  to  make  a  gift,  or  provide  foe 
his  future  support  or  the  support  of  others.  If  the  debtor  re- 
tains property  amply  sufficient  for  the  payment  of  all  his  debts, 
he  has  a  right  to  contract  for  his  support  for  a  longer  or  shorter 
period,  as  he  may  think  best:  Hapgood  v.  Fisher,  34  Me.  407; 
56  Am.  Dec.  663;  Wooten  v.  Clark,  23  Miss.  75;  Parker  v.  Nich- 
ols, 7  Pick.  Ill;  Bump  on  Fraudulent  Conveyances,  247;  An- 
nis  V.  Bonar,  86  111.  128. 

It  not  infrequently  happens  that  one  slightly  indebted  is 
called  upon  to  discharge  the  imperfect  obligations  owing  from 
parent  to  child  to  make  reasonable  advancements  to  his  chil- 
dren. And  so,  also,  one  engaged  in  active  business  may  re- 
gard it  as  a  duty,  and  justly  so,  to  his  wife  and  children,  or 
others  dependent  on  him  for  support,  to  set  apart  for  their  use, 
by  conveyance  or  otherwise,  a  reasonable  portion  of  his  estate, 
and  thereby  keep  them  secure  from  the  evil  eflfects  of  the  re- 
verses of  fortune.  Where  this  is  done  without  endangering  or 
interfering  with  his  solvency,  or  does  not  tend  directly  to  hin- 
der or  delay  existing  creditors  in  the  collection  of  their  claims, 
the  gift  will  ordinarily  be  upheld,  as  if  one  making  such  ad- 
vancement or  provision  should  retain  in  his  possession  ample 
property,  free  from  encumbrances  and  accessible  to  his  credi- 
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tors,  suflBcient  to  satisfy  and  liquidate  all  just  demands  against 
him.  So  if  one,  finding  himself  aged,  and  possibly  decrepit, 
seeks,  by  contract  for  his  future  support,  to  secure  the  neces- 
saries and  comforts  which  his  declining  years  and  strength 
demand,  he  may  lawfully  use  bis  property  for  such  purposes, 
and  his  transfer  for  that  purpose  will  be  upheld,  unless  the 
natural  consequence  of  the  act  is  to  hinder,  delay,  or  defraud 
his  creditors.  If,  upon  making  provision,  he  retains  sufficient 
property  within  his  control  to  satisfy  all  just  obligations,  no 
one  is  injured,  and  his  creditors  may,  as  before  the  transfer, 
satisfy  their  claims  by  enforcing  the  same  against  his  prop- 
erty. In  all  such  cases  the  voluntary  conveyance  or  provision 
for  future  support  must  be  such  as  a  prudent  and  just  man 
would  make,  having  due  regard  to  his  financial  condition  and 
circumstances,  and  retaining  ample  property  to  meet,  without 
hazard,  every  just  obligation.  Where  this  is  done,  there  is  no 
intent  to  injure  or  delay  creditors,  and  no  presumption  of 
fraud  can  arise.  It  is  not  necessary  that  actual  insolvency 
should  be  proved.  It  will  be  sufficient  to  avoid  the  convey- 
ance or  transfer  if  there  be  not  ample  property  retained,  or  if 
the  withdrawal  of  the  amount  used  by  the  debtor  in  making 
such  provision  for  his  future  support  will  materially  lessen  his 
ability  to  pay  his  debts. 

As  before  said,  Heuster  retained  in  his  possession  and  con- 
trol substantially  four  hundred  dollars'  worth  of  personal 
property,  and  the  Egelhoff  notes.  The  case  was  made  to  turn 
in  the  appellate  court,  and,  as  we  apprehend,  in  the  circuit 
court,  upon  the  solvency  or  insolvency  of  the  makers  of  the 
EgelhoflF  notes  at  the  time  of  the  transaction  witli  Jockers.  It 
is  not  shown  or  pretended  that  Heuster  was  in  debt  to  any 
person  other  than  the  appellant,  or  that  there  were  other 
claims  or  liens  against  him.  The  Egelhoff  notes  were  given 
for  money  loaned,  and  were  renewed  some  months  after  the 
transaction  with  Jockers,  without  additional  security.  It 
would  seem  clear  that  Heuster,  at  least,  regarded  the  Egel- 
hoffs  as  solvent.  It  must  be  apparent  that  if,  at  the  time  of 
the  transfer  to  Jockers,  Heuster  held  the  obligation  of  solvent 
persons  to  the  amount  here  named,  he  did  retain  ample  means 
within  his  own  control,  entirely  accessible  to  the  creditors,  to 
meet  and  discharge  his  indebtedness.  The  circuit  and  appel- 
late courts,  upon  consideration  of  the  evidence,  have  found 
that  the  Egelhoffs  were  solvent,  and  that  no  presumption  of 
fraud,  or  intent  to  hinder  or  delay  creditors,  can  be  inferred 
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from  the  transfer  by  Heuster  to  Jockers.  We  have  carefully 
considered  the  evidence,  and  while  the  burden  is  upon  appel- 
lee to  overcome  the  presumption  arising  from  the  conveyance 
or  transfer  of  property  to  him  for  the  use  and  benefit  of  Heus- 
ter, by  showing  circumstances  which  rebut  the  presumption  of 
fraud,  we  are  not  prepared  to  say  that  the  lower  courts  have 
erred  in  their  finding.  It  seems  that  the  trial  judge  heard  the 
testimony  of  the  witnesses,  and  was  therefore  better  able  to 
determine  than  we  are  as  to  whom  credit  should  be  given.  It 
is  true  that  during  the  following  year  the  Egelhoflfs  became 
insolvent,  and  the  debt  to  Heuster  was  wholly  lost.  The  sub- 
sequent result  is  competent  to  be  considered,  but  only  as  tend- 
ing to  illustrate  the  condition  of  afi'airs  at  the  time  of  the 
transaction  complained  of;  and  upon  consideration  of  all  the 
facts  proved,  we  are  not  prepared  to  say  that  the  circuit  court 
was  not  justified  in  holding  that  Heuster,  in  making  the 
transfer  in  bis  then  condition  and  circumstances,  retained 
ample  property  for  the  payment  of  his  debts,  so  that  the  pre- 
sumption of  fraud  arising  from  the  transfer  of  his  property  for 
his  own  use  and  future  means  of  support  was  overcome  and 
rebutted.  While  the  evidence  is  not  as  satisfactory  as  we 
might  wish,  it  establishes  clearly  that  Heuster  might  well 
rely  on  the  Egelhoff  indebtedness  as  being  ample  and  suffi- 
cient to  satisfy  and  discharge  all  existing  claims  against  him, 
and  while  it  is  ordinarily  true  that  the  question  of  whether 
sufficient  has  been  retained  may  be  determined  by  the  result, 
where  there  is  diligent  pursuit  of  legal  remedies  following 
shortly  after  the  transfer  which  is  alleged  to  be  fraudulent,  it 
only  becomes  competent  to  show  such  result  as  tending,  as 
before  said,  to  determine  the  state  and  condition  of  the  debt- 
or's estate  at  the  time  of  the  alleged  fraudulent  transfer  of  his 
property.  And  where,  as  here,  the  creditor  makes  no  effort  to 
collect  his  debt,  and  it  is  shown,  by  the  preponderance  of  the 
evidence,  that  the  Egelhoffs  became  insolvent  after  the  trans- 
fer to  Jockers,  such  subsequent  insolvency  cannot  be  consid- 
ered as  affecting  the  fairness  of  the  transfer  sought  to  be  set 
aside. 

If  Heuster,  being  indebted  to  the  amount  of  one  thousand 
dollars,  had  transferred  to  Jockers  the  Egelhoff  notes,  and 
had  placed  the  two  thousand  dollars  in  money  openly  to  hii 
own  credit  in  some  solvent  bank,  where  it  could  be  readily 
reached  by  his  creditors,  could  any  legitimate  inference  arise 
that  by  the  transfer  to  Jockers  for  his  future  support,  Heuster 
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inUnded  to  hinder  or  delay  the  collection  of  his  debts?  Mani- 
festly not.  A  sum  double  the  amount  of  all  his  indebted nees 
would,  with  the  prudence  and  foresight  of  prudent  business 
men,  have  been  placed  in  a  recognized  safe  depository  and 
within  easy  access  by  creditors;  and  although  the  bank 
should  subsequently  become  insolvent,  and  be  unable  to  pay 
when  the  creditor  might  seek  to  collect  his  debt,  that  fact 
could  in  no  way  impeach  the  bona  fides  of  the  original  trans- 
action. 

No  good  purpose  will  be  served  by  the  discussion  of  the  evi- 
dence. It  is  sufficient  that  we  have  given  it  careful  attention, 
and  concur  with  the  appellate  and  circuit  courts  in  their  find- 
ings in  respect  of  the  facts. 

The  judgment  of  the  appellate  court  will  be  affirmed. 


Fkaudttlsiit  CoNTBTATrcna  —  AasiucBifT*  vob  Fvrmui  BvrroKt.  —  A 
conreyance  of  land  by  vx  uaolvsat  father  to  a  son,  in  eonsideration  of  tb* 
latter 's  promise  to  lupport  tb*  former  and  bis  wifo  during  tbtir  natural 
lives,  is  fraudulent  per  $e,  and  Toid  at  to  the  existing  creditors  of  the  grantor: 
Woodall  y.  Kelley,  85  Ala.  308;  7  Am.  St.  Rep.  17.  A  grantee'e  promise  to 
support  a  grantor  will  not  render  a  conveyance  valid  in  which  it  is  attempted 
to  place  property  of  the  grantor  beyond  the  reach  of  his  creditors:  Sidena- 
jtarker  v.  Sidentparker,  52  Me.  481;  83  Am.  Dee.  527,  and  not*.  A  deed  of 
property  made  to  a  minor  child  in  eoasideration  of  its  services  is  fraudulent 
and  void  as  to  creditors  of  the  grantor:  Stumbaughr.  Anderton,  46  Kan.  541; 
26  Am.  St.  Rep.  121,  and  note;  see  note  to  Oratufordr.  Kirktey,  28  Am.  Rep. 
721. 

Fraudulbnt  CoMVSTAHcis  —  Peuvmptiov.  —If  a  eonveyanco  is  rolun- 
ary,  and  results  in  hindering,  delaying,  or  defrauding  oreditori,  it  must  be 
regarded  as  fraudulent:  Marmon  v.  Hanoood,  124  111.  104;  7  Am.  St.  Rap. 
345,  and  note.  Voluntary  alienation  of  his  property  by  an  embarrassed 
debtor  is  presumptively  frandnlent  as  against  existing  creditors:  Driggi  etc 
Bank  r.  Nortoood,  50  Ark.  42;  7  Am.  St.  Rep.  78,  and  note;  see  note  to 
Hagerman  v.  Buchanan,  14  Am.  St  Rep.  739. 

FjtAUDOLBNT  OoNVBTA.NO>a.  —  Future  support  of  a  grantor  by  a  grantee 
as  the  consideration  for  a  conveyance  is  not  void  if  the  debtor  retains  suffi- 
cient property  to  pay  bis  debts  at  the  time  of  the  oonveyance:  Bapgood  ▼. 
FuUr,  U  Me.  407;  i«  Am.  Deo.  Ml. 
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Pboeia  and  Pekct  Union  Railway  Company  v. 
United  States  Eollixq  Stook  Company. 

[136  Illinois,  648.] 

CoMHON  Carrixrs.  —  A  Railway  Corporation  Rkcsivimo  Cabs  noM  A 
CoNNXOTiNO  Link  of  road  for  tranaportation  over  ita  line  becomes,  in 
the  absence  of  a  special  contract,  a  commoa  carrier  of  the  oars,  as  well  as 
of  the  freight  therein. 

€!oiCHON  Carbikb,  Suspension  of  Ltabilitt  or.  —  If  a  railway  eorporation 
receives  cars  to  be  delivered  to  the  consignees  of  the  freight  therein,  to 
be  by  the  latter  unloaded,  after  which  the  cars  are  again  to  be  taken 
possession  of  and  transported  to  a  storage-yard,  sach  cars,  while  being 
onloaded  by  the  consignees,  are  not  in  possession  of  the  railway  corpora* 
tion,  and  the  liability  of  the  latter  as  a  common  carrier  is  suspended, 
and  it  is  not  therefore  liable  for  the  loss  of  the  ears  by  fire,  without  iti 
fault,  while  in  possession  of  the  consignees. 

The  defendant  was  a  railway  corporation  having  large  ter- 
minal facilities  in  the  city  of  Peoria  and  tracks  leading  from  its 
own  and  other  railroads  to  various  industries  in  and  near  the 
city.  The  defendant,  as  a  part  of  its  business,  was  in  the 
habit  of  receiving  the  cars  of  other  corporations  upon  their 
tracks  and  transporting  them  to  their  places  of  destination  in 
the  city,  where  they  were  left  with  the  consignees  of  the  freight 
therein  until  they  were  unloaded,  after  which  it  was  the  duty 
of  the  defendant  to  retake  possession  of  the  cars  and  transport 
them  to  its  storage-yards  and  there  keep  them  until  called 
for.  The  defendant  received  a  number  of  cars  of  the  plaintiflf 
consigned  to  the  Peoria  Sugar  Refinery,  and  transported  them 
to  such  refinery,  and  left  them  there  to  be  unloaded  by  the 
employees  of  the  refinery.  The  refinery,  while  the  cars  were 
standing  on  the  track  by  its  side,  was  destroyed  by  fire,  in 
which  destruction  the  cars  were  also  involved.  Whether  they 
had  been  unloaded  before  being  destroyed  did  not  appear. 
The  plaintiff  claimed  that  at  the  time  the  cars  were  burned 
they  were  in  the  possession  of  the  defendant  as  a  common  car- 
rier, and  that  it  was  liable  as  such  for  their  value.  The  judg- 
ment of  the  trial  court  was  in  favor  of  the  plaintiff,  and  the 
defendant  thereupon  prosecuted  a  writ  of  error. 

Stevens  and  Horton,  for  the  appellant. 

H.  W.  Wells,  for  the  appellee. 

Shops,  J.  It  is  stated  by  counsel  for  appellee:  "The  only 
question  in  the  case  is,  Was  appellant  liable  as  a  common  car- 
rier of  the  cars,  and  was  its  liability  as  to  the  cars  terminated 
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before  the  cars  reached  their  destination,  —  that  is,  the  storage- 
yard  ?  In  other  words,  did  the  stoppage  to  unload  freight 
complete  the  transportation  of  the  cars  which  were  destined 
for  another  point?"  Other  points  are  made  by  appellant  as 
to  the  right  of  appellee  to  recover,  which,  in  the  view  w©  take 
of  the  case,  it  will  be  unnecessary  to  discuss  or  determine.  No 
negligence  is  charged,  and  the  only  question  is.  Was  appel- 
lant liable  as  common  carrier  of  the  cars  at  the  time  of  their 
destruction? 

In  Peoria  etc.  R'y  Co.  v.  Chicago  etc.  "R'y  Co.,  109  111.  135, 
60  Am.  Rep.  605,  we  held  that  a  railroad  company  receiving 
cars  from  a  connecting  line  of  road  for  transportation  over  its 
line  became,  in  the  absence  of  a  special  contract,  a  common 
carrier  of  the  cars,  as  well  as  of  the  freight  therein.  We  are 
of  opinion  that  the  doctrine  there  announced  is  sustained  both 
by  reason  and  authority:  Mallory  v.  Tioga  R'y  Co.,  39  Barb. 
488;  East  St.  Louis  Connecting  R'y  Co.  v.  Wabash  etc.  R'y  Co.., 
123  111.  594;  Missouri  Pacific  R'y  Co.  v.  Chicago  etc.  R.  R.  Co.,  25 
Fed.  Rep.  317. 

The  facts  conceded  establish  that  the  cars  in  question  were 
taken  by  appellant,  by  the  order  and  direction  of  the  person 
who  had  authority  to  control  the  same,  from  the  side-track  of  ap- 
pellant's road,  where  they  had  been  left  by  the  transporting  com- 
pany, and  were  by  it  delivered,  upon  appellant's  tracks,  to  the 
sugar  refinery,  the  consignee  of  the  freight  contained  in  the 
cars,  to  be  by  the  consignee  unloaded,  when  it  would  become 
the  duty  of  appellant  to  transport  the  cars  to  its  storage-yard, 
where,  ordinarily,  they  could  remain  until  needed  in  the  course 
of  business.  It  is  also  conceded  that  the  appellant  company 
had  no  duty  in  respect  of  the  unloading  of  the  cars,  and  no 
control  in  fixing  the  time  they  should  remain  at  the  industry 
for  that  purpose.  It  appears,  however,  that  the  sugar  refinery 
was  slow  in  unloading  consignments  to  it,  and  the  record  is 
wholly  silent  as  to  whether  the  cars  had  or  had  not  been  un- 
loaded when  they  were  burned. 

The  point  is  sharply  made  by  counsel,  upon  the  refusal  of 
the  court  to  hold  the  fourth  proposition  submitted  by  the  de- 
fendant as  to  the  burden  of  proof,  as  to  whether  the  cars  had 
been  unloaded  at  the  time  of  the  fire.  By  that  proposition  the 
court  was  asked  to  hold,  in  substance,  that  if  the  cars,  just 
previous  to  their  destruction,  had  been  delivered  to  the  defend- 
ant, by  the  receiver  of  the  transporting  line,  to  switch  to  the 
Peoria  Sugar  Refinery  to  be  unloaded,  and  thence,  when  un- 
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loaned,  to  the  storage-yard  of  the  defendant,  and  defendant 
did  switch  the  cars  to  the  Peoria  Sugar  Refinery  to  be  unloaded, 
as  it  was  directed,  and  the  defendant  had  nothing  to  do  with 
the  unloading,  but  that  it  was  to  be  done  by  the  refinery,  and 
when  destroyed  the  cars  were  on  such  track  where  the  defend- 
ant was  directed  to  place  them  by  the  receiver  or  his  agent,  if 
proved,  and  had  not  then  been  unloaded,  of  which  issue  the 
burden  of  proof  is  on  the  plaintiff,  then  plaintiff  cannot  recover, 
etc.  The  court  struck  out  the  words,  "  of  which  issue  the  bur- 
den of  proof  is  on  the  plaintiff,"  and  added  to  the  proposition 
the  following:  "And  the  burden  of  proof  is  on  the  plaintiff  to 
make  out  its  cause  of  action;  but  the  relation  of  common  car- 
rier being  once  shown,  the  burden  is  shifted  to  the  defendant 
to  show  that  at  the  time  of  the  loss  its  liability  as  such  had 
terminated." 

It  is  manifest  that  in  determining  the  question  thus  raised 
it  will  be  necessary  to  consider  the  proposition  of  counsel  be- 
fore quoted,  —  that  is,  whether  the  stoppage  to  discharge  the 
car  of  its  freight,  and  over  which  appellant  had  no  control, 
changed  the  liability  of  appellant  during  such  stoppage, 
although  the  car,  after  being  unloaded  by  the  consignee  of  the 
freight,  was  to  be  again  taken  by  the  appellant  to  its  yards  for 
etorage. 

It  is  insisted  that  Peoria  etc.  R'y  Co.  v.  Chicago  etc.  R*y  Co.y 
109  111.  135,  50  Am.  Rep.  605,  has  determined  this  question 
favorably  to  appellee,  and  it  must  be  conceded  to  be  so  unless 
that  case  is  distinguishable  from  the  one  at  bar.  It  is  stated 
in  the  opinion  of  the  court  in  that  case,  that  the  Chicago,  Rock 
Island,  and  Pacific  Railway  Company  placed  upon  the  trans- 
fer-track of  appellant  company  a  car,  to  be  transferred  by  the 
latter  over  its  switch-tracks  to  the  Monarch  Distillery,  con- 
signee of  the  contents  of  the  car.  The  car  was  taken  by 
appellant  company,  delivered  to  the  consignee  on  appellant's 
tracks,  and  unloaded,  and  was  afterwards  taken  by  appel- 
lant, without  the  knowledge  or  consent  of  the  Chicago,  Rock 
Island,  and  Pacific  Railway  Company,  to  another  industry, 
to  be  there  reloaded,  and  at  which  it  was  destroyed  by  fire. 
From  the  statement  thus  made,  it  appears  that  at  the  time  of 
the  destruction  of  the  car  it  had  been  retaken  by  appellant 
company  from  the  Monarch  Distillery  and  transported  else- 
where to  be  loaded,  without  authority  of  the  owner  company. 
It  is  stated  that  there  was  evidence  tending  to  show  an  under- 
standing among  the  connecting  railroads  doing  business  with 
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appellant,  that  if  other  shippers  desired  cars,  appellant,  with- 
out any  specific  order  to  that  eflfect,  was  at  liberty  to  place 
them  in  position  to  be  loaded,  and  then  return  them  to  the 
company  owning  the  cars,  to  be  shipped,  and  that  such  cars 
were  delivered  by  appellant  under  the  order  of  the  industry  at 
which  they  were  burned;  yet  that  fact  seems  not  to  have 
affected  the  determination  of  the  cause,  and  the  case  was  made 
to  turn  upon  the  fact  that  defendant  had  exclusive  control  of 
the  car  while  on  its  tracks,  and  was  under  obligation  to  return 
the  same  to  the  owner  company  when  unloaded  by  the  con- 
signee. If  the  car  had  been  destroyed  at  the  distillery  while 
there  to  be  unloaded  by  the  consignee  of  the  goods  therein,  it 
seems  to  us  that  a  different  question  would  have  arisen;  but 
the  defendant  assumed  control  of  the  car  after  its  freight  was 
discharged,  and  instead  of  returning  it  to  the  owner,  took  it 
elsewhere,  where  it  was  destroyed.  It  was  held  in  that  case, 
that  the  Chicago,  Rock  Island,  and  Pacific  Railway  Company, 
having  parted  with  the  care  and  control  of  the  car,  and  hav- 
ing intrusted  it  to  the  defendant,  could  not,  at  any  point  on 
its  road,  interfere  for  its  safety,  and  that  the  duty  attached  to 
appellant  to  return  the  car  to  the  owner,  and  it  was  therefore 
liable  as  a  common  carrier.  There  was  no  duty  to  return  the 
car  until  delivered  at  the  distillery  and  the  freight  had  been 
unloaded,  but  such  liability  arose,  if  at  all,  upon  appellant's 
again  assuming  control  of  the  car  to  remove  it  from  the  dis- 
tillery. 

In  the  case  at  bar,  appellant  received  from  the  transporting 
line  (appellee's  lessee),  in  the  regular  course  of  its  business, 
the  cars  in  question,  to  be  transported  over  its  tracks  to  the 
sugar  refinery,  there  to  be  left  standing,  on  appellant's  tracks 
at  the  refinery,  until  unloaded  by  the  consignee  of  the  contents 
of  the  cars.  Having  nothing  to  do  with  the  unloading,  and 
having  delivered  the  cars  on  the  track  at  the  refinery,  its 
whole  duty  as  common  carrier  of  the  freight  contained  in  the 
cars  was  at  an  end.  The  transit  of  the  goods  had  terminated, 
and  the  cars  on  the  track  were  so  far  delivered  into  the  control 
of  the  refinery  as  to  enable  it  to  discharge  the  freight.  It  is 
not  questioned  that  there  was  a  complete  delivery  of  the  cars 
and  contents  to  the  refinery  in  proper  time  and  manner,  and 
:it  the  proper  place,  for  the  purposes  contemplated,  —  that  is, 
that  the  refinery  company  might  unload  the  freight.  Appel- 
lant had  no  control  of  the  time  such  cars  should  remain  at 
the  refinery  for  such  purpose,  — that,  it  would  seem  from  the 
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course  of  business,  was  in  the  discretion  of  the  consignee  of 
the  freight.  While  transporting  the  cars,  and  in  complete, 
uninterrupted  control  of  them,  appellant  was  liable,  as  a  com- 
mon carrier,  for  injury  to  these  cars,  not  caused  by  the  act  of 
God  or  the  public  enemy:  Mallory  v.  Tioga  R'y  Co.j  39  Barb. 
488;  Vermont  etc.  R.  R.  Co.  v.  Fitchhurg  R.  R.  Co.,  14  Allen, 
462;  92  Am.  Dec.  785;  Atchison  etc.  R'y  Co.  v.  Denver  etc.  R.  R. 
Co.,  16  Am.  &  Eng.  R'y  Cas.  57;  Missouri  Pacific  R'y  Co.  v. 
Chicago  etc.  R.  R.  Co.,  25  Fed.  Rep.  317. 

By  the  terms  of  the  contract  of  carriage,  the  control  of  the 
goods  ceased  absolutely  by  the  delivery  to  the  consignee  on 
the  track,  and  was  suspended,  as  to  the  cars,  for  an  indefinite 
period,  the  duration  of  which  was  to  be  determined,  not  by 
appellant,  but  by  the  consignee  of  the  goods.  Until  the  con- 
signee had  unloaded  the  cars,  appellant  had  no  right  to  remove 
them,  and  take  them  to  its  storage-yard,  or  other  place  of 
safety.  The  course  of  business,  as  well  as  the  contract  of 
appellant  with  the  connecting  lines,  contemplated  that  upon 
switching  the  cars  to  the  industries  reached  by  appellant's 
tracks,  the  cars  were  to  be  permitted  to  stand  upon  such  tracks, 
to  suit  the  convenience  of  the  consignee  of  the  good  shipped, 
and  while  the  contracting  roads  undoubtedly  might  have  lim- 
ited the  time  for  the  stoppage  of  the  cars  for  the  purpose  of 
unloading,  it  does  not  appear  that  they  did  so,  or  that  any 
custom  or  usage  prevailed  that  would  fix  the  same. 

In  the  case  of  Missouri  Pacific  R'y  Co.  v.  Chicago  etc.  R.  R. 
Co.f  25  Fed.  Rep.  317,  ten  loaded  cars  were  received  by  the  one 
road  for  transportation  over  its  lines  from  the  other,  and  it 
was  held  liable,  as  a  common  carrier,  for  all  injuries  received 
by  the  cars  while  en  route;  but  it  was  held  that  if  destroyed 
after  the  carriage  had  terminated,  and  there  had  been  a  de- 
livery, or  a  tender  to  deliver,  to  the  consignee,  there  was,  as 
to  the  cars,  no  liability  as  a  common  carrier,  and  although 
the  cars  remained  on  the  tracks  of  the  transporting  company, 
its  liability  was  that  of  a  warehouseman  only. 

In  East  St.  Louis  Connecting  R'y  Co.  v.  Wabash  etc.  R'y  Co.^ 
123  111.  594,  the  cars,  laden  with  coal,  had  been  delivered  to 
the  connecting  railway  company  for  delivery  to  the  con- 
signee, and  were  taken  by  the  latter  from  the  tracks  of  the 
connecting  company,  over  its  private  tracks,  to  be  discharged 
of  their  freight,  after  which  they  were  to  be  redelivered  to  the 
connecting  company,  to  be  returned  to  the  owner.  While  in 
the  possession  of  the  consignee,  the  cars  were  burned,  and  it 
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was  insisted  that  because  the  cars  were  to  be  returned  to  the 
owner  company  by  the  connecting  company,  it  was  liable  as 
common  carrier  of  the  cars;  that  the  contract  of  carriage  not 
being  complete  until  the  cars  were  returned  to  the  owner  com- 
pany, the  liability  as  a  carrier  continued.  But  it  was  held 
that  as  the  cars  were  shoved  upon  the  consignee's  private 
tracks,  in  conformity  with  the  previous  course  of  business, 
they  had  reached  their  destination,  and  that  consequently  the 
liability  as  common  carrier  of  them  ceased.  It  was  also  there 
said:  "Had  the  glucose  company  (consignee)  unloaded  and 
returned  them,  as  it  was  the  custom  to  do,  the  defendant's 
liability  as  a  common  carrier  would  have  commenced  anew, 
and  continued  until  they  were  delivered  to  appellee."  It  is 
true,  in  that  case,  the  cars  were  placed  on  the  private  tracks 
of  the  consignee,  and  taken  a  few  hundred  feet  away  from  the 
connecting  railway  company's  track,  to  be  discharged  of  their 
freight;  but  that  cannot,  in  our  opinion,  distinguish  the  case 
from  the  one  at  bar,  in  principle.  It  was  in  contemplation  of 
the  parties  that  the  car  was  to  be  taken  to  a  point  upon  the 
railroad,  and  was  there  to  be  delivered  to  the  consignee,  and  it 
cannot  be  important  whether  the  car  was  taken  a  few  feet  off 
of  appellant's  tracks  or  left  standing  thereon,  in  considering 
whether  the  liability  as  insurer  continued.  In  either  case  the 
car  had  passed  from  that  absolute  control  of  appellant  to 
which  it  is  entitled  as  a  common  carrier,  and  it  must  be  held 
that  when  the  car  atid  its  contents  were  delivered  to  the  con- 
signee, on  the  switch-track  of  the  appellant,  at  the  industry 
to  which  they  were  consigned,  the  car  had  reached  its  destina- 
tion, and  that  while  the  car  was  under  the  control  of  the  con- 
signee, the  liability  of  the  carrier  was  suspended,  to  again 
attach  when  the  car  was  ready  for  further  transportation  to  the 
storage-yard  of  the  appellant.  In  the  interim,  which  might  be 
for  a  shorter  or  longer  period  of  time,  as  determined  by  a 
party  over  whom  appellant  had  no  control,  and  for  whose  acts 
it  was  in  no  wise  responsible,  appellant,  although  the  cars  were 
standing  upon  its  switch-tracks,  would  have  no  such  control 
as  would  authorize  it  to  take  the  cars  elsewhere  for  safety,  and 
it  would  be  manifestly  unjust,  and  inconsistent  with  the  rea- 
son for  applying  the  rule,  to  hold  appellant  responsible  during 
that  time  as  an  insurer. 

The  trial  court  was  correct  in  its  holding  that  "the  relation  of 
common  carrier  being  once  shown,"  it  is  presumed  to  continue, 
and  the  burden  is  on  the  carrier  to  show  that  at  the  time  of 
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the  loss  its  liability  as  such  had  terminated.  This,  however, 
was  done  by  showing  delivery  to  the  consignee,  and  if,  in  fur- 
ther disposition  of  the  cars,  under  the  contract  of  the  parties, 
or  in  the  usual  course  of  business,  the  liability  again  attached, 
the  burden  was  upon  plaintiff  to  show  it.  If  the  cars  were 
delivered  to  the  consignee  until  unloaded,  and  the  liability  as 
common  carrier  ceased  while  the  same  were  in  its  eustodv, 
such  liability  would  not  revive  or  again  attach  until  the  cars 
were  unloaded.  As  we  have  seen,  the  case  does  not  proceed 
upon  the  basis,  nor  is  it  contended,  that  appellant  was  guilty 
of  negligence  in  not  removing  the  cars  after  they  were  un- 
loaded, or  is  guilty  of  negligence  in  any  other  respect. 

We  are  of  opinion  that,  in  view  of  the  facts  shown  and  ad- 
mitted, the  court  erred  in  holding  that  the  liability  of  appel- 
lant was  that  of  common  carrier,  and  that  if  plaintiff  intended 
to  rely  upon  the  duty  of  appellant  to  remove  the  cars  to  its 
storage-yard,  the  burden  was  upon  it  to  show  that  the  duty 
had  attached. 

The  judgments  of  the  appellate  and  circuit  courts  are  re- 
versed, and  the  cause  remanded. 


Railroads  as  Carbibrs  or  Cabs  or  Connkotino  Links.  —  A  railroad 
company  is  liable  as  a  commoa  carrier  for  injuries  to  the  cars  of  connecting 
lines  while  they  are  in  transit  over  its  road,  and  which  it  receives,  with  their 
passengers  and  freight,  into  its  exclusive  custody  and  control:  Vermont  etc 
R.  R.  Co.  ▼.  FUchburg  R.  R,  Co.,  14  Allen,  462;  92  Am.  Dec.  785,  and  note; 
Peoria  etc  R'y  Co.  v.  Chicago  etc.  R'y  Co.,  109  IlL  135;  50  Am.  Rep.  605. 
When,  bj  agreement  between  connecting  railroads,  the  defendant  was  to  re- 
oeira  plaintiff's  cars  for  delivery  at  a  point  on  the  defendant's  line  and  return 
them  in  as  good  condition  as  when  received,  ordinary  wear  and  tear  excepted, 
and  both  parties  were  to  share  the  profits  of  the  freight  so  carried,  and  de- 
fendant wai  to  pay  the  plaintiff  a  fixed  sum  for  the  use  of  its  cars,  if  without 
fanlt  of  the  defendant  certain  of  the  plaintiff  '■  cars  were  burned  while  being 
thus  transported  over  the  defendant's  line,  the  latter  are  not  liable:  St.  Paul 
He  R.  B.O0,  T.  MitmeapolU  etc  R'y  Co.,  26  Minn.  243;  37  Am.  Rep.  404. 
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BaNNON  V,  EOHMEISEB. 
[90  Ebmtuckt,  48.] 
If UHIOITAL  COKrOBATIONS' —  Strikts  —  Powis  OV  LsaiaLATURB  ovsv.  — 
Where  as  alley  has  been  occupied  and  need  as  a  highway  by  aa  owner 
of  adjacent  lots  long  enongh  for  him  to  have  acquired  the  right  to  use  it 
without  obstruction,  the  legislature  has  no  power  to  pass  an  act  closing 
it,  in  whole  or  in  part,  without  the  consent  of  or  compensation  to  the 
Abutting  lot>owner,  whether  the  alley  has  been  formally  dedicated  to  th« 
public  use  or  not. 

H.  M.  Lane,  for  the  appellant. 

O'Neal,  Jackaon,  and  PhelpSf  and  John  Coakley,  for  the  ap- 
pellee. 

Lewis,  J.  Appellant  owns  a  lot  of  land  in  Louisville,  front- 
ing 95  feet  on  Thirteenth  Street,  extending  west  200  feet  to  an 
alley  20  feet  wide,  and  another  fronting  180  feet  on  Four- 
teenth Street,  extending  east  to  the  same  alley,  both  bounded 
on  the  south  by  an  alley  40  feet  wide,  that  extendi  from  one 
to  the  other  street. 

Appellee  owns  and  occupies  a  small  lot  likewise  fronting 
on  Thirteenth  Street,  and  extending  to  the  first-named  alley, 
which  lies  north  of,  but  not  adjoining,  the  lot  of  appellant, 
there  being  between  them  a  small  lot  belonging  to  and  occu- 
pied by  another  person. 

April  13,  1838,  the  general  assembly  passed  the  following 
act:  *'That  the  south  ninety-five  feet  of  a  certain  alley  in  the 
city  of  Louisville,  running  north  and  south,  between  Lexing- 
ton and  Maple  streets  and  Thirteenth  and  Fourteenth  streets, 

be,  and  the  same  is  hereby,  closed  as  a  public  highway." 

au 
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Acting  upon  the  right  supposed  to  be  conferred  by  the  stat- 
ute, appellant,  soon  after  the  enactment,  took  possession  of 
that  part  of  the  twenty-foot  alley  described,  commenced  erec- 
tion of  a  building  thereon,  part  of  a  large  structure  used  in 
manufacturing  and  storing  sewer-pipes  and  terra-cotta  goods, 
and  had  dug  a  cellar  in  the  alley,  and  progressed  with  the 
building  thereon,  two  stories  high,  when,  April  21,  1888,  appel- 
lee instituted  this  acton,  and  obtained  an  injunction  against 
obstruction  of  the  alley;  and  by  the  judgment  appealed  from 
that  injunction  was  made  perpetual,  and  appellant  commanded 
to  restore,  within  twenty  days,  the  alley  of  its  former  condition. 

That  part  of  it  authorized  by  the  act  to  be  closed  binds 
wholly  upon  land  owned  by  appellant,  and  the  only  other 
injury  or  inconvenience  that  can  result  to  appellee,  besides 
the  possible  damage  from  impediment  of  surface  drain- 
age, easily  removed,  consists  in  being  denied  egress  from  rear 
of  her  premises  to  the  forty-foot  alley,  and  thence  to  either  of 
the  two  streets  named;  but  neither  of  the  two  alleys  has  been 
improved,  and  both  remain  in  their  natural  state;  and  the 
evidence  shows  the  forty-foot  alley  has  for  some  time,  without 
protest  or  objection  from  appellee,  been  used  by  appellant  as 
a  receptacle  for  materials  connected  with  his  business,  so  as 
to  partially  obstruct  it;  besides,  connection  by  it  with  Four- 
teenth Street,  which  is  occupied  by  railroad  tracks,  is  practi- 
cally of  no  value,  while  curbstones  have,  by  authority  of  the 
city,  been  placed  across  it  along  Thirteenth  Street,  rendering 
outlet  by  that  way  impossible  for  vehicles,  and  so  outlet  by 
another  alley  connecting  the  two  streets  north  of  the  forty-foot 
alley,  and  but  little  farther  than  it  from  appellee's  lot,  is  al- 
most entirely  used  by  her  and  others  occupying  lots  north  of 
appellant. 

Nevertheless,  title  to  the  lot  now  occupied  by  her,  as  has 
been  repeatedly  held  by  this  court,  carries  with  it  the  right 
"  to  the  common  and  unobstructed  use  of  the  contiguous  high- 
way, so  far  as  may  be  necessary  for  affording  her  certain  in- 
cidental easements  and  services,  and  a  convenient  outlet  to 
other  streets;  and  of  this  right  the  legislature  cannot  deprive 
her  without  her  consent,  or  a  just  compensation  in  money": 
Lexington  etc.  R.  R.  Co.  v.  Applegate,  8  Dana,  289;  33  Am. 
Dec.  497;  Transylvania  University  v.  City  of  Lexington,  3  B. 
Mon.  27;  38  Am.  Dec.  173;  Gargan  v.  Louisville  etc.  R'y  Co., 
89  Ky.  212.  And  as  said  substantially  in  the  last  cited  case, 
her  property  might  be  increased  in  value  by  obstructing  or 
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closing  the  forty-foot  alley;  still,  if  the  right  of  ingress  or 
egress  is  taken  from  her,  wholly  or  partially,  so  as  to  work  an 
injury,  it  is  taking  private  property  without  first  making  just 
compensation. 

By  its  charter,  "the  city  of  Louisville  may  at  any  time  in- 
stitute suit  in  the  Louisville  chancery  court  for  the  purpose 
of  closing  up  any  of  its  streets  or  alleys  dividing  any  of  the 
lots  or  squares  thereof,  and  to  such  suit  all  the  owners  o! 
ground  on  the  square  or  lot  shall  be  made  defendants;  and  if 
such  defendants  are  competent  to  act  for  themselves,  and 
phall  consent  to  the  closing  up  prayed  for,  then  the  court 
buall  render  a  decree  accordingly;  but  without  such  consent, 
said  court  shall  hear  proof  made  by  the  parties,  and  if  satis- 
fied that  the  closing  up  would  be  beneficial  to  said  city,  and 
not  injurious  to  any  party  not  consenting,  shall  render  a 
decree  closing  up  such  street  or  alley." 

But  although,  whether  formally  dedicated  to  public  use  or 
not,  the  alley  has  been  occupied  and  used  as  a  highway  by 
appellee  and  others  owning  adjacent  lots  long  enough  to  have 
acquired  the  right  to  use  it  without  obstruction,  appellant  did 
not  proceed  to  have  it  closed  in  the  mode  provided  for  by  the 
charter.  On  the  contrary,  his  only  right  to  close  or  obstruct 
is  in  virtue  of  the  act  mentioned,  which  not  only  precludes 
any  inquiry  whether  injury  would  be  done  thereby,  but  abso- 
lutely denies  right  of  appellant  to  the  easement,  an  incident 
of  her  title  to  the  lot. 

There  is  therefore  no  escape  from  the  conclusion  the  act  is 
invalid,  and  that  the  judgment  must  be  affirmed. 


Strbbts  —  Power  of  Lboislatubb  otbr.  —  An  abutting  owner,  the  fee 
of  a  street  being  in  the  oity,  is  entitled  to  the  use  of  the  street,  and  neither 
the  legislature  nor  the  city  can  devote  it  to  any  other  purpose  without  com- 
pensation: Abendrofh  v.  Manhattan  R'y  Co,,  122  N.  Y.  1;  19  Am.  St.  Rep.  461, 
and  note.  Abutters  on  a  suburban  highway  have  a  right  therein  which  the 
legislature  cannot  take  away,  except  for  public  use,  upon  payment  of  compen- 
sation: Kincaidf.  Indianapolu  tie.  OcuCo.,  124  Ind.  577;  19  Am.  St.  Rep.  113, 
and  note;  Moose  v.  Carson,  104  N.  C.  431;  17  Am.  St.  Rep.  681,  and  note. 
The  legislature  has  power  to  vacate  a  public  street  without  the  consent  of  the 
persons  whose  private  interests  are  or  may  be  affected  by  it.  Surrendering 
the  right  of  way  to  the  owners  of  the  soil  is  not  taking  private  property  for 
public  use,  and  the  proprietors  of  other  land  incidentally  injured  by  the  dis- 
continuance are  not  entitled  to  oompensation:  Paml  r.  Carvtr,  24  Pa.  St  207} 
64  Am.  Dec.  649,  and  note. 
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HisH  V.  Hartford  Life  Insuranob  Company. 

[90  Kentucky,  lOL] 

iHfinuKOB  ON  Husband's  Life —  VALiDrrr  as  against  Crxditoxs.  —  When 
ahasbaad  who  has  insured  his  life  for  the  beuefit  of  his  wife  and  children 
dies  insolvent,  the  insurance  is  valid  against  his  antecedent  or  ezistinf;; 
creditors,  if,  at  the  time  it  was  procured,  his  indebtedness  was  not  such  as 
to  affect  his  credit  or  ability  to  pay  his  debts,  and  the  amount  invested 
in  the  insurance  was  not  such  aa  to  materially  affect  the  rights  of  credi- 
tors. 

Insuhanob,  when  a  Fraud  on  Creditors.  — Under  the  Kentucky  statute, 
insurance  on  his  life,  made  by  a  husband,  whether  insolvent  or  not,  for 
the  benefit  of  his  wife  and  children,  is  valid  as  against  his  creditors,  un- 
less the  insurance  is  made  to  defraud  them,  in  which  case  only  the  pre- 
miums  paid  shall  be  subject  to  his  debts.  In  such  case,  insurance  in 
unreasonable  sums,  made  by  an  insolvent  husband,  is  sufScient  evidence 
of  frand  to  subject  the  premiums  paid  to  the  payment  of  his  debts. 

R.  T.  Colston,  for  the  appellants. 

Thomas  B.  Fairleigh  and  Newton  0.  Rogers,  for  the  appellees. 

Bennett,  J.  Joseph  S.  Hite,  now  deceased,  qualified  as  the 
guardian,  in  1867,  of  the  appellants,  and  received  an  estate 
belonging  to  them,  about  thirteen  thousand  six  hundred  dol- 
lars, consisting  of  bonds.  In  1868  and  1869,  after  said  quali- 
fication and  receipt  of  said  bonds,  he  insured  his  life  in  the 
appellees'  companies  for  the  benefit  of  his  wife  and  children, 
which  sums  amounted,  in  the  aggregate,  to  about  thirty-two 
thousand  dollars.  The  premiums  on  these  sums  were  paid 
annually  until  1871,  including  that  year,  when  the  said  Hite 
ceased  to  pay  any  more  premiums,  and  for  the  premiums  al- 
ready paid  he  took  a  paid-up  policy,  likewise  for  the  benefit 
of  his  wife  and  children.  In  the  course  of  two  or  three  years 
thereafter,  said  Hite  became  hopelessly  insolvent,  and  later  on 
he  died.  These  suits  were  instituted  by  the  appellants,  his 
former  wards,  against  the  said  insurance  companies  and  said 
wife  and  children,  to  subject  said  policies  to  said  demands, 
upon  the  grounds, — 1.  That  the  investment  for  the  benefit  of 
said  Hite's  wife  and  children  was  in  the  nature  of  a  gift,  and 
therefore  void  as  to  existing  creditors;  and  2.  That  it  was  in- 
tentionally fraudulent  as  to  said  creditors. 

The  proof  shows  that  said  Hite,  at  the  time  he  took  out 
said  policies  for  the  benefit  of  his  wife  and  children,  and  the 
payment  of  the  premiums  thereon,  was  not  insolvent;  that  he 
was  in  debt,  but  not  to  the  extent  of  his  ability  to  pay,  nor  to 
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the  extent  of  affecting  his  credit,  nor  to  the  extent  of  mate- 
rially impairing  his  ability  to  pay,  nor  to  the  extent  of  mate- 
rially affecting  the  rights  of  creditors  by  investing  as  much  as 
between  five  thousand  and  six  thousand  dollars  (this  was  the 
sura  invested  in  the  paid-up  policy)  in  a  policy  for  his  wife 
and  children, — nine  children  in  all, — the  most  of  whom  were 
infants,  and  one  of  whom,  an  infant,  was  a  cripple. 

It  was  held  in  the  case  of  Stokes  v.  Coffey,  8  Bush,  533,  that 
an  insurance  by  the  husband  for  the  benefit  of  his  wife  and 
children  was  not  within  the  statute  of  voluntary  conveyances, 
consequently  was  not,  per  se,  fraudulent  as  against  antecedent 
creditors;  but  if  said  insurance  did  not  materially  afllect  the 
rights  of  such  creditors  by  withdrawing  the  money  that  they 
were  entitled  to  receive  from  the  insurer  on  account  of  his  in- 
debtedness to  them,  the  insurance  for  the  benefit  of  his  wife 
and  children  would  be  valid  as  against  said  creditors.  It  was 
also  held  that  an  insolvent  husband  might  insure  his  life  for 
the  benefit  of  his  wife  and  children  in  a  reasonable  sum,  and 
the  same  would  not  be  subject  to  the  payment  of  his  debts, 
provided  his  wife  had  not  a  sufficiency  of  estate  of  her  own 
with  which  to  suppport  herself  and  children,  and  to  educate 
the  latter. 

This  decision  was  rendered  without  reference  to  the  act  of 
1870,  which  provides,  in  substance,  that  insurances  made  by 
husbands,  whether  insolvent  or  not,  for  the  benefit  of  their 
wives  and  children,  are  valid  as  against  creditor's,  unless  the 
insurance  is  made  with  the  intention  to  defraud  creditors,  in 
which  case  only  the  premiums  paid  on  such  policies  shall  be 
subject  to  their  debts. 

This  court,  in  the  case  of  Thompson  v.  Cundiff,  11  Bush, 
567,  decided  that  this  act,  while  it  did  not  control,  as  matter 
of  statutory  obligation,  insurances  theretofore  effected,  should 
be  received  as  a  legislative  interpretation  of  such  policies  to 
the  effect  that  they  were  valid,  though  made  by  an  insolvent 
husband  against  existing  creditors,  to  the  extent  that  the  "sum 
was  reasonable";  that  in  no  case  could  said  policies  be  suc- 
cessfully attacked  by  antecedent  creditors,  except  for  inten- 
tional fraud,  and  insurances  by  insolvent  husbands  for  the 
benefit  of  their  wives  and  children  in  unreasonable  sums  would 
be  sufficient  evidence  of  such  fraud,  and  would  subject  the 
premiums  paid  to  the  debts  of  such  creditors. 

The  judgment  is  affirmed. 
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Insttkancb  on  Ltf%,  when  a  Fraud  on  Cbeditors.  —  The  question  aa 
to  whether  or  not  insurance  eflfected  by  a  debtor  on  his  life  for  his  own  bene- 
fit, or  for  that  of  hia  wife  and  children  or  other  relatives,  is  to  be  considered 
•  fraud  on  bis  creditors,  is  fully  treated  in  a  note  appended  to  Appeal  qf 
BHiotCs  Slxecutors,  88  Am.  Dec.  530.  Since  that  note  was  written,  the  sub- 
ject has  been  presented  to  the  supreme  court  of  the  United  States  for  its  con- 
sideration in  the  case  of  Central  Bank  of  Washington  v.  Hume,  128  U.  S.  195, 
irhere  it  was  decided,  independently  of  any  statute,  that  a  husband  may 
rightfully  derote  a  moderate  portion  of  his  earnings  to  insure  his  life,  and 
thus  make  reasonable  provision  for  his  family  after  his  death,  even  though 
he  is  insolvent  when  he  effects  such  insurance  and  afterwards,  without  being 
thereby  held  to  intend  to  hinder,  delay,  or  defraud  his  creditors,  provided 
no  sneh  fraudulent  intent  is  shown  to  exist,  or  must  necessarily  be  inferred 
from  the  surrounding  circumstances.  It  was  also  determined  in  that  case 
that  the  payment  of  premiums  to  a  life  insurance  company  by  a  husband, 
who  was  insolvent  at  the  times  of  the  payment,  in  order  to  effect  and  keep 
alive  an  insuramce  on  his  own  life,  made  by  his  wife  for  the  benefit  of  herself 
and  their  children,  is  not  in  itself  or  necessarily  a  fraudulent  transfer  of  his 
property  with  intent  to  hinder,  delay,  or  defraud  his  creditors,  within  the 
meaning  of  the  statute  of  13  Eliz.,  c.  5,  and  in  the  absence  of  specifie  circum- 
stances showing  a  fraudulent  intent,  his  creditors  after  his  death  will  have 
no  interest  in  the  insurance  ^oney.  To  maintain  an  action  on  behalf  of 
creditors  of  the  deceased  husband  against  an  insurance  company  to  recover 
back  premiums  paid  by  him  while  insolvent  in  order  to  provide  for  his  wife 
and  children,  it  must  be  alleged  and  proved  that  the  insurance  company  par- 
ticipated in  the  fraud. 

In  delivering  the  opinion,  the  court  (Mr.  Justice  Fuller)  said:  "  Mr.  Hume 
having  been  insolvent  at  the  time  the  insurance  was  effected,  and  having 
paid  the  premiums  himself,  it  is  argued  that  these  policies  were  within  the 
provisions  of  13  Eliz.,  c.  5,  and  inure  to  the  benefit  of  his  creditors,  as  equiva- 
lent to  transfers  of  property  with  intent  to  hinder,  delay,  and  defraud. 
The  object  of  the  statute  of  Elizabeth  was  to  prevent  debtors  from  dealing 
with  their  property  in  any  way  to  the  prejudice  of  their  creditors;  but 
dealing  with  that  which  creditors,  irrespective  of  such  dealing,  could  not  have 
touched  is  within  neither  the  letter  nor  the  spirit  of  the  statute. 

"In  the  view  of  the  law,  credit  is  extended  in  reliance  upon  the  evidence  of 
the  ability  of  the  debtor  to  pay,  and  in  confidence  that  his  possessions  will 
not  be  diminished  to  the  prejudice  of  those  who  trust  him.  This  reliance  is 
disappointed,  and  this  confidence  abused,  if  he  divests  himself  of  his  property 
by  giving  it  away  after  he  has  obtained  credit.  And  when  a  person  has 
taken  out  policies  of  insurance  upon  his  life  for  the  benefit  of  his  estate,  it 
has  been  frequently  held  that  as  against  creditors  his  assignment,  when  insol- 
vent, of  such  policies,  to  or  for  the  benefit  of  wife  and  children,  or  either,  con- 
stitmtes  a  fraudulent  transfer  within  the  statute,  and  this  even  though  the 
debtor  may  have  had  no  deliberate  intention  of  depriving  his  creditors  of  a 
fund  to  which  they  were  entitled,  because  his  act  has  in  point  of  fact  with- 
drawn such  fund  from  them  and  dealt  with  it  by  way  of  bounty:  Freeman  v. 
Pope,  L.  R.  9  Eq.  206;  L.  R  5  Ch.  538.  The  rule  stands  upon  precisely  ths 
same  ground  as  any  other  disposition  of  his  property  by  the  debtor.  The  de< 
feet  of  the  disposition  is,  that  it  removes  the  property  of  the  debtor  out  of  ths 
reach  of  his  creditors:  CronUhr.  Clark,  L.  R.  14  Eq.  184,  189.  But  the  rule  ap- 
plies only  to  that  which  the  debtor  could  have  made  available  for  the  payment 
of  his  debts.     For  instance,  the  exercise  of  a  general  power  of  appointment 
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might  be  fraadnlent  and  void  under  the  statute,  bnt  not  the  exercise  of  a  lim- 
ited or  exclusire  power,  because  in  the  latter  ease  the  debtor  nerer  had  anj 
interest  in  the  property  himself  which  could  have  been  available  to  a  creditor, 
or  by  which  he  could  have  obtained  credit:  May  on  Fraudulent  Conveyances, 
33.  It  is  true  that  creditors  can  obtain  relief  in  respect  to  a  fraudulent  con- 
veyance where  the  grantor  cannot,  but  that  relief  only  restores  the  subjec- 
tion of  the  debtor's  property  to  the  payment  of  his  indebtedness  as  it  existed 
prior  to  the  oonveyance.  A  person  has  an  insurable  interest  in  his  own  life 
for  the  benefit  of  his  estate.  The  contract  affords  no  compensation  to  him, 
bnt  to  his  representatives.  So  the  creditor  has  an  insurable  interest  in  the 
debtor's  life,  and  can  protect  himself  accordingly,  if  he  so  chooses.  Marine 
and  fire  insurance  is  considered  as  strictly  an  indemnity;  bnt  while  this  is 
not  so  as  to  life  insurance,  which  is  simply  a  contract,  so  far  as  the  company 
is  concerned,  to  pay  a  certain  sum  of  money  upon  the  occurrence  of  an  event 
which  is  sure  at  some  time  to  happen,  in  consideration  of  the  payment  of  the 
premiums  as  stipulated,  nevertheless  the  contract  is  also  a  contract  of  indem- 
nity. If  the  creditor  insures  the  life  of  his  debtor,  he  is  thereby  indemnified 
against  the  loss  of  his  debt  by  the  death  of  the  debtor  before  payment;  yet 
if  the  creditor  keeps  up  the  premiums,  and  his  debt  is  paid  before  the  debtor's 
death,  be  may  still  recover  upon  the  contract,  which  was  valid  when  made, 
and  which  the  insurance  company  is  bound  to  pay  according  to  its  terms; 
but  if  the  debtor  obtains  the  insurance  on  the  insurable  interest  of  the  credi- 
tor, and  pays  the  premiums  himself,  and  the  debt  is  extinguished  before  the 
insurance  falls  in,  then  the  proceeds  would  go  to  the  estate  of  the  debtor: 
Knox  V.  Turner,  L.  R.  9  Eq.  155.  The  wife  and  children  have  an  insurable 
interest  in  the  life  of  the  husband  and  father,  and  if  insurance  thereon  be  taken 
out  by  him,  and  he  pays  the  premiums  and  survives  them,  it  might  be  reasonably 
claimed,  in  the  absence  of  a  statutory  provision  to  the  contrary,  that  the  policy 
would  inure  to  his  estate.  In  Contintntal  Life  Ins.  Co.  v.  Palmer,  42  Conn. 
00,  64,  19  Am.  Kep.  530,  the  wife  insured  the  life  of  the  husband,  the  amount 
insured  to  be  payable  to  her  if  she  survived  him,  if  not,  to  her  children.  The 
wife  and  one  son  died  prior  to  the  husband,  the  son  leaving  a  son  surviving. 
The  court  held  that  under  the  provisions  of  the  statutes  of  that  state,  the 
policy  being  made  payable  to  the  wife  and  children,  the  children  immediately 
took  such  a  vested  interest  in  the  policy  that  the  grandson  was  entitled  to 
his  father's  share,  the  wife  having  died  before  the  husband,  but  that  in  the 
absence  of  the  statute  '  it  would  have  been  a  fund  in  the  hands  of  his  repre- 
sentatives for  the  benefit  of  creditors,  provided  the  premiums  had  been  paid 
by  him.'  So  in  the  case  of  Andersons  Estate,  Hay's  and  Kerr's  Appeal,  85 
Pa.  St.  202.  A.  insured  his  life  in  favor  of  his  wife,  who  died  intestate  in  his 
lifetime,  leaving  an  only  child.  A.  died  intestate  and  insolvent,  the  child 
surviving,  and  the  court  held  that  the  proceeds  of  the  policy  belonged  to 
the  wife's  estate,  and  under  the  intestate  laws  was  to  be  distributed,  share 
and  share  alike,  between  her  child  and  her  husband's  estate,  notwithstanding, 
ander  a  prior  statute,  life  insurance  taken  out  for  the  wife  vested  in  her,  free 
from  the  elaims  of  her  husband's  creditors;  but  if  the  wife  had  survived,  she 
would  have  taken  the  entire  proceeds.  We  think  it  cannot  be  doubted  that 
in  the  instance  of  contracts  of  insurance  with  a  wife  or  children,  or  both, 
upon  their  insurable  interest  Th  the  life  of  the  husband  or  father,  the  latter, 
while  they  are  living,  can  exercise  no  power  of  dispositon  over  the  same 
without  their  consent,  nor  has  he  any  interest  therein  of  which  he  can 
avail  himself,  nor  upon  his  death  have  his  personal  representatives  ur  his 
creditors  any  interest  in  the  proceeds  of  such  contracts,  which  belong  to  the 
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beneficiaries  to  whom  they  ar«  payable.  It  is  indeed  the  general  rule  that  » 
policy,  and  the  money  to  become  due  under  it,  belong,  the  moment  it  is  is- 
sued, to  the  person  or  persons  named  in  it  as  beneficiary  or  beneficiaries,  and 
that  there  is  no  power  in  the  person  procuring  the  insurance,  by  any  act  of 
his,  by  deed  or  by  will,  to  transfer  to  any  other  person  the  interest  of  the 
person  named:  Bliss  on  Life  Insurance,  2cl  ed.,  517;  Glamw.  Gloeckler,  104 
HL  573;  44  Am.  Rep.  94;  Wilbum  v.  Wilhurn,  8.3  Iiid.  55;  Packer  v.  Charter 
Oak  Ins.  Co.,  27  Minn.  193;  38  Am.  Rep.  289;  Charter  Oak  Life  Ins.  Co.  v. 
Brant,  47  Mo.  419;  4  Am.  Rep.  328;  Gould  v.  Emerson,  99  Mass.  154;  96 
Am.  Deo.  720;  Kmckerhocker  Life  Ins.  Co.  v.  Weilz,  99  Mass.  157.  This 
must  ordinarily  be  so,  where  the  contract  is  directly  with  the  beneficiary,  in 
respect  to  policies  running  to  the  person  insured,  but  payable  to  another 
having  a  direct  pecuniary  interest  in  the  life  insured,  and  where  the  proceeds 
are  made  to  inure  by  positive  statutory  provisions." 

"The  obvious  distinction  between  the  transfer  of  a  policy  taken  out  by  a 
person  upon  his  insurable  interest  in  his  own  life,  and  payable  to  himself  or 
his  legal  representatives,  and  the  obtaining  of  a  policy  by  a  person  upon  the  in- 
surable interest  of  his  wife  and  children,  has  been  repeatedly  recognized  by  the 
courts.  Thus  in  ElUoU't  Appeal,  60  Pa.  St.  75,  83,  88  Am.  Dec.  525,  where  the 
policies  were  issued  in  the  name  of  the  husband,  and  payable  to  himself  or  his 
personal  representatires,  and  while  he  was  insolvent  were  by  him  transferred 
to  trustees  for  his  wife's  benefit,  the  supreme  court  of  Pennsylvania,  while 
holding  such  transfers  void  as  against  creditors,  say:  'We  are  to  be  under, 
stood,  in  thus  deciding  this  case,  that  we  do  not  mean  to  extend  it  to  policies 
effected  without  fraud  directly,  and  on  their  face  for  the  benefit  of  the  wife, 
and  payable  to  her;  and  such  policies  are  not  fraudulent  as  to  creditors,  and 
are  not  touched  by  this  decision.'  In  the  use  of  the  words  *  without  fraud,* 
the  court  evidently  means  actual  fraud,  participated  in  by  all  parties,  and 
not  fraud  inferred  from  the  mere  fact  of  insolvency;  and  at  all  events,  in 
McCutcheon'a  Appeal  99  Pa.  St.  133,  137,  the  court  say,  refening  to  Elliott't 
Appeal,  50 Pa.  St.  75,  88  Am.  Dec.  525:  'The  policies  in  that  case  were  effected 
in  the  name  of  the  husband,  and  by  him  transferred  to  a  trustee  for  his  wife 
at  a  time  when  he  was  totally  insolvent.  They  were  held  to  be  valuable 
cboses  in  action,  the  property  of  the  assured,  liable  to  the  payment  of  his 
debts,  and  hence  their  voluntary  assignment  operated  in  fraud  of  creditors, 
and  was  void  as  against  them  under  the  statute  of  13  Elizabeth.  Here,  how- 
ever, the  policy  was  effected  in  the  name  of  the  wife,  and  in  point  of  fact  was 
given  under  an  agreement  for  the  sunender  of  a  previous  policy  for  the  same 
amount  also  issued  in  the  wife's  name.  ....  The  question  of  good  faith  or 
fraud  only  arises  in  che  tatter  case;  that  is,  when  the  title  of  the  beneficiary 
arises  by  assignment.  When  it  exists  by  force  of  an  original  issue  in  the  name 
or  for  the  benefit  of  the  beneficiary,  the  title  is  good,  notwithstanding  the 

claims  of  creditors There  is  no  anomaly  in  this,  nor  any  conflict  with 

the  letter  or  spirit  of  the  statute  of  Elizabeth,  because  in  such  cases  the  policy 
would  be  at  no  timo  the  property  of  the  assured,  and  hence  no  question  of 
fraud  in  its  transfer  could  arise  as  to  his  creditors.  It  is  only  in  case  of  the 
assignment  of  a  policy  that  once  belonged  to  the  assured  that  the  question 
of  fraad  can  arise  under  this  act.'  And  see  jEtna  National  Bank  r.  United 
SUUet  Life  Iru.  Co.,  24  Fed.  Rep.  770;  Pence  y.^JIakepeace,  65  Ind.  374;  Sue- 
cession  qf  Hearing,  26  La.  Ann.  326;  Stigler's  ExW  v.  Stigler,  77  Va.  163; 
Thompson  v.  Cundiff,  11  Bush,  567.  Conceding,  then,  in  the  case  in  hand, 
that  Hume  paid  the  premiums  out  of  his  own  money  when  solvent,  yet  as 
Mrs.  Hume  and  the  children  survived  him,  and  the  contracts  covered  their 
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insurable  interest,  it  it  difficult  to  see  npon  what  ground  the  creditors,  or  tlie 
administrators  as  representing  them,  can  take  away  from  these  dependeut 
ones  that  which  was  expressly  secured  to  them  in  the  event  of  the  death  of 
their  natural  supporter.  The  interest  insured  was  neither  the  debtor's  uor 
his  creditors.  The  contracts  were  not  payable  to  the  debtor,  or  his  repre* 
sentatives,  or  his  creditors.  No  fraud  on  the  part  of  the  wife,  or  the  chil- 
dren, or  the  insurance  company,  is  pretended.  In  no  sense  was  there  any 
gift  or  transfer  of  the  debtor's  property,  unless  the  amounts  paid  as  premium* 
are  to  be  held  to  constitute  such  gift  or  transfer." 

"But  even  though  Hume  paid  this  money  out  of  his  own  funds  when  in- 
solvent, and  if  such  payment  were  within  the  statute  of  Elizabeth,  this  would 
not  give  the  creditors  any  interest  in  the  proceeds  of  the  policies,  which  be- 
longed to  the  beneficiaries,  for  the  reasons  already  stated.  Were  the  credi- 
tors, then,  entitled  to  recover  the  premiums  ?  These  premiums  were  paid  by 
Hume  to  the  insurance  companies,  and  to  recover  from  them  would  require 
proof  that  the  latter  participated  in  the  alleged  fraudulent  intent,  which  is 
not  claimed.  Cases  might  be  imagined  of  the  payment  of  large  premiums, 
out  of  all  reasonable  proportion  to  the  known  or  reputed  financial  condition 
of  the  person  paying,  and  under  circumstances  of  grave  suspicion,  which 
might  justify  the  inference  of  fraud  on  creditors  in  the  withdrawal  of  such 
an  amount  from  the  debtor's  resources;  but  no  element  of  that  sort  exists 
here.  The  premiums  form  no  part  of  the  proceeds  of  the  policies,  and  cannot 
be  deducted  therefrom  on  that  ground.  Mrs.  Uume  is  not  shown  to  have 
known  of  or  suspected  her  husband's  insolvency,  and  if  the  payments  were 
made  at  her  instance,  or  with  her  knowledge  and  assent,  or  if,  without  her 
knowledge,  she  afterwards  ratified  the  act,  and  claimed  the  benefit,  as  she 
might  rightfully  do  {Thompson  r.  Amencan  etc.  Ins.  Co.,  46  N.  Y.  674)  and  as 
she  does  (and  the  same  remarks  apply  to  the  children),  then  has  she  thereby 
received  money  which  ex  oequo  et  bono  she  ought  to  return  to  her  husband's 
creditors  7  and  can  the  decree  against  her  be  sustained  on  that  ground  ?  If, 
in  soms  eases,  payments  of  premiums  might  be  treated  as  gifts,  inhibited  by 
the  statute  of  Elizabeth,  can  they  be  so  treated  here  ?  It  is  assumed  by  com- 
plainants that  the  money  paid  was  derived  from  Hume  himself,  and  it  is 
therefore  argued  that  to  that  extent  his  means  for  payment  of  debts  were  im- 
paired. That  the  payments  contributed  in  any  appreciable  way  to  Hume's 
insolvency  is  not  contended." 

"In  all  purely  voluntary  conveyances  it  is  the  frandnlent  intent  of  the 
donor  which  vitiates.  If  actually  insolvent,  he  is  held  to  knowledge  of  his 
condition;  and  if  the  necessary  consequence  of  bis  act  is  to  hinder,  delay,  or 
defraud  his  creditors,  within  the  statute,  the  presumption  of  the  fraudulent 
intent  is  irrebuttable  and  conclusive,  and  inquiry  into  his  motives  is  iuad- 
missible." 

"This  argument,  in  the  interest  of  creditors,  concedes  that  the  debtor  may 
rightfully  preaervs  his  family  from  suffering  and  want.  It  seems  to  us  that 
the  same  public  policy  which  justifies  this,  and  recognizes  the  support  of 
wife  and  children  as  a  positive  obligation  in  law  as  well  as  in  morals,  should 
be  extended  to  protect  them  from  destitution  after  the  debtor's  death  by  per- 
mitting him,  not  to  accumulate  a  fund  as  a  permanent  provision,  but  to  de- 
vote a  uiodsrat*  portion  of  his  earnings  to  keep  on  foot  a  security  for  support 
already  or  which  eonld  thereby  be  lawfully  obtained,  at  least  to  the  extent 
uf  requiring  that  under  such  circumstances  the  fraudulent  intent  of  both 
partiej  to  the  transaction  should  be  made  out.  And  inasmuch  as  there  is  no 
evidence  from  which  such  an  intent  on  the  part  of  Mrs.  Hume  or  the  insurance 
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eompaniei  eould  be  inferred,  in  our  judgment  none  of  these  premiums  can  b« 
recovered":  Central  Bank  of  Waslungton  v.  Hume,  128  U.  S.  203. 

The  rights  of  creditors  of  an  insured  debtor  as  against  beneficiaries  arc 
largely  determined  by  the  statutes  of  the  several  states.  Theie  statute* 
are  generally  considered  as  exemptions,  and  liberally  construed.  The  great 
weight  of  the  later  authorities  is  in  accord  with  the  rule  established  ia 
Central  Bank  of  Washington  v.  Hume,  128  U.  S.  195,  to  the  effect  that  an  in- 
Bolveut  husband  or  his  wife  may  insure  his  life  and  keep  such  insurance  alive 
for  the  benefit  of  the  wife  and  their  children,  or  the  husband  may  insure  hia 
life  in  his  own  name  and  subsequently  assign  it  for  the  benefit  of  his  wife 
and  children,  his  children  alone,  or  his  next  of  kin,  without  thereby  being 
held  to  intend  to  hinder,  delay,  or  defraud  his  creditors,  and  after  his  death 
they  will  have  no  interest  in  the  insurance  money,  but  it  will  belong  to  the 
beneficiary  absolutely:  Harvey  r.  Han-ison,  89  Tenn.  470;  Finrieo  v.  Good- 
speed,  120  111.  524;  Tompkuis  v.  Levy,  87  Ala.  263;  13  Am.  St  Rep.  31;  Baron 
r.  Brummer,  100  N.  Y.  372;  Johnson  v.  Alexander,  125  Ind.  575;  Felrath  v. 
Schonfield,  76  Ala.  199;  52  Am.  Rep.  319;  Fearn  v.  Ward,  65  Ala.  33;  Cha 
pin  V.  Fellowea,  36  Conn.  132;  4  Am.  Rep.  49;  McCutcheon'a  Appeal,  99  Pa.  St. 
133. 

In  Pinneo  v.  Ooodspeed,  120  111.  524,  it  was  decided  that  when  a  husband 
procures  a  policy  of  insurance  upon  his  life,  payable  to  his  wife,  she  will  take 
all  the  benefit  thereof,  to  the  exclusion  of  the  creditors  of  her  husband's 
estate.  So  under  the  Tennessee  statute,  although  the  widow  alone  is  named 
as  beneficiary  in  a  policy  of  insurance  taken  by  the  husband  upon  his  life, 
yet  the  insurance  is  exempt  to  her  from  all  claims  of  his  creditors.  This 
exemption  is  valid  as  against  his  creditors  existing  at  the  inception  of  the 
insurance,  without  regard  to  its  amount,  and  although  the  assured  has  been 
and  continues  to  be  insolvent,  devoting  his  entire  estate  to  the  payment  of 
premiums:  Harvey  v.  Harrison,  89  Tenn.  470. 

In  Johnson  v.  Alexander,  125  Ind.  575,  a  husband  in  his  lifetime  procured 
insurance  upon  his  own  life,  payable  on  his  death  to  his  executors,  adminis* 
trators,  or  assigns.  Subsequently,  he  assigned  and  delivered  the  policy,  with 
the  consent  of  the  company,  to  certain  of  his  creditors,  taking  an  agreement 
from  them,  in  writing,  to  keep  up  the  insurance  oa  his  life,  and  upon  his  death, 
and  the  payment  to  them  of  the  amount  of  their  debts,  with  interest  and  all 
premiums  paid,  to  pay  the  balance  to  his  heirs,  or  to  his  order.  The  as- 
signees paid  the  premiums,  and  kept  up  the  policy  until  the  death  of  the 
insured,  who  died  without  making  any  further  order  as  to  the  disposition  to 
be  made  of  the  insurance.  After  reimbursing  themselves,  the  assignees  had 
a  balance  on  hand  which  was  paid  by  them  to  the  administrator  of  the  de- 
ceased. The  widow  and  heirs  of  the  deceased  claimed  the  surplus  of  his  life 
insurance  in  the  hands  of  his  administrator,  and  their  claim  was  resisted  by 
an  unsecured  creditor  of  the  deceased  husband.  The  court  decided  that  the 
money  belonged  to  the  widow  and  children,  that  the  assignment  of  the  policy 
•was  not  in  fraud  of  creditors,  but  valid,  and  transferred  the  surplus  to  the 
heirs  of  the  deceased  husband. 

In  Chapin  v.  Felloioes,  36  Conn.  132,  4  Am.  Rep.  49,  a  policy  of  insurance 
on  the  life  of  a  husband,  issued  upon  the  application  of  his  wife,  payable  to 
her,  and  in  case  of  her  death  before  her  husband's,  to  be  paid  to  her  children. 
She  died  before  her  husband,  leaving  children  surviving  her,  and  after  her 
death  the  husband  surrendered  the  policy,  taking  out  another  for  the  same 
amount  in  his  own  name  and  for  his  sole  benefit,  the  new  policy  being  upon 
the  same  premium,  and  dated  back  so  as  to  be  of  the  same  date  as  the  old 
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one.  After  paying  one  year's  preminm  on  the  new  policy,  the  husband  died 
insolvent,  and  the  coart  decided  that  in  equity  the  snbstitated  poliey  be< 
longed  to  the  ehildren,  and  that  they,  and  not  the  creditors  of  the  husband, 
were  entitled  to  the  insurance  money. 

In  Baron  v.  Brummer,  100  N.  Y.  372,  375,  Miller,  J.,  in  delirering  aa 
opinion  on  this  subject,  said:  "There  is  no  force  in  the  position  that  thia 
policy  is  a  chose  in  action  aa  to  creditors,  and  can  be  reached  by  the  appoint- 
ment of  a  receiver  in  proceedings  for  that  purpose.  The  law  of  1840  ezoepts 
policies  of  insurance  on  the  life  of  the  husband  for  the  benefit  of  the  wife 
from  the  claims  of  the  representatires  of  the  husbaad,  or  of  any  of  his  credi- 
tors, except  where  the  amount  of  premium  paid  exceeded  a  oertain  sum  per 
annum,  and  this  provision  was  followed  subsequently  by  amendments  of  a 
kindred  character,  which  established  the  settled  policy  of  the  legislature  to 
nlieve  life  insnranoe  policies  in  certain  oases  from  the  payment  of  the  debts 
•f  creditors.  Under  these  various  provisions,  it  was  the  intention  of  the 
legislature,  as  settled  and  determined  by  the  courts  in  the  cases  already 
eited,  that  such  policies  should  not  be  subjected  to  the  lien  of  creditors, 
either  of  the  husband  or  the  wife,  — as  to  the  former,  by  the  express  words  of 
ike  statnte,  and  as  to  the  latter,  by  the  determination  of  the  courts;  and 
there  is  no  ground  for  elaiming  that  either  the  poliey  or  the  proceeds  which 
might  arise  from  the  same  before  such  payment  is  made  are  subject  to  be 
reached  in  advance  by  a  creditor,  or  that  the  policy  can  be  assigned  and  held 
by  the  deeree  of  a  eonrt  of  equity  for  the  benefit  of  ereditors  until  it  be> 
oomes  dae  and  payable." 

Under  a  similar  statute  in  Alabama,  allowing  a  married  woman  to  insure 
the  life  of  her  husband  for  her  benefit,  free  from  the  claims  of  his  creditors, 
provided  that  not  more  than  five  hundred  dollars  shall  be  paid  out  of  the 
husband's  funds  in  annual  premiums,  the  substance  of  the  statute  is  deemed 
to  be  in  the  nature  of  an  exemption  law,  to  be  liberally  construed  to  eifeot  ite 
purpose  and  policy;  and  whether  the  insurance  is  taken  out  by  the  wife 
with  money  famished  by  the  husband,  or  by  the  husband  without  the 
knowledge  or  agency  of  the  wife,  it  is  within  the  protection  of  the  statute,  so 
long  as  it  is  for  the  benefit  of  the  wife  or  their  children,  and  oannot  be 
reached  by  the  husband's  creditors,  unless  the  annual  premiums  paid  exceed 
five  hundred  dollars:  Felraik  v.  Schonfield,  76  Ala.  199;  62  Am.  Rep.  319; 
Tomphm  V.  Levy,  87  Ala.  263;  13  Am.  St.  Rep.  31.  Under  a  similar  sutute 
in  Missouri,  it  was  decided  that  it  was  the  purpose  of  the  act  to  allow  an  in- 
solvent husband  to  secure  to  his  wife  the  benefit  of  an  insurance  on  his  life, 
free  from  the  elaims  of  creditors,  when  the  annual  premiums  de  not  exceed 
the  amount  named  in  the  statnte,  but  not  when  they  exceed  that  amount. 
The  statute,  however,  does  not  place  any  restriction  upon  a  solvent  husband 
•0  as  to  curtail  his  right  to  apply  as  mueh  of  his  means  as  he  may  choose  aa- 
nually  to  the  payment  of  premiums  on  his  life  for  hii  wife's  benefit;  and  in  a 
ease  where  the  annual  premiums  exceeded  the  amount  named  in  the  statute, 
and  part  were  paid  by  the  husband  while  solvent,  and  the  remainder  after 
he  became  insolvent,  the  proceeds  of  the  poliey  should  be  distributed  be> 
tween  the  widow  and  the  creditors  of  the  deeeased,  in  the  proportion  that 
the  premiums  paid  by  him  when  solvent  bear  to  those  paid  after  his  insol- 
vency: PulUs  V.  Ro/>iiu<m,  73  Mo.  201;  39  Am.  Rep.  497. 

Some  of  the  cases,  while  recognising  the  doctrine  that  a  husband,  whether 
insolvent  or  not,  may  take  out  and  maintain  life  insuranee  in  the  name  and 
for  the  benefit  of  his  wife  or  children,  or  both,  free  from  the  olaims  of  credi- 
tors, still  hold  that  a  voluntary  assignment  to  his  wife  and  children,  by  aa 
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insolrent  hasbancl,  of  a  life  insurance  policy  payable  to  himself,  his  execn- 
tors,  administrators,  or  assigns,  is  fraudulent  and  roid,  and  the  insurance 
money  may  be  reached  in  equity  by  oreditors,  and  subjected  to  the  payment 
of  their  debts:  Ionia  County  Savings  Bank  r.  MeLtan,  84  Mich.  625;  Burton 
T.  FarinhoU,  86  N.  C.  260;  Feam  y.  Ward,  80  Ala.  615.  To  the  contrary: 
SttceestUm  <tf  Hearing,  26  La.  Ann.  326;  Johnmn  r.  Alexander,  125  Ind.  575. 
In  Tompldnt  r.  Levy,  87  Ala.  263,  13  Am.  St.  Rep.  81,  it  was  decided  that  a 
policy  taken  out  by  a  husband  on  his  own  life,  payable  to  his  wife,  "  her  heirs, 
•zeoutors,  or  assigns,"  the  insured  paying  the  premiums  out  of  his  own  funds, 
and  the  policy  expressly  proriding  that  after  the  expiration  of  fifteen  years, 
on  surrender  of  the  policy,  none  of  its  conditions  baring  been  riolated,  the 
company  should  pay  to  tlM  insured,  "his  heirs,  exeentors,  or  assigns,"  the 
equitable  ralne  of  the  pelioy,  '*  m  an  endowment  in  eash,"  contains  sucb  » 
rsserrati<»  for  the  benefieiid  mae  of  the  iasared  m  to  raadcr  the  policy  roid, 
aad  fraadmlent  m  agaiast  his  croditorii 
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[W  Kaimmy,  142.] 
DnB  LmirDSS  as  ▲  Mobtqaqb  —  Statuti  or  Fkhtdi.  —  A  rerbal  agree- 
ment,  by  which  the  grantee  in  a  deed  is  to  reconrey  the  land  to  tko 
grantor  upon  payment  by  the  latter  of  indebtedness  to  the  former,  is  a 
eontract  for  the  sale  of  lands,  aad  void  as  being  within  the  statute  of 
frauds.  Parol  eridence  is  inadmissible,  in  the  absence  of  an  allegation 
of  fraud  or  mistake,  to  show  that  a  deed  absolute  on  its  face  was  in* 
tended  merely  as  a  mortgage. 

B.  A.  Crutcher  and  R.  F.  Peakj  for  the  appellant. 

Bronaugh  and  Bronaugh,  for  the  appellee. 

Lbwis,  J.  In  1877,  appellant  made  an  assignment  for  ben- 
efit of  creditors  to  Young,  who,  in  February,  1878,  conveyed 
the  lot  of  land  in  controversy  to  Samuel  Muir,  in  consideration 
of  two  thousand  dollars,  appellant  and  wife  uniting  in  the 
deed,  which  contained  a  clause  of  special  warranty  only.  Title 
of  the  lot  was,  previous  to  the  assignment,  in  one  Smith,  to 
whom  appellant  had  conveyed,  reserving,  in  writing,  right  to 
redeem  upon  payment  of  a  debt  he  owed,  and  part  of  the  pur- 
chase-money received  of  Muir  was,  according  to  a  previous 
agreement  for  conveyance  of  the  lot  by  Smith  to  Young,  used 
to  discharge  that  debt,  the  residue  being  applied  to  pay  other 
creditors  of  appellant.  This  action  was  brought  by  appellant, 
in  December,  1886,  against  the  executor  and  devisees  of  Sam- 
uel Muir,  to  enforce  an  alleged  verbal  contract  for  redemption 
of  the  lot,  and  for  reconveyance  upon  payment  of  the  two 
thousand  dollars,  and  balance  of  another  debt  of  five  hundred 
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dollars,  which  had  been  partly  paid  by  Young  as  assignee. 
It  is  not  alleged  the  whole  amount  of  the  two  debts  had,  when 
the  action  waa  commenced,  been  paid,  but  appellant  stated  in 
his  petition  an  offer  to  pay  what  was  still  due. 

It  is,  in  our  opinion,  sufficiently  proved  there  was,  before 
conveyance  of  the  lot  to  Muir,  a  verbal  agreement  made  be- 
tween him  and  appellant,  whereby  he  was  to  reconvey  when- 
ever the  two  debts  were  paid  off,  by  rents  of  the  property  or 
otherwise.  Several  witnesses,  including  Young,  testify,  sub- 
stantially or  directly,  it  was  made;  and  besides,  the  property, 
instead  of  being  exposed  to  public  sale  by  the  assignees,  was, 
with  knowledge  and  consent  of  appellant,  sold  at  less  than 
what  the  witnesses  testify  was  at  the  time  its  actual  value. 
It  is,  however,  proper  to  say,  Muir,  after  receiving  title  and 
possession,  paid  to  the  wife  of  a  former  owner  of  the  lot  several 
hundred  dollars  for  relinquishment  of  her  dower;  but  that  fact 
though  it  may  have  been  considered  at  time  of  sale,  is  not 
sufficient  to  countervail  the  evidence  mentioned. 

The  agreement  thus  alleged  and  proved  would,  if  in  writing, 
unquestionably  have  the  effect  to  change  operation  of  the 
deed  in  question,  though  absolute  in  terms,  into  a  mortgage; 
and  if  now  treated  otherwise,  it  is  because  it  comes  within  sec- 
tion 1  of  chapter  22  of  the  General  Statutes,  which  provides 
that  no  action  shall  be  brought  to  charge  any  person  upon 
any  contract  for  sale  of  real  estate,  unless  the  contract  or  agree- 
ment, or  some  memorandum  or  note  thereof,  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith.  There  is  a 
marked  distinction  between  a  legal  title  to  real  estate  acquired 
under  circumstances  that  make  a  trust  upon  the  holder  in 
favor  of  a  person  other  than  the  immediate  grantor,  and  that 
conveyed  by  an  absolute  deed  from  the  vendor  to  purchaser. 

An  action  for  equitable  relief  may  be  brought  and  main- 
litined  in  the  first-mentioned  case  without  either  charging  a 
person  "upon  a  contract  for  sale  of  real  estate,"  or  contradict- 
ing or  varying  the  terms  of  a  deed  under  which  the  legal  title 
is  held,  though  the  result  may  be  to  change  a  conveyance  ab- 
solute on  its  face  into  a  mortgage  cr  deed  of  trust,  or  divest 
the  holder  of  title  altogether.  Consequently,  an  agreement 
upon  which  claim  for  relief  is  in  such  case  founded  may, 
though  not  in  writing,  exist,  and  be  enforced  without  violation 
of  the  statute  referred  to,  and  be  established  by  parol,  notwith- 
■tanding  the  general  rule  of  evidence  mentioned. 

The  case  of  WilliavM  r.  WilliamSy  8  Bush,  241,  was  where 
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the  legal  title  to  land  was  acquired  by  the  holder  by  purchas- 
ing at  execution  sales,  under  a  verbal  agreement  between  him 
and  the  owner  of  the  land  that  it  should  be  held  as  security 
for  money  advanced,  and  that  the  latter  should  have  the  right 
to  redeem.  There  it  was  held  the  agreement,  though  not  in 
writing,  could  be  proved  by  parol,  and  enforced  so  far  as  to 
require  the  holder  of  the  legal  title,  upon  payment  of  the 
money  for  which  it  was  held  as  security,  to  reconvey  the  land 
to  the  original  owner. 

The  doctrine  then  recognized  and  applied  was  in  accordance 
with  the  previous  cases  of  Martin  v.  Martin,  16  B.  Mon.  8,  and 
others  cited,  where  equitable  relief  was  upon  similar  grounds 
sought  and  granted.  On  the  other  hand,  iu  the  case  of 
Thomas  v.  McCormack,  9  Dana,  108,  referred  to  with  approval 
in  Williams  v.  Williams,  8  Bush,  241,  the  only  question  was, 
whether  a  conveyance  by  McCormack  to  Thomas  of  a  lot  of 
land,  absolute  on  its  face,  should,  on  the  facts  there  presented, 
be  deemed,  nevertheless,  a  mortgage,  and  this  language  was 
used:  "There  being  no  written  memorial  of  any  condition  or 
defeasance,  neither  the  public  interest  nor  the  established 
principles  of  equitable  jurisprudence  will  allow  a  court  of 
either  equity  or  law  to  admit  parol  testimony  in  opposition  to 
the  legal  import  of  the  deed  and  the  positive  denial  in  the 
answer,  unless  a  foundation  for  such  evidence  had  been  first 
laid  by  an  allegation  and  some  proof  of  fraud  or  mistake  in 
the  execution  of  the  conveyance,  or  o{  some  vice  in  the  consid- 
eration." 

The  case  of  Harper  v.  Harper,  5  Bush,  176,  was  where  the 
vendor,  debtor,  sought  to  enforce  an  alleged  parol  agreement, 
whereby  the  vendee,  creditor,  agreed  to  reconvey  the  land 
upon  payment  of  the  consideration  of  the  conveyance,  which 
was  absolute  in  its  terms.  But  it  was  expressly  held  no  trust 
was  created,  and  the  parol  conditional  agreement  was  within 
the  express  prohibition  of  the  statute  referred  to,  and  the  case 
of  Thomas  v.  McCormack,  9  Dana,  108,  was  cited  and  followed. 

Appellant  in  this  case,  though  not  holding  at  the  time  the 
legal  title,  which  was  in  Young,  assignee,  did  have  the  bene- 
ficial interest  in  the  lot,  and,  becoming  a  party  to  the  deed  to 
Muir,  occupies  substantially  the  attitude  of  vendor,  and  con- 
sequently cannot  be  now  permitted  to  set  up  a  parol  agreement, 
made  at  the  same  time,  that  contradicts  and  essentially  varies 
tlie  terms  of  the  deed  that  without  condition  or  reservation 
passed  the  absolute  title.     And  as  the  agreement  is  denied  bj 
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appellee,  and  no  fraud  or  mistake  in  the  execution    of   the 
deed  is  alleged  or  proved,  the  relief  sought  must  be  denied. 
Judgment  affirmed. 

ViifDOB  AWB  PcmoRAsnt  —  Statutk  o»  Frauds — Oral  AoRVKinNT  to 
Rkoomvit.  —  An  oral  agreemeat  by  tho  reade*  of  lands  to  reoonyoy  is  within 
the  statat*  of  frauds:  Akrend  r.  Odiorne,  118  Mass.  261;  19  Am.  fUp.  449. 

EviDSNci  —  Pabol,  Admissibli  to  8how  Drkd  Absoluts  Imtxndkd  as 
MoRTOAOS.  —  A  dsed  absolute  in  its  terms  may  be  shown  by  parol  evidence 
to  have  been  given  only  as  security  for  the  payment  of  money,  and  to  have 
been  intended,  as  between  the  parties,  to  operate  only  as  a  mortgage:  Tovxr 
r.  Fetz,  26  Neb.  706;  18  Am.  St.  Rep.  795;  note  to  Mannix  ▼.  Purcell,  15  Am. 
St.  Rep.  684;  Lem»  r.  Baylisa,  90  Tenn.  280;  Thomcu  r.  Supei-viaorM,  67  Miss. 
754;  SvKyU  v.  Belle,  20  Or.  323;  Cobb  v.  Day,  106  Mo.  278;  OUchrist  v.  Bea- 
wieJc,  33  W.  Va.  168;  Barry  v.  Coleille,  129  N.  Y.  302.  See  also  extended 
note  to  Thompaon  r.  Patton,  15  Am.  Dec.  47.  A  conveyance,  in  equity,  may 
be  controlled  by  oral  evidence  showing  that  it  was  given  and  received  merely 
as  security  for  a  debt:  Knapp  v.  Bailey,  79  Me.  195;  1  Am.  St.  Rep.  295.  la 
»  eourt  of  law,  the  rule  seems  to  be  that  such  evidence  is  not  admissible: 
Lindley  t.  O'RHlly,  60  N.  J.  L.  636;  7  Am.  St.  Rep.  802;  Bsading  r.  Wetton, 
8  CVnto.  117;  20  Am.  Dec.  97,  and  note. 
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Affnov  —  JusomNT  tob  Dibt  Fallino  Dub  Pbndinti  Lttb. — One  who 
has  a  lien  for  a  debt  due  and  also  for  a  debt  not  yet  due,  and  who  states 
both  debts  in  his  petition,  may,  upon  a  mere  suggestion  of  record  that  the 
debt  not  due  when  the  suit  was  begun  has  become  due  pendente  lite,  have 
judgment  for  both  debts;  but  this  rule  does  not  extend  to  a  debt  not 
secured  by  a  lien. 

Statotc  of  Frauds  —  Contracts  not  to  bk  PEBroRBreD  wrrHiN  Oki  Ybar, 
WHEN  WITHIN.  —  A  pj»rol  agreement  not  to  be  performed  by  either  party 
within  one  year  is  within  the  statute  of  frauds  and  void;  bat  if  it  is 
to  be  or  has  been  performed  by  one  or  either  of  them  within  such  period, 
it  is  not  within  the  statute. 

Statutb  Of  FRAUDd  — Contracts  not  to  bb  Perfobmbd  within  Ohb 
Year — CoMRBuario.'f.  — A  deed  conveying  a  leasehold  interest  in  a 
distillery,  sad  rseiting  the  transfer  of  the  trade-mark  used  at  such  dis- 
tillery, in  ooosidcration  of  one  hundred  dollars  per  year  during  eight  un- 
expired yean  of  the  lease,  is  not  a  contract  as  to  the  trade-mark,  within 
the  statute  of  frauds,  because  it  is  not  to  be  performed  within  one  year, 
and  the  purchaser,  after  making  one  payment,  cannot  resist  the  second 
on  that  ground. 

Salbs.  —  A  Tsadb-mark  affixed  to  articles  manufactured  at  a  particular 
place  may  be  lawfully  sold  and  transferred  with  the  establishment. 

Tbadb-mabk  —  Purchase  ov,  Induobd  bt  Fraudulent  Representations, 
—  In  an  action  to  recover  the  purchase  price  of  a  whisky  trade-mark, 
the  fact  that  the  seller,  by  the  manufacture  of  a  large  lot  of  inferior 
AM.  ST.  Rsr.,  Vol.  XXIX  —  24 
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whisty,  impaired  the  ralae  of  the  brand,  and,  fraudulently  concealing  this 
fact  from  the  purchaser,  misrepresented  the  brand  to  be  of  good  repute, 
thus  inducing  the  purchase,  is  a  good  defense,  if  properly  averred. 

Rowntree  and  Lisle,  for  the  appellant. 
Harrison  and  Belden,  for  the  appellee. 

Lewis,  C.  J.  September  12,  1881,  appellee,  in  consideration 
of  four  thousand  dollars,  sold  and  conveyed  to  appellant  his 
interest  in  a  tract  of  land  leased  jointly  with  B.  F.  Bryant 
from  R.  C.  O'Bryan  for  ten  years,  beginning  June  1, 1879,  upon 
which  was  a  distillery. 

The  deed,  in  addition  to  the  contract  for  sale  of  the  realty, 
contained  the  following:  "It  is  hereby  covenanted  and  agreed 
that  said  F.  M.  Head,  party  of  the  first  part,  for  and  in  consider- 
ation of  one  hundred  dollars  per  annum,  payable  at  the  end  of 
each  year  during  the  time  of  the  present  lease  from  R.  C. 
O'Bryan,  which  is  eight  years  from  June  30,  1881,  s&'ls  ^^n- 
veys,  and  confirms  unto  said  J.  B.  Dant,  his  heirs,  execj*j>rs, 
and  assigns,  all  his  right,  title,  and  interest  in  or  to  a  certaui 
distiller's  brand,  known  to  the  trade  as  '  F.  M.  Head  &  Co.' 
To  have  and  to  hold  all  and  singular  the  above-mentioned 
premises,  together  with  all  and  singular  the  appurtenances," 
etc. 

November  28,  1883,  appellee  instituted  this  action  for  judg- 
ment on  the  second  installment  of  purchase  price  of  the  brand 
mentioned,  which  became  due  September  12,  1883,  the  first 
having  been  paid,  and  judgment  also  upon  the  remaining  six 
installments,  to  take  eflfect  as  they  respectively  become  due. 
The  judgment  rendered  was  for  recovery  of  the  second  install- 
ment, together  with  interest,  and  that  defendant  be  required 
to  show  cause  by  the  next  term  of  court  why  he  should  not  be 
adjudged  to  pay  these  other  installments,  which  the  plaintiff 
suggested  to  the  court  had  then  become  due  and  remained  un- 
paid. Power  to  enforce  payment  of  the  other  installments  from 
time  to  time  was  reserved. 

Section  135  of  the  Civil  Code  provides:  "A  party  may  be 
allowed,  on  motion,  to  file  a  supplemental  pleading  alleging 
material  facts  occurring  after  the  filing  of  the  former  pleading; 
but  if  a  plaintiff,  having  a  lien  for  a  debt  due  and  a  debt  not 
due  upon  property  which  he  seeks  to  subject,  state  both  claims 
in  his  petition,  he  may,  upon  a  suggestion  of  record  that  one 
of  them  has  become  due  pendente  lite,  have  judgment  for  a  sale 
of  the  property  therefor." 
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A  plaintiff  may,  under  that  section,  by  supplemental  plead- 
ing, allege  another  or  other  notes  of  the  same  series,  and  given 
for  the  same  consideration  as  the  one  sued  on,  have  become 
due  during  pendency  of  the  action,  and  have  judgment  there- 
for. But  it  does  not  seem  to  us  a  mere  suggestion  on  record 
of  such  fact  wai  intended  to  authorize  judgment  on  a  note  not, 
due  when  the  action  was  commenced,  except  when  a  lien  on 
property  to  secure  it  exists.  It  thus  results,  the  only  judgment^, 
appellee  was  entitled  to  as  the  record  stands,  if  any  at  all,  was 
for  amount  and  interest  of  the  installment  sued  on. 

The  main  defense  set  up  in  the  answer,  to  which  a  general 
demurrer  was  sustained,  is,  that  the  agreement  sued  on  is  not 
enforceable,  because  within  operation  of  section  1  of  chapter 
22  of  the  General  Statutes,  as  follows:  "No  action  shall  be 
brought  to  charge  any  person  ....  upon  any  agreement 
which  is  not  to  be  performed  within  one  year  from  the  making 
thereof,  unless  ....  agreement,  ....  or  some  memorandum 
or  note  thereof,  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  by  his  authorized  agent;  but  the  con- 
sideration need  not  be  expressed  in  writing;  it  may  be  proved 
when  necessary,  or  disproved  by  parol  or  other  evidence." 

It  was  definitely  settled  by  this  court,  as  early  as  Roberts  v. 
Tennell,  3  T.  B.  Mon,  247,  that  a  parol  agreement  to  pay  money, 
though  not  to  be  done  within  a  year,  is  not  void  if  the  consid- 
eration be  legal.  In  that  case  a  distress-warrant  for  rent, 
payable  in  two  years,  was  issued,  and  the  court  said:  "On  a 
verbal  lease  for  more  than  a  year  no  action  will  lie;  but  as  the 
statute  has  not  declared  the  lien  void,  any  use  may  be  made 
of  the  lease  by  either  party,  except  that  of  maintaining  an 
action  upon  it.  The  lessee,  therefore,  in  case  he  enters  in  vir- 
tue of  the  lease,  may  use  it  for  the  purpose  of  showing  he  is  no 
trespasser;  and  after  he  has  enjoyed  the  leased  premises  for  a 
term,  he  will  be  liable  for  the  rent,  not  upon  the  express  con- 
tract, but  upon  the  contract  implied  by  law  from  his  use  and 
occupation  of  the  premises;  and  in  such  an  action  either  party, 
we  apprehend,  may  avail  himself  of  the  exprefi  contract  to 
■how  the  amount  of  rent  to  be  recovered." 

In  the  same  case  it  was  held  an  action  cannot  be  main- 
tained upon  an  agreement  the  borrrower  shall  repay  at  the 
end  of  two  years  money  loaned,  because,  by  the  terms  of  the 
agreement,  it  is  not  to  be  performed  within  a  year  from 
the  making  thereof.  But  it  was  said :  "  To  give  the  statute  the 
effect  of  making  the  contract  void,  and  thereby  utterly  pre- 
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venting  the  lender  from  recovering  the  money  lent,  or  if  he  be 
allowed  to  recover  the  money  upon  the  implied  contract  re- 
sulting from  the  loan,  to  give  to  the  statute  the  effect  of  not 
permitting  the  borrower  to  prevent  the  recovery  of  the  money 
lent  before  it  is  due,  or  of  a  higher  rate  of  interest  than  is  due 
by  the  terms  of  the  contract,  would  be  extending  the  operation 
of  the  statute  beyond  its  letter,  and  instead  of  making  the 
statute  the  means  of  preventing  frauds,  it  would  be  converting 
it  into  an  instrument  of  fraud  and  injustice.  It  most  certainly 
could  not  be  said  to  be  demanded  by  the  reason  and  spirit  of 
the  statute." 

In  Berry  v.  Graddy,  1  Met.  (Ky.)  553,  by  a  verbal  agree- 
ment, Belt,  the  decedent,  induced  appellee,  who  had  married 
his  niece,  to  abandon  his  determination  to  remove  from  the 
state,  and  incur  expenge  of  purchasing  a  farm,  by  verbally 
agreeing  to  pay  a  certain  amount  of  the  price  in  three  annual 
installments.  Graddy  was  to,  and  did,  perform  his  part  of  the 
agreement  within  a  year,  and  his  right  as  administrator  to 
credit  for  the  amount  was  held  to  be  unquestionable,  accord- 
ing to  the  doctrine  settled  in  Roberts  v.  Tennell,  3  T.  B.  Mon- 
247.  But  although  it  was  then  said  to  have  been  decided  in 
England  and  some  of  the  American  courts  that  in  such  case 
the  statute  of  frauds  does  not  apply,  and  an  action  will  lie  for 
non-performance  of  the  agreement  by  the  other  party,  it  was 
not  deemed  necessary  to  decide  whether  or  not  the  doctrine 
could  be  sustained  on  principle,  the  right  of  Graddy  to  the 
amount  claimed  being  placed  on  the  common-law  right  of 
retainer  for  the  debt  due  under  the  verbal  contract. 

In  Montague  v.  Garnett,  3  Bush,  298,  it  was  held  there  was 
a  distinction  between  contracts  executed  in  part  or  whole,  and 
one  wholly  to  be  executed  by  both  parties;  but  the  right  of 
the  plaintiff  to  recover  for  the  pork  and  corn  loaned  to  the 
defendant  was  based  alone  upon  the  implied  contract  to  re- 
turn or  pay  for  the  articles,  simply  because  the  agreement  was 
not  to  be  performed  within  a  year,  although  the  statute  was 
then  said  to  have  been  "  never  designed  to  enable  one  man  to 
get  property  of  another  by  virtue  of  a  parol  contract,  and  then 
refuse  to  either  execute  the  contract  or  return  the  property." 

It  now  seems  to  us  the  statute  was  intended  and  does  prop- 
erly apply  only  to  an  agreement  that  is  not  to  be  performed 
by  either  party  within  a  year,  but  not  to  one  which  is  to  be 
or  has  been  performed  by  one  or  either  of  them  within  such 
period,  and  that  construction   has  been   adopted  elsewhere: 
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Atchison  etc.  R.  R,  Co.  v.  English,  38  Kan.  110;  MeCUllan  r. 
Sanfordy  26  Wis.  595;  Curtis  v.  Sage,  35  111.  22;  Berry  v. 
Doremus,  30  N.  J.  L.  403;  Haugh  v.  ^iye/i*,  20  Ind.  24;  Smalley 
V.  Greene,  52  Iowa,  241;  35  Am.  Rep.  267;  Blanding  v.  (Sar- 
gent, 33  N.  H.  239;  66  Am.  Dec.  720.  For  if  the  practical 
effect  and  operation  of  the  statute  is,  as  has  been  uniformly 
held  by  this  court,  in  every  case  where  one  party  has  per- 
formed an  agreement  within  a  year,  to  hold  the  other  party 
liable  on  such  agreement,  although  he  is  not  to  perform  within 
a  year,  such  should  be  construed  and  held  to  be  the  meaning^ 
and  import  of  the  language  used.  In  fact,  the  statute  prop- 
erly applies  to  agreements  that  are  wholly  executory;  and  one 
which  has  been  performed  by  one  of  the  parties  within  a  year 
is,  to  that  extent,  executed,  and  cannot,  with  propriety,  be 
called  an  agreement  to  be  performed  within  a  year.  In  this 
case,  the  agreement  is  set  out  in  the  deed  which  was  accepted 
by  the  appellant,  and  recorded.  The  distiller'i  brand,  which 
is  the  consideration  for  the  amount  he  agreed  to  pay,  was  re- 
ceived, used,  and  is  still  his  property,  and  to  permit  bira  to 
evade  payment  under  cover  of  the  statute  would  serve  to  per- 
vert the  purpose  of  it  without  any  reason.  The  defense  that 
the  distiller's  brand  was  not  a  subject  of  sale  and  transfer, 
and  therefore  formed  no  consideration  for  the  alleged  agree- 
ment, because  the  use  thereof  by  another  than  F.  M.  Head  & 
Co.  was  deceptive,  is  not  valid;  for  it  is  well  settled  that  a 
trade-mark  affixed  to  articles  manufactured  at  a  particular 
place  may  be  lawfully  sold  and  transferred  with  the  estab- 
lishment. But  it  is  stated  in  the  answer  that  appellee  fraudu- 
lently represented  the  distiller's  brand  to  be  of  good  repute, 
and  it  was  purchased  by  appellant  upon  faith  of  that  repre- 
sentation, although  appellee  had,  by  the  manufacture  of  a 
large  quantity  of  inferior  whisky,  impaired  and  destroyed  the 
value  of  the  brand,  which  fact  he  fraudulently  concealed  from 
appellant. 

It  seems  to  us  that  allegation,  if  true,  constitutea  a  defense, 
and  it  was  error  to  sustain  the  demurrer  to  the  answer,  and 
the  judgment  must  be  reversed  for  further  proceedings  con- 
sistent  with  this  opinion. 

Statute  or  Frauds  — Contracts  not  to  bi  PcRroHHXD  ii»  a  Year, 
WHEN  WITHIN.  —The  provision  of  the  itatnte  of  fraud*  respecting  contracts 
not  to  be  performed  within  a  year  applies  only  to  those  not  fo  be  performed 
on  either  side:  Smalley  v.  Oitrne,  52  Iowa,  241;  .35  Am.  Rep.  267.  and  note; 
Houghton  v.  Houghton,   U  lud.  505;  77  Am.   Deo.  69,  and  note.     The  fact 
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that  An  agreement  may  not  be,  and  was  not  expected  to  be,  performed  within 
a  year  does  not  bring  it  within  the  statute  of  frauds,  if  it  is  one  that  admits 
of  a  Talid  execution  within  that  time:  Wan-en  etc.  Mfij.  Co.  v.  Holbrook,  118 
N.  Y.  686;  16  Am.  St.  Rep.  788,  and  note.  See  extended  note  to  Doyle  v. 
Dixon,  93  Am.  Dec.  85.  The  contract  having  been  fully  executed,  the  stat- 
ute of  frauds  does  not  apply:  Rhode  v.  Tiiten,  34  S.  C.  496;  and  the  same 
rule  applies  where  it  has  been  fully  performed  on  one  side:  Grace  v.  Lynch, 
80  Wis.  166. 

Tbadc-hasks  A8  thk  Subject  of  Salb.  —  A  trade-mark  becomes  a  part 
of  the  assets  of  the  firm  by  which  it  was  used  and  established,  and  can  be 
owned,  transferred,  or  sold  like  any  other  species  of  property:  Caswell  v. 
Hazard,  121  N.  Y.  484;  18  Am.  St.  Rep.  833,  and  note.  The  name  or  ini- 
tials of  the  owner  of  a  business,  when  used  as  a  trade-mark,  may  be  included 
in  a  sale  of  the  business,  so  far,  at  least,  as  to  prevent  the  rendor  from  after- 
wards using  them  in  a  like  manner  on  similar  products,  to  the  injury  of  the 
vendee:  Synumdt  r.  Jonu,  82  Me.  302;  17  Am.  St.  Rep.  485,  and  extended 
not*. 


DuFouR  V.  Staobt. 

[90  Kentucky,  288.1 
OonnmrnovAL  Law— Firry  Fkanchisb  —  Vested  Rights  in,  —  The 
grant  of  a  ferry  franchise  creates  a  vested  property  right,  alienable  and 
descendible,  of  which  the  state  has  no  power  by  statute  retroactive  in 
its  operation  to  divest  the  grantee  or  his  vendee,  or  prevent  the  full  en- 
joyment  of  it  by  either,  for  the  sole  cause  that  he  ia  a  non-resident  of  the 
■tat*. 

W.  p.  D.  Busk  and  H.  M.  Winslow,  for  the  appellant. 

George  C.  Drane  and  H.  Cox,  for  the  appellee. 

Lewis,  C.  J.  In  1843,  by  an  order  of  the  Carroll  county 
court,  a  ferry  was  established  across  the  Ohio  River  from  the 
town  of  Ghent  to  the  Indiana  shore,  and  the  ferry  right  was 
granted  to  J.  F.  Dufour,  at  the  time  owner  of  land  where  site 
of  the  ferry  was.  In  1850,  he  conveyed  to  his  wife,  Polly  Du- 
four, the  land  and  ferry  right  during  her  life,  remainder  to  his 
sons,  including  appellant,  Julius  Dufour.  In  1853,  Polly  Du- 
four filed  the  bond  required  by  statute  in  such  cases,  which 
was  approved  by  the  court,  and  she  continued  to  use  and  en- 
joy the  ferry  right,  but  executed  no  other  bond  until  1863, 
when  she  tendered  one  to  the  county  court,  which  was  not, 
however,  accepted,  nor  any  action  taken  by  the  county  court 
in  regard  to  it  previous  to  1868.  At  the  last-named  date,  the 
county  court  overruled  her  motion  then  made  to  file  a  bond, 
made  an  order  revoking  the  grant  of  the  ferry  right  to  her,  and 
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another  order  granting  the  same  ferry  right  to  the  trustees  of 
the  town  of  Ghent. 

An  appeal  from  each  of  the  orders  was  taken  to  the  Carroll 
circuit  court,  where  judgment  was  rendered  reversing  the 
order  establishing  the  ferry  upon  motion  of  and  granting  th' 
ferry  right  to  trustees  of  Ghent,  and  directing  the  county  court 
to  take  the  bond  tendered  by  appellant,  and  continue  the  ferry 
in  her  name.  In  1877,  Julius  Dufour  purchased  and  became 
owner  of  the  land  and  ferry  right,  executed  the  required  bond, 
and  continued  to  operate  the  ferry  until  April,  1888,  when  a 
rule  was  awarded  against  him  by  the  county  court  to  show 
cause  why  he  should  not  sell  the  ferry  right  to  a  citizen  resi- 
dent of  this  commonwealth,  or  forfeit  the  same;  and  the  trus- 
tees of  Ghent  being  subsequently  made  parties  plaintiff  in  the 
proceeding,  a  judgment  of  court  was  rendered  overruling  the 
response  made  by  the  defendant,  and  revoking  the  "  ferry 
franchise  granted  in  1843  to  John  F.  Dufour,  and  renewed 
and  continued,  in  1877,  to  and  in  the  name  of  Julius  Dufour." 
From  that  judgment  an  appeal  was  taken  to  the  Carroll  cir- 
cuit court,  where  judgment  was  rendered  affirming  "the  judg- 
ment and  order  of  the  Carroll  county  court  forfeiting  the  ferry 
franchise  claimed  to  be  owned  by  the  defendant,  Dufour." 

The  authority  upon  which  the  order  of  the  county  court  was 
made  is  found  in  subsection  3,  section  9,  chapter  42,  Generj.l 
Statutes,  as  follows:  "A  non-resident  owner  of  a  ferry  rigbt 
shall  sell  the  same  to  a  resident  citizen  of  this  state  within  a 
year  after  his  removal  or  accrual  of  his  right,  with  leave  of  the 
court,  and  the  purchaser  give  such  new  covenant.  Upon  fail- 
ure to  comply  with  any  requisition  of  this  subsection,  the 
court  shall  revoke  the  grant,"  etc. 

It  appears  appellant  was  not,  when  this  proceeding  was  be- 
gun, nor  had  he  ever  been,  a  resident  citizen  of  Kentucky,  nor 
was  either  J.  F.  Dufour,  original  grantee,  or  Polly  Dufour  ever 
such  resident  citizens.  As,  then,  appellant  had  failed  to  sell 
his  ferry  right  within  a  year  from  accrual  of  it,  the  order  of 
the  county  court  revoking  the  grant  cannot  be  regarded  either 
premature  or  erroneous,  if  legislative  power  to  divest  him  of 
the  franchise,  for  the  sole  cause  stated  in  the  order,  existed 
when  that  part  of  the  statute  quoted  was  enacted. 

When  the  ferry  was  established  in  1843,  the  statute  did  not 
make  it  a  condition  the  owner  of  such  franchise  should  be  a 
resident  citizen  of  this  commonwealth,  and  consequently  the 
grant  to  J.  F.  Dufour.  though  at  the  time  a  non-resident,  was 
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yalid  and  effectual.  The  only  causes  for  which  a  ferry  could, 
before  the  adoption  of  the  Revised  Statutes,  be  discontinued, 
which  is  equivalent  to  a  revocation  of  the  franchise,  as  held 
by  this  court  in  McCauly  v.  Givens,  1  Dana,  261,  were:  ].  A 
failure,  for  six  months  after  establishment  of  a  ferry,  to  provide 
"  the  necessary  boats  and  ferry-men  " ;  2.  The  fact  that  the 
ferry  shall  have  been  for  two  years  "  wholly  disused  and  un- 
frequented." 

By  subsection  5  of  section  8  of  the  Revised  Statutes,  the  same 
provision  was  made  as  the  one  in  the  General  Statutes  under 
consideration,  except  that  it  applied  to  non-resident  owners  of 
ferry  rights  thereafter  granted.  But  there  was  not,  by  the 
tesms  of  the  order  granting  the  ferry  right  to  J.  F.  Dufour  in 
1843,  nor  did  the  statute  then  provide  there  should  be,  any 
limit  as  to  duration  of  the  franchise,  as  is  now  the  case,  and 
has  been  since  adoption  of  the  Revised  Statutes.  It  there- 
fore follows,  if  he  acquired  such  an  estate  or  interest  in  it  as 
is  alienable,  the  statute  of  1873  cannot  be  regarded  any  more 
effectual  to  divest  the  appellant  than  such  one  passed  before 
1850  would  have  been  to  divest  the  original  grantee. 

In  regard  to  ferry  franchises,  Kent,  on  page  459,  volume  3,  of 
his  Commentaries,  says:  "The  obligation  between  the  govern- 
ment and  owner  of  such  franchise  is  mutual.  He  is  obliged  to 
provide  and  maintain  facilities  for  accommodating  the  public 
at  all  times  with  prompt  and  convenient  passage.  The  law, 
on  the  other  hand,  in  consideration  of  this  duty,  provides  him 
a  recompense  by  means  of  an  exclusive  toll.  An  estate  in 
such  ferry  and  an  estate  in  land  rest  upon  the  same  principle, 
being  equally  grants  of  a  right  or  privilege  for  an  adequate 
consideration.  If  the  creation  of  the  franchise  be  not  declared 
to  be  exclusive,  yet  it  is  necessarily  implied  in  the  grant  of  a 
ferry  ....  that  the  government  will  not,  directly  or  indi- 
rectly, interfere  with  it,  bo  as  to  destroy  or  materially  impair 
its  value." 

In  Trustees  of  Maysville  v.  Boon,  2  J.  J.  Marsh.  225,  this 
court  thus  defines  a  ferry  franchise:  "  Nor  can  we  admit  con- 
clusiveness of  the  argument  that  the  grant  of  a  ferry  is  always  a 
personal  privilege  which  ceases  with  death  or  alienation  of 
the  grantee.  As  no  one  can  be  a  recipient  of  such  grant  on 
the  Ohio  except  owner  of  land  on  the  river,  the  grant  to  him 
is  a  franchise  incident  to  and  growing  out  of  his  title  to  the 
land.  It  is  a  hereditament  which  descends  with  the  land  to 
his  heirs,  and  passes  to  his  vendee  by  alienation  of  the  right 
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to  the  land.  It  is,  therefore,  not  like  a  tayem  license,  which 
is  personal,  but  is  like  a  right  of  way,  or  a  right  to  a  toll- bridge." 
And  again,  it  was  said  in  Lytle  v.  Breckinridge,  3  J.  J.  Marsh. 
663:  "  The  right  to  a  ferry  on  the  Ohio  is  a  franchise  incident 
to  a  freehold  in  the  land.     It  passes  with  title  to  the  land." 

In  Carter  v.  Kalfus,  6  Dana,  43,  it  was  said  a  right  to  fer- 
riage, like  that  to  portage,  is  valuable  property,  and  requires, 
on  the  Ohio  River,  large  expenditures  of  money  by  the  grante* 
of  the  franchise,  and  is  founded  on  a  valuable  consideration. 
It  is  true,  this  court,  in  Brown  v.  Given,  4  J.  J.  Marsh.  28,  said: 
*'A  ferry  is  a  public  highway,  and  is  established  more  for  the 
public  good  than  for  the  individual  advantage  of  the  grantee." 
Nevertheless,  that  fact  at  the  same  time  serves  to  show  a  ferry 
franchise  is  the  subject  of  contract  between  the  commonwealth 
and  grantee,  and  that  a  valuable  consideration  passes  from 
the  latter  to  the  former,  whereby  a  property  right  becomes 
vested. 

It  seems  to  us  as  J.  F.  Dufour  legally  and  regularly  acquired, 
for  a  valuable  consideration,  title  to  the  ferry  franchise,  which 
this  court  has  held  to  be  property  alienable  and  descendible, 
that  the  legislature  has  no  power  by  statute  retroactive  in  its 
operation  to  divest  his  vendee,  or  prevent  the  full  enjoyment 
of  it  by  him,  for  the  sole  cause  he  is  a  non-resident  of  the  state. 

It  is  needless  to  refer  to  the  particular  clause  of  the  consti- 
tution the  statute  contravenes,  because,  it  being  conceded,  as 
is  the  case,  that  appellant  has  a  rested  interest  in  the  land, 
and  in  the  franchise  as  an  incident  of  his  title  thereto,  he  can 
no  more  be  deprived  of  it  by  a  retroactive  statute  because  he 
is  a  non-resident  of  this  state  than  he  could,  in  the  same 
manner  and  for  the  same  reason,  be  deprived  of  a  right  of  way, 
or  any  other  hereditament  of  a  real  nature.  Whether  the 
power  exists  to  pass  such  statute  applicable  to  ferries  to  be 
thereafter  established  is  a  question  not  now  before  us. 

The  judgment  is  reversed,  and  cause  remanded,  with  di- 
rections to  the  circuit  court  to  reverse  the  order  of  the  Carroll 
county  court,  and  remand  the  case  for  that  order  to  be  also 
set  aside.  

Franchism  — Vbstkd  RiaRTS  in.  —  A  ferry  lioenss,  when  granted,  b«« 
eomes  the  property  of  the  grantee,  and  is  a  prirate  right,  lubject  only  to  gor- 
ernmental  control,  and  when  granted  in  an  estate  for  years,  does  not  terminat* 
with  the  death  of  the  grantee:  LippencoU  v.  Altnnder,  27  Iowa,  460;  )  Am. 
Rep.  299.  A  ferry  is  an  incorporeal  hereditament  acquired  from  the  publio 
•itber  by  some  special  act  of  the  legislature  or  by  the  authority  of  some  gsa- 
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•ral  law:  PatrickY.  Ruffiiers,  2Rob.  (Va.) 209;  40  Am.  Dec.  740,  and  note.  The 
grant  of  a  franchise  to  construct  and  maintain  a  itreet-railway  has  been  uni- 
formly regarded  as  indestructible  by  legislative  authority,  and  as  constituting 
property  in  the  highest  degree:  People  v.  O'Brien,  111  N.  Y.  1;  7  Am.  St.  Rep. 
684;  and  see  extended  uote  thereto.  The  legislature  can  pass  no  act  impairing 
the  rights  or  privileges  of  a  corporation  without  its  consent:  Pingry  v.  Wash- 
burne,  1  Aikens,  264;  15  Am.  Dec.  676.  As  to  the  manner  in  which  a  franchise 
may  be  forfeited,  see  extended  note  to  State  v.  Atchison  etc  R.  R.  Co.,  8  Am. 
St.  Rep.  198;  also  note  to  Atchison  etc.  R'y  Co.  v.  Navs,  6  Am.  St.  Rep.  806, 
giving  the  reasoui  for  which  a  franchise  may  be  forfeited. 


LouisviLLB  Southern  Kaileoad  Co.  v.  Minogub. 

[90  Kentucky,  869.] 

Nbqliginc*— Dborbb  0¥,  Qobstion  fob  Jcrt. — When,  in  an  action  to 
recover  for  personal  injury  against  a  railroad  company,  the  evidence  is 
conflicting  as  to  the  question  of  negligence,  it  is  for  the  jury  to  decide 
whether  it  is  gross  or  ordinary. 

Damages  —  Excessive. — Whbn  ▲  Vbrbiot  for  damages,  compensatory  or 
punitive,  or  both,  is  for  so  large  an  amount  that  it  can  be  accounted  for 
only  as  the  result  of  an  improper  sympathy  or  unreasonable  prejudice, 
it  will  be  set  aside  as  excessive. 

Damages,  when  Excessive.  —  When,  in  an  action  against  a  railroad  company 
to  recover  for  an  injury  received  through  its  alleged  gross  negligence, 
the  proof  fails  to  show  bad  motive  or  purpose  to  injure,  or  a  neglect  so 
wanton  as  to  demand  the  severest  punishment,  and  it  is  utterly  uncer- 
tain  what  the  result  of  the  injury  will  be,  a  verdict  for  ten  thousand 
dollars  will  be  deemed  to  be  the  result  of  prejudice  or  undue  sympathy, 
and  will  be  set  aside  as  excessive. 

Railroad  Companies — Care  Dub  to  Pas.senoers.  —  Railroad  companies, 
as  to  their  passengers,  are  bound  to  the  exercise  of  the  utmost  care  and 
skill  which  prudent  persons  would  be  likely  to  exercise  as  to  themselvea 
under  like  circumstances. 

Damages  for  Foturb  Disability.  —  The  future  effect  of  an  injury  must  be 
shown  with  reasonable  certainty,  to  authorize  a  recovery  of  damages  for 
a  permanent  injury.  A  mere  conjecture,  or  even  a  probability,  does  not 
warrant  the  giving  of  damages  for  a  future  disability,  which  may  never 
be  realized. 

Thomas  W.  Bullitt  and  L.  0.  Willis,  for  the  appellant, 

Q.  G.  Gilbert,  R.  C.  Davis,  and  Matt  O'Doherty,  for  the  ap- 
pellees. 

Holt,  C.  J.  A  train  of  the  appellant  was  delayed  by  the 
air-brakes  failing  to  work.  It  was  overtaken  by  a  constmction 
train  of  the  company,  which  was  known  to  those  in  charge  of 
the  passenger  train  to  be  but  a  few  minutes  behind  it,  and  a 
collision  occurred,  the   only  damage  to  the   passenger   train 
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being  the  destruction  of  the  rear  platform  of  its  rear  car.  The 
appellee  Mary  J.  Minogue,  who  was  a  passenger  upon  it,  was, 
by  the  jar  of  the  collision,  thrown  from  her  seat  to  the  floor  of 
the  car  in  which  she  was  riding,  and  for  the  injuries  she  thereby 
sustained  she  brought  this  action  for  damages,  averring  that 
they  resulted  from  the  gross  neglect  of  the  appellant's  agents 
who  were  operating  the  trains.  It  is  claimed  this  neglect,  con- 
sisted in  failing  to  exercise  care  in  flagging  the  coming  train. 

The  evidence  is  somewhat  conflicting  as  to  whether  this 
was  done  in  time  in  have  enabled  it  to  stop  before  overtaking 
the  passenger  train;  but  whether  the  fault  lay  in  neglect  iu 
this  respect,  or  in  the  rear  train,  if  it  had  sufficient  notice  to 
enable  it  to  do  so,  failing  to  check  up,  need  not  be  considered, 
because,  whether  the  one  or  the  other,  the  testimony  is  of  such 
a  character  as  authorized  the  question  of  the  existence  or  non- 
existence of  gross  neglect  upon  the  part  of  the  company's 
agents  to  be  submitted  to  the  jury. 

They  returned  a  verdict  for  ten  thousand  dollars.  It  is 
urged  that  this  verdict  is,  in  view  of  the  evidence,  so  excessive 
that  conceding  it  embraces  both  compensatory  and  punitive 
damages,  yet  this  court  should  reverse  the  judgment.  The 
existence  of  ordinary  neglect  in  such  a  case  authorizes  compen- 
satory damages,  while  gross  neglect  permits  the  jury  to  award 
those  which  are  both  compensatory  and  punitive.  In  this  in- 
stance, the  jury,  if  they  thought  proper,  were  authorized  by 
the  instructions  to  find  both.  Whether  they  have  gone  be- 
yond a  reasonable  limit  must  be  determined  by  the  conduct 
of  the  company's  agents  connected  with  the  accident,  and  the 
character  of  the  appellee's  injuries.  While  the  rule  for  the 
measurement  of  compensatory  damages  leaves  the  matter 
largely  to  the  discretion  of  the  jury,  yet  the  finding  must  be 
within  the  confines  of  reason.  So,  too,  must  exemplary  dam- 
ages be  reasonably  adequate  to  the  degree  of  fault. 
i  The  appellee  sustained  external  bruises,  and  ber  nervous 
system  was  greatly  shocked.  There  is  evidence  tending  to 
show,  however,  that  it  had  been  somewhat  impaired  by  pre- 
vious events.  Immediately  after  the  accident,  she  walked  to 
a  friend's  house  near  by,  and  soon  after  rode  home  in  a  ve- 
hicle, a  distance  of  several  miles.  She  was  confined  to  her 
bed  for  seven  or  eight  weeks,  and  suffered  from  nervousness 
and  sleeplessness.  Since  she  left  her  bed  she  has  walked 
about  her  room,  and  been  to  town  once  or  twice,  but  has  been 
unable  to  do  any  work.     The  accident  occurred  in  October;  the 
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case  was  tried  in  March  following,  and  this,  briefly  stated,  was 
her  condition  during  that  period.  None  of  her  bones  were 
broken,  but  at  one  time  since  the  accident,  if  not  ever  since, 
she  has  been  troubled  with  partial  paralysis,  or  an  insensi- 
bility in  one  leg  from  the  knee  down. 

The  probable  duration  of  her  injuries  is  not  shown  by  the 
testimony.  Whether  they  are  of  a  permanent  character  does 
not  appear.  The  medical  testimony  which  was  introduced  is 
utterly  unsatisfactory  in  this  respect.  The  burden  rested  upon 
the  appellee  to  show  the  extent  of  her  injuries.  If  of  a  per- 
manent character,  she  should  have  shown  it.  A  perusal  of 
the  evidence  creates  no  satisfactory  opinion  upon  this  point, 
and  leaves  the  matter  in  entire  doubt.  The  physicians  who 
testified  say  she  may  recover  entirely,  and  she  may  not. 

It  is  impossible  to  measure  with  anything  like  absolute 
certainty  the  amount  of  punitive  damages  proper  in  a  case,  or 
the  extent  of  some  of  the  elements  of  those  which  are  compen- 
satory. The  opinion  of  a  jury  has  been,  and  properly  no 
doubt,  regarded  as  the  best  means  of  even  a  fair  approxima- 
tion, and  every  verdict  should  be  treated  prima  facie  as  the 
result  of  honest  judgment  upon  their  part.  They  are  the 
constitutional  triers  of  the  facts  of  a  case,  and  courts  should 
exercise  great  caution  in  interfering  with  their  verdicts. 
Litigants  must  not  be  left,  however,  to  their  arbitrary  will, 
and  be  without  remedy  in  cases  where  verdicts  can  be  ac- 
counted for  only  upon  the  theory  that  they  are  the  result  of 
an  improper  sympathy  or  unreasonable  prejudice.  In  such 
cases  it  is  one  of  the  highest  duties  of  a  court  to  interfere; 
otherwise  great  wrongs  will  often  result,  and  the  party  be 
remediless.  Whether  it  should  do  so  is  more  easily  deter- 
minable in  a  case  where  compensatory  damages  only  are 
allowable,  because  they,  in  part,  admit  of  exact  measure- 
ment. In  such  cases  this  court  has  often  reversed  the  jury's 
finding.  We  see  no  reason  why  it  should  not  do  so  in  a  case 
like  this  one,  but  with  increased  caution  perhaps. 

In  the  case  now  presented  there  was  no  intentional  injury. 
An  effort  was  made  to  flag  the  coming  train,  and  those  in 
charge  of  it  attempted,  upon  notice  of  the  danger,  to  stop  it. 
Whether  these  eSbrts  were  of  such  a  character  as  left  the  com- 
pany open  to  the  charge  of  gross  neglect  was  a  question  for 
the  jury;  but  no  purpose  to  injure  is  shown;  and  while  it  was 
properly  a  question  for  the  determination  of  the  jury  whether 
the  company's  agents  had  not  been  guilty  of  such  neglect  as 
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merited  punishment  by  way  of  punitive  damages,  yet,  in  our 
opinion,  a  case  was  not  presented  by  the  evidence  for  a  ver- 
dict of  ten  thousand  dollars,  either  upon  the  score  of  punish- 
ment or  compensation,  or  both.  It  is  true  that  railroad 
companies,  as  to  their  passengers,  should  be  held  to  the  exer- 
cise of  the  utmost  care  and  skill  which  prudent  persons  would 
be  likely  to  exercise  as  to  themselves  under  the  like  circum- 
stances, and  in  the  conduct  of  a  business  so  hazardous  as 
railroading;  but  in  the  absence  of  bad  motive  or  purpose  of 
injury,  or  a  neglect  so  wanton  as  to  demand  the  severest  pun- 
ishment, and  where  it  is  utterly  uncertain  what  the  result  of 
AD  injury  will  be,  a  verdict  for  such  a  sum  as  has  been 
awarded  to  the  appellee  strikes  one  at  first  blush  as  the  result 
of  either  prejudice  toward  the  ofifending  party  or  an  undue 
sympathy  for  the  one  injured. 

While  absolute  certainty  as  to  the  result  of  an  injury  should 
not  be  required,  yet  a  mere  conjecture,  or  even  a  probability, 
does  not  warrant  the  giving  of  damages  for  future  disability, 
which  may  never  be  realized.  The  future  effect  of  the  injury 
should  be  shown  with  reasonable  certainty,  to  authorize  dam- 
ages upon  the  score  of  permanent  injury.  This  was  not  done 
in  this  case.  The  evidence  shows  that  the  appellee  is  as 
likely  to  entirely  recover,  and  perhaps  in  a  short  period  of 
time,  as  she  is  to  be  permanently  affected  by  the  injury. 

To  sustain  a  verdict  like  this  one,  under  such  circumstances, 
would  often  result  in  the  grossest  injustice,  and  its  existence 
can  be  accounted  for  only  upon  the  ground  that  the  jury  were 
swayed  by  prejudice  or  an  improper  controlling  sympathy. 

The  judgment  is  therefore  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


Dam AOis,  Exccssrvi  —  ViRDicrr  roR,  whin  Skt  Asidk.  —  A  rardiot  for 
dAautgM  will  not  b«  duturb«d  becauM  •zceuiv«,  aaless  the  amouat  u  lo  ob- 
vioualy  diaproportioaat*  to  tb«  injary  prored  u  to  justify  th«  ooncluaion  tbat 
thaT«rdict  i«  not  the  reanlt  of  the  oool,  dispasaionate  diacration  of  the  jury: 
Morgan  v.  Southern  Pae.  Co.,  95  Cal.  fiOl,  510;  ante,  p.  143,  and  note.  Though 
Ttrdiot  for  daraatjea  may  aeem  large,  yet  if  it  ia  anatained  by  ample  eTideuoe, 
it  will  not  be  diaturbed:  FoH  Worth  etc  B'g  Co.  t.  Wallace^  74  Tex.  682. 

Damagis  roB  FarUKB  Disabilitt.  — In  an  action  to  reoover  damages  for 
personal  lujuriea  of  a  permanent  nature,  phyaioal  and  mental  pain  whieh  the 
peraon  injured  ia  reasonably  certain  to  anffer  in  the  future  may  be  recovered 
for:  lifddles  v.  OMeago  etc.  R'y  Co.,  77  Wie.  228;  20  Am.  St.  Rep.  106,  and 
note.  The  future  effect  of  injuriea,  rendering  one  lesa  capable  of  attendiug  ta 
bis  business,  should  be  taken  into  account  in  estimating  damages  for  personal 
injuries:  TreadweU  r.   WhiUier,  80  CaL  675;  13  Am.  iSt  Kep.  175,  and  note; 
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Johnson  r.  Northern  Pae.  R'y  Co.,  47  Minn.  430;  Fisher  v.  Jansen,  128  IlL 
549;  Richmond  etc.  S.  R.  Co.  r.  Allison,  86  Ga.  146.  In  such  an  action,  th« 
court  prop«rly  charged  the  jury:  "To  entitU  plaintiff  to  recover  for  futur* 
damages,  there  matt  be  a  reasonable  certainty  as  to  such  future  damage;  a 
mere  probability  of  its  oooarrenoe  is  not  enough  ":  Missouri  Pac.  R'y  Co.  r. 
Mitchell,  75  Tex.  78.  See  also  Richmond  etc.  R'jf  Co.  r.  Norment,  84  Va.  167; 
JO  Am.  St.  Rep.  827,  and  note. 

R1.ILROAD3  —  CaKRIBIU   OF   PaSSKNOKBS — DbORIB  OT    SkILL    RXQtTISKD. 

—  The  care  exacted  of  a  railway  towards  passengers  is  the  highest  practicable 
oare,  caution,  and  diligence  which  capable  and  faithful  railroad  men  would 
exercise  under  the  circumstances:  Furnish  v.  Missouri  Pac  R'y  Co.,  102  Mo. 
438;  22  Am.  St.  Rep.  781;  Texcu  etc  R'y  Co.  v.  MHUr,  79  Tex.  78;  23  Am. 
St.  Rep.  303,  and  note;  extended  note  to  Philadelphia  etc  R.  R.  Co.  t.  An- 
derson, 20  Am.  St.  Rep.  490;  note  to  Louisville  etc  Ky  Co,  v.  Snyder,  10  Am. 
St.  Rep.  64;  Montgoinei-y  etc  R'y  Co.  v.  Mailette,  92  Ala.  209;  Arkajuas  etc 
R'y  Co.  9.  Canman,  62  Ark.  617.  A  railroad  is  bound  to  exereise  the  highest 
degree  of  care  practicable  to  secure  the  safety  of  its  passengers:  Southern 
Kansas  R'y  C9.  r.  Walsh,  46  Kan.  664. 


Commonwealth  v,  Makibbbit. 

[90  Kkntucky,  384.] 

Taxatioit  —  ExEBirriox  from,  for  Public  Sxbtioks.  —  An  ezemptioa  from 
taxation  in  consideration  of  publis  services,  to  be  constitutional,  must  be 
made  in  consideration  of  services  rendered  or  to  be  thereafter  rendered, 
and  they  must  be  expressed  in  the  act  making  the  exemption,  or  in  the 
act  to  which  that  act  is  an  amendment. 

Taxation — Exemption  —  Pbopbrtt  of  Municipal  Cobporatioh. — The 
property  of  a  municipal  corporation  not  necessary  to  the  exercise  of  its 
municipal  governmental  functions  must  bo  treated  as  private  property 
which  cannot  be  exempted  from  state  taxation  except  in  consideration  of 
public  services. 

Taxation  —  Exemptions.  —  Water- works  of  Municipal  Corporation, 
constructed  and  operated  for  the  convenience  and  profit  of  its  citizens, 
and  not  necessary  to  the  exercise  of  its  municipal  governmental  fonctioas, 
cannot  be  exempted  from  state  taxation. 

Jesae  Arthur  and  Edward  W.  HineSf  for  the  Appellaut. 

Charlet  J.  Helm,  for  the  appellee. 

Bennett,  J.  This  was  a  proceeding  under  the  auditor's 
agent  act  to  have  the  water-works  belonging  to  the  city  of 
Newport  taxed  by  the  county  court  for  state  purposes.  The 
county  court  refused  to  have  said  water-works  listed  for  taxa- 
tion for  state  purposes,  upon  the  ground  that,  by  an  amended 
act  of  the  legislature  of  this  state,  said  property  was  exempted 
from  "  state  or  county  taxes  as  long  as  the  same  remained  un- 
productive ";  and  as  the  same  was  not  productive  at  the  time 
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the  request  was  made  and  acted  on,  said  property  was  exempt 
from  state  taxation.  Tiie  case  is  here  on  mandamua  to  com- 
pel the  judge  of  said  court  to  list  said  property  for  taxation. 

If  the  amended  act  exempting  said  property  from  taxation 
is  unconstitutional,  the  court  ought  to  have  listed  said  property 
for  state  taxation.  So  the  question  is.  Had  the  legislature  the 
constitutional  power  to  exempt  said  property  from  taxation? 

Upon  that  subject  the  first  section  of  our  bill  of  rights  de- 
clares "  that  no  man  or  set  of  men  are  entitled  to  exclusive 
separate  public  emoluments  or  privileges  from  the  community 
but  in  consideration  of  public  services." 

It  is  not  contended  that  the  act  authorizing  the  building 
*nd  operating  of  said  water-works  required  any  "  public  ser- 
vice "  to  be  rendered  to  the  state.  It  is  equally  clear  that  the 
amended  act  exempting  said  property  from  taxation  did  not 
require  any  public  service  to  be  rendered  the  state  in  con- 
sideration of  such  exemption.  It  is  equally  clear,  as  matter 
of  law,  that  the  exemption,  to  be  constitutional,  must  be  made 
in  consideration  of  public  services  rendered  or  to  be  thereafter 
rendered,  and  such  services  must  be  expressed  in  the  act  mak- 
ing the  exemption,  or  in  the  act  to  which  the  act  making  the 
exemption  is  an  amendment.  Therefore,  as  none  of  the  acts 
appertaining  to  said  water-works  required  the  appellee  to  ren- 
der any  public  services  to  the  state  in  consideration  of  the 
water-works  property  being  exempted  from  state  taxation,  it 
is  clear  that  if  the  appellee  stands  on  the  same  footing  as  an 
individual,  the  act  exempting  said  property  from  taxation  is 
unconstitutional.  So  the  question  is,  Was  the  power  granted 
to  the  appellee  to  construct  and  operate  said  water-works 
granted  to  it  as  necessary  to  carrying  on  its  municipal  govern- 
ment as  a  political  power,  or  simply  as  a  private  corporation 
for  the  convenience  or  profit  of  its  citizens? 

If  tlie  former,  the  exemption  is  constitutional;  if  the  latter, 
it  is  not.  But  may  a  city  be  treated  as  a  private  corporation 
in  the  exercise  of  powers  not  necessary  to  carrying  on  its  mu- 
nicipal government  as  a  political  power?  We  hare  heretofore 
paid  that  it  may  be  so  treated.  We  have  also  said  that  its 
property  necessary  to  carrying  on  its  municipal  government 
as  a  political  power  is  not  subject  to  state  taxation;  but  if  it 
i^  not  necessary  for  such  purpose,  then  it  must  be  treated  as 
tlie  property  of  a  private  corporation,  and  is  subject  to  state 
taxation,  unless  it  is  expressly  exempted  in  consideration  of 
public  services. 
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The  case  of  City  of  Louisville  v.  Commonwealth,  1  Duvall, 
298,  85  Am.  Dec.  624,  aptly  illustrates  the  foregoing  views. 
In  that  case  it  is  said:  "And  if  ...  .  the  public  property  of 
the  state  and  counties  is  exempt,  the  same  reason  exempts 
the  public  property  of  Louisville  used  for  carrying  on  its 
municipal  government.  But  so  far  as  any  of  its  [the  city's] 
property  may  be  used,  not  for  that  purpose,  but  only  for  the 
convenience  or  profit  of  its  citizens,  individually  or  collect- 
ively, this  it  owns  and  uses  as  a  private  corporation,  and,  like 
the  property  of  all  such  corporations  not  expressly  exempted 
[in  consideration  of  public  services,  of  course],  it  is  a  legal 
subject  of  assessment  for  taxation."  Now,  are  appellee's  water- 
works necessary  for  carrying  on  its  municipal  government  as 
a  political  power?  or  are  they  an  enterprise  entered  into  by  the 
appellee  for  the  convenience  or  profit  of  its  citizens  ?  If  the 
latter,  it  cannot  be  constitutionally  exempted  from  state  taxa- 
tion, except  in  consideration  of  public  services.  We  do  not  en- 
tertain a  doubt  that  it  is  the  latter. 

The  following  extract  from  Bailey  v.  Mayor  of  New  York,  3 
Hill,  531,  38  Am.  Dec.  669,  deciding  that  the  city,  in  erecting 
water-works,  acted  in  its  private,  not  public,  character,  is  cor- 
rect law:  "  The  powers  conferred  by  the  several  acts  of  the 
legislature  authorizing  the  execution  of  this  great  work  are  not, 
strictly  and  legally  speaking,  conferred  for  the  benefit  of  the 
public.  The  grant  is  a  special  private  franchise,  made  as  well 
for  the  private  emolument  and  advantage  of  the  city  as  for  the 
public  good.  The  state,  in  its  sovereign  character,  has  no  in- 
terest in  it.  The  whole  investment,  under  the  law,  and  the 
revenue  and  profits  to  be  derived  therefrom,  are  a  part  of  the 
private  property  of  the  city,  as  much  so  as  the  lands  and  houses 
belonging  to  it  situate  within  its  corporate  limits.  The  argu- 
ment of  defendants'  counsel  confounds  the  powers  in  question 
with  those  belonging  to  defendants  in  their  character  as  a 
municipal  or  public  body,  such  as  are  granted  exclusively  for 
public  purposes  of  counties,  cities,  towns,  and  villages,  where 
the  corporations  have,  if  I  may  so  speak,  no  private  estate  or 
interest  in  the  grant.  As  the  powers  in  question  have  been 
conferred  upon  one  of  those  public  corporations,  thus  blending, 
in  a  measure,  those  conferred  for  private  advantage  and  emolu- 
ment with  those  already  possessed  for  public  purposes,  there 
is  some  difficulty,  I  admit,  in  separating  them  in  the  mind, 
and  properly  distinguishing  the  one  class  from  the  other,  so  m 
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to  distribute  the  responsibilities  attaching  to  the  exercise  of 
each.  But  the  distinction  is  quite  clear  and  well  settled,  and 
the  process  of  separation  practicable.  To  this  end,  regard 
should  be  had,  not  so  much  to  the  nature  and  character  of  the 
various  powers  conferred,  as  to  the  object  and  purposes  of  the 
legislature  in  conferring  them.  If  granted  for  public  purposes 
exclusively,  they  belong  to  the  corporate  body  in  its  public, 
political,  or  municipal  character;  but  if  the  grant  was  for  pur- 
poses of  private  advantage  and  emolument,  though  the  public 
may  derive  a  common  benefit  therefrom,  the  corporation,  quoad 
hoc,  is  to  be  regarded  as  a  private  company.  It  stands  on  the 
same  footing  as  would  any  individual  or  body  of  persons  upon 
whom  the  like  special  franchises  had  been  conferred." 

It  is  clear  that  the  appellee,  in  building  and  operating  said 
works,  acted  in  its  capacity  of  a  private  corporation,  and  as  it 
was  not  required  to  render  public  service  in  consideration  of 
the  exemption  of  said  works  from  state  taxation,  the  exemp- 
tion is  unconstitutional  and  void. 

In  Barbour  v.  Louisville  Board  of  Trade,  82  Ky.  649,  Judge 
Hines  announces  the  correct  doctrine  on  this  subject  in  the 
following  strong  and  comprehensive  language:  "  The  power  of 
taxation  grows  out  of  the  necessity  to  preserve  the  government 
by  laying  the  common  burden  upon  every  citizen  enjoying  its 
protection  of  life,  liberty,  and  property,  and  is  limited  in  its 
nature  to  objects  that  are  public  as  distinguished  from  those 
that  are  personal  or  private  in  their  character.  Taxation  im- 
mediately for  the  benefit  of  an  individual  is  a  contradiction  in 
terms,"  which  is  prohibited  by  the  fundamental  law,  unless 
it  is  granted  as  a  "  public  privilege  "  in  consideration  of  "  pub- 
lic services."  If  the  legislature  were  to  authorize  the  payment 
of  a  person's  expenses  in  the  performance  of  any  enterprise 
/not  a  public  service,  there  can  be  no  doubt  that  such  an  act 
would  be  unhesitatingly  declared  unconstitutional,  and  to  ex- 
empt a  person's  property  from  taxation  in  consideration  of 
the  same  service  would  be  equally  unconstitutional.  To  ex- 
empt a  person's  property  from  taxation  is  to  increase  the  bur- 
den of  taxation  upon  all  other  tax-payers.  The  true  test  in 
such  case  is,  Has  the  legislature  the  constitutional  power  to 
authorize  the  direct  payment  for  the  services?  If  not,  she  can- 
not exempt  the  person's  property  from  taxation.  There  is  no 
brief  on  file  for  the  appellee. 

The  judgment  of  the  circuit  court  ii  reversed,  and  the  case 
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is  remanded,  with  directions  to  grant  the  mandamus  to  compel 
the  judge  of  the  Campbell  county  court  to  list  said  property 
for  taxation,  etc.  

Is  TH«  CASS  OT  Olark  V.  Louisville  Water  Company,  90  Ky.  515,  the  real 
•state  and  improvementa  of  the  company  were  assessed  at  the  value  of  two 
million  two  hundred  and  fifteen  thousand  dollars  for  state  aud  county  taxes 
for  the  year  1887.  The  taxes  levied  thereon  being  delinquent,  the  sheriff  was 
about  to  sell  certain  property  of  the  company,  when  he  wasi  enjoined  from  so 
doiug,  on  the  ground  that  the  property  was  exempt  from  assessment  and  tax- 
ation. Its  claim  was  based  upon  the  following  statute:  "  1.  That  it  shall  be 
the  duty  of  the  Louisville  Water  Company  to  furnish  water  to  the  public  fire- 
cisterns  and  public  fire-plugs  or  hydrants  of  the  city  of  Louisville  for  fire 
protection  free  of  charge.  2.  The  sinking  fund  of  the  city  of  Louisville  be- 
ing the  owner  of  the  stock  of  the  Louisville  Water  Company,  and  said  water 
company,  by  virtue  thereof,  is  the  property  of  the  city  of  Louisville,  there- 
fore, the  Louisville  Water  Company  is  hereby  exempted  from  the  payment 
of  taxes  of  all  kinds,  of  whatever  character,  — state,  municipal,  and  special." 
In  the  lower  court  the  defendant  moved  that  the  temporary  injunction  be 
made  perpetual.  This  motion  was  met  by  a  counter-motion  that  the 
company  be  compelled  by  rule  to  pay  the  taxes  into  court,  or,  failing  to  do 
80,  that  its  property  be  placed  in  the  hands  of  a  receiver  until  enough  should 
be  realized  to  pay  them.  The  latter  motion  was  overruled  and  the  injunc- 
tion made  perpetual,  the  court  holding  that  the  property  of  the  defendant 
could  not  be  seized  and  sold,  and  that  it  was  not  liable  for  the  taxes. 

The  constitution  of  Kentucky  provides  that  property  shall  not  be  exempt 
from  taxation,  except  in  consideration  of  public  services,  and  the  plaintiff 
contended,  —  1.  That  if  the  above  act  was  passed  on  the  idea  of  the  rendition 
of  public  services,  it  was  invalid,  because  the  company  rendered  no  such  public 
service  as  is  contemplated  by  the  constitution;  and  2.  That  this  was  not 
the  reason  for  its  enactment,  and  that  it  is  therefore  unconstituional.  In 
passing  upon  the  questions  involved,  the  court  said:  "  We  shall  pass  by  the 
question  whether  the  rendition  of  a  local  public  service,  as  to  furnish  the  city 
of  Louisville  with  water,  is  a  valid  cousideration  for  an  exemption  from  state 
taxation,  thereby  imposing  an  additional  burden  upon  all  the  balance  of  the 
people  of  the  state,  or  whether  it  is  a  governmental  duty  of  the  state  to  furnish 
to  a  city  water  for  fire  protection  and  sanitary  purposes  free  of  charge, either  by 
direct  taxation  upon  all  the  people  of  the  state,  or  indirectly  by  an  exemption 
from  taxation  in  favor  of  the  one  doing  so;  and  if  so,  being,  therefore,  a  valid 
consideration  for  such  an  exemption.  This  a  question  as  to  which  there  is  a 
difference  of  opinion;  and  in  view  of  the  conclusion  we  have  reached  as  to  the 
second  position  taken  by  the  appellant,  it  is  unnecessary  to  consider  it.  We 
think  it  evident  that  the  furnishing  of  water  by  the  company  to  the  city  for 
fire  protection  free  of  charge  was  not  what  induced  the  passage  of  the  act 
According  to  the  legislative  recital,  the  sinking  fund  of  the  city  owns  the  en- 
tire stock  of  the  water  company.  There  is  nothing  in  the  record  showing 
otherwise,  and  it  must  therefore  bo  assumed  to  be  true.  While  the  sinking 
fund  department  is  a  separate  corporation  from  that  of  the  city  proper,  yet 
it  is  merely  the  money-making  branch  of  the  municipal  government.  It  has 
charge  of  its  funds  and  its  investments,  whether  in  bank,  railroad,  water 
company  stocks,  or  other  valuable  and  money-making  securities.  We  see, 
therefore,  that  the  property  and  rights  of  the  water  company  belong  to  the 
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city.  While,  therefore,  the  act  recites  that  it  shall  be  the  duty  of  the  water 
company  to  famish  water  to  the  publio  fire-cisterns  and  pnblic  fire-plngs  or 
hydrants  of  the  city  for  fire  protection,  yet  this  could  not  have  been  the 
consideration  that  induced  the  passage  of  the  act,  since  it  made  no  difference 
to  the  city  whether  a  million  of  dollars  or  a  penny  might  be  paid  for  this 
service,  because  it  was  the  owner  of  the  rights  and  property  of  the  water  com- 
pany, and  it  would  therefore  be  but  a  payment  to  itself.  It  cannot  be  sup- 
posed, therefore,  that  the  legislature  intended  to  relinquish  over  ten  thousand 
dollars  of  taxes  annually  in  consideration  that  the  city  would  not  charge  it- 
self for  water  furnished  by  itself.  It  is  useless  to  inquire  why  the  act  declared 
that  the  water  company  should  furnish  water  to  the  city  free  of  charge.  Per- 
haps, as  suggested  by  counsel,  it  was  merely  to  avoid  the  trouble  of  keeping 
an  account  between  the  sinking  fund  department  and  the  city  proper.  The 
reason  which  induced  the  attempted  granting  of  the  exemption  must  there- 
fore have  been,  as  indeed  the  act  recites,  that  the  sinking  fund  of  the  city, 
or  in  other  words  the  city  itself,  owned  all  the  water  company  stock.  It 
says:  'The  sinking  fund  of  the  city  of  Louisville,  being  the  owner  of  the  stock 
of  the  Louisville  Water  Company,  and  said  water  company,  by  virtue  thereof, 
is  the  property  of  the  city  of  Louisville,  therefore  the  Louisville  Water  Com- 
pany is  hereby  exempted  from  the  payment  of  taxes  of  all  kinds,  of  whatever 
character, —  state,  municipal,  and  special.'  We  have,  therefore,  an  express 
recital  by  the  legislature  of  its  reason  for  the  attempted  exemption,  and  that 
this  was  the  true  and  only  one  is  confirmed  beyond  question  by  the  otiier  re- 
citals of  the  act.  The  question  therefore  is,  Did  the  fact  that  the  sinking 
fund,  or  in  other  words  the  city,  owned  the  water  company  stock  consti- 
tute a  valid  consideration  for  the  exemption  ?  A  municipal  corporation  lias 
a  double  character;  in  one  it  acts  strictly  in  its  governmental  capacity;  in 
the  other,  for  the  profit  or  convenience  of  its  citizens.  Considered  in  the  lat- 
ter light,  it  occupies  the  attitude  of  a  private  corporation  merely,  while  in 
the  former  it  is  an  arm  of  the  state  government,  or  a  part  of  its  political  power. 
It  is  an  impeiium  in  irrvpei'io.  The  property  necessary  to  the  exercise  of  those 
duties  which  are  strictly  governmental  is  exempt  from  taxation,  but  this  is 
not  so  of  that  which  is  held  by  the  municipality  for  the  comfort  of  its  citizens, 
individually  or  collectively,  or  for  money-making  purposes  merely.  While 
the  sinking  fund  of  the  city  of  Louisville  is  a  distinct  corporation,  yet  it  u 
owned  by  the  city,  and  merely  controls  its  funds.  It  disciiarfjjes  no  govern- 
mental duties,  and  was  created  merely  to  make  money  for  the  city.  It  may 
invest  the  funds  in  stocks  of  any  character,  if  they  are  likely  to  bring  goorl 
returns,  like  any  other  private  corporation.  It  will  hardly  be  contended  that 
if  it  were  to  invest  surplus  money  in  a  private  manufacturing  company,  that 
the  legislature  oould  constitutionally  exempt  that  company  from  taxation. 
In  short,  the  city,  in  ite  private,  and  not  its  governmental,  character,  owns 
the  stock  and  property  of  the  water  company;  and  this  ownership  is  not  ne- 
cessary to  the  execution  of  its  duties  as  a  political  or  governmental  power. 
This  being  so,  it  stands  npon  the  same  footing  as  would  any  individual  or 
body  of  persons  if  like  privileges  had  been  conferred  upon  them,  and  cannot 
be  conititutionally  exempted  frotn  state  taxes,  save  in  consideration  of  publio 
■errices.  The  fact  that  the  furnishing  of  the  water  may  incidentally  protect 
from  fire  the  public  buildings  of  the  state  will  not  support  the  exemption. 
The  privilege  waa  not  conferred,  as  the  legislature  declared,  and  as  we  have 
otherwise  shown,  for  government  \l  purposes,  bat  merely  for  a  reason  which 
will  not  support  it.     It  arose  out  j   considerations  relating  to  the  private  and 
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pecuniary  advantage  of  the  city,  and  in  which  the  state  at  large  had  no  in- 
terest": Bailey  v.  New  Tori,  3  Hill,  539;  38  Am.  Dec.  iyGd. 

"If  it  be  said  that  the  exemption  should  be  upheld  if  it  be  in  fact  sup- 
ported by  any  valid  consideration,  although  the  recited  one  be  invalid,  we 
reply  that  the  real  consideration,  and  the  one  which  moved  the  parties  to  the 
transaction,  is  to  be  regarded.  The  one  acted  upon  by  the  legislature,  and 
expressed  in  the  act,  and  which  must  have  been  understood  by  the  city,  was 
the  simple  fact  that  it  owned  the  stock  in  the  water  company.  This  was  not 
a  ralid  consideration,  and  we  have  already  seen  that  mere  incidental  protec- 
tion of  the  piiblio  buildings  does  not  aid  the  matter.  The  so-called  contract 
was  therefore  void  at  its  inception.  Instead  of  being  impaired  or  in  any 
way  forbidden  by  law,  it  never  had  any  existence;  and  it  seems  to  us  well 
that  we  feel  at  liberty  to  so  declare,  because  we  have  a  general  law  taxing 
water  companies,  and  if  one  company  be  exempt,  that  of  any  other  city  has 
an  equal  right  to  ask  the  privilege.  A  statute  exempting  one  is  certainly 
open  to  the  objection  of  impolicy,  if  indeed  it  be  not  such  unequal  and  par- 
tial legislation  as  is  forbidden  by  law.  The  appellee,  by  this  suit,  came  into 
court  asking  equitable  relief  by  injunction  or  the  exercise  of  an  extraordinary 
remedy.  Asking  equity,  it  may  well  be  required  first  to  do  equity;  and  being 
in  court,  and  liable  for  the  tax,  and  the  chancellor  being  in  possession  of  the 
case,  while  its  property  in  use  in  its  business  could  not  be  seized,  it  should 
have  been  required  to  pay  the  taxes  into  court;  or  failing  to  do  so  within  a 
reasonable  time,  the  management  of  it  should  have  been  intrusted  to  a  re- 
ceiver until  enough  was  realized  to  pay  them  and  the  costs  of  the  proceed- 
ings." 

Mr.  Justice  Prior  wrote  a  dissenting  opinion,  in  which  he  maintained  that 
under  the  above  statute  the  stock  of  the  defendant  water  company  was 
exempt  from  taxation.  After  quoting  that  portion  of  the  statute  which 
makes  it  the  duty  of  this  company  to  furnish  the  water  to  the  public  fire-cis- 
terns,  and  public  fire-plugs  or  hydrants  free  of  charge,  he  said:  "If  this  water 
company,  therefore,  owned  by  the  city,  should  refuse  or  fail  to  furnish  this 
water,  and  a  public  building  is  destroyed  by  fire  by  reason  of  this  neglect, 
it  is  evident  that  the  company  would  be  responsible  for  the  loss.  A  public 
duty  required  to  be  performed,  for  which  an  action  would  lie  for  a  failure  to 
discharge  it,  and  still  it  is  insisted  that  the  reason  prompting  the  legislature 
to  make  the  exemption  was  because  the  city  of  Louisville  in  fact  owned  the 
stock  of  the  corporation.  I  have  no  doubt  that  such  was  the  inducement; 
and  why?  Because  the  tax-payer  had  assumed  heavy  burdens  to  obtain  the 
stock,  and  a  portion  of  those  burdens  being  used  by  the  city  for  the  protec- 
tion of  both  public  and  private  property,  it  was  thought  both  equitable  and 
proper  that  the  exemption  should  be  made.  The  city  has  assumed  a  duty 
that  not  only  afford*  incidental  protection,  but  by  the  express  terms  of  the 
charter  it  is  made  obligatory  on  the  city  to  discharge  that  duty;  and  in  the 
very  next  section  following  the  exaction  of  the  duty  is  the  recital  that  as 
the  city  owns  the  stock  the  water  company  is  exempt  from  taxation.  Where 
there  is  an  exemption  we  look  to  the  act  to  see  if  there  is  a  public  service  to 
perform,  and  if  none,  the  exemption  must  be  held  invalid.  If  there  is  such 
a  consideration,  the  statute  must  stand,  however  impolitic  the  legislature 
may  be.  After  the  exaction  of  this  duty  and  its  full  performance  by  the  city, 
the  collector  of  taxes,  on  behalf  of  the  state  levied,  on  the  property  of  the 
water  company  for  the  state  taxes,  —  levied  the  tax-writ  upon  property  that 
the  citizen  had  been  taxed  to  purchase  in  order  to  supply  an  absolute  want, 
that  he  is  again  taxed  for  as  the  water  enters  his  dwelling,  and  required  t* 
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maintain,  bj  taxation  nnder  the  power  of  the  municipal  government,  the 
existence  of  the  water-works  for  the  purpose  ef  performing  a  pvblio  duty 
imposed  by  the  act  under  consideration.  It  seems  to  me  neither  just  nor 
equitable  to  consider  the  municipality  u  the  owner  of  a  prirate  corporation 
when  attempting  to  impose  such  taxation  on  the  tax-payer,  who  ia  the  real 
party  to  this  action,  and  who  receives  nothing  but  the  water  he  uses  and  drinks 
in  the  way  of  private  gain.  The  legislature,  viewing  the  question  in  this  11,'! it, 
granted  the  exemption,  and  to  make  it  binding  on  the  state,  at  least  so  long 
as  it  stands  unrepealed,  required  the  performance  of  a  public  duty  that  the 
city  has  never  failed  to  discharge.  Why  the  state  may  not  impose  upon  a 
municipality  the  performance  of  a  service  for  the  public  good  I  am  unable  to 
perceive.  It  is  but  a  subordinate  agency  of  the  state  government.  Here  the 
entire  expense  of  furnishing  water  is  placed  upon  the  tax-payers  of  the  city, 
and  this  is  proper,  because  they  are  the  real  beneficiaries;  but  the  legislature, 
knowing  the  oppressive  burdens  that  pertain  to  the  administration  of  muni- 
cipal government  in  the  imposition  of  taxes,  has  attempted  to  aid  the  tax- 
payer by  releasing  the  state  taxes  upon  a  consideration  resulting  in  the  public 
good,  and  for  a  failure  to  comply  with  or  construe  the  consideration  prompt- 
ing  the  exemption,  if  loss  should  occur,  a  legal  liability  would  at  once  arise, 
and  to  discharge  which  a  resort  to  the  tax-payer  must  be  again  had.  There 
can  be  no  constitutional  inhibition  to  such  legislation,  and  to  assign  another 
motive  on  the  part  of  the  legislature  for  the  exemption  than  the  considera- 
tion expressly  stated  in  the  act  is  no  argument  against  its  validity,  or  a  suffi- 
cient reason  for  declaring  the  act  of  exemption  unconstitutional  and  void. 
I  am  therefore  unwilling  to  impose  upon  the  tax-payer  the  sum  of  seventy- 
five  thousand  dollars  in  the  way  of  back  taxes,  in  the  face  of  a  legislative 
exemption  atanding  unrepealed,  based  upon  a  sufficient  consideration,  and 
made  with  a  view  of  affording  that  legislative  aid  to  the  tax-payer  upon  his 
performing  a  public  service." 

Taxks  —  Exemption  rROU.  — The  right  of  taxation  is  never  presumed  to 
be  surrendered  by  the  sovereign  power,  and  such  surrender  is  never  made, 
unless  it  is  the  result  of  express  terms  or  neeessary  inference:  Mayor  v.  Balli' 
more  etc.  R.  R.  Co.,  6  Gill,  288;  48  Am.  Dee.  631,  and  note.  Exemption  froDi 
taxation  as  a  contract:  See  note  to  Atwater  v.  W^odbridge,  16  Am.  Dec.  51. 
See  also  note  to  MoU  v.  Pennsylvania  R.  R.  Co.,  72  Am.  Deo.  682.  All  laws 
exempting  from  taxation  are  to  be  strictly  construed,  and  all  reasonable  in- 
tendments indulged  in  favor  of  the  state:  Montgomery  v.  Wyman,  130  111.  17. 

Taxation  —  Municipal  Corporations,  Property  of,  when  Exempt. — 
The  express  exceptions  specified  in  the  tax  law  of  Kentucky  do  not  imply 
that  no  property  not  excepted  shall  be  exempt,  or  that  municipal  property 
used  for  governmental  purposes  was  intended  to  be  taxed.  Property  owned 
and  naed  by  the  eity  of  Louisville  in  its  capacity  as  a  private  corporation  for 
ita  own  profit,  such  as  market-houses,  fire-engine  houses,  etc.,  ij  subject  to 
taxation:  Louvnille  r.  Commonwealth,  1  Duvall,  295;  85  Am.  Dec.  624  Land 
of  a  county  used  for  eounty  purposes  ia  exempt  from  all  taxation:  Worcester 
County  T.  Mayor,  116  Mass.  193;  17  Am.  Rep.  159,  and  note.  The  exemp- 
tion indicated  as  "public  property  used  for  publie  uses  "  applies  to  property, 
the  ownership  of  which  is  in  the  state  or  some  of  its  municipal  subdivisions: 
8t.  Edvnrd't  College  v.  Morria,  82  Tex.  1.  School  lands  are  exempt  from 
taxation  while  held  by  the  county:  Daugherty  v.  T/iompgon,  71  Tex.  192;  Coif 
tinental  etc  Co.  v.  Board,  SO  Tex.  489.  Property,  the  title  to  which  is  held 
by  the  United  States,  for  whatever  purpose,  is  exempt  from  taxation  wbde 
io  held:  PeopU  v.  UniUd  States,  93  111.  30;  34  Am.  Rep.  155. 
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TbvrBstatss  —  Wh«n  Subject  to  Dkbts  of  Ck3ti;i  qub  Trttst.  —Estate* 
of  erery  kind  held  in  trust  are  subject  to  the  debts  of  the  persons  for 
whose  benefit  they  are  held,  although  the  instrument  creating  the  trust 
may  provide  otherwise,  unless  the  trustee  is  given  a  discretionary  power 
to  withhold  all  pay  ment  or  benefit  from  the  cestui  que  trust. 

TmusT  Estates  undkr  Will  —  When  Subject  to  Debt  of  Cestui  qur 
Trust.  —  When  a  will  creating  a  trust  estate  provides  for  the  payment 
of  the  profits  thereof  to  the  cestui  que  trust,  unless  his  creditor  shall  at- 
tempt to  subject  them  to  the  payment  of  bis  debt,  in  which  event  such 
profits  shall  be  added  to  the  principal,  which  the  cestui  que  trust  shall  have 
absolute  power  to  dispose  of  by  will,  the  beneficiary  under  the  trust  takes 
such  an  Interest  in  the  property  as  may  be  subjected  to  the  payment  of 
bis  debts. 

Trust  Estates  —  Whin  Subject  to  Debts  of  Bknbficiart.  —  A  trust  es- 
tate, or  the  profits  thereof,  created  by  will  or  otherwise,  is  subject  to  the 
debts  of  the  beneficiary,  unless  the  instrument  creating  the  trust  divests 
him  of  all  interest  in  the  property  upon  an  attempt  by  his  creditors  to 
subject  it  to  his  debts. 

Trust  Estate  —  How  Subjected  to  Payment  of  Beneficiary's  Debts.  — 
Where  a  will  creates  a  trust  estate,  and  gives  the  beneficiary  the  pro- 
fits thereof,  with  power  to  dispose  of  the  estate  by  will,  and  his  cred- 
tor  undertakes  to  subject  the  trust  to  the  payment  of  a  debt,  the  per- 
sonalty should  first  be  applied  to  its  payment,  and,  if  need  be,  rent  out 
the  realty  for  this  purpose.  If  this  will  not  satisfy  the  debt  within  a  rea- 
sonable time,  a  sale  of  so  much  of  the  realty  as  may  be  necessary  will  be 
ordered. 

J.  P.  Hohson,  for  the  appellants. 

William  Lindsay,  Bash  and  Robertson,  and  E.  D.  Walker,  for 
the  appellee. 

Holt,  C.  J.  The  administrator  of  Henry  Bland,  having 
obtained  a  judgment  and  a  return  of  nulla  bona  against  the 
appellees,  E.  U.  and  J.  H.  Bland,  brought  this  action  to  sub- 
ject to  the  payment  of  his  debt  property,  or  the  profits  thereof, 
which  he  claims  is  held  in  trust  for  them  under  the  will  of 
their  sitter,  Maria  Bland.  The  question  is,  whether,  under  its 
provisions,  they  own  any  estate  or  interest  which  can  be  sub- 
jected by  suit  to  the  payment  of  the  debt.    The  will  provides:  — 

"1.  I  bequeath  and  devise  to  the  trustee  hereinafter  named 
all  the  property  not  otherwise  disposed  of  that  I  may  possess 
and  own  at  my  death,  real,  personal,  and  mixed,  in  trust,  and 
for  the  following  purposes:  — 

"It  is  my  will,  if  it  can  be  effectuated,  that  my  brothers 
Bvarts  and  James  shall  each  annually  (or  at  shorter  periods, 
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in  discretion  of  said  trustee)  receive  from  said  trustee  the 
rents,  interest,  dividends,  and  profits  of  my  estate,  each  one 
half  thereof.  It  is  also  my  desire  that  their  interest,  and  that 
of  each  alone,  in  the  rents,  etc.,  of  my  estate  shall  in  no  man- 
ner, directly  or  indirectly,  be  subject  to  the  debts  of  my  said 
brothers,  or  either  of  them,  which  now  exist,  or  which  they 
may  hereafter  create.  And  being  advised  that  if  the  right  of 
my  said  brothers,  or  either  of  them,  in  and  to  said  rents,  etc  * 
is  made  absolute,  certain,  and  indivisible,  that  their  creditors, 
contrary  to  my  wish  and  will,  may  possibly  subject  the  said 
rents,  dividends,  etc.,  to  their  claims, — now,  therefore,  to  meet 
this  state  of  case,  I  declare  the  right  of  my  said  brothers  to 
receive  said  rents,  profits,  etc.,  shall  only  accrue  annually,  and 
that  the  same  shall  be  paid  one  half  to  each  by  my  said  trus- 
tee, for  their  own,  their  present  or  future,  use,  or  for  their  voi- 
untary  disposition  thereof;  and  if,  by  any  legal  proceedings 
against  said  trustee,  or  my  said  brothers,  or  either,  the  said 
rents,  etc.,  shall  be  attempted  to  be  subjected  to  the  debts  of 
my  said  brothers,  or  either,  then  the  rents,  interest,  dividends, 
or  profits  for  that  of  both,  or  of  the  one  whose  interest  is  sought 
to  be  subjected,  shall  be  added  to  the  fund  referred  to  in  tiie 
next  item,  and  my  said  brothers  shall  receive  no  part  tliereof, 
or  at  least  the  one  for  whose  debt  it  is  sought  to  be  subjected. 

"2.  It  is  my  wish  that  the  principal  of  my  estate  shall  be 
so  invested  and  kept  invested  as  that  it  may  produce  a  fair 
and  reasonable  profit  and  dividend.  It  is  also  my  wish  that 
80  much  of  the  profit,  etc.,  of  my  estate  as  shall  not  under  the 
preceding  item  be  paid  to  my  said  brothers  shall  be  treated 
thereafter  as  principal  of  my  estate,  to  be  invested  in  such 
way  as  to  yield  profit. 

"3.  If  either  of  my  said  brothers  Evarts  or  James  shall 
die  unmarried  and  childless,  then  the  provisions  of  item  1 
shall  be  for  the  benefit  of  the  survivor  during  his  life,  but  the 
one  so  dying  first  may.  by  will,  devise  one  half  the  principal 
of  my  said  estate  to  whom  he  soever  desires,  but  such  devise 
not  to  take  effect  until  the  death  of  the  surviving  brother,  who 
meantime  shall  receive  the  entire  profits,  etc.,  subject  to  con- 
ditions of  item  1,  if  creditors  attempt  to  intervene,  and  the 
survivor,  Evarts  or  James,  may  dispose  of  tlie  other  half  of 
my  estate  then  remaining,  by  will,  as  he  desires.  But  if  either 
or  both  of  my  said  brothers  (Evarts  or  James)  shall  die  intes- 
tate, then  the  one  half  of  my  estate  which  he  might  have  dis- 
posed of  by  will  shall  pass  to  his  children,  if  any  he  has,  or 
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if  none,  then  to  the  children  of  his  surviving  brother  jointly 
with  my  sister  Lavinia,  and  brother  Strother,  or  their  heirs 
or  devisees." 

By  subsequent  clauses,  it  is  provided  that  if  Evarts  and 
James,  or  either  of  them,  at  any  time  become  free  of  debt, 
then  one  half  the  estate  is  to  be  conveyed  absolutely  to  the 
one  so  free;  and  in  the  event  both  become  free  or  die,  the 
trust  is  to  terminate;  also,  if  the  trusteeship  should  be  vacant, 
the  county  court  may,  upon  their  motion,  or  that  of  the  sur- 
vivor, appoint  a  trustee;  also,  that  the  trustee  may,  with  their 
consent  or  that  of  the  survivor,  make  investments,  or  sell  the 
property  and  reinvest  the  proceeds,  but  all  to  be  held  as 
principal  of  the  estate;  or  instead  of  renting  the  real  estate, 
the  trustee  may  permit  them  to  occupy  it,  or  part  thereof,  a 
fair  rent  to  be  charged,  and  enforced  as  a  lien  upon  the  crop 
if  their  creditors  attempt  to  subject  it;  also,  that  the  trustee 
may  make  all  necessary  improvements  or  repairs  with  their 
consent  or  that  of  the  survivor,  and  they  may  agree  upon  his 
compensation. 

It  is  manifest  the  purpose  of  the  testatrix  was  to  give  to 
these  two  brothers  her  estate  without  its  being  liable  for  their 
debts.  The  policy  of  our  law,  and  in  fact  its  express  provis- 
ion, forbids  the  creation  of  any  trust  by  which  this  may  be 
accomplished.  Section  21,  article  1,  chapter  63,  of  the  Gen- 
eral Statutes  says:  *'  Estates  of  every  kind  held  or  possessed 
in  trust  shall  be  subject  to  the  debts  and  charges  of  the  per- 
sons to  whose  use  or  for  whose  benefit  they  shall  be  respect- 
ively held  or  possessed,  as  they  would  be  subject  if  those  per- 
sons owned  the  like  interest  in  the  property  held  or  possessed 
as  they  own  or  shall  own  in  the  use  or  trust  thereof." 

Accordingly,  this  court  has  always  subjected  property  held 
in  trust  to  the  payment  of  the  debts  of  the  cestui  que  trust, 
unless  a  discretionary  power  was  given  to  the  trustee  to  with- 
hold all  payment  or  benefit  from  him.  In  such  a  case  there 
exists  no  ownership  by  the  cestui  que  trust  in  the  use  of  the 
property.  He  has  no  beneficial  interest.  The  ownership  is 
in  the  trustee,  with  the  power  to  give  or  not,  as  he  may  please. 
There  exists  no  claim  which  the  cestui  que  trust  can  enforce 
against  the  trustee,  and  therefore  no  right  exists  in  the 
debtor  which  the  creditor  may,  by  substitution,  enforce. 

The  will  of  Maria  Bland,  however,  creates  no  such  trust, 
but  one  is  created  in  the  profits  of  the  estate,  which  the  will 
provides  shall  be  forfeited  in  case  the  creditors  of  the  cestuis 
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que  trust  attempt  to  subject  them  to  the  payment  of  their 
debts.  This  having  been  done  by  the  institution  of  this  suit, 
it  is  now  claimed  that  ipso  facto  they  have  been  divested  of 
all  interest  in  the  estate.  It  is  contended  that  the  testatrix 
had  a  right  to  annex  a  condition  to  the  bounty;  that  she  had 
a  right  to  say  it  should  be  defeasible  in  a  certain  event,  and 
that  this  cannot  be  said  to  be  in  fraud  of  any  creditor  of  the 
cestui  que  trust. 

Trusts  created  by  will  are  to  be  regarded  according  to  the 
intention  of  the  testator,  unless  it  be  contrary  to  law  or  public 
policy.  He  cannot  so  execute  his  will  that  a  compliance  with 
it  will  result  in  a  violation  of  law.  He  cannot  override  the 
statute.  The  power  to  make  the  will  comes  from  it.  The  stat- 
ute, supra,  however,  only  subjects  trust  estates  of  every  descrip- 
tion to  the  debts  of  the  cestui  que  trust,  and  it  is  said  that  here, 
by  the  happening  of  the  contingency  named  in  the  will  which 
was  to  work  a  forfeiture,  no  trust  exists.  Conceding  this  to 
be  true,  yet  it  will  be  noticed  the  intended  forfeiture  relates 
alone  to  the  profits  of  the  estate;  and  in  the  event  they  do  not 
go  to  the  conditional  cestuis  que  trust,  they  are  to  become  a 
part  of  the  principal  of  the  estate. 

The  case  is  unlike  that  of  Marshall's  Trustee  v.  Rash,  87 
Ky.  116,  12  Am.  St.  Rep.  467,  because  there  the  portion  of  the 
cestui  que  trust  was  given  to  him  absolutely,  but  with  discre- 
tion in  the  trustee,  in  whom  the  control  or  title  was  vested,  to 
pay  him  such  portions  of  the  profits  and  in  such  manner  as 
he  might  think  best.  This  was  but  giving  him  a  reasonable 
discretion  in  the  matter,  — one  which  he  was  bound  to  exer- 
cise in  good  faith,  and  the  reasonable  exercise  of  which  a 
court  would  compel  for  the  benefit  of  the  beneficiary.  In  that 
case  both  the  estate  and  the  right  to  the  profits  belonged  to 
the  cestui  que  trust,  the  title  and  control  being  vested  in  the 
trustee.  There  was  no  question  of  forfeiture  in  the  case,  or  of 
the  existence  or  non-existence  of  an  estate  in  the  debtor,  and 
it  was  properly  subjected  to  the  payment  of  his  debts.  The 
statute  applied  in  that  case. 

It  will  not  do  to  say  that  the  intention  of  the  testator  must 
be  executed  without  regard  to  the  existing  law.  Suppose  he 
were  to  give  a  fund  in  trust,  and  merely  provide  that  it  should 
not  be  liable  for  the  debts  of  the  cestxii  que  trust.  To  subject 
it  to  them  would  violate  \he  testator's  intention,  and  yet  no 
one  will  claim  that  it  could  not  be  done.  The  testator  nju-st, 
in  making  his  will,  conform  to  the  existing  law.     Upon  the 


394  Bland  v.  Bland.  [Ken tacky, 

other  hand,  the  case  of  White  v.  Thomas,  8  Bush,  661,  relied 
upon  by  the  other  side,  is  not  like  this  one.  There  the  cestui 
que  trust  had  no  power  to  dispose  of  the  estate.  The  property 
was  devised  to  an  executor  in  trust  for  a  person,  with  permis- 
sion to  the  executor  of  aflFording  to  another  party  the  use  or 
the  value  of  the  use  of  a  part  of  it;  and  the  creditor  of  the 
latter  attempted  to  subject  this  use  to  the  payment  of  bis 
debt.  The  mere  use  was  given,  it  to  terminate  if  any  sale 
should  be  attempted  by  the  donee  or  any  creditor. 

In  this  case,  however,  the  provision  of  the  will  relative  to 
forfeiture  relates  merely  to  the  profits  of  the  estate,  and  it  is 
provided  that  in  the  event  of  the  happening  of  the  condition 
of  forfeiture,  they  are  to  become  a  part  of  the  principal  of  the 
estate. 

Undoubtedly,  a  testator  is  under  no  obligation  to  provide 
for  the  payment  of  the  debts  of  the  devisee.  It  is,  of  course, 
no  fraud  upon  the  creditors  if  he  does  not  do  so.  He  may 
condition  his  bounty  as  suits  him,  if  he  violates  no  rule  of  law. 
He  may  provide  that  it  shall  cease  upon  the  bankruptcy  of 
the  donee,  and  go  to  another;  also,  that  this  shall  take  place 
upon  the  filing  of  a  creditor's  suit  to  subject  the  estate  to  the 
debt  of  the  first  donee:  Bramhall  v.  Ferris,  14  N.  Y.  41;  67 
Am.  Dec.  113.  He  cannot,  however,  substantially  give  the 
estate  to  the  debtor,  and  at  the  same  time  place  it  beyond  the 
reach  of  his  creditors. 

Here  the  testatrix  gives  to  her  two  brothers  the  absolute 
power  of  disposing,  by  will,  of  the  estate.  It  is  not  a  mere 
power  of  disposition  to  some  particular  person,  or  for  some 
particular  purpose;  but  they  may,  by  will,  dispose  of  it  in  any 
way  they  desire.  This  unlimited  power  of  dii^posal  is  utterly 
inconsistent  with  the  idea  that  the  party  possessing  it  has  no 
interest  in  the  property.  It  is  only  in  cases  where  the  hap- 
pening of  the  event  has  divested  the  devisee  of  all  interest  in 
the  property  that  the  courts  have  said  there  was  nothing  that 
could  be  reached  by  his  creditors.  As  careful  an  examination 
as  we  have  been  able  to  make  shows  this  to  be  the  fact. 

In  this  instance,  by  the  happening  of  the  event  named  in 
the  will,  the  profits,  instead  of  being  paid  to  the  cestuis  que 
trust,  became  a  part  of  the  principal  of  the  estate,  with  the 
power  in  them  to  dispose  of  it  all,  by  will,  as  they  please.  It 
can  hardly  be  said  there  was  any  forfeiture  of  the  profits  as  to 
them;  and  while  the  case  undoubtedly  is  of  a  character  war- 
ranting discussion  pro  et  con,  yet,  regarding  all  the  provisions 
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of  the  will,  the  property  is  substantially  that  of  E.  U.  and 
James  H.  Bland. 

The  testatrix  desired  to  so  provide  that  their  creditors  could 
not  reach  it.  This  she  evidently  attempted  to  do;  but  she 
also  undoubtedly  thought  and  intended  that  even  after  tlie 
happening  of  the  event  which  would  add  the  profits  to  the 
principal  of  the  estate,  and  stop  their  payment  by  the  trustee 
to  her  two  brothers,  they  would  still  be  the  real  beneficiaries 
of  the  estate.  This  being  her  intention,  and  this  being  the 
real  effect  of  the  will,  the  property  is  liable  to  their  debts. 
The  law  regards  the  substance  rather  than  the  form;  and  per- 
sons disposing  of  their  property  by  will  cannot  be  permitted 
to  really  make  a  debtor  the  beneficiary  of  their  bounty,  and 
by  evasion  defeat  the  statute  for  the  protection  of  the  creditor. 

The  judgment  sustaining  the  demurrer  to  the  petition  and 
dismissing  the  action  is  reversed,  with  directions  to  the  lower 
court,  in  the  event  no  valid  defense  is  presented  to  the  appel- 
lant's debt,  to  apply  to  its  payment  the  personalty  of  the  es- 
tate, and  if  need  be,  rent  out  the  realty  for  this  purpose;  and 
if  this  will  not  satisfy  it  within  a  reasonable  time,  then  a  sale 
of  so  much  of  the  realty  as  may  be  necessary  will  be  ordered ; 
and  for  all  further  necessary  proceedings  consistent  with  this 
opinion.  

In  thb  casb  of  Bull  r.  Kentucky  National  Bank,  90  Ey.  452,  a  testator 
named  Bull  devised  certain  specified  property  to  his  two  sons,  to  be  held  in 
tmst  by  his  executor,  and  to  be  controlled  by  the  latter  during  the  lifetime 
of  such  sons,  the  executor  to  pay,  in  quarterly  payments,  the  net  proceeds  of 
the  rents  and  profits  to  the  beneticiaries.  The  will  also  contained  the  follow- 
ing provision:  "The  said  property  shall  not  be,  in  any  manner,  encumbered 
by,  nor  shall  it  or  its  rents  or  profits  be  in  auy  way  anticipated  by.  or  in 
any  way  sabjected  to,  the  debts  of  my  son  Edward,  either  by  process  of  law 
or  by  auy  order,  assignment,  or  contract  he  may  make;  and  should  it  at  any 
time  be  held  by  a  court  of  last  resort  that  said  rents  and  profits  are  liable  to 
be  subjected  to  the  debts  of  Edward,  or  liable  to  be  anticipated  or  encum- 
bered by  him,  then,  in  that  event,  I  direct  that  my  executor  shall  thenceforth 
pay  the  rents  and  profits  of  said  property  to  the  wife  of  said  Ekiward  for 
separate  ase,  free  from  the  debts  or  control  of  her  said  husband." 

The  son  Edward  executed  bis  notes  for  a  large  amount,  and  the  Kentucky 
National  Bank  discounted  them  for  his  benefit.  After  exhausting  its  remedy 
at  law  against  him  in  seeking  to  recover  on  the  notes,  it  sought  relief  in 
equity  against  the  trust  estate.  It  recovered  judgment  in  the  lower  court, 
and  the  beneficiary  appealed. 

The  appellate  court  decided,  however,  that  Edward,  by  incurring  indebted- 
ness  on  the  notes,  thereby  became  divested  of  all  interest  in  the  trust  estate, 
nnder  the  terms  of  the  will,  and  consequently  that  only  the  income  due  at 
the  time  of  the  rendition  of  the  opinion  could  be  subjected  to  his  debts.    Thia 


396  Bland  v.   Bland.        [Kentucky, 

case  is  diatingaished  from  th«  principal  cm«  of  Bland  r.  Bland,  90  Ey.  400, 
ante,  p.  890,  on  the  ground  that  in  the  latter  case  the  "devisee  was  never  di« 
vested  of  his  interest  or  deprived  of  his  title,  bat  was  in  fact  given  such  an 
absolute  estate  as  to  exclude  the  idea  that  he  was  not  in  every  sense  a  benefi- 
ciary. Here  the  use,  and  we  might  say  the  life  estate,  ceases  in  Edward  and 
becomes  vested  in  his  wife;  so  there  is  no  estate  in  Edward  for  either  himself 
or  his  creditor,  and  as  the  devisor  (his  father)  had  the  power  to  make  such  a 
limitation  or  create  the  defeasance  when  disposing  of  his  own  estate,  neither 
Edward  nor  his  creditor  can  complain.  Equitable  life  estates,  or  a  beneficial 
interest  in  the  debtor,  cannot  escape  subjection  to  the  payment  of  his  debts. 
But  here  he  had  no  estate,  because  the  devisee  becomes  divested  by  the  very 
terms  of  the  will,  that  neither  misleads  nor  deceives  tht  creditor,  who  is 
trusting  the  beneficiary  in  the  business  transaction." 

The  court  further  said:  "  When  you  take  from  the  principal  devisee  the 
use  or  enjoyment  of  the  income  (and  this  is  all  he  is  entitled  to),  nothing 
remains  of  the  estate  for  him.  There  is  no  estate  left  in  Edward  that  a 
chancellor  can  reach,  or  to  which  Edward  conld  assert  any  right  after  the 
happening  of  the  event  by  which  he  is  divested  of  title,  and  his  wife  be- 
comes  entitled  to  the  rents  and  profits.  It  is  argned  that  this  is  a  mere 
evasion  of  the  statute  by  which  it  is  provided  that  '  estates  of  every  kind 
held  or  possessed  in  trust  shall  be  subject  to  the  debts  and  charges  of  the 
persons  to  whose  use  or  for  whoso  benefit  they  shall  be  respectively  held  or 
possessed,'  etc.,  and  that  no  such  devise  should  receive  the  sanction  of  this 
court.  That  it  was  the  purpose  of  the  testator  that  his  sons  should  use  and 
enjoy  the  property  devised  to  them  unmolested  by  any  creditor  is  apparent, 
but  this  affords  no  reason  for  disturbing  the  provisions  of  his  will  on  this  sub- 
ject, if,  by  its  terms,  their  equitable  interest  has  passed  to  others.  It  is  a 
mistaken  idea  to  say  that  the  devise  gave  to  the  sons  an  equitable  life  estate 
in  this  property,  or  in  the  rents  and  profits,  as  by  the  provisions  of  the  will 
under  which  this  title  is  passed  to  the  sons  they  are  to  become  divested  of 
the  title  upon  a  certain  contingency.  The  testator  was  not  required  to  anti- 
cipate the  extravagance  of  the  beneficiaries  of  his  bounty  so  as  to  provide  for 
those  who  might  thereafter  become  their  creditors;  but,  on  the  contrary,  the 
property  devised  belonging  to  him,  he  had  the  right,  and  it  was  his  duty,  to 
secure  the  sons,  and  particularly  their  families,  against  such  a  reckless  usq  of 
their  property  as  might  reduce  them  to  want.  There  is  nothing  in  such  a 
provision  as  affects  a  sound  public  policy  or  makes  this  devise  of  the  testator 

superior  to  the  law  of  the  land A  testator  cannot  vest  the  title  in  a 

trustee  for  the  use  of  another  and  prevent  its  enjoyment  by  the  cestui  que 
trust  without  subjecting  it  to  the  debts  of  the  latter.  This  is  the  rule  in  this 
state,  and  the  doctrine  recognized  in  this  case  is  not  inconsistent  with  it. 
While  the  trustee  holds  the  property  for  the  use  of  the  debtor,  he  holds  it 
subject  to  the  claims  of  his  creditors,  but  where  the  property  or  its  profits  is 
to  be  applied  to  the  use  of  the  beneficiary  (the  debtor)  for  a  limited  period,  or 
until  the  happening  of  a  certain  event,  when  the  title  or  the  entire  profits 
is  to  vest  in  another,  then  the  right  of  the  creditor  to  subject  it  for  th« 
debt  of  the  rtrst  taker  is  gone." 

The  following  authorities,  and  quotations  therefrom,  were  given  in  support 
of  the  doctrine  announced:  "In  Brandon  v.  Robinson,  18  Ves.  429,  Lord  El- 
don  said:  'There  is  no  doubt  that  property  may  be  given  to  a  man  until  ha 
■hall  become  bankrupt.  It  is  equally  clear,  generally  speakiog,  that  if 
property  is  given  to  a  man  for  his  life,  the  donor  cannot  take  away  the  inci- 
dents of  a  life  estate.     If  a  condition  is  so  expressed  as  to  \mount  to  a  linii- 
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tation,  reducing  fhe  interest  short  of  a  life  estate,  neither  the  man  nor  his 
assignees  can  have  it  beyond  the  period  limited.'  This  statement  of  the  lord 
chancellor  embraces  the  whole  law  in  this  class  of  cases. 

"  In  the  case  of  Oldham  v.  Oldham,  i-eported  in  L.  R.  3  Eq.  404,  before  th« 
□uuter  of  the  rolls,  the  question  was,  whether  Oldham  bad  been  divested  of 
his  life  interest  in  an  annuity  by  entering  into  a  composition  with  creditors, 
the  annnity  to  pass  to  the  wife  in  the  event  he  should  anticipate  or  dispose  of 
the  fund,  or  should  have  a  fiat  in  bankruptcy  duly  issued  against  him.  Ho 
pledged  this  future  income,  and  in  a  contest  between  the  creditors  of  Oldham 
and  the  trustees  it  was  adjudged  that  the  stipulations  of  the  trust  should  bo 
executed,  and  that  his  life  interest  was  gone. 

"The  case  of  Sheev.  Hale,  13  Ves.  404,  in  chancery,  John  Mootham,  by  his 
will,  bequeathed  to  his  son,  through  trustees,  an  annuity  of  two  hundred 
pounds  during  his  life,  with  the  condition  that  it  was  to  fall  into  the  residuum 
of  the  estate  in  the  event  his  son  should  sell,  assign,  or  part  with  the  same  as  a 
Mcority  for  money  to  be  advanced,  or  should  anticipate  the  same  by  pledg- 
ing, etc.,  except  only  as  to  the  then  next  annual  quarterly  payment.  The 
•on  took  the  benefit  of  the  insolvent  act,  and  his  assignees  claiming;  the  an- 
nnity, it  was  held  that  the  assignees  could  not  take  the  fund,  but  that  it 
passed  as  directed  bj  the  will. 

"The  doctrine  of  the  English  courts  is  well  settled  on  the  point  involved, 
and  the  courts  of  this  country  have  followed  it.  In  NHiola  v.  Baton,  91  U.  S. 
716,  the  supreme  oonrt  was  not  disposed  to  accept  the  doctrine,  in  so  far  as  it 
restricted  the  power  of  testamentary  disposition  so  as  to  prevent  the  bene- 
floiary  from  using  and  enjoying  the  benefits  of  the  devise  against  the  claims 
of  creditors.  In  that  case,  the  bankruptcy  of  the  devisee  was,  by  the  will, 
to  terminate  all  his  interest  in  the  estate,  and  his  creditors  were  denied  the 
right  to  the  estate  or  its  profits  after  the  act  of  bankruptcy.  Where  the  debtor, 
who  is  the  beneficiary,  has  any  substantial  right  in  the  property  that  a  chan- 
cellor can  enforce,  then,  so  long  as  this  right  continues,  his  interest  is  liable 
for  his  debts,  bnt  no  longer.  The  event  happening  upon  which  the  interest 
passes  to  another,  the  creditor  is  without  remedy.  Nor  are  we  without  pre- 
oedent  establishing  the  doctrine  that  the  event  upon  which  the  beneficiary 
may  be  divested  of  title  may  be  the  decision  of  a  chancellor  subjecting  the 
interest  or  income  to  the  payment  of  the  debts  of  the  cestui  que  trtis/. " 

"  In  the  case  of  White  v.  Thonuu'a  Ti-wUe,  8  Bush,  661,  the  will  provided 
that  the  right  of  another  to  own  the  property  devised  should  not  be  subject 
to  alienation  or  sale,  and  that  the  right  to  the  nse  should  terminate  upon  an 
attempt  to  do  so  by  the  beneficiary  or  her  creditors.  This  provision  was  up. 
held  on  the  ground  that  Mrs.  White  had  no  interest  in  the  property." 

In  Bramhai  r.  Ferru,  14  N.  Y.  44,  67  Am.  Dec.  113,  it  was  decided  that 
a  provision  in  a  will  that  the  interest  of  the  devisee  should  oease  on  the  re- 
covery of  a  jadgment  by  creditors  was  valid. 

For  the  reasons  above  given,  the  judgment  of  the  lower  oonrt  was  rerersed, 
that  a  judgment  subjecting  the  income  due  at  the  date  of  the  delivery  of  this 
opinion  might  be  entered,  after  which  all  interest  of  the  sons  oeaaes  in  the 
profits  and  income  of  the  property. 

Tbcbts  —  LiABiuTT  or  Tkust  Estatks  roB  Dbbts  or  Bbxiticiakt.  —  A 
discretion  may  be  given  to  a  trustee  in  the  management  and  control  of  the 
trust  estate,  and  as  to  the  amount  of  profits  to  be  paid  therefrom,  and  the 
manner  of  paying  them  to  the  beneficiary,  bnt  the  rights  of  the  letter's  cred- 
itors cannot  be  impaired,  under  the  General  Statutes  of  Kentucky,  providing 
that  trust  estates  shall  be  liable  for  the  debts  of  the  ceatui  qui  trust,  the  same 
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as  if  he  held  the  legal  title:  Marshall  v.  Rash,  87  Ky.  116;  12  Am.  St.  Rep. 
467,  and  note.  As  to  the  validity  of  a  trust  providing  that  property  shall  go  to 
a  beneficiary,  to  the  exclusion  of  his  alienees  and  creditors,  see  Smith  v.  Towers, 
69  Md.  77;  9  Am.  St.  Rep.  398,  and  extended  note  404.  When  a  trust  es- 
tate is  set  apart  for  the  benefit  of  a  beneficiary,  by  a  will  which  declares  that 
the  profits  of  the  property  so  set  apart  are  for  his  use,  but  that  neither  the 
estate  nor  the  profits  shall  be  bound  for  his  debts,  past  or  future,  other  than 
for  decent  and  comfortable  support,  and  that  at  his  death  the  property  shall 
pass  to  another  person,  the  beneficiary  does  not  take  any  absolute  property 
in  the  profits  of  the  estate  which  he  might  have  aliened,  nor  can  such  profits 
be  reached  by  creditor's  bill  against  him:  Oarland  r.  Oarland,  87  V*.  758; 
24  Am.  St.  Rep.  682,  and  tzteadtd  not*. 
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[90  KlMTUCKY,  444.] 

McKioiTAL  CoRPOEATioif  —  Oh©inanc«  Taxin<j  Insueanck  Aoikcies.  —  A 
city  having  authority  to  license  and  tax  all  insurance  agencies  has  power 
to  compel  each  insaranoe  agent  to  pay  a  separate  tax  for  each  company 
represented  by  him. 

MuMiciPAL  Corporations  —  Ordinances  —  Validitt  oi.  —  A  municipal 
ordinance  enacted  under  a  general  grant  of  power  or  by  virtue  of  inci- 
dental authority,  if  unfair  and  partial  in  its  operation,  will  be  declared 
▼oid.  Ordinances  purporting  to  regulate  callings,  or  otherwise,  must  pre- 
serve  equality  of  right. 

Municipal  Corporations  —  Ordinancb  Taxino  Insurancb  Aqints  — 
Wh«n  Void  for  Discrimination.  —  A  municipal  ordinance  imposing  a 
tax  upon  agents  of  insurance  companies  not  located  within  the  city 
which  is  not  imposed  upon  agents  of  companies  located  therein,  and  re- 
quiring the  agent  to  pay  a  separate  tax  for  each  outside  company  repre- 
sented by  him,  is  void,  as  being  an  unjust  and  oppressive  discrimination 
against  agents  of  insurance  companies  not  located  within  the  city. 

Municipal  Corporations  —  Ordinance  Taxing  Inburancb  Aosnti  — 
When  Void  for  Discrimination.  —  An  ordinance  imposing  a  license 
upon  agents  of  insurance  companies  not  located  in  the  city  which  is  not  im- 
posed upon  agents  of  companies  located  therein,  and  giving  any  resident 
of  the  city  who  has  procured  a  license  to  transact  business  for  such  com- 
pany not  located  therein  the  right  to  employ  as  many  solicitors  as  he 
may  desire,  which  right  is  not  given  to  non-resident  agents,  is  void,  as 
an  unjust  discrimination  against  agents  who  are  not  residents  of  the  city. 

Municipal  Corporations  —  Ordinance,  when  Void  as  Discrimination.  — 
A  municipal  ordinance  which  not  only  discriminates  between  residents 
of  the  city  enacting  it  and  those  residing  outside  of  it,  whether  within 
or  without  the  state,  but  also  places  a  burden  upon  some  of  its  residents, 
while  others  engaged  in  similar  business  are  exempt,  is  anreasouable 
and  void,  as  partial  legislation. 

Tisdale  and  Gray,  for  the  appellants. 

W.  A.  Byrne,  for  the  appellee. 
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Holt,  C.  J.  This  appeal  questions  the  validity  of  an  ordi- 
nance of  the  city  of  Covington  entitled  "  An  ordinance  to  im- 
pose a  license  tax  upon  certain  insurance  agents  and  solicitors," 
and  which  provides:  — 

"  Be  it  ordained  by  the  city  council  of  Covington  that  no 
person,  unless  he  shall  have  procured  a  license  therefor,  shall 
transact  any  business  as  agent  or  solicit  for  any  insurance 
company  not  located  within  the  city  of  Covington,  Kentucky; 
and  such  agent  or  solicitor  shall  procure  a  separate  license  for 
each  insurance  company  for  which  he  shall  transact  said  busi- 
ness; provided,  that  any  resident  of  said  city  who  shall  have 
procured  a  license  to  transact  business  for  any  such  company 
may  employ  as  many  solicitors  as  he  may  desire  to  solicit  and 
procure  business  for  him  for  said  company;  and  provided  fur- 
ther, that  when  said  business  shall  be  conducted  by  several 
persons  in  partnership,  a  license  to  such  persons  in  the  name 
of  the  firm  shall  authorize  each  member  of  the  firm  to  trans- 
act the  business  of  the  partnership,  but  the  name  of  each 
member  of  the  firm  shall  be  specified  in  the  license." 

Other  sections  provide  as  to  the  license  fees,  and  for  the 
prosecution  and  punishment,  by  way  of  fine,  of  violators  of  the 
ordinance.  The  only  provision  in  the  city  charter  authorizing 
any  ordinance  upon  the  subject  is:  "The  council  shall  have 
the  power  to  license  and  tax  all  exchange,  loan,  and  brokers' 
offices,  agencies  of  insurance  offices,  ....  in  said  city,"  etc. 

The  appellants,  A.  G.  Simrall  &  Co.,  residents  of  the  city 
of  Covington,  are  insurance  agents.  As  such,  they  represent 
in  said  city  the  Fire  Insurance  Association  of  Philadelphia, 
Pennsylvania,  and  judgment  for  a  fine  having  been  rendered 
against  them,  as  individuals,  for  failing  to  take  out  license  as 
the  agents  of  the  association,  they  are  defending  against  it,  upon 
the  ground  that  the  ordinance  is  invalid.  The  lower  court 
held  otherwise,  and  they  have  appealed.  It  is  contended,  —  1. 
That  the  city  charter  does  not  authorize  the  levy  of  a  license 
tax  against  an  insurance  agent  for  each  company  that  he  may 
represent,  but  only  against  his  business  or  agency;  and  that 
when  he  pays  the  one  license  fee  he  may  represent  as  many 
companies  as  see  fit  to  employ  him.  In  our  opinion,  however, 
a  fair  and  reasonable  construction  of  the  language,  "to  license 
and  tax  all  ...  .  agencies  of  insurance  offices,"  gives  tho 
power  to  compel  each  agent  to  pay  the  tax  as  to  each  company 
represented  by  hiiu.  It  is  quite  comprehensive  in  terms;  and 
unless  this  construction  be  the  true  one,  an  agent  representing 
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a  dozen  companies  only  pays  as  much  as  he  who  is  the  agent 
of  but  one,  and  this,  too,  although  it  is  probable  the  former 
does  twelve  times  as  much  business  as  the  latter,  or  at  least 
much  more.  It  cannot  well  be  presumed  that  the  legislature 
intended  such  inequality,  and  a  construction  is  not  required 
which  is  likely  to  work  out  such  a  result. 

It  is  next  urged  that  the  charter  provision  does  not  author- 
ize the  passage  of  such  an  ordinance,  and  that  it  is  invalid, 
because  it  is  unequal,  unjust,  and  partial. 

Counsel  for  the  city  refer  to  decisions  of  this  court  holding 
that  the  legislature  may  impose  upon  a  foreign  corporation 
proposing  to  do  business  in  this  state  terms  and  conditions  to 
the  exercise  of  its  powers:  Commonwealth  v.  Milton,  12  B.  Mon. 
212;  54  Am.  Dec.  522;  Phoenix  Ins.  Co.  v.  Commonwealth,  5 
Bush,  68;  96  Am.  Dec.  331.  Undoubtedly,  this  is  the  declared 
rule  in  this  state.  The  extent  of  this  power  need  not  be  con- 
sidered. Certainly,  it  reaches  so  far  that  the  legislature  may 
provide  for  the  safety  of  our  people  in  dealing  with  the  cor- 
poration. The  rule  is  founded  upon  the  fact  that  the  exercise 
of  the  corporate  powers  here  rests  alone  upon  comity.  If  the 
act  of  incorporation  had  of  itself  extraterritorial  force,  con- 
fusion and  conflict  between  the  two  powers  would  constantly 
ensue. 

We  fail  to  see,  however,  that  this  rule  has  any  bearing  upon 
this  case.  The  ordinance  aflfects  the  individual.  He  is  re- 
quired to  pay  the  tax  and  obtain  the  license.  Its  penalty  for 
a  failure  is  upon  him.  Indirectly,  the  interest  of  the  insurance 
companies  may  be  involved,  but  the  ordinance  relates  directly 
to  and  deals  with  the  individual  person,  and  in  this  light  the 
question  is  to  be  considered.  The  person  who  represents  a 
Covington  insurance  company  requires  no  license,  while  the 
representative  or  solicitor  of  any  other  company  must  obtain 
a  license  as  to  each  company  he  represents.  If  the  represent- 
ative be  a  resident  of  the  city,  he  may  employ  as  many  as  he 
may  desire  to  solicit  for  his  company.  Thus  the  ordinance 
discriminates  in  two  ways.  As  to  the  last,  however,  the  ap- 
pellants are  not  in  an  attitude  to  complain,  because  they  are 
residents  of  the  city.  They  are  taxed,  however,  for  the  priv- 
ilege of  earning  a  livelihood,  while  their  neighbor,  who  earns 
his  in  the  same  way,  goes  untaxed,  the  only  difference  being 
that  one  works  for  a  city  company,  while  the  other  represents 
one  located  either  in  or  out  of  the  state,  but  outside  of  the  city. 

A  doubt  as  to  the  constitutionality  of  a  legislative  act  must 
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be  resolred  in  its  favor;  but  while  the  right  to  license  may  be 
delegated  to  municipal  governments  by  the  legislature,  yet 
this  authority  is  to  be  strictly  construed  and  closely  pursued: 
Sedgwick  on  Statutory  and  Constitutional  Law,  466. 

Municipal  corporations  may  exercise,  —  1.  Those  powers 
which  are  expressly  granted;  and  2.  Those  necessarily  im- 
plied or  incident  to  those  expressly  granted,  and  which  are 
indispensable  to  a  proper  execution  of  the  objects  of  the  cor- 
poration. Their  authority  is  not  to  be  so  strictly  construed 
as  to  defeat  the  legislative  intention;  but  if  there  be  a  fair  and 
reasonable  doubt  of  the  existence  of  the  power,  it  should  be 
resolved  by  a  court  against  the  municipality,  and  especially 
so  if  the  exercise  of  it  will  encroach  upon  the  rights  of  the  in- 
dividual or  the  public.  The  scope  of  the  delegated  sovereignty 
is  not  to  be  enlarged  by  a  liberal  construction.  These  prin- 
ciples are  elementary,  and  the  citation  of  authority  is  unne- 
cessary. They  are  necessary  to  the  proper  maintenance  of 
legislative  authority  in  this  direction.  Without  them,  it  would 
dwindle  away,  resulting  in  mischief,  and  behind  them,  there- 
fore, lies  the  best  of  reasons.  The  legislature  has  not,  however, 
attempted,  by  the  charter  provision  of  the  appellee,  to  author- 
ize it  to  pass  an  unequal  and  partial  ordinance.  If  it  had 
done  so,  the  legislative  power  might  well  be  questioned  and 
denied.  But  the  council  of  the  city,  under  the  general  power 
*'to  license  and  tax  ....  agencies  of  insurance  oflBces,"  has 
enacted  what  is  unmistakably  such  an  ordinance. 

Perhaps  the  most  distinguishing  feature  of  the  common  law 
is  its  regard  for  the  protection  and  equality  of  individual  right. 
It  is  a  rule,  therefore,  that  where  the  by-law  of  a  municipal- 
ity, enacted  under  a  general  grant  of  power  or  by  virtue  of  its 
incidental  authority,  is  unfair  and  partial  in  its  operation,  it 
iWill  be  declared  void.  It  will  not  be  upheld  if  it  be  unreason- 
able  and  oppressive.  It  must  not  contravene  common  right 
or  the  general  law  of  the  state,  or  make  unwarranted  or  spe- 
cial discriminations. 

Cooley  on  Constitutional  Limitationi,  pages  200  and  202, 
Bays:  "  Municipal  by-laws  must  also  be  reasonable.  When- 
ever they  appear  not  to  be  so,  the  court  must,  as  a  matter  of 

law,  declare  them  void So  a  by-law,  to  be  reasonable, 

should  be  in  harmony  with  the  general  principles  of  the  com- 
mon law." 

Judge  Dillon  says:  "  As  it  would  be  unreasonable  and  un- 
just to  make,  under  the  same  circumstances,  an  act  done  by 
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one  person  penal,  and  if  done  by  another  not  so,  ordinances 
which  have  this  efifect  cannot  be  sustained.  Special  and  un- 
warranted discrimination,  or  unjust  or  oppressive  interference 
in  particular  cases,  is  not  to  be  allowed.  The  powers  vested 
in  municipal  corporations  should,  as  far  as  practicable,  be  ex- 
ercised by  ordinances  general  in  their  nature  and  impartial  in 
their  operation  ":  1  Dillon  on  Municipal  Corporations,  sec.  322. 

These  views  are  enforced  in  the  cases  of  Mayor  of  Mobile  v. 
Yuille,  3  Ala.  137;  36  Am.  Dec.  441;  Robinson  v.  Mayor  of 
Franklin,  1  Humph.  156;  34  Am.  Dec.  625;  Anderson  v.  City  of 
Wellington,  40  Kan.  173;  10  Am.  St.  Rep.  175;  and  many  other 
cases  that  might  be  cited.  All  recognize  the  rule,  which  is 
fundamental,  that  the  by-laws  of  a  municipality,  whether  they 
purport  to  regulate  callings  or  otherwise,  must,  as  indeed  must 
every  law,  preserve  equality  of  right.  Those  exercising  the 
same  privilege  must  be  treated  alike.  The  door  must  be 
closed  to  none  by  discrimination,  if  we  would  avoid  monopoly 
and  wrong.  This  principle  is  as  necessary  to  sound  legislation 
as  the  circulation  of  the  blood  is  to  the  human  system,  or  the 
flow  of  tide-water  to  the  ocean.  It  has  produced  a  line  of  de- 
cisions which  are  universally  regarded  as  sound  by  the  courts 
of  the  country. 

Thus  in  Ex  parte  Frank,  52  Cal.  606,  28  Am.  Rep.  642,  an 
ordinance  of  a  city,  passed  under  a  general  charter  power,  ex- 
acting a  license  for  selling  goods,  and  fixing  one  rate  for  sell- 
ing goods  at  the  time  within  the  city,  and  another  and  much 
larger  for  those  without,  was  held  invalid,  as  unjust,  partial, 
and  oppressive.  In  Mayor  etc.  v.  Althrop,  5  Cold.  554,  an  or- 
dinance discriminating  between  merchants  and  other  dealers 
residing  within  and  those  without  the  limits  of  the  city,  and 
prescribing  a  special  rate  of  taxation  for  the  latter,  was  de- 
clared to  be  beyond  the  limit  of  constitutional  legislation.  In 
this  state,  we  have  no  constitutional  provision  as  to  taxation 
eo  nomine,  but  it  is  the  settled  constitutional  rule,  declared  by 
oft-repeated  decisions  of  this  court,  that  every  tax  must  be 
certain,  universal,  and,  so  far  as  practicable,  equal  and  uni- 
form. Burdens  cannot  constitutionally  be  imposed  upon  par- 
ticular individuals,  while  others  of  the  same  class  or  locality 
who  have  rendered  no  public  service  are  exempt. 

In  Daniel  v.  TrtLstees  of  Richmond,  78  Ky.  542,  a  provision  of 
a  town  charter  authorized  a  tax  of  five  per  cent  upon  all  sales 
made  by  auctioneers  within  the  limits  of  the  town,  except  such 
as  might  be  made  by  citizens  of  the  town  or  county  who  were 
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bona  fide  owners  of  the  property  sold.  The  board  of  trustee 
adopted  an  ordinance  fixing  the  license  of  auctioneers  at  five 
dollars  for  residents  of  Madison  County,  and  ten  dollars  for 
Buch  as  were  not  residents  of  that  county,  and  this  court  held 
that  the  charter  provision  was  void,  because  it,  in  violation  of 
the  federal  constitution,  discriminated  against  the  citizens  of 
other  states.  The  parties  whose  rights  were  involved  in  thi« 
case  were  non-residents  of  the  state,  but  the  court,  in  the  opiQ« 
ion,  declared,  arguendo^  against  the  ordinance  also,  because  it 
discriminated  between  residents  and  non-residents  of  the 
county.  The  same  doctrine  has  been  more  recently  an- 
nounced by  this  court  in  the  case  of  Fecheimer  r.  City  of  Louis- 
ville, 84  Ky.  306. 

The  ordinance  now  in  question  not  only  discriminates  be- 
tween residents  of  the  city  of  Covington  and  those  residing 
outside  of  it,  whether  within  or  without  the  state,  but  it  places 
a  burden  upon  some  within  the  city,  while  others  of  its  resi- 
dents engaged  in  a  like  business  are  exempt.  I*,  is  therefore 
unreasonable,  partial  legislation.  To  be  reasonable,  a  munici- 
pal by-law  should  be  equal  in  its  operation:  Tugman  v.  Chi- 
cago, 78  111.  405;  Barling  v.  West  29  Wis.  307;  9  Am.  Rep.  576. 

This  one  being  clearly  an  infringement  of  individual  right, 
partial  and  unreasonable  in  its  character,  cannot  be  sustained. 
The  judgment  is  therefore  reversed,  with  directions  to  over- 
rule the  demurrer  to  the  petition,  and  for  further  proceedings 
in  conformity  to  this  opinion. 


Municipal  Corporation*  —  Obdinancis  —  Discrimination  bbtwkbn 
RsaiDKNTS  AND  NoN-RESiDKNTS.  —  An  Ordinance  exacting  a  fee  from  dealers 
not  residing  in,  or  who  sell  goods  not  manufactured  in,  the  county  is  uncoa. 
stitutional:  MarthaUtouin  v.  Blum,  58  Iowa,  1S4;  43  Am.  Rep.  115,  and  note. 
Authority  in  a  munieipal  corporation  to  license  a  business  does  warrant  such 
a  tax  upon  it  as  discriminates  against  non-residents:  Miihlenbrinrk  v.  Comntit- 
titmen,  42  N.  J.  L.  364;  36  Am.  Kep.  618,  and  note;  Brooki  y.  Maiujan,  86 
Mich.  576;  24  Am.  St.  Rep.  137,  and  note. 

MCMIOIPAL  CORPOBATIONS  —  ORDINANCES  —  NCOESSITT    fl^R   EqUALITT   AH 

TO  Clam  Taxid.  — The  legislature  may  cuufer  power  on  towna  a  Ad  oitiea 
to  impoee  occupation  or  license  taxes  for  munioipal  parposea,  and  the  only 
restriction  impoaed  is,  that  the  taxes  so  levied  shall  be  naifcrm  ae  to  olasa: 
Magneam  r.  Frmumt,  80  Neb.  843;  27  Am.  St  Rep.  436,  and  note.  See  ex- 
tended note  to  li<Mtt$om  r.  Mayor,  34  Am.  Deo.  637,  where  thia  aabjaot  is 
exhMutiTalj  tre»t»d. 
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BosQUBTT  V.  Hall. 

[90  Kentucky,  536.] 

KoKxnriASS  —  Who  Entitl«d  to  —  Hbad  of  Family.  — To  entitle  a  debtor 
to  the  benefit  of  a  homestead  exemption,  he  must,  when  a  debt  against 
him  is  attempted  to  be  satisfied,  be  a  bona  Jide  housekeeper  with  a 
family,  whether  snch  debt  was  created  before  or  after  the  homestead 
was  acquired. 

HousTXAD  —  Head  or  Fauilt.  —  A  debtor  is  entitled  to  the  benefit  of  a 
homestead  exemption  only  when  he  is  a  bou^jekeeper,  and  has  residing 
with  him  some  person  whom  he  is  under  a  natural  or  moral  obligation  to 
support,  or  who  is  dependent  upon  him  for  support. 

HoirssTEADs  —  Head  of  Family  —  What  does  not  Constitute.  —  When 
the  persons  residing  with  a  debtor,  though  children,  are  strangers  in 
blood  to  him,  and  he  is  under  no  legal  or  natural  obligation  to  support 
them,  he  is  not  the  head  of  a  family  so  as  to  be  entitled  to  a  homestead 
•z«mption. 

Bush  and  Robertson^  and  J.  D.  Irwin,  for  the  appellants. 

Jamei  C.  Poston,  for  the  appellee. 

Lewis,  J.  To  entitle  a  person  to  the  benefit  of  homestead 
exemption,  he  must,  when  a  debt  against  him  is  attempted  to 
be  satisfied,  be  a  bona  fide  housekeeper  with  a  family,  whether 
such  debt  was  created  before  or  after  the  homestead  was 
acquired. 

"  In  legal  contemplation,  whomsoever  it  is  the  natural  or 
moral  duty  of  the  debtor  to  support,  or  is  dependent  upon  him 
for  support,  may  be  considered  and  treated  as  a  member  of 
his  family":  Bell  v.  Keach^  80  Ky.  42.  And  accordingly,  an 
infant  brother  or  sister,  or  aged  and  helpless  parent,  or  eren  a 
bastard  child,  may  and  have  been  held  to  constitute  a  family 
in  the  meaning  of  the  statute. 

But  the  persons  in  this  case  residing  with  the  debtor,  though 
children,  have  no  natural  or  legal  obligation  on  the  debtor  for 
support,  being  strangers  in  blood  to  him.  He  may,  at  any 
time,  separate  from  and  cease  to  support  or  care  for  them  with- 
out violating  any  legal  or  natural  obligation;  and  to  so  extend 
the  operation  of  the  statute  as  to  exempt  the  homestead  in 
such  case  would  be  not  only  contrary  to  the  policy  of  it,  but 
place  it  in  the  power  of  a  debtor,  by  subterfuge  and  fraud,  to 
defeat  his  creditors.  The  construction  and  operation  of  the 
homestead  law  must  be  determined  by  some  well-defined  rule 
that  is  reasonable  and  just,  not  according  to  the  mere  will 
or  caprice  of  the  debtor. 

It  seems  to  us  appellee  is  not  entitled  to  benefit  of  the 
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homestead  exemption,  and  the  judgment  must  be  reversed, 
and  cause  remanded  for  further  proceedings  consistent  with 
this  opinion.  

HOMBSTKAD  —  HcAD    07    FaUILT  — WhO   EnTITLID  TO  SXKVFTIOy    AS. — 

The  bomestsad  sxemption  extends  to  one  who  has  those  residing  with  him 
■o  connected  with  him  by  ties  of  blood,  or  residence  and  association,  aa  to 
become  a  part  of  his  household,  and  whom  he  is  under  a  legal  or  moral  oltli- 
gation  to  support:   Mayer  v.  Drummond,  32  S.  C.  165;  17  Am.  St.  Rep.  850,  "? 
and  note.     Where  a  testator's  widow,  who  is  the  step-mother  of  bis  minor-' 
children,  undertakes,  after  bis  death,  to  support  them,  she  has  a  right,  as  the\ 
head  of  a  family,  to  take  a  homestead  in  his  real  estate:    Holloway  v.   hollo-  * 
irny,  86  Ga.  576;  22  An.  St.   Rep.  484,  and  note.     An  unmarried  woman, 
keeping  house  and  bringing  up  two  children  of  her  deceased  sister,  is  the 
"  head  of  a  family,"  and  entitled  to  a  homestead  exemption:  Arnold  r.  Waltz, 
63  Iowa,  706;  30  Am.  Rep.  248,  and  note.     A  widow  occupying  a  homestead 
does  not  cease  to  be  the  bead  of  a  family  by  the  fact  that  her  married  daugh- 
ter and  her  husband  are  taken  into  the  house  and  reside  with  her:  Jones  v. 
Blumensteijif  77  Iowa,  362.     See  extended  note  to  Wade  r.  Jones,  61  Am. 
Dec.  586. 

HoMMTKAD  —  HiAD  OF  FAMILY  —  Who  ARK  XOT.  —  A  husband  Hving  as 
a  boarder  for  seven  years,  separate  from  his  wife,  and  not  contributing  to  her 
support,  they  having  no  children,  is  not  the  head  of  a  family:  Linton  v. 
Crosby,  56  Iowa,  386;  41  Am.  Rep.  107.  An  unmarried  man,  keeping  house, 
and  having  farm-hands  living  with  him,  but  having  no  one  dependent  on  liiin 
liring  with  him,  is  not  the  head  of  a  family:  Calhoun  r.  Williams,  32  Gratt. 
18;  34  Am.  Rep.  769. 


Commonwealth  v,  Sapp. 

[90  KlNTUCKT,  UO] 

WrrwissM.  —  Husband  ob  Wii«  is  Inoompetint  as  a  witness  for  or 
against  the  other  to  testify  as  to  any  information  obtained  by  cither  dur> 
ing  the  marriage,  and  by  reason  of  its  existence,  and  the  same  rule  pre- 
vails even  after  the  marital  relation  has  been  dissolved  by  divorce,  or 
the  consent  of  the  opposing  party  has  been  given. 

WrrxKssca.  —  Divorcbd  Husband  or  Wifb  is  competent  as  a  witness  for 
or  against  the  other  to  testify  to  acts  done  by  either  during  the  existence 
of  the  marital  relation,  provided  that  knowledge  of  such  aets  was  not 
obtained  by  reason  of  the  existence  of  the  marriage. 

WiTNBSsBS  — Divorced  Witi,  when  mat  Testify  aoainit  Husband.— 
Upon  the  trial  of  a  husband  charged  with  attempting  to  poison  bis  wife, 
•aoh  wife,  who  is  divorced  at  the  time  of  the  trial,  may  testify  that  dur- 
ing the  eziatenoe  of  the  marriage  ehe  saw  her  husliand  sprinkle  a  sub- 
■tanoe  upon  a  piece  of  watermelon  intended  for  h«r  which  was  afterwards 
shown  to  contain  arsenic. 

Witnesses  —  Husband  and  Wife  as  Witsisses  against  Each  Other. — 
The  "  commanications  "  to  which  neither  husband  nor  wife  can  testify 
for  or  against  the  other  during  the  marriage  or  after  it  has  ceased  sliould 
not  be  contined  to  a  mere  statement  by  one  to  the  other,  but  should  em- 


406  Commonwealth  v.  Sapp.  [Kentucky, 

braoe  all  knowledge  upon  the  part  of  either  obtained  by  reason  of  the 
marriagfl  relation,  and  which,  but  for  the  confidence  growing  out  of  it, 
would  uot  have  been  known. 

WiTNKSSKS  —  Divorced  Husband  or  Wife  as  Witness.  —  As  to  fact* 
known  to  a  surviving  or  divorced  husband  or  wife,  independent  of  the 
exiatenes  of  the  former  marriage,  although  the  knowledg«  was  derived 
during  its  existence  and  relates  to  the  transactions  of  the  one  or  the 
other,  either  may  testify  for  or  against  the  other. 

Witnesses  —  When  Wife  may  Testify  against  Husband.  —  A  wife, 
either  before  or  after  divorce,  is  a  competent  witness  against  the  hus- 
band when  he  is  charged  with  having  committed  or  attempted  to  com- 
mit a  crime  against  the  liberty  or  person  of  the  wife  during  the  existence 
of  the  marriage. 

KviDKNCB  —  Un chastity  OF  WiTE.  — When  the  wife  has  not  been  called 
as  a  witness  on  the  trial  of  her  husband,  charged  with  having  attempted 
to  poison  her,  evidence  of  her  unchastity  is  inadmissible. 

P.  W.  Hardin,  attorney-general,  and  Finley  Shuck,  for  the 
appellant. 

Holt,  C.  J.  Upon  the  trial  of  William  Sapp  upon  the 
charge  of  attempting  to  poison  his  wife,  the  state  offered  her 
as  a  witness  against  him,  avowing  by  its  attorney  that  it  would 
prove  by  her  she  had  seen  the  accused  sprinkle  a  substance 
upon  a  piece  of  watermelon  intended  for  her,  and  that  the  por- 
tion of  it  produced  at  the  examining  trial,  and  then  shown  to 
contain  arsenic,  was  a  part  of  the  piece  prepared  for  her,  and 
was,  when  so  produced,  in  the  same  condition  as  when  she  got 
it  from  him.  It  is  claimed  the  attempt  was  made  in  August, 
1888.  Afterward,  and  before  his  trial,  they  were  absolutely 
divorced.  The  court  refused  to  permit  her  to  testify,  holding 
that  she  could  not  be  a  witness  for  any  purpose;  and  whether 
this  is  so  is  the  main  question  now  presented. 

It  is  a  general  rule  of  the  common  law,  based  both  upon 
public  policy  and  because  of  identity  of  interest,  that  neither 
a  husband  or  wife  can  testify  for  or  against  the  other;  and 
some  authorities  hold  that  where  this  relation  has  once  existed, 
the  one  is  inadmissible  for  or  against  the  other,  even  after  the 
relation  has  ceased,  as  to  any  and  all  matters  that  occurred 
during  its  existence.  They  follow  Lord  Alvanley,  who  said, 
in  the  early  case  of  Monroe  v.  Twisleton,  Peake  Ad.  Cas.  219, 
that  the  divorced  wife  is  a  competent  witness  to  prove  any  fact 
arising  after  the  divorce,  but  not  to  prove  anything  which 
happened  during  coverture.  Thus  Mr.  Wharton  says:  "If  a. 
woman  be  divorced  a  vinculo  matrimonii,  she  cannot  prove  a 
contract,  or  anything  else  which  happened  during  the  cover- 
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ture.    Any  fact  arising  after  the  divorce  she  may  prove":  1 
Wharton's  Grim.  Law,  sec.  774. 

It  is  perhaps  questionable  whether  some  of  the  writers  to 
this  effect  do  not  mean  that  the  divorced  wife  cannot  testify 
as  to  any  matter  occurring  during  coverture,  if  her  knowledge 
as  to  it  arose  by  reason  of  the  marital  relation.  It  was  held 
in  State  v.  Phelps,  2  Tyler,  374,  that  a  woman,  although 
divorced  absolutely,  is  not  a  competent  witness  upon  an  in- 
dictment against  her  former  husband  for  a  crime  committed 
during  the  coverture,  but  the  court  so  announced,  without  any 
argument,  in  the  opinion,  of  the  question.  Cases  may,  how- 
ever, be  found  where  courts  of  high  authority  have  held  that 
a  widow  may  testify  against  the  administrator  of  her  hus- 
band as  to  any  facts  which  she  did  not  learn  from  the  latter,  or 
which  did  not  come  to  her  knowledge  by  reason  of  the  marital 
relation,  although  relating  to  the  transactions  of  her  husband: 
1  Greenl.  Ev.,  sec.  338;  Babcock  v.  Booth,  2  Hill,  181;  88  Am. 
Dec.  678. 

In  the  case  last  cited,  the  court  said:  "  The  policy  of  the  law 
only  excludes  her  when  her  answer  will  be  a  violation  of  the 
confidence  which  existed  between  the  husband  and  wife  while 
the  marriage  relation  continued";  and  in  Ratdiffy.  Wales,  1 
Hill,  63,  which  was  an  action  for  crim.  con.  with  the  plaintiff's 
wife,  it  was  held  that  while  a  divorced  wife  is  generally  in- 
competent to  testify  against  the  husband  aa  to  facts  occurring 
during  the  marriage,  yet  she  was  competent  to  prove  the  charge 
for  him,  although  the  act  occurred  during  the  existence  of  the 
marriage.  We  fail  to  see  any  reason  for  a  distinction,  whether 
■he  be  called  as  a  witness  for  or  against  him. 

It  was  held  by  this  court  in  Storms  v.  Storms,  3  Bush,  77, 
that  the  testimony  of  a  husband,  after  his  wife  has  been  di- 
vorced from  him,  is  competent  against  her,  if  it  divulges  no 
communication  between  them  during  coverture.  In  English 
V.  Cropper,  8  Bush,  292,  the  testimony  of  the  widow  of  the  in- 
testate was  offered  by  his  administrator  to  prove  facts  which 
came  to  her  knowledge  during  the  coverture,  but  not  by  rea-. 
son  of  her  confidential  relation  as  wife. 

It  was  urged  that  our  then  existing  law  (1871)  provided 
that  husband  and  wife  should  not  testify  for  or  against  each 
other,  and  that,  construing  it  by  the  reasons  of  public  policy, 
which,  before  its  adoption,  disqualified  them  from  so  testify- 
ing, it  ihould  be  held  to  exclude  them  after  the  dissolution  of 
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the  marriage  by  divorce  or  the  death  of  one  of  them;  but  thia 
court  said:  "Neither  the  literal  import  of  the  language  of  the 
code  cited,  nor  any  principle  of  policy  or  propriety,  will  exclude 
a  surriving  wife  or  husband  from  testifying  to  facts  known  by 
the  witness  from  other  means  of  information  than  such  as 
result  from  the  marriage  relation,  where,  as  in  this  case,  the 
witness  is  not  otherwise  incompetent,  although  the  testimony 
may  relate  to  transactions  of  the  deceased  husband  or  wife." 

Our  statute,  adopted  in  1872,  and  which,  in  substance,  so 
far  as  it  bears  upon  the  question  we  are  now  considering,  is 
again  found  in  section  606  of  the  Civil  Code,  appears  to  be  de- 
claratory of  these  decisions  of  this  court.  It  says:  "  Neither 
husband  nor  wife  shall  be  competent  for  or  against  each  other, 
or  concerning  any  communication  made  by  one  to  the  other 
during  marriage,  whether  called  while  that  relation  subsisted 
or  afterwards;  provided,  however,  that  in  actions  where  the 
wife,  were  she  a  feme  sole,  would  be  plaintiflf  or  defendant,  the 
wife  may  testify,  or  her  husband  may  testify,  but  both  shall 
not  be  permitted  to  testify":  Gen.  Stats.  1883,  p.  414. 

This  provision  was  considered  in  the  case  of  Elswick  v.  Com- 
monwealth, 13  Bush,  155,  where  the  husband  was  indicted  for 
a  felony,  but  not  one  against  the  wife,  who  had  been  divorced 
before  the  trial;  and  it  was  decided  that  inasmuch  as  she  had 
been  divorced,  she  was  a  competent  witness  for  him  to  prove 
facts  which  came  to  her  knowledge  while  the  marriage  rela- 
tion existed,  but  not  confidentially  or  by  means  of  her  situa- 
tion as  wife.  Unquestionably,  information  obtained  by  the 
husband  or  wife  during  the  marital  relation  by  reason  of  its 
existence  should  not  be  disclosed,  even  after  the  relation  has 
been  dissolved.  Whether  this  rule  may  be  relaxed  so  as  to 
permit  the  wife  to  testify  against  the  husband  by  his  consent 
has  been,  to  some  extent,  a  mooted  point,  but  in  this  country 
it  has  generally  been  denied.  Its  importance  to  the  interests 
of  society,  protecting,  as  it  does,  the  peace  and  harmony  so 
vital  to  the  most  intimate  of  all  relations,  cannot  be  overesti- 
mated. Its  disregard  would  throw  open  to  the  public  gaze  all 
that  privacy  of  married  life  which  tends  to  cement  the  relation, 
and  destroy,  in  great  degree,  if  not  altogether,  that  mutual 
confidence  and  dependence,  the  one  upon  the  other,  so  neces- 
sary to  its  existence.  Discord  and  misery  would  reign  where 
peace  and  concord  are  so  necessary.  In  the  language  of  an 
eminent  legal  writer:  "  The  great  object  of  the  rule  is  to  secure 
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domestic  happiness  by  placing  the  protecting  seal  of  the  lair 
upon  all  confidential  communications  between  husband  and 
wife;  and  whatever  has  come  to  the  knowledge  of  either  by 
means  of  the  hallowed  confidence  which  that  relation  inspires 
cannot  be  afterwards  divulged  in  testimony,  even  though  the 
other  party  be  no  longer  living":  1  Greenl.  Ev.,  sec.  337. 

If  the  proposed  testimony  violates  marital  confidence  in  the 
slightest  degree,  or  tends,  however  slightly,  to  impair  the  rule 
for  its  protection,  the  highest  considerations  forbid  its  intro- 
duction. The  word  "  communication,"  therefore,  as  used  in 
our  statute,  should  be  given  a  liberal  construction.  It  should 
not  be  confined  to  a  mere  statement  by  the  husband  to  the 
wife,  or  vice  r«r«a,  but  should  be  construed  to  embrace  all  knowl- 
edge upon  the  part  of  the  one  or  the  other  obtained  by  reason 
of  the  marriage  relation,  and  which,  but  for  the  confidence 
growing  out  of  it,  would  not  have  been  known  to  the  party. 
The  reason  of  this  rule  does  not  apply,  however,  to  facts  known 
to  a  surviving  or  divorced  husband  or  wife,  independent  of  the 
existence  of  the  former  marriage,  although  the  knowledge  was 
derived  during  its  existence,  and  relates  to  the  transactions  of 
the  one  or  the  other;  therefore,  the  rule  should  not  be  applied 
in  such  a  case.  What  the  state  proposed  to  prove  by  the  di- 
vorced wife  in  this  case  was  not  any  communication  or  knowl- 
edge which  can  fairly  be  considered  as  having  come  to  her  by 
reason  of  her  being  then  the  wife  of  the  accused.  If  she  had 
not  then  been  his  wife,  ordinary  observation  would  have  en- 
abled her  to  know  all  that  it  was  proposed  to  prove  by  her. 
But  we  think  it  was  competent  upon  another  ground.  It  was 
evidence  relating  to  an  alleged  attempt  at  felony  upon  the  wife. 
The  rule  that  husband  and  wife  cannot  testify  for  or  against 
each  other  is  subject  necessarily  to  some  exceptions,  one  of 
which  is,  where  the  husband  commits  or  attempts  to  commit 
a  crime  against  the  person  of  the  wife:  Stein  v.  Bowman,  13 
Pet.  221.  It  was  never  doubted  but  what  she  could  exhibit 
articles  of  the  peace  against  him.  Roscoe  says:  **  It  is  quite 
clear  that  a  wife  is  a  competent  witness  against  her  husband 
in  respect  of  any  charge  which  affects  her  liberty  or  person  ": 
Roscoe's  Crim.  Ev.,  150. 

In  an  English  case,  where  the  husband  attempted  to  poison 
the  wife  with  a  cake  into  which  arsenic  had  been  introduced, 
and  the  wife  was  admitted  to  prove  that  her  husband  gave 
her  the  cake,  it  was  held  by  the  twelve  judges  that  the  evi- 
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dence  was  rightly  admitted:  Eex  v.  Jagger,  Russell  on  Crimes, 
632. 

In  1  Wharton's  Criminal  Law, section  769, it  is  said:  "Where, 
however,  violence  has  been  committed  on  the  person  of  the 
wife  by  the  husband,  she  is  competent  to  prove  such  violence  "; 
and  in  the  case  of  State  v.  Hussey,  1  Busb.  123,  the  judge,  in 
in  delivering  the  opinion,  said:  "  The  rule,  as  we  gather  it  from 
authority  and  reason,  is,  that  a  wife  may  be  a  witness  against 
her  husband  for  felonies  perpetrated  or  attempted  to  be  per- 
petrated on  her,  and  we  would  say  for  an  assault  and  battery 
which  inflicted  or  threatened  a  lasting  injury  or  great  bodily 
harm." 

In  the  case  of  People  v.  Northrup,  50  Barb.  147,  the  hus- 
band was  on  trial  for  administering  poison  to  the  wife,  and 
ehe  was  admitted  as  a  competent  witness. 

The  policy  upon  which  the  rule  that  the  husband  and  wife 
cannot  testify  for  or  against  each  other  is  based  is  so  far  over- 
come as  to  create  the  exception  by  that  superior  policy  which 
dictates  the  punishment  of  crime,  and  which,  without  the  ex- 
ceptioi.  to  the  rule,  would  very  likely  go  unpunished.  It  is  of 
necessity.  If  it  be  said  that  our  statute  forbids  the  introduc- 
tion of  the  husband  or  wife  as  a  witness  against  the  other,  we 
reply,  and  bo  did  the  common  law;  and  yet  the  exception 
named  existed,  and  so  it  should,  in  our  opinion,  under  our 
statute.  The  necessity  of  the  case  requires  such  a  construc- 
tion, and,  as  already  said,  the  statute  forbidding  husband  or 
wife  to  testify  against  each  other  is  but  declaratory  of  the 
common  law.  As  the  divorced  wife  would  have  been  a  com- 
petent witness  if  she  had  still  been  the  wife  of  the  accused  at 
the  time  of  the  trial  as  to  the  alleged  attempted  felony  upon 
her,  it  follows,  a  fortiori,  that  being  divorced  did  not  disqualify 
her.  The  accused  was  allowed  to  introduce  testimony  tend- 
ing to  show  that  the  wife  was  unchaste.  She  had  not  testified 
as  a  witness,  and  it  is  difficult  to  see  upon  what  ground  this 
was  permitted.  It  is  not  supposable  that  a  court  acted  upon 
the  idea  that  unfaithfulness  upon  her  part  to  her  marital  vows 
authorized  her  husband  to  poison  her.  The  evidence  was  in- 
competent. 

The  case  of  Turnhull  v.  Commonwealth,  79  Ky.  495,  is  over- 
ruled in  80  far  as  it  conflicts  with  this  opinion. 

This  opinion  is  ordered  to  be  certified  to  the  lower  court  as 
the  law  of  the  case. 
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Husband  and  Wife  —  Prlvilegred  Communications  bet'veeen.* 
What  Communieations  are  Privileged.  —  At  common  law,  the  rule  prevails 
that  all  privats  conrersationa  or  communications  had  between  husliaud  and 
wife  while  they  are  alone,  are  to  be  regarded  as  coutideutial  and  privileged, 
and  cannot  be  divulged  by  either  when  on  the  witness-stand,  either  daring 
the  existence  of  the  marriage  relation,  or  after  its  termination  by  death  or 
divorce:  O'Connor  y.  Majwibanks,  4  Man.  &  G.  435.  The  same  rule  prevails 
generally  throaghont  this  country,  notwithstanding  the  "enal)ling"  statutes 
which  have  been  passed  in  must  of  the  states:  Leppla  v.  Minnesota  Tribune 
Co.,  36  Minn.  310;  Westerman  r.  Weatei-man,  25  Ohio  St.  500;  WhiU  v.  Perry, 
14  W.  Va.  66;  Uaier  r.  Miller,  14  Mo.  App.  418;  Ayers  v.  Ayert,  28  Mo. 
App.  97;  French  r.  Wade,  35  Kan.  391;  Mercer  v.  Patterson,  41  Ind.  440; 
CommonweaUh  v.  Cleary,  162  Mass.  491;  Raynea  v.  Bennett,  114  Mass.  424; 
Jacobs  r.  HeaUr,  113  Mass.  157;  Baldioin  v.  Parker,  99  Mass.  79;  96  Am. 
Dec.  697;  Dexter  t.  Booth,  2  Allen,  559;  Dye  v.  Davis,  65  Ind.  474;  Keator 
T.  Dimmick,  46  Barb.  158. 

The  rule  to  which  we  have  referred  applies  in  all  civil  cases,  whether  the 
husband  or  wife  is  a  party  or  not.  If  a  husband  is  accnsed  of  a  crime  against 
the  person  of  his  wife,  or  a  wife  against  her  husband,  either  is  competent  to 
testify  against  the  other  as  to  the  facts  of  that  particular  crime:  State  v. 
Boyd.  2  Hill,  288;  27  Am.  Dec.  376,  and  extended  note  377-381.  The  rea- 
son for  the  rule  in  civil  cases  is  thus  stated  in  White  v.  Perry,  14  W.  Va.  66- 
79:  "It  is  nevertheless  true  that  the  policy  of  the  law,  subserving  the  fun- 
damental interests  of  society,  so  far  protects  that  privacy  and  confidence 
which  are  essential  to  the  marriage  relation  and  necessarily  spring  from  it 
as  not  only  not  to  allow,  but  to  prevent,  even  after  the  termination  of  the 
coverture,  any  disclosure  by  the  wife  which  implies  a  violation  of  the  confi- 
dence which  was  reposed  in  her  as  a  wife.  The  law  will  not  permit,  even 
after  the  death  of  the  husband,  any  disclosure  by  the  wife  which  seems  to 
violate  the  confidence  reposed  in  her  as  a  wife,  lest  such  permission  might 
tend  to  impair  the  harmony  of  the  marriage  state,  and  affect  injuriously  the 
interests  of  society  dependent  npon  it."  In  Miller  v.  Miller,  14  Mo.  App. 
418,  it  was  said:  "The  fundamental  policy  of  all  well-ordered  society  regards 
the  marriage  relation  as  sacred  to  the  most  unreserved  confidence  between 
the  parties.  The  intimate  union  of  their  interests  and  of  the  elements  of 
social  welfare  and  happiness  which  either  may  enjoy  seem  to  demand  that 
mutual  revelations  between  man  and  wife  shall  be  not  less  free  from  exte- 
rior scrutiny  than  are  one's  secret  communings  with  hinuelf.  A  man  must 
be  able  to  impart  to  his  wife  the  most  critical  conditions  of  his  affairs,  or 
even  his  gniltiness  of  crime,  in  the  full  assurance  that  no  process  of  law  can 
compel  her  to  a  violation  of  his  confidence.  But  a  fair  application  of  this 
reas<ming  seems  to  stop  at  the  point  of  actual  disclosures  made  between  the 
parties. " 

Inttaneei  qf  Communkationa  Which  may  not  be  Diacloaed.  —  Under  the  mle 
that  neither  husband  nor  wife  is  a  competent  witness  to  prove  communi- 
cations from  one  to  the  other  not  made  in  the  presence  of  third  persons, 
opprobrious  epithets,  which  would  famish  ground  for  a  divoree  as  being  in- 

'KBriRSNCB  TO  IIONO«RArHlC  MOTES. 

Husband  and  wife,  competeucy  of  one  to  testify  to  the  other's  adultery,  16  Am. 
Rep.  741. 
IIn»baiid  Slid  wife,  as  witnessei  agslnat  each  other,  27  Am.  Dec  S7T-3S1. 
Hatband  aud  wile,  competency  ai  witueues,  34  Am.  St.  Rep.  068,  664. 
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tolerable  fndi^ities,  bar*  been  held  not  to  render  the  husband  or  wife  com« 
petent  te  testify  concerning  them  in  an  action  for  divorce:  Af/era  v.  Ayen, 
28  Mo.  App.  97;  King  r.  King,  42  Mo.  App.  454.  A  husband  ia  not  compe* 
tent  to  testify  as  a  witness  in  his  own  behalf  to  a  conversation  had  between 
himself  and  his  deceased  wife,  in  her  lifetime,  tending  to  show  that  he  bad 
not  abandoned  her:  Dye  v.  Dams,  65  Ind.  474.  In  an  action  against  an 
•xeentor  to  recover  the  price  of  goods  sold  and  delivered  to  the  wife  of  the 
testator  in  his  lifetime,  she  cannot  testify  to  private  conversations  with  her 
husband,  in  which  ho  ratified  her  purchases:  Dexter  v.  Booth,  2  Allen,  559. 
A  wife  suing  for  dower  in  the  land  of  her  deceased  husband  cannot  be  allowed 
to  testify  to  what  her  husband  said  to  her  in  his  lifetime,  while  they  were 
alone,  tending  to  show  that  a  deed  executed  by  him,  under  which  the  defend* 
aut  claimed,  was  not  delivered  to  the  grantee  until  after  the  grantor  was 
married  to  the  plaintiflF:  Keator  v.  Dimmick,  46  Barb.  153.  The  husband 
cannot  be  examined  as  to  statements  made  by  his  wife  during  coverture  for 
the  purpose  of  impeaching  her  testimony:  Roach  r.  State,  41  Tex.  261.  The 
defendant  upon  trial  for  homicide,  who,  as  a  witness  in  his  own  behalf,  denies 
the  killing,  cannot  be  cross-examined  as  to  conversations  occurring  between 
him  and  one  who  was  his  wife  at  the  time  of  the  conversations,  though  she 
was  subsequently  divorced  from  him.  The  statute  sweeps  away  all  distinct 
tion  between  confidential  and  other  communications  between  husband  and 
wile,  and  extends  the  privilege  of  any  communication  made  by  one  to  the 
other  dnring  marriage;  and  no  disclosure  can  be  forced  from  either  sponse 
without  the  consent  of  the  one  against  whom  the  disclosure  is  sought  to  be 
used.  The  privilege  applies  to  the  communication,  however  its  disclosure 
may  be  sought:  People  v.  MuUings,  83  Cal.  1.38;  17  Am.  St.  Rep.  223.  In  an 
action  by  the  husband  to  recover  damages  for  enticing  away,  debauching,  and 
alienating  the  affection  of  his  wife,  the  fact  as  to  whether  adultery  had  been 
committed  by  the  defendant  and  the  plaintiff 's  wife  can  neither  bo  proved 
aor  disproved  by  any  communication  had  between  the  plaintiff  and  his  wife 
atter  her  return:  Uigham  v.  Vanosdol,  101  Ind.  160.  In  an  action  by  a  wife 
lor  a  libel,  charging  her  with  unchastity  and  adultery,  her  husband  cannot 
testify  to  any  disputes  or  conversations  had  with  his  wife  during  coverture, 
in  relation  to  the  person  charged  as  co-respondent  with  the  wife  in  the  adul- 
tery: Warner  t.  Pre$9  Publishing  Co.,  132  N.  Y.  181.  As  a  wife  is  not  a 
competent  witness  for  or  against  her  husband  in  respect  to  any  information 
gained  from  his  confidence  in  her,  she  cannot  testify  in  regard  to  papers  con- 
signed to  her  care  by  her  husband,  and  kept  exclusively  by  her  under  her 
own  lock  and  key:  Stanford  v.  Murphy,  63  Ga.  410.  The  state  of  a  husband's 
accounts  cannot  be  shown  from  books  kept  by  his  wife  from  original  mem- 
orandum kept  by  the  husband  from  day  to  day:  Eastahrooka  v.  Prentiss,  34 
Vt.  457. 

In  Ooodrum  t.  State,  60  Ga.  509,  a  man  was  on  trial  for  assaulting  another 
man's  wife  by  placing  his  arm  around  her  neck  against  her  will.  After  she 
had  testified  to  the  outrage,  her  husband  was  called  to  discredit  her  testi- 
mony by  proving  that  she  delayed  complaining  to  him  of  the  assault  when 
the  opportunity  presented  itself.  The  court  said:  "  She  was  the  state's  wit- 
ness, and  tf  jtified  to  the  ontrage  and  the  facts  attending  it.  Her  husband 
was  not  a  competent  witness  to  prove,  in  behalf  of  the  prisoner,  that  she 
delayed  complaining.  What  transpired  between  her  and  her  husband, 
whether  positively  by  way  of  communication,  or  negatively  by  way  of 
silence,  in  the  privacy  and  confidence  of  the  marriage  relation,  is  sacred. 
Neither  can  be  heard  to  reveal  the  fact  or  the  matter  of  a  communication 
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made  by  the  other.  For  the  same  reason,  the  fact  of  the  other's  silfsnc*  ought 
to  be,  and  w«  think  is,  protected.  A  wife  ought  to  feel,  when  aJon*  with 
her  husband,  as  free  to  be  silent  as  to  speak,  and  as  secure  that  her  silenc* 
trill  not  be  disclosed  to  her  detriment  or  disadvantage  as  that  what  she  say* 
will  not  be  repeated.  So,  too,  of  a  man  when  alone  with  his  wife;  the 
twain  are  one  flesh;  and  when  they  are  secluded  from  all  the  world  besides, 
their  speech  and  their  silence  should  be  alike  under  the  seal  of  confidence, 
and  as  free  and  unrestrained  as  tlie  most  iuviolal>le  confidence  can  inspire. 
The  fact  that  the  wife  did  not  complain  to  her  husband  in  their  private,  con- 
dential  intercourse  was  known  to  him,  if  at  all,  by  virtue  of  tliat  very  inter- 
course;  and  all  knowlectge  so  acquired  by  husband  or  wife  is  inadmissibl* 
•vidence  in  a  court  of  justice." 

Under  the  abov*  cases,  the  husband  or  wife  is  incompetent  to  testify  to 
admissions  and  conversations  between  themselves  when  alone,  not  only  when 
ens  of  them  is  a  party,  but  in  all  cases;  and  to  this  effect  is  Moore  v.  IViugnte, 
53  Mo.  398.  In  Illinois,  either  spouse  is  incompetent  to  testify  to  such  com- 
munications  only  when  the  other  is  a  party,  and  the  witness  is  called  against 
the  other  spouse:  Denitton  v.  Hoagland,  67  111.  265;  while  in  New  York 
such  communications  are  admissible  when  consent  is  given  or  objection  is 
not  interposed  at  the  time  they  are  offered:  Parkhurst  v.  Btrdell,  110  N.  Y» 
386;  6  Am.  St.  Rep.  3S4.  In  Minnesota,  under  a  statute  providing  that 
neither  husband  nor  wife  can,  during  the  marriage  or  afterward,  be,  without 
the  consent  of  the  other,  examined  as  to  any  communication  made  by 
one  to  the  ether  during  marriage,  all  private  conversations  between  hus- 
band and  wife,  though  on  subjects  not  confidential  in  their  nature,  are  in- 
cluded, and  canot  be  divulged:  Lepphi  v.  Minnesota  Tribune  Co.,  35  Minn.  310. 
The  better  rule  would  seem  to  be,  however,  that  ordinary  conversations  be- 
tween husband  and  wife  on  matters  of  business,  not  confidential  in  their 
natare,  nor  induced  by  the  marital  relation,  are  not  privileged:  Parkhurst  v. 
Berdell,  HON.  Y.  386;  6  Am.  St  Rep.  384. 

Communicationa  in  Presence  of  Third  Persons.  —  Cases  exist  in  which  th« 
doctrine  is  announced  that  communications  between  husband  and  wife, 
though  mad*  in  the  presence  of  a  third  person,  are  privileged,  and  cannot  be 
disclosed  by  either  spouse:  Camphell  v.  Chace,  12  R.  I.  333;  and  that  the 
wife  is  not  competent  to  prove  what  was  said  by  another  in  conversation  with 
her  husband,  nor  to  prove  any  act  done  by  the  other  in  connection  wicli  such 
conversation,  and  which  might  be  explained  by  the  conversation:  Holmnn  v. 
Bachu*,  73  Ma  49;  Waddle  v.  McWilbamt,  21  Mo.  App.  298.  Both  of  the 
above  propositions  are  opposed  to  the  weight  of  authority  and  the  better 
reason.  Among  the  CMes  maintaining  the  contrary  view  may  be  cited  Fay 
V.  Ouynor,  131  Mass.  31;  Commonwealth  v.  Orifin,  110  Mass.  181;  Higbee  v. 
McMillan,  18  Kan.  133;  StaU  r.  Center,  36  Vt.  878;  McCague  v.  Miller,  36 
Ohio  St.  695;  Lyon  v.  Prouty,  154  M^s.  488.  In  Anison  v.  BarroWt  3  Cold. 
414.  it  was  decided  that  conversations  between  husband  and  wife  or  admis- 
sions made  by  either  of  them  to  the  other  in  the  presence  of  a  third  persos 
do  not  belong  to  the  class  of  privileged  oommunioations  between  husband 
and  wife,  and  may  be  given  in  evidence  against  the  husband,  like  any  other 
oonvorsation  in  which  he  may  have  bien  concerned.  A  widow  is  competent 
as  a  witness  on  behalf  of  the  estate  of  her  deceased  husband  to  prove  a  con- 
versation between  her  husband,  in  his  lifetime,  and  the  opposing  party,  in 
relation  to  the  subject-matter  of  the  suit:  Stuhimuller  v.  Bhoing,  39  Miss.  447 ( 
Higf>ee  v.  McMillan,  18  Kan.  133.  And  alter  the  marriage  relation  has  ter- 
minated by  death  or  divorce,  the  wife  may  testify  to  statements  made  daring 
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its  existence,  in  her  presence,  by  her  husband  to  other  persons:  Mercer  v. 
Patter$on,  41  Ind.  440. 

Communications  Heard  by  a  Third  Person.  — A  converation  between  an 
accused  and  her  husband,  tending  to  show  an  admission  of  her  guilt  to 
him,  and  overheard  by  a  person  in  an  adjoining  room,  is  not  such  a  con- 
fidential communication  as  will  be  excluded:  State  v.  Center,  35  Vt.  378. 
A  third  person  hearing  a  conversation  between  husband  and  wife  may 
give  evidence  of  it:  Gannon  v.  People,  127  111.  507;  11  Am.  St.  Rep.  147; 
although  he  is  concealed  for  the  purpose  of  hearing  it:  Commonwealth  v, 
Oriffin,  110  Mass.  181.  Under  the  Ohio  statute,  the  presence  of  a  third  per- 
son must  be  known  to  the  hnsband  and  wife  at  the  time  the  communication 
is  made;  otherwise  it  is  inadmissible:  Weste7-man  v.  Westerman,  25  Ohio  St. 
600.  The  only  object  of  this  statute  is,  obviously,  to  prevent  the  disclosure 
of  communications  between  husband  and  wife  overheard  by  a  mere  unknown 
earesdropper,  and  if  the  communication  was  made  in  the  known  presence  of 
a  third  person,  competent  to  be  a  witness  at  the  time  it  was  made,  the  hus- 
band or  wife  may  testify  to  it,  although  the  person  who  overheard  it  is  dead 
at  the  time  of  the  trial:  Sessiona  t.  Trevitt,  39  Ohio  St  259. 

Conversations  between  husband  and  wife  in  the  presence  of  their  young 
children  only,  who  take  no  part  in  nor  pay  any  attention  to  them,  are  privi- 
leged, and  cannot  be  testified  to  by  either  husband  or  wife:  Jacobs  r.  Hesler, 
113  Mass.  157. 

When  a  transaction  is  between  hnsband  and  wife  alone,  a  third  person 
cannot  testify  to  statements  in  relation  thereto,  made  by  the  husband  and 
wife  to  him  subsequently  to  its  occurrence:  Brown  v.  Wood,  121  Mass.  137. 

Letters  from  Husband  to  Wife,  so  long  as  they  remain  in  the  hands  of  either 
party  to  the  marriage,  are  undoubtedly  inadmissible  in  evidence  as  to  the 
matters  therein  which  may  properly  be  regarded  as  communications  against 
either  spouse.  Thus  in  Mitchell  v.  Mitchell,  80  Tex.  101,  it  was  decided  that 
letters  from  a  hnsband  to  his  wife,  containing  declarations  in  her  favor,  are  not 
competent  evidence  in  her  favor,  in  a  contest  with  his  legatees  touching  prop- 
erty in  litigation.  They  are  confidential  communications,  and  cannot  be  dis- 
closed. In  this  case  the  court  said,  under  a  statute  reading  as  follows:  "The 
husband  or  wife  of  a  party  to  a  suit  or  proceeding,  or  who  is  interested  in 
the  issue  to  be  tried,  shall  not  be  incompetent  to  testify  therein,  except  as  to 
confidential  communications  between  such  husband  and  wife  ":  •'  The  pur- 
pose and  effect  of  this  statute  is  to  make  husbands  and  wives  competent  wit- 
nesses in  every  particular,  except  to  disclose  confidential  communications 
between  themselves.  That,  and  that  alone,  is  not  permitted.  The  only  qnes> 
tion  to  be  determined  in  any  case  is,  whether  the  evidence  proposed  was  a 
confidential  communication  between  a  husband  and  wife.  That  must  be 
deternnned  either  by  the  subject-matter  of  the  communication,  or  the  circum- 
stances under  which  it  is  made,  or  both.  Whatever  difficulties  may  exist  in 
laying  down  n  general  rule  by  which  to  decide  when  such  communications 
should  be  treated  as  confidential,  we  are  of  opinion  that  letters  from  a  hnsband 
to  his  wife  of  the  character  of  those  now  in  question  should  be  so  treated. 
We  do  not  think  that  the  death  of  one  of  the  parties  destroys  the  privilege, 
nor  that  there  exists  any  difference  between  verbal  and  written  communica- 
tions. The  wife  should  no  more  be  permitted  to  disclose  a  confidential  com- 
munication written  to  her  by  hor  husband  by  introducing  his  letters  in 
evidence,  than  she  should  be  to  testify  to  confidential  statements  made  to  lier 
in  conversation  with  him.  We  think  that  the  letters  should  have  been 
excluded."     So  letters  from  a  husband  to  his  wife,  which  the  latter  places  in 


Oct.  1890.]  Commonwealth  v.  Sapp.  415 

the  hands  of  her  attorney,  »r«  privfleged  communications,  which  the  attorney 
haa  no  right  to  produc*  in  court  aa  eridence  against  the  husband  to  show  tliat 
ht  oommitted  perjury  in  swearing  that  he  did  not  know  her  place  of  residence. 
Erery  part  of  such  letters,  including  the  envelopes  and  addresses,  must  be 
treated  as  confidential  communications  from  the  husband  to  th«  wife:  Selden 
r.  State,  74  Wis.  271;  17  Am  St.  Rep.  144. 

Letters  from  One  Spouse  to  the  Other  Found  in  Possession  of  a  Tliird  Person. 
-—There  is  some  conflict  in  the  authorities  as  to  whether  or  not  letters  writ- 
ten  by  a  husband  to  bis  wife,  found  in  the  possession  of  a  third  party,  ar« 
admissible  in  evidence  against  him.  The  better  rule  would  seem  to  be,  that 
such  letters,  in  the  hands  of  a  third  person,  no  matter  how  he  obtained  them, 
are  not  privileged,  but  may  be  admitted  in  evidence:  State  v.  Hoyt,  47  Conn. 
618;  36  Am.  Rep.  89;  State  v.  Buffington,  20  Kan.  599;  27  Am.  Rep.  193; 
Lloyd  V.  Pennie,  50  Fed.  Rep.  4.  In  Bowman  v.  Patrick,  32  Fed.  Rep.  368, 
it  was  held  that  where  the  wife's  administrator  found  among  her  papers  let- 
ters from  her  husband,  such  administrator,  by  delivering  the  letters  to  an 
opposing  litigant,  in  a  spirit  hostile  to  the  husband,  could  not  render  them 
admissible  against  him,  and  that  they  were  privileged  communications, 
although  in  the  hands  of  a  third  person.  The  court,  in  delivering  the  opinion 
in  that  case,  said:  "I  confess  I  was  very  much  astonished  to  hnd  that  there 
are  some  authorities  that  hold  that  while  the  wife  cannot  be  permitted  to 
tell,  and  not  only  that,  but  will  be  forbidden  to  tell,  what  her  husband  says 
to  her  in  any  matter  of  marital  or  private  relations,  or  while  the  private  rela- 
tion exists,  she  will  be  forbidden  to  tell  anything  on  the  stand  to  the  injury 
of  her  husband.  I  say,  I  am  surprised  to  find,  while  that  general  principle 
prevails,  that  there  are  some  authorities  holding  that  where  this  evidence 
can  be  got  at,  either  by  obtaining  possession  of  a  letter,  or  some  method  of 
overhearing  communications  by  some  third  party  between  the  husband  and 
wife,  that  this  eridence  can  be  used.  We  have  examined  these  authorities, 
and  we  are  satisfied  that  as  exceptions  they  do  not  include  the  present 
case.  Whatever  exceptions  there  may  be  to  the  general  rule  protecting 
communications  between  husband  and  wife  which  may  exist,  and  in  regard 
to  which  I  do  not  intend  to  say  anything  farther,  I  am  quite  clear  that  the 
wife  has  no  right  to  publish  these  communications;  that  sLe  could  not  be 
permitted  to  produce  the  letter  if  she  were  a  witness  on  the  stand;  that  she 
could  be  enjoined  from  producing  the  letter  if  she  were  supposed  to  be  hos- 
tile to  her  husband;  and  that  the  executor,  in  a  voluntary  and  imstile  spirit 
to  the  husband,  who  has  letters,  has  no  more  right  to  produce  them  and  da« 
liver  them  over,  to  the  husband's  prejudice,  than  the  wife  has." 

On  the  other  hand,  it  was  decided  in  Lloyd  v.  Pennie,  50  Fed.  Rep.  4,  that 
letters  from  a  husband  to  his  wife,  found  in  the  possession  of  the  wife's  ad- 
ministrator after  both  were  dead,  were  not  protected  as  privileged  communi- 
cations,  but  were  admissible  in  evidence  in  an  action  between  the  wife's 
administrator  and  third  parties.  Mr.  Justice  Morrow,  in  delivering  the 
opinion  in  this  case,  commented  on  Bowman  ▼.  Patrick,  82  Fed.  Rep.  368, 
and  other  cases,  as  follows:  "In  Bowman  r.  Patrick,  32  Fed.  Rep.  368,  in 
tiie  circuit  court  of  the  United  Status  for  the  eastern  district  of  Missouri,  a 
motion  was  made  to  strike  oat  certain  exhibits  filed  in  the  master's  report 
of  the  testimony  in  the  case.  These  exhibits  were  letters  written  by  one  of 
the  defendants  to  his  wife,  and  the  ground  of  the  motion  to  suppress  them 
was,  that  they  were  'such  communications  as  were  protected  by  the  princi- 
ple which  the  law  throws  around  communications  between  husband  and  wife.* 
Tlie  wife  had  died  pending  proceedings  for  a  divorce,  and  the  man  who  pro- 
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fessed  to  be  th«  execntor  or  administrator  of  her  estate  got  hold  of  these  let- 
ters, and  without  any  requirement  of  his  office,  but  in  a  spirit  of  hostility  to 
th«  husband,  delivered  them  to  the  other  side.  He  was  not  a  party  to  the 
action,  bat  was  acting  as  a  volunteer  in  the  production  of  the  Utters.  Mr. 
Justice  Miller,  in  passing  upon  the  motion,  said:  'What  might  be  the  rule  of 
law  if  this  administrator  had  filed  these  letters  in  due  course  of  administra- 
tion for  any  nseful  purpose  in  a  public  office,  and  they  had  been  obtained 
and  copied  by  a  third  party,  or  if  they  had  got  into  the  hands  of  the  party 
who  now  seeka  to  use  them  in  any  appropriate  and  innocent  manner,  I  am 
not  prepared  to  say;  but  I  do  rule  that,  under  the  circumstances  in  which 
these  letters  got  into  other  hands,  they  ought  not  to  be  used  as  evidence.' 

"  The  learned  judge  expressly  places  his  decision  upon  the  circumstances 
of  that  case,  which,  differing  materially  from  the  case  at  bar,  cannot  be  con- 
sidered as  authority  in  determining  the  question  involved  in  this  controversy. 

"  In  Stein  v.  Bowman,  13  Fet.  220,  the  plaintiff  having  read  in  evidence 
the  deposition  of  a  deceased  witness,  the  defendant  called  the  wife  of  the 
deceased  to  prove  that  her  husband  had  been  bribed  to  give  evidence  in  that 
case,  and  also  to  prove  that  he  had  frequently  told  her  he  knew  nothing  of 
the  plaintiff  or  of  another  party.  To  this  testimony  an  objection  was  inter- 
posed, and  the  court  held  that  the  wife  could  not  '  either  voluntarily  be  per* 
mitted,  or  by  force  of  authority  be  compelled,  to  state  facta  in  avidence 
which  render  infamous  the  character  of  her  husband.' 

"In  Luecu  v.  Brooks,  18  Wall.  436,  the  defendant  offered  the  deposition  of 
his  wife  to  prove  a  part  of  his  case.  The  court  below  excluded  the  deposi- 
tion, and  the  supreme  court  held  that,  under  the  statute  of  West  Virginia, 
where  the  case  arose,  the  wife  could  not  be  examined  for  or  against  her  hus- 
band. The  law  as  stated  in  these  last  two  cases,  as  indeed  in  all  the  cases 
cited  by  counsel  for  defendant,  is  not  disputed.  They  simply  state  the  law 
as  declared  by  the  Code  of  Civil  Procedure  of  this  state  [California],  and  as 
construed  by  the  supreme  court  ia  People  v.  Alullinys,  83  Cal.  138,  17  Am. 
St.  Rep.  223,  to  the  effect  that  communications  between  husband  and  wife 
'cannot  be  forced  from  either  party  to  the  confidential  relation.'  They  do 
not  sustain  the  position  that  the  policy  of  the  law  as  declared  by  the  courts 
places  the  seal  of  secrecy  absolutely  and  forever  upon  the  communications 
between  husband  and  wife.  The  law,  in  fact,  appears  to  be  otherwise. 
Such  communications  are  received  in  evidence  when  produced  by  parties 
who  do  not  occupy  the  confidential  relation.  In  State  v.  Buffington,  20  Kan. 
599,  27  Am.  Rep.  193,  the  defendant  was  being  prosecuted  criminally.  On 
the  trial  the  prosecution  introduced  in  evidence  a  letter  from  the  defendant 
to  his  wife.  The  defendant  claimed  that  this  letter  was  a  confidential  com- 
munication from  himself  to  his  wife,  and  therefore  that  it  was  not  competent 
evidence  against  him.  The  letter  was  in  the  hands  and  custody  of  the  prose- 
eating  witness  at  the  time  it  was  introduced.  It  had  been  previously  sent 
through  the  post-office,  and  by  mail  from  the  defendant  to  his  wife.  The 
prosecuting  witness  received  it  from  the  post-office,  properly  directed  to  the 
defendant's  wife.  He  delivered  it  to  her,  and  she,  after  reading  it,  returned 
it  to  him,  and  he  famished  it  to  the  prosecution,  to  be  read  in  evidence.  It 
did  not  appear  that  either  the  defendant  or  his  wife  had  at  any  time  any 
control  over  the  letter.  The  court,  in  passing  upon  the  admissibility  of  the 
letter,  observed:  'It  is  certainly  true  that  a  communication  between  husband 
and  wife  is  a  privileged  communication.  But  it  is  privileged  only  while  it 
remains  within  their  custody  and  control,  or  while  it  remains  within  the 
custody  and  control  of  their  agents  or  representatives,  and  just  eo  far 
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as  it  remains  within  the  eustody  and  control  of  themselves  or  their  agents 
or  repr«sentatiT6«.'  A  number  of  eases  are  cited  by  the  court  in  support 
of  this  mlo,  and  tho  statnto  of  th«  stato  of  Kansas  is  qnotod  as  follows: 
'In  no  easo  shall  either  [ths  husband  or  ths  wife]  b«  permitted  to  testify 
concerning  any  eommunication  made  by  one  to  the  other  during  the 
marriage,  whether  called  while  that  relation  existed  or  afterwards':  Civ. 
Code,  see.  323.  The  court,  referring  to  this  statute  in  connection  with  an> 
other,  relating  to  witnesses  in  criminal  cases,  says:  'It  will  be  seen  that 
these  statutes  do  not  go  to  the  extent  of  excluding  said  letter  as  evidence. 
While  the  Ciril  Code  provides  that  neither  the  husband  or  wife  shall,  as  a 
witness,  furnish  evidence  concerning  confidential  communications,  yet  it 
does  not  provide  that  others  who  may  happen  to  be  possessed  of  suoh  com- 
munications  shall  not  de  so.'  In  State  v.  Hoyt,  47  Conn.  618,  36  Am.  Rep. 
89,  the  defendant  was  on  trial  for  murder.  The  state  offered  in  evidence 
sundry  letters  written  by  the  defendant  to  his  wife,  which  the  state  claimed 
contained  admissions  inconsistent  with  the  claim  of  the  defendant  as  to  his 
unconsciousness  at  the  time  of  the  homicide,  and  as  to  his  unsoundness  of 
mind.  To  the  introduction  of  the  letters  the  defendant  objected,  on  the 
ground  that  the  letters  were  confidential  communications  between  husband 
and  wife,  and,  as  such,  could  not  be  used  in  evidence  against  the  husband.  It 
was  not  shown  how  the  state  obtained  the  letters,  but  the  court  overruled 
the  objection  and  admitted  the  letters.  The  supreme  court,  in  passing  upon 
this  ruling  of  the  lower  court,  said:  'In  this  ruling  the  court  violated  no  rule 
of  evidence.  The  question  was,  not  whether  the  husband  or  wife  could  have 
been  compelled  to  produce  this  evidence,  but  whether,  when  the  letters  fell 
into  the  hands  of  a  third  person,  the  sacred  shield  of  privilege  went  with 
them.  We  think  not:  1  Greenl.  Ev.,  sec.  254  a.  The  fact  that  the  com- 
munications in  this  case  were  written  places  them  on  no  higher  ground  than 
if  they  were  merely  oral.  And  as  to  the  latter,  it  is  well  settled  that  con- 
versations between  husband  and  wife  are  not  privileged  so  as  to  prevent  a 
third  person,  who  overheard  them,  from  testifying.' 

"  It  will  not  be  necessary  to  discuss  all  the  cases  cited  as  bearing  on  this 
question.  For  the  present,  it  is  enough  to  say  that  I  do  not  think  they  es- 
tablish the  rule  that  communications  between  husband  and  wife  are  privileged 
in  the  hands  of  third  persons;  certainly  not  under  a  statute  declaring  the 
privilege  in  the  lan^age  of  the  code  of  this  state  [California]." 

The  letters  to  which  the  foregoing  opinion  refers  were  written  by  a  hus- 
band to  his  wife,  instructing  her  with  respect  to  proceedings  taken  and 
to  be  taken  in  making  fraudulent  transfers  of  his  property,  and  concealing 
ifrom  his  creditors  the  fact  that  they  were  fraudulent,  and  that  the  property 
Vas  still  held  for  the  benefit  of  the  husband  or  his  wife;  and  the  reception  of 
such  letters  in  evidence  might,  in  our  judgment,  have  been  better  defended 
on  the  ground  that  with  respect  to  the  matters  referred  to  in  the  letters  the 
communications  were  made  from  the  one  to  the  other  in  the  relation  of  prin- 
cipal and  agent,  rather  than  in  that  of  husband  and  wife:  See  post,  p.  4120;  or 
that  the  communications  were  not  privileged,  because  they  were  aots  done  in 
the  perpetration  of  a  fraud:  See  post,  p.  422. 

A  written  instrument  in  the  handwriting  of  the  wife,  found  among  the 
papers  of  her  deceased  husband,  addressed  "To  whom  it  may  concern," 
•peaking  of  her  husband  in  the  third  person,  and  explaining  the  cause  of  their 
separation,  is  not  a  privileged  communication:  Hoft  v.. Davis,  21  Mo.  App. 
236-238,  in  which  Mr.  Justice  Thompson,  in  delivering  the  opinion  of  the 
court,  said:  "  As  the  case  must  go  back  for  another  trial,  we  think  it  proper 
AM  8T.  Rkf..  Vol.  XXIX.— 27 
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to  say,  with  a  view  of  saving  the  necessity  of  another  appeal  or  writ  of  error, 
that  in  this  evidence  two  documents  were  presented,  one  by  the  defendants, 
and  the  other  by  the  plaintiflF,  which  were  objected  to  in  each  case  by  the 
opposing  party,  but  which  were  nevertheless  admitted.  The  first  was  a  long 
letter,  dated  August  6,  1861,  shown  to  have  been  in  the  handwriting  of  the 
plaintiff,  including  the  signature,  and  to  have  been  found  among  the  papers 
of  the  deceased  by  his  executor.  It  was  addressed  '  To  all  whom  it  may  con- 
cern.' It  expressed  great  love  for  her  husband,  great  sorrow  and  anxiety  at 
being  separated  from  him,  extolled  his  character  and  conduct,  exonerated 
him  from  blame  iu  respect  of  the  separation,  put  the  blame  of  the  separation 
upon  her  parents,  but  did  not  contain  any  accusation  against  herself  of  im- 
proper conduct.  Among  other  things,  the  letter  contained  this  clause:  'He 
has  not  deserved  such  treatment  as  he  has  received  from  my  parents;  they 
have  been  the  whole  cause  of  our  separation,  by  refusing  to  let  me  go  away 
with  him.'  We  are  of  opinion  that,  in  the  absence  of  any  evidence  tending 
to  show  this  was  intended  as  a  private  communication  between  husband  and 
wife,  other  than  the  fact  that  it  was  found  among  the  husband's  papers  after 
hia  death,  the  learned  judge  committed  no  error  in  declining  to  exclude  it  as 
a  privileged  communication.  It  was  not  addressed  by  the  plaintiff  to  her 
husband;  it  nowhere  spoke  of  him  in  the  second  person,  it  was  in  the  form 
of  a  narrative,  speaking  of  him  everywhere  in  the  third  person,  and  it  was 
addressed  'To  whom  it  may  concern.'  If  it  was  committed  by  hei  to  him 
in  the  first  place,  it  was  manifestly  intended  by  her  that  it  shonld  be  exhibited 
by  him  to  such  persons  as  should  be  concerned  in  knowing  the  causes  of  their 
unhappy  separation,  and  was  therefore  not  a  privileged  communication." 

Neither  Death  nor  Divorce  Renders  Privileged  Communications  Admimhle.  — 
The  question  is  well  settled  that  all  such  conversations  or  communications 
between  husband  and  wife  as  are  confidential  and  privileged  during  their 
lifetime  remain  sacred  after  their  death,  and  cannot  be  disclosed:  Estate  of 
Low,  Myr.  Prob.  143;  FM-mers'  Bank  v.  Cole,  5  Harr.  (Del.)  418;  Lingo  v. 
Stcde,  29  Ga.  470;  Stanley  t.  Montgomery,  102  Ind.  102;  Smith  v.  Potter,  27 
Vt.  304;  65  Am.  Dec.  198;  Babcock  v.  Booth,  2  Hill,  181;  38  Am.  Dec.  578. 
In  an  action  by  a  surviving  wife  ol  a  policy  of  life  insurance  on  the  life  of 
her  deceased  husband,  she  cannot  testify  to  the  acts  or  declarations  of  the 
husband  in  making  the  application:  Herndon  v.  Triple  Alliance,  45  Mu. 
App.  426;  and  in  a  proceeding  for  the  distribution  of  the  estate  of  a  de- 
ceased husband,  his  widow  is  not  a  competent  witness  to  testify  as  to  confi- 
dential conversations  with  her  husband  during  his  lifetime,  and  the  existence 
of  the  marriage:  Spradling  v.  Conway,  51  Mo.  51.  In  a  suit  brought  by  a 
personal  representative  of  an  intestate  to  recover  a  debt  created  in  the  life- 
time of  the  latter,  the  widow  of  tlie  intestate  is  not  a  competent  witness  to 
testify  to  any  statement  of  her  husband,  or  to  any  fact  which  came  to  her 
knowledge  by  n:eanB  of  the  marital  relation:  Patton  v.  Wilson,  2  Lea,  101. 
A  husband  who  contests  the  probate  of  the  will  of  his  wife  cannot  testify  to 
conversations  had  with  his  wife,  during  marriage,  of  a  confidential  charac- 
ter. Public  policy,  as  well  as  the  law,  places  the  seal  of  secrecy  upon  com- 
munications between  husband  and  wife  during  marriage,  and  the  death  of 
one  cannot  remove  it:  Maynard  v.  Vinton,  59  Mich.  139;  60  Am.  Rep.  276. 
Under  the  peculiar  law  of  Louisiana,  a  widow  is  a  competent  witness  to 
prove  the  dying  declarations  of  her  husband,  on  the  trial  of  one  accused  of 
killing  him:  State  v.  Ryan,  30  La.  Ann.,  pt.  2,  1176. 

The  rule  is  well  settled,  that,  on  principles  of  public  policy,  all  communi- 
cations  between  the  husband  and  wife  which  do  not  on  their  face  appear  to 


Oct.  1890.]  Commonwealth  v.  Sapp.  419 

be  public,  or  intended  to  be  so,  are  shielded  from  public  scrutiny  as  evidence, 
and  neither  can  testify  as  to  such  communications  when  the  interests  of  the 
other  are  involrad,  eran  after  the  dissolution  of  the  marriage  relation  by  a 
decree  of  divorce:  Owen  v.  State,  78  Ala.  425;  56  Am.  Rep.  40;  People  v.  AJul- 
lings,  83  Cal.  138;  17  Am.  St.  Rep.  223;  Dickerman  v.  Oravea,  6  Cusli.  308;  53 
Am.  Dec.  41;  Hitchcock  r.  Moore,  70  Mich.  112;  14  Am.  St.  Rep.  474;  Ma;/- 
nard  t.  Vinton,  69  Mich.  161;  60  Am.  Rep.  276.  On  the  trial  of  an  action  for 
the  sedaction  of  a  wife,  she,  though  divorced,  will  not  be  permitted  to  testify 
for  the  defense  to  facts  which  came  to  her  knowledge  during  the  existence  uf 
the  marital  relation:  Crose  v.  RutUdge,  81  111.  266.  Ou  the  trial  of  an  in- 
dictment for  adultery,  one  who  has  been  the  husband  of  the  feme  dufendant, 
but  has  been  divorced  from  her,  is  incompetent  to  testify  against  her  as  to 
the  adulterous  intercourse,  or  any  other  fact  which  occurred  while  the  mar* 
riage  subsisted:  State  v.  Jolly,  3  Der.  &  B.  110;  32  Am.  Dec.  656.  A  di- 
vorced wife  is  incompetent  to  testify  against  her  husband  as  to  any  conversa- 
tions of  a  confidential  nature  occurring  between  them  during  tlie  existence 
of  the  marriage  relation:  Brock  v.  Brock,  116  Pa.  St.  109.  Consequently, 
after  divorce,  she  cannot  testify  to  a  contract  made  with  her  husband  during 
coverture:  Cook  t.  Orange,  18  Ohio,  626.  A  divorced  wife,  in  an  action 
against  her  former  husband  and  his  vendee  to  set  aside  a  deed  to  the  home- 
stead for  the  reason  that  her  signature  to  the  deed  was  obtained  by  duress, 
cannot  be  allowed  to  testify  to  threats  made  to  her  by  her  husband  during 
the  existence  of  the  marriage  relation:  Anderaon  v.  Anderson,  9  Kan.  112. 
After  the  dissolution  of  the  marriage  by  divorce,  the  wife  is  not  a  competent 
witness  to  testify  in  regard  to  any  confidential  communication  made  to  her 
during  the  marriage  by  her  former  husband.  The  acts  of  such  husband  iu 
her  presence,  in  response  to  questions  or  suggestions,  are  confidential  commu- 
aicatioos  to  her:   Pcn-y  v.  Randall,  83  Ind.  143. 

Communicationt  not  Confidentittl  not  Privileged.  —  A  husband  or  wife,  either 
before  or  after  divorce  or  the  death  of  one  of  the  parties,  is  a  competent  wit- 
ness for  or  against  the  other  to  prove  facts  which  came  to  the  knowledge  of 
either  during  the  existence  of  the  marriage  relation,  but  not  confidentially, 
nor  by  means  of  the  situation  of  husband  or  wife:  Bigelow  v.  Sickles,  76  Wis. 
427;  Elnoirk  v.  Commonweallk,  13  Bush,  155;  Crook  v.  Henry,  26  Wis.  569; 
Haugh  v.  Blythe,  20  Ind.  24;  WoolUy  v.  Turner,  13  Ind.  253;  Cornell  v.  Van- 
artsdalen,  4  Pa.  St.  364;  Norria  v.  Stetoart,  105  N.  C.  455;  18  Am.  St.  Rep. 
917;  Pidcena  v.  Kniaely,  29  W.  Va.  1;  6  Am.  St.  Rep.  622.  The  rule  has 
been  frequently  stated  to  be,  that  after  the  death  of  the  husband,  his  widow 
is  competent  to  establish  facts  coming  to  her  knowledge  from  other  sources, 
and  not  by  virtue  of  her  marital  relation  or  situation  as  wife,  notwithstand- 
ing they  related  to  the  transactions  of  her  husbami,  and  that  as  to  such  facts 
•o  coming  to  her  she  is  a  competent  witness  in  behalf  of  his  estate:  Cannon  v. 
Moore,  17  Mo.  App.  92;  Ryanr.  FoUanahee,  47  N.  H.  100;  Jarkaon  v.  Barron, 
87  N.  H.  494;  English  v.  Cropper,  8  Bush,  293.  After  the  death  of  a  husband, 
his  wife  is  oompeteut  to  testify  as  to  such  matters  touching  his  business  as 
«ame  under  b«r  observation  during  his  life,  an<l  were  not  learned  by  com* 
municationa  from  him:  Plivey  v.  Platan,  29  Ark.  603.  In  WhiU  v.  Peny,  14 
W.  Va.  66-80,  the  oonrt  said:  "  The  law  will  not  permit,  even  after  the  death 
of  the  husband,  any  disclosure  by  the  wife  which  seems  to  violate  the  con* 
fidence  reposed  in  her  as  a  wife,  lest  such  permission  might  tend  to  impair 
the  harmony  of  the  marriage  state,  and  afifect  injuriously  the  interests  of 
society  dependent  upon  it.  But  where  there  is  not  eren  a  seeming  confidence, 
—  when  the  act  done  or  declaration  made  by  the  husband,  so  far  from  being 
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privata  or  confidential,  is  designedly  public  at  the  time,  and  from  its  nature 
mast  have  been  intended  te  be  afterwards  public,  —  there  is  no  interest  of  the 
marriage  relation,  or  of  society,  which,  in  the  absence  of  all  interest  of  the 
husband  or  wife,  requires  the  latter  to  be  precluded  from  testifying  between 
other  parties,  such  act  or  declaration  not  aflfecting  the  character  or  person  of 
her  husband.  Upon  these  authorities,  I  am  prepared  to  say  that  the  wife, 
after  the  death  of  her  husband,  is  competent  to  prove  facts  coming  to  her 
knowledge  from  other  sources,  and  not  by  reason  of  her  situation  as  wife, 
notwithstanding  they  relate  to  the  transactions  of  her  husband.  But  I  am 
not  prepared  to  say  that  she  is  permitted  to  disclose  every  communication  to 
her,  or  in  her  presence,  made  by  her  husband,  which  does  not  seem  to  violate 
the  confidence  reposed  in  her  as  a  wife.  I  am  not  prepared  to  lay  down  such 
a  proposition,  because  of  the  very  great  difficulty  in  determining  in  partic- 
ular cases  whether  such  communications  seem  to  violate  the  confidence  re- 
posed in  her  as  a  wife."  A  divorced  husband  is  a  competent  witness  against 
his  former  wife  as  to  facts  which  came  to  his  knowledge  during  the  marriage 
by  means  equally  accessible  to  other  persons,  and  not  disclosed  to  him  in  con- 
versation with  her:  Bigelow  r.  Sickles,  75  Wis.  427.  A  divorced  wife  is  com- 
petent to  testify  in  behalf  of  her  former  husband  as  to  facts  which  came  to 
her  knowledge  whilu  the  marriage  relation  existed,  but  which  did  not  come 
to  her  confidentially,  nor  by  means  of  her  situation  as  wife:  Elsicidc  v.  Com- 
monwealth, 13  Bush,  165.  On  the  trial  of  an  action  for  the  seduction  of  a 
wife,  she,  though  divorced,  will  be  permitted  to  testify  to  facts  occurring 
after  the  divorce,  in  which  her  former  husband  did  not  participate,  and 
which  affects  her  and  the  person  calling  her  only:  Groae  v.  Rutkdge,  81  IlL 
266.  In  a  criminal  case,  the  divorced  wife  of  the  defendant  is  competent  to 
testify  as  a  witness  against  him  as  to  matters  which  occurred  after  the  di- 
vorce, but  not  as  to  matters  which  occurred  before:  Long  v.  State,  86  Ala. 
86.  When  a  woman  is  on  trial  for  a  murder  committed  in  an  attack  by  her- 
self and  others  upon  her  husband,  the  husband  and  wife  having  been  living 
apart  in  great  hostility  pending  divorce  proceedings,  the  huaband  may  testify 
to  th«  facts  of  the  murder,  as  they  did  not  come  to  his  knowledge  in  the  con- 
fidence of  the  marriage  relation:  People  v.  Marble,  38  Mich.  117. 

Communiratiotw  between  Husband  and  Wife  as  PHnciipal  and  Agent  not  Priv- 
ileged. —  The  rule  is  well  established,  that  when  a  wife  acts  as  agent  for  her 
husband,  or  the  husband  acts  as  agent  for  his  wife,  either  may  testify  to  the 
acts  or  communications  within  the  scope  of  such  agency  in  any  case  in  which 
such  acts  or  communications  are  involved,  and  this,  whether  either  sponse  is 
a  party  or  not,  and  whether  the  evidence  makes  against  either  or  not  as  the 
case  may  be.  This  rule  prevails  generally,  with,  so  far  as  we  have  been  able 
to  find,  on*  axeeptioD,  notwithstanding  the  general  rale  that  all  acts  and 
communications  between  husband  and  wife  during  the  existence  of  the  mar- 
riage relation,  and  made  while  they  are  alone,  are  privileged,  and  cannot  be 
disclosed  in  testimony  by  either.  Among  the  cases  which  snstain  the  rule 
that  a  husband  or  wife  who  has  acted  as  agent  for  the  other  is  a  competent 
witness  to  prove  any  act,  fact,  or  communication  made  by  one  to  the  other 
during  the  existence  of  and  within  the  scope  of  such  agency  may  be  cited 
Chunot  V.  Larson,  43  Wis.  536;  28  Am.  Rep.  567;  Chesley  t.  Chesky,  54  Mo. 
547;  Quade  v.  Fisher,  63  Mo.  325;  Crook  v.  Henry,  25  Wis.  569;  Sumner  v. 
Cooke,  61  Ala.  521;  Robison  v.  Robiaon,  44  Ala.  227;  Mitckdl  ▼.  Hughes,  24 
111.  App.  308;  Oxford  v.  Wilkins,  24  IlL  App.  367;  Sander  v.  ScnUchfield,  28 
Mo.  App.  150;  Taylor  v.  Diiesterberg,  109  Ind.  165;  Curry  v.  Stephens,  84  Mo. 
♦42;  Blabon  v.  Oilchrist,  67  Wis.  38;  Degenhart  v.  Schmidt,  7  Mo.  App.  117. 
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In  Te^hmbrock  r.  McLaughlin,  25  Mo.  App.  524-526,  Mr.  Jast!e«  Thompson, 
ia  delivering  the  opinion  of  the  court,  said,  on  this  subject,  that  "  the  rule  of 
the  common  law  that  neither  the  husband  or  the  wife  was  a  competent  witaesa 
for  the  other  had  this  well-recognized  exception:  that  the  wif*  might  testify 
in  the  husband's  behalf  when  employed  as  his  agent  in  any  given  transaction; 
and  by  parity  of  reasoning,  it  has  been  held  by  our  supreme  court  that  tha 
husband  is  a  competent  witness  for  his  wife  in  respect  of  a  matter  in  which 
he  has  acted  for  her  ag  her  agent:  Chesley  v.  Chesle;/,  54  Mo.  347;  Quade  v. 
Fisher,  63  Mo.  325.  The  reason  of  the  rule  which  creates  this  exception  ap- 
plies with  just  aa  much  force  where  the  wife  acted  as  the  agent  for  the  lius- 
band,  or  the  husband  for  the  wife,  prior  to  the  coverture,  as  where  he  or  she 
•o  acted  during  the  coverture.  Public  policy,  in  the  one  case  as)  well  as  the 
other,  requires  that  an  exception  to  the  general  rule  should  exist,  in  order  to 
•jirevent  failure  of  justice."  In  Barrier  v.  Darrier,  53  Mo.  222,  the  husband 
bad  written  a  letter  to  his  wife,  directing  her  to  purchase  certain  lau«.'  for 
him.  She  had  purchased  the  land  accordingly,  but  took  the  title  in  her 
own  name,  and  afterward  claimed  the  property  as  hers.  In  an  action  brought 
by  the  husband,  he  offered  this  letter  in  evidence,  and  also  sought  to  testify 
concerning  it;  but  the  letter  and  the  testimony  were  excluded,  on  the  ob< 
jection  of  the  wife.  This  ruling  was  held  by  the  supreme  court  to  he  error 
neons,  and  that  court  said  (p.  234):  "In  reference  to  this  letter,  it  is  quite 
sufficient  to  observe,  that  had  the  same  matter  been  contained  in  a  power 
of  attorney,  no  one  would  doubt  its  admissibility,  or  regard  it  as  a  conH> 
deutial  communicatioa  between  husband  and  wife.  How,  then,  can  that 
admissibility  be  affected,  in  the  present  instance,  merely  because  the  instruc- 
tions  sent  in  the  letter  do  not  put  on  the  formalities  or  assume  the  shape  of 
a  legal  instrument?  And  if  the  letter  is  held  not  within  the  rule  precluding 
the  disclosare  of  confidential  communications,  surely  the  testimony  of  the 
plaintiff  respecting  that  letter  could  not  be  deemed  inadmissible."  So  in  the 
case  of  Schmied  v.  Frank,  86  Ind.  250,  257,  it  was  held  that  statements  made 
by  husband  and  wife  to  each  other,  in  a  transaction  in  which  he  was  acting 
as  her  agent,  were  not  confidential  communications,  and  were  not  privileged, 
and  the  court  said:  "The  authority  given  by  the  wife  to  tlie  husband  to 
transact  her  business  is  not  confidential,  nor  intended  to  be  private.  Such 
authority  may  be  in  writing,  or  it  may  be  verbal.  It  is  intended  to  be  known, 
and  would  be  worthless  unless  known."  One  of  the  first  cases  to  announce 
this  rule  was  Crook  v.  Henry,  25  Wis.  569,  in  which  it  was  held  that  a  wife 
was  competent,  as  against  the  objections  of  the  hnsbami,  to  testify  that  he 
aathorized  her  verbally  to  perform  certain  acts  as  his  agent,  that  she  per- 
formed  those  acts,  and  that  he  verbally  ratified  them.  The  ruling  was  put 
upon  the  ground  that  the  husband,  when  he  appointed  his  wife  his  agent, 
could  not  have  intended  to  have  her  conceal  that  fact  from  the  p->blio.  Thia 
doctrine  was  affirmed  by  the  same  court  in  O'Conner  v.  Hartford  Fire  Ins.  Co., 
31  Wis.  160,  166. 

The  case  of  Southwick  v.  SoiU/iwiek,  49  N.  Y.  510,  was  an  action  by  a  wife 
against  her  husband  to  recover  an  alleged  balance  of  money  in  his  hands  be- 
longing to  her  separate  estate  and  received  by  him  as  her  agent  The  hus- 
band testified  as  to  certain  matters  touching  this  agency,  over  objection,  and 
the  court  of  appeals,  in  passing  on  this  objection,  said:  "  But  there  is  nothing 
of  the  nature  of  confidential  or  privileged  communications  in  the  matters  here 
proved.  They  are  the  commonplaces  of  business  and  of  every-day  affairs, 
and  such  as  pass  hourly  from  a  principal  to  his  agent  or  purse-bearer,  and 
«ere  the  same  as  would  have  been  made  by  the  plaintiff  to  any  other  person. 
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her  agent."  So  it  ha«  been  decided  that  conversations  between  hnsband  and 
wife,  whereby  she  constitutes  him  her  a^ent  to  transact  her  business,  are  not 
eonfidential  communications,  and  either  is  a  competent  witness  to  prove  them: 
Bchmied  v.  Frank,  86  Ind.  250.  Even  after  divorce  the  wife  may  testify  in 
replevin  by  her  former  husband,  and  against  a  third  person,  that  she  was  au< 
thorized  by  the  plaintiff  to  sell,  and  did  sell,  the  property  in  dispute:  Crook 
t.  Henry,  25  Wis.  669.  A  wife  may  testify  as  to  transactions  left  by  her 
husband  solely  in  her  charge,  though  they  occurred  at  his  house,  and  while 
he  was  at  home  and  might  have  known  them:  Lunay  v.  Vantyne,  40  Vt.  501. 
In  detinue  against  a  husband  for  a  watch  and  chain  which  his  wife  receired 
from  plaintiff,  in  pawn  as  security  for  money  loaned  by  her  to  him,  the  wife 
is  a  competent  witness  to  prove  for  the  defendant  what  contract  she  made 
with  plaintiff,  and  that  she  acted  as  her  husband's  agent  in  making  it:  Sum- 
ner V.  Cooke,  51  Ala,  521.  In  other  jurisdictions,  it  is  held,  however,  that  a 
wife  is  not  competent  to  establish  that  she  acted  as  agent  for  her  husband. 
The  fact  of  her  agency  must  be  shown  by  some  witness  other  than  herself: 
Wheeler  and  Wilson  Mfg.  Co.  v.  Timley,  75  Mo.  458;  WilUama  v.  Willianu, 
67  Mo.  661.  The  general  rule,  however,  would  seem  to  be,  that  she  is  a  com* 
petent  witnesa  to  establish  her  own  agency  when  acting  for  her  husband: 
MUchell  V.  Hughes,  24  111.  App.  303;  and  other  cases  cited  supra.  When  a 
wife  acts  as  agent  for  her  husband,  and  in  his  absence  enters  into  a  contract 
iu  writing  with  a  third  person,  she  is  competent,  when  called  as  a  witness  by 
her  husband,  to  testify  to  all  of  the  particulars  relating  to  such  contract: 
Ifagness  v.   Walker,  26  Ark.  470. 

If  a  wife  acts  as  the  agent  of  another  in  a  contract  made  with  her  husband, 
or  where  she  acts  as  the  mutual  agent  of  her  hnsband  and  a  third  person,  her 
declarations  aa  to  matters  within  the  scope  of  her  agency  may  be  given  in 
evidence  by  her  husband  in  his  own  favor,  or  they  may  be  given  in  evidence 
against  him:  BirdsaU  v.  Dunn,  16  Wis.  235.  In  Wisconsin,  a  husband  may 
testify  for  or  against  his  wife  as  to  matters  in  which  he  acted  as  her  agent: 
Arndt  v.  Harshaw,  63  Wis.  269.  Under  the  United  States  statutes,  a  married 
woman  who  is  a  party  to  an  action  may  disclose,  as  a  witness,  directions  given 
to  her  by  her  husband  as  her  agent  respecting  the  investment  of  her  separate 
property,  but  she  cannot  be  compelled  to  make  such  disclosure  against  her 
wishes:  SOckney  v.  Stiekney,  131  U.  S.  227.  The  only  authority  in  conflict 
with  the  doctrine  above  announced  which  has  come  to  our  notice  is  that  of 
Commonuxalth  v.  Hayes,  145  Mass.  289-293,  where  the  court  said:  "The  pro- 
vision of  the  statute  that  'neither  husband  nor  wife  shall  be  allowed  to  tes- 
tify as  to  private  conversations  with  each  other '  is  not  confined  to  conversations 
upon  subjects  which  are  confidential  in  their  nature,  and  it  includes  conver- 
sations between  them  relating  to  business  done  by  one  as  agent  of  the  other." 

Communications  in  Perpetration  of  Fraud  not  Privileged.  —  Any  communica- 
tions between  husband  and  wife  while  they  are  engaged  in  the  perpetration 
of  a  fraud  are  not  privileged,  but  may  be  given  in  evidence.  Thus  in  an 
action  against  a  husband  and  wife  to  set  aside  a  fraudulent  conveyance  from 
the  former  to  the  latter,  the  negotiations  between  them  prior  to  the  convey- 
ance relative  to  the  consideration  are  admissible  in  evidence:  Beitman  v. 
Hopkins,  109  Ind.  177.  In  Heni-y  v.  Sneed,  99  Mo.  407,  17  Am.  St.  Rep. 
680,  it  was  decided  that  "  in  a  suit  to  enjoin  the  enforcement  of  a  deed  of 
trust  securing  upon  the  wife's  land  certam  notes  given  by  the  husband  in  a 
transaction  for  the  sale  of  property  induced  by  fraud,  the  husband  may  tes- 
tify as  to  conversations  had  with  the  tort-feasors,  and  the  husband  and  wife 
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may  testify  as  to  conversations  between  themselves  as  to  the  transactions, 
as  part  of  the  re$  gesUz,  and  also  on  the  ground  of  fraud,  and  t\M  ex  necessitate 
ret.  And  th«  party  who  uses  a  husband  as  a  mere  conduit  to  convey  his 
fraudulent  schemes  to  the  ears  of  a  wife  will  not  be  allowed,  whsn  the  con- 
Tersations  thus  induced  between  husband  and  wife  are  ofiTered  in  evidence  in 
order  more  fully  to  unearth  his  fraud,  to  interpose  the  technical  objection 
that,  being  conversations  between  husband  and  wife,  they  are  therefore  inatU 
missible."  In  addition,  the  court  said:  "  In  the  present  case,  Sneed  attempted 
to  take  advantage  of  a  legal  technicality  as  to  conversations  between  husband 
and  wife,  to  prevent  the  full  extent  of  his  fraud  from  being  unearthed.  Now, 
in  view  of  the  other  facts  in  evidence,  it  would  be  simply  monstrous  to  permit 
a  party  to-take  advantage  of  his  own  wrong,  and  assist  his  own  fraud  by 
meh  an  objection.  The  rule  he  invokes  as  to  confidential  communications 
between  husband  and  wife  was  intended  to  subserve  a  very  wise,  wholesome, 
and  holy  purpose,  but  never  to  further  such  an  end  as  that  for  which  ha  in- 
vokes it.  And  this  exception  to  a  general  rule  should  certainly  have  place  in 
a  court  of  equity,  whioh  will  throttle  fraud  in  all  its  protean  manifestations. 
We  shall  therefore  rule  that  the  testimony  of  both  husband  and  wife  was, 
ex  necessitate,  competent  as  to  their  conversations  on  two  grounds:  that  those 
conversations  wer«  a  part  of  the  ret  gestce,  and  on  the  foot  of  the  fraud. " 

Communication  retpecting  Trust  Property  not  Privileged,  —  A  communica- 
tion made  by  a  husband  to  his  wife  respecting  trust  property  which  it  is 
their  joint  duty  to  carefully  preserve  and  surrender  to  the  owner  when  law- 
fully entitled  to  it  is  not  confidential,  within  the  meaning  of  the  law  relieving 
husband  and  wife  from  any  obligation  to  disclose  any  confidential  conimuni- 
cation  made  by  one  to  the  other  during  marriago:  Wood  v.  Chetwood,  27  N.  J. 
Eq.  311. 

Objection  to  Admission  in  Evidence  of  Communications  between  husband  and 
wife,  on  the  ground  that  they  are  confidential  or  privileged,  must  be  made  at 
the  time  they  are  offered,  or  the  objection  will  be  deemed  to  have  been  waived: 
Norris  v.  Stewart,  106  N.  C.  455;  18  Am.  St.  Rep.  917.  After  its  admission. 
It  will  not  be  stricken  out  ou  motion:  Parkhurst  v.  Berdell,  110  N.  Y.  SS6;  6 
Am.  St.  Rep.  SM. 


Jones  v.  Gorham. 

[90  Kbntccky,  62i] 

luioiDi  AS  EriDCNCi  or  Insanity.  —  Suicide  may  be  considered,  in  eonneo* 
tion  with  other  evidence,  to  establish  insanity,  but  it  does  not,  of  itself, 
establish  that  fact  or  want  of  capacity  to  make  a  contract,  nor  does  it 
establi^ih  a  presumption  of  insanity. 

luiciDR  A.^  KviDKNCK  ot  Ix.sANiTT. — Proof  of  Several  attempts  to  eonimit 
sulci  le  made  by  a  grantor  in  a  deed  shortly  before  its  execution,  followed 
by  his  suicide  shortly  after  its  execution,  is  not  sufficient  to  establish 
his  insanity  or  want  of  capacity  to  make  a  contract  at  the  time  of  tbo 
execution  of  the  deed. 

Kennedy  and  Kennedy ^  for  the  appellantf. 
W.  S.  Gudgellf  for  the  appellee. 
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Bennett,  J.     On  the  9th  of  May,  1884,  Laura  Jones,  wife  of 

the  appellant,  conveyed  to Robinson  her  small  tract  of 

land,  on  which  she  and  the  appellant  lived,  in  trust,  to  be  con- 
veyed to  the  appellant,  which  said  Robinson  on  that  day  exe- 
cuted. On  the  eighteenth  day  of  June  following,  said  Laura 
died,  and  this  action  was  thereafter  instituted  by  her  mother 
and  brothers  and  sisters,  as  her  heirs,  to  have  said  conveyance 
set  aside,  upon  the  ground  that  said  Laura  was,  by  reason  of 
insanity,  non  compos  mentiSj  and  the  undue  injQuence  of  the 
appellant. 

The  material  facts  relied  on  as  proof  of  insanity  are,  that 
said  Laura,  within  a  few  weeks  next  before  she  made  the  deed, 
made  three  attempts  to  commit  suicide,  and  she,  after  the 
making  of  said  deed,  did  commit  suicide,  and  she,  about  the 
time  of  making  said  deed,  would  lie  down  on  the  wet  ground 
without  any  rational  motive,  and  pick  the  grass  in  a  strange 
manner,  and  would  lock  herself  up  in  a  room  and  weep,  and 
she  was  despondent  and  gloomy,  and  her  speech  was  incoherent 
and  irrational,  and  lastly,  the  opinion  of  witnesses  that  she  was 
insane. 

The  proof  is  clear  that  she  made,  in  April,  1884,  two  or  three 
unsuccessful  attempts  to  kill  herself,  and  that  she  did  eventu- 
ally kill  herself;  but  the  proof  that  she  otherwise  acted  irra- 
tionally, or  that  she  was  otherwise  irrational,  or  that  her  speech 
was  incoherent  and  irrational,  is  contradicted  by  the  over- 
whelming preponderance  of  the  evidence.  The  evidence  of  her 
physicians,  who  attended  her  about  the  time  that  she  com- 
mitted these  suicidal  acts,  and  about  the  time  that  she  is  said 
to  have  talked  irrationally,  etc.,  is  to  the  effect  that,  while  she 
was  in  delicate  physical  health,  she  was  rational,  and  pos- 
sessed good  sense  and  judgment.  Her  merchants,  with  whom 
she  traded  in  April,  1884,  say  that  she  was  rational,  and  pos- 
sessed good  business  capacity.  Her  nurse,  who  was  her  at- 
tendant for  several  weeks  next  before  her  death,  says  that  she 
was  rational,  and  had  good  judgment.  Her  neighbors  and  the 
hands  on  the  place,  who  were  well  acquainted  with  her,  and 
gaw  her  often  during  the  time  that  she  is  said  to  have  been 
insane,  say  that  she  was  rational,  and  possessed  good  judg- 
ment and  strong  will  power. 

These  witnesses,  twenty  in  number,  are  not  of  kin  to  the 
appellant,  save  one  or  two,  while  all  the  witnesses  for  the  ap- 
pellees, save  one  or  two,  are  either  the  appellees  themselves  or 
their  kin.     Therefore  we  are  brought  to  the  question,  How  far 
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is  the  fact  of  the  inicidal  intentions,  and  Tfhich  were  eventu- 
ally carried  into  execution,  to  be  considered  in  determining 
the  condition  of  Mrs.  Jones's  capacity  to  make  this  contract? 
This  question  is  answered  by  the  cases  of  Duffield  v.  Morris,  2 
Harr.  (Del.)  375,  and  Brooks  v.  Barrett,  7  Pick.  94,  and  other 
cases,  to  the  effect  that  suicide  does  not  of  itself  prove  the  ex- 
istence of  insanity  or  the  incapacity  to  contract;  that  a  person 
may  commit  suicide  and  be  quite  rational  as  regards  all  else; 
that  suicide  is  not  inconsistent  with  the  idea  of  a  sound  mind. 
It  is  an  act  contrary  to  reason,  education,  and  natural  instincts; 
but  why  should  it  be  evidence  of  insanity  any  more  than  other 
acts  that  are  contrary  to  reason,  education,  and  natural  in- 
stincts? It  seemi  to  be  a  general  rule  that  suicide  may  be 
considered,  in  connection  with  other  evidence,  to  establish  in- 
sanity, but  it  does  not,  of  itself,  establish  that  fact,  nor  does  it 
create  of  itself  the  presumption  of  insanity. 

There  is  no  proof  whatever  tending  to  establish  undue  in- 
fluence on  the  part  of  the  appellant.  The  fact  that  Mrs.  Jones 
and  the  appellant  agreed  that  Mrs.  Jones  was  to  deed  the  ap- 
pellant her  estate,  and  he  was  to  will  her  his  estate,  so  that 
the  survivor  should  have  the  whole  estate,  does  not  tend  to  es- 
tablish undue  influence. 

The  judgment  is  reversed,  and  the  case,  upon  its  return, 
must  be  dismissed.  

Iif SATvrrT  —  SinciDB  as  EvroKHOi  ov.  —  The  law  does  not  considar  the  act 
of  suicide  oonclasiTe  erideaoe  of  insanity;  on  the  eontrary,  it  is  held  as  a 
crime  unless  prored,  and  penalties,  as  far  as  possible,  are  inflicted  upoa  the 
perpetrator.  The  compassion  of  coroner's  juries  for  the  friends  of  a  deceased, 
as  often  as  the  faot  of  insanity,  interferes  to  shield  the  remains  from  what  is 
by  many  thought  a  barbaroas  disposition  of  the  law:  Brookt  r.  Barrett,  7 
Pick.  M)  dting  Bwrrom  t.  Burrovm,  1  Hagg.  Eoo.  109. 
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Taylor  v.  Coots. 

[82  Mbbbxika,  to.] 

BVKMOHa  —  FlTBUOATIOH,  TTHEM  AUTHORIZED.  —  AV  AFFIDAVIT  FOB  PuBLI- 
OATiox  of  aummons  which  recites  that  the  action  ia  brought  to  forecloM 
a  mortgage  on  real  estat*  in  a  certain  county,  that  the  defendant  is  a 
non-resident  of  and  absent  from  the  state,  and  cannot  be  served  with 
■nmmons  therein,  is  aafficient  to  authorize  service  by  publication. 

SuMMOKS  —  PoBLiOATiON.  —  Service  of  summons  upon  a  non-resident  defend- 
ant by  publication  for  one  week  longer  than  is  required  by  statute,  and 
in  the  mode  prescribed  thereby,  is  sufficient. 

Summons.  —  Sbrviok  bt  Publication  may  be  Proved  by  the  affidavit  of  the 
book-keeper  of  the  newspaper  company  publishing  it,  or  by  the  affidavit 
•f  any  other  person  having  actual  knowledge  of  the  facta,  and  such  proof 
ia  anffioient  on  collateral  attack. 

JUDOMSKTS  —  PoRKCLOSDKE  —  COLLATERAL  ATTACK.  —  When,  in  an  action 
to  foreclose  a  mortgage  against  a  non-resident  defendant,  the  court  ac- 
quires jurisdiction  over  him  through  service  by  publication,  its  decree  of 
foreclosure  and  the  sale  thereunder  are  not  subject  to  collateral  attack 
for  any  errors  committed  by  the  court  in  the  course  of  the  proceedings. 

Judgments  on  Insufficient  Complaints  —  Collateral  Attack.  —  The 
•nfficieney  of  the  petition,  in  an  action  to  foreclose  a  mortgage,  is  not  a 
test  of  jurisdiction,  and  if  the  court  has  jurisdiction,  an  error  committed 
by  it  in  holding  the  petition  to  be  sufficient  will  not  render  ita  judg- 
ment  aobjeet  to  collateral  attack. 

B.  0.  Burbanh  and  John  W.  Lytle^  for  the  appellant. 

William  D.  Beeket  and  Guy  R.  C.  Read,  for  the  respondent. 

Maxwell,  J.  A  demurrer  to  the  amended  petition  was 
gusrtained  in  the  ooart  helow,  and  the  action  dismissed.  The 
amended  petition  was  as  follows:  — 

"That  prior  to  the  eleventh  day  of  April,  1857,  the  late 
Richard  J.  Taylor  was  owner  in  fee-simple  of  lot  7  in  block 
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181,  in  the  city  of  Omaha,  Douglas  County,  Nebraska;  that 
the  said  plaintiflf  was  the  wife  of  the  said  Richard  J.  Taylor, 

who  died  on  or  about  the day  of  February,  188S,  and 

that  he  left  no  will  nor  bequest  to  any  person;  that  said  prop- 
erty was  inherited  by  his  heirs,  who  are  the  children  of  this 
plaintiflf  and  the  said  Richard  J.  Taylor,  and  that  said  heirs 
have  executed  a  deed  conveying  said  property  to  this  plaintiff, 
and  she  now  succeeds  to  all  the  rights  in  said  property  held 
by  the  said  Richard  J.  Taylor;  that  on  said  eleventh  day  of 
April,  1857,  the  said  Richard  J.  Taylor  executed  to  one  Wil- 
liam B.  Street  a  certain  mortgage  upon  said  premises  held  by 
him  at  that  time,  to  secure  a  promissory  note  in  the  sura  of 
$242.80;  that  on  the  sixth  day  of  January,  1872,  the  said 
William  B.  Street  commenced  foreclosure  proceedings  against 
said  Richard  J.  Taylor,  upon  said  note  and  mortgage,  by  filing 
a  pretended  petition  in  said  action.  A  copy  of  said  petition  is 
as  follows,  to  wit: — 

"  *  In  the  District  Court,  Douglas  County.  —  In  Equity. 

"  ♦  William  B.  Street,  Plaintiff,       ) 

V.  >  Petition. 

"  *  Richard  J.  Taylor,  Defendant.  ) 

"*  Now  comes  the  plaintiff,  and  complains  and  says:  — 

"  '  1.  That  on  the  eleventh  day  of  April,  1857,  the  said  de- 
fendant made  his  certain  promissory  note,  dated  on  said  day, 
at  Des  Moines,  Polk  County,  Iowa,  whereby,  for  value  received, 
three  months  after  date,  I  promise  to  pay  to  the  order  of  said 
plaintiff  $243.80,  at  Oskaloosa,  Mahaska  County,  Iowa,  and 
delivered  the  same  to  said  plaintiff,  who  thereby  became  and 
still  is  the  true  and  lawful  owner  and  holder  thereof. 

"  '  2.  That  for  the  purpose  of  securing  the  payment  of  said 
note  by  his  certain  indenture  of  mortgage  of  even  date  there- 
with, said  defendant  conveyed  to  said  plaintiff  certain  lands 
described  as  follows:  lot  8  in  block  99,  lot  8  in  block  160,  lot  1 
in  block  254,  lot  3  in  block  184,  and  lot  7  in  block  181,  in  the 
city  of  Omaha,  in  Douglas  County,  subject  to  a  condition  that 
the  same  should  be  void  in  case  of  non-payment  of  said  note 
at  the  time  agreed  to  between  the  parties,  which  mortgage  was 
duly  executed  and  acknowledged,  and  on  the  eighteenth  day 
of  July,  1859,  recorded  in  the  registry  of  said  county. 

"  '3.  That  no  part  of  said  note  has  ever  been  paid  or  col- 
lected, and  no. proceedings  have  been  had  at  law  to  enforce  the 
same. 
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•* 'Wherefore  said  plaintiff  prays  a  judgment  of  foreclosure 
and  sale  of  said  premises;  that  the  proceeds  arising  on  said 
■ale  be  applied  to  pay  said  mortgage  debt;  that  execution  be 
granted  for  any  deficiency  that  may  arise  after  the  said  sale, 
or  the  proceeds  thereof,  to  answer  said  debt;  and  that  he  may 
have  all  other  relief  necessary  and  proper,  with  costs. 

" '  Albert  Swartzlandkr,  and         ' 
"  *  J.  M.  Woolworth, 

*' '  Plaintiff's  Attorneys.* 

"  The  above  petition  was  in  no  manner  verified  as  required 
by  law. 

"4.  In  connection  with  the  above  petition,  plaintiff"  filed  an 
affidavit  for  the  purpose  of  obtaining  service  by  publication 
upon  the  said  Richard  J.  Taylor,  who  is  a  non-resident  of  the 
state  of  Nebraska.     The  following  is  a  copy  of  said  aflfidavit:  — 

"'State  of  Nebraska,  j    ^^ 
Douglas  County .i 

'"Albert  Swartzlander,  being  duly  sworn,  says  that  he  is 
one  of  the  attorneys  for  plaintiff  in  above  petition;  that  the 
plaintiff  and  defendant  is  each  a  non-resident  of  and  absent 
from  this  state;  that  said  defendant  cannot  be  served  with 
summons  therein;  that  this  action  is  brought  to  foreclose  a 
mortgage  and  the  sale  of  real  estate  in  said  county  under 
mortgage.  Albert  Swartzlander. 

" '  Subscribed  in  my  presence  and  sworn  to  before  me  this 
sixth  day  of  January,  1872.       George  Armstrong,  Clerk.' 

"5.  Plaintiff  further  alleges  that  said  William  B.  Street 
commenced  the  publication  of  service  on  the  third  day  of  Jan- 
uary, 1872,  and  three  days  before  the  petition  in  said  cause 
and  the  affidavit  for  service  had  been  filed  in  said  district 
court;  that  proof  of  said  service  was  filed  in  said  court  on  the 
eleventh  day  of  March,  1872;  that  the  affidavit  of  proof  of 
publication  was  made  by  L.  Richardson,  one  of  the  proprietors 
of  the  Omaha  Weekly  Herald,  a  newspaper  published  in 
Omaha,  Nebraska.  Wherefore  plaintiff  says  that  said  service 
was  wholly  null  and  void  and  of  no  effect  for  the  purpose  of 
service  u[ion  said  Taylor. 

"6.  That  on  the  twenty-eighth  day  of  February,  1872,  the 
said  William  B.  Street  commenced  a  second  publication  of 
said  notice  for  service  in  said  newspaper,  thereby  seeking  to 
obtain  jurisdiction  in  said  cause.     The  affidavit  which  was 
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filed  to  prove  the  service  was  made  by  John  S.  Briggs,  who 
was  a  book-keeper  of  said  newspaper,  and  is  as  follows:  — 

"'John  8.  Briggs,  being  duly  sworn,  deposes  and  says  that 
he  is  a  book-keeper  of  the  Omaha  Weekly  Herald,  a  news- 
paper published  in  Omaha,  in  said  county  of  Douglas;  that 
the  printed  notice  hereto  attached  was  published  in  said 
weekly  newspaper  five  consecutive  weeks  next  after  and  in- 
cluding the  twenty-eighth  day  of  February,  A.  D.  1872.  The 
said  newspaper  was,  during  that  time,  in  general  circulation 
in  the  county  of  Douglas  and  state  of  Nebraska. 

"  '  John  S.  Briggs. 

"'Sworn  to  before  me  and  subscribed  in  my  presence  this 
day  of .' 

"Plaintiff  alleges  that  said  affidavit  is  no  proof  of  the  pub- 
lication, because  the  said  affidavit  is  not  made  by  the  printer 
of  said  newspaper,  the  foreman,  or  chief  clerk,  nor  by  any  one 
who  swears  of  his  own  knowledge  that  said  publication  was  so 
made,  and  was  therefore  null  and  void. 

"  7.  That  on  the  eighteenth  day  of  April,  1872,  a  decree  was 
rendered  in  said  cause;  that  said  decree  was  rendered  without 
the  knowledge  or  appearance  of  said  Richard  J.  Taylor,  or  any 
one  for  and  on  his  behalf.  The  following  is  a  copy  of  said 
decree: — 

"'The  default  of  the  said  defendant  having  been  heretofore 
entered  in  this  cause,  and  he  still  failing  to  answer  the  peti- 
tion herein,  on  motion  of  J.  M.  Woolworth  this  court  computes 
and  finds  the  amount  due  by  said  Richard  J.  Taylor  for  prin- 
cipal and  interest  to  the  first  day  of  this  term,  and  protest 
upon  the  mortgage  debt  in  the  petition  mentioned,  to  be 
$604.32,  and  that  the  several  allegations  in  the  said  pelitioo 
are  true.     It  is  further  ordered  and  adjudged  and  decreed, — 

"'1.  That  the  mortgage  premises  in  the  petition  mentioned, 
to  wit,  lot  8  in  block  99,  lot  8  in  block  160,  lot  1  in  block  254, 
lot  3  in  block  184,  and  lot  7  in  block  181,  in  the  city  of 
Omaha,  Douglas  County,  Nebraska,  be  sold  by  the  sheriff  of 
this  county,  upon  said  proceedings  as  are  in  that  behalf  pre- 
■oribed  by  law  for  the  sale  of  real  estate  on  execution. 

*"2.  That  the  sheriff  apply  the  proceeds  arising  on  said 
■ale, —  1.  To  the  costs,  disbursements,  and  expenses  to  which  in 
and  about  said  sale  he  may  be  subject;  2.  To  the  payment  of 
his  commissions  attending  said  sale  and  the  costs  of  this  suit; 
8.  To  the  payment  of  the  said  plaintiff  of  the  sum  so  as  afore- 
said in  and  by  this  judgment  found  due  to  him,  together  with 


430  Taylor  v.  Coots.  [Nebraska, 

interest  thereon  from  the  first  day  of  this  term,  and  that  he 
may  bring  the  surplus  arising  on  said  sale,  if  any  there  be, 
into  this  court  to  abide  its  order  in  the  premises,  and  that  the 
said  sheriff  report  hia  proceedings  to  the  court  with  all  con- 
venient speed;  4.  That  the  said  defendant  be  and  he  is  barred 
and  foreclosed  of  and  from  all  right,  claim,  and  equity  of  re- 
demption of,  in,  or  to  the  said  mortgaged  premises,  and  every 
part  thereof.* 

"  8.  That  the  petition  above  set  forth  does  not  set  forth  a 
cause  of  action,  but  expressly  states  that  said  mortgage  was 
to  be  null  and  void  in  case  of  non-payment  of  said  note  at  the 
time  agreed  to  between  the  parties;  that  said  note  was  not 
paid  when  due.  The  decree  above  set  forth  finds  that  the 
several  allegations  in  the  said  petition  are  true;  wherefore 
plaintiff  alleges  that  said  decree  is  wholly  null  and  void  and 
of  no  force  and  effect. 

•'  9.  That  the  said  note  and  mortgage  could  not  constitute  a 
valid  cause  of  action  at  the  time  said  suit  was  commenced, 
because  the  statute  of  limitations  had  raised  a  complete  bar 
to  the  beginning  of  said  suit,  no  part  of  said  note  having  been 
paid  within  fourteen  years  from  the  time  when  the  same  was 
due  and  payable,  and  no  promise  having  been  made  to  pay 
the  same  after  the  statute  had  interposed  a  bar  to  the  main- 
tenance of  the  action.  Wherefore  plaintiff  says  that  all  of  the 
said  proceedings  were  null  and  void. 

"  10.  That  on  the  twenty-fifth  day  of  May,  1872,  an  order  of 
sale  was  issued,  based  upon  said  decree,  and  on  the  twenty- 
eighth  day  of  June,  1872,  said  lot  7  in  block  181  was  sold 
thereunder  to  one  A.  W.  Street  for  $135;  that  said  premises 
have  been  conveyed  through  numerous  persons  to  the  defend- 
ant herein;  that  by  reason  of  the  null  and  void  proceedings  in 
said  cause,  said  A.  W.  Street,  and  all  who  claim  under  and 
through  said  sheriff's  sale,  had  due  and  legal  notice  of  the 
rights  of  the  said  Richard  J.  Taylor  in  and  to  said  premises, 
and  that  defendant  herein  is  not  a  bona  fide  purchaser  of  the 
same. 

"  11.  That  there  was  no  affidavit  filed  whereon  to  base  a  sec- 
ond publication  in  said  newspaper  heretofore  mentioned,  and 
that  the  affidavit  first  filed  for  service  by  publication  was  null 
and  void  for  the  purpose  of  forming  a  basis  for  a  second  pub- 
lication of  service;  that  she  hereby  tenders  into  court  such" 
«um  of  money  as  the  court  may  find  is  due  the  defendant 
herein  by  reason  of  said  foreclosure  suit,  or  the  sale  thereunder, 
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in  case  the  court  finds  any  sum  to  be  so  due  and  a  charge 
upon  said  estate.  Wherefore  plaintiflF  prays  that  said  title  to 
said  lot  be  forever  quieted  in  this  plaintiff,  and  for  costs  of 
suit." 

The  question  presented  in  this  case  is,  Did  the  court  in  the 
action  to  foreclose  the  mortgage  have  jurisdiction?  The  fourth 
subdivision  of  section  77  of  the  code  provides  for  service  by 
publication  "  in  actions  which  relate  to,  or  the  subject  of  which 
is,  real  or  personal  property  in  this  state,  where  any  defendant 
has  or  claims  a  lien  or  interest,  actual  or  contingent,  therein, 
or  the  relief  demanded  consists  wholly  or  partially  in  exclud- 
ing him  from  any  interest  therein,  and  such  defendant  is  a 
non-resident  of  the  state,  or  a  foreign  corporation. 

"  Sec.  78.  Before  service  can  be  made  by  publication,  an 
affidavit  must  be  filed  that  service  of  a  summons  cannot  bo 
made  within  this  state  on  the  defendant  or  defendants  to  be 
served  by  publication,  and  that  the  case  is  one  of  those  men- 
tioned in  the  preceding  section.  When  such  affidavit  is  filed, 
the  party  may  proceed  to  make  service  by  publication. 

"Sec.  79.  The  publication  must  be  made  four  consecutive 
weeks  in  some  newspaper  printed  in  the  county  where  the  pe- 
tition is  filed,  if  there  be  any  printed  in  such  county;  and  if 
there  be  not,  then  in  some  newspaper  printed  in  the  state,  of 
general  circulation  in  that  county.  It  must  contain  a  sum- 
mary statement  of  the  object  and  prayer  of  the  petition,  men- 
tion the  court  wherein  it  is  filed,  and  notify  the  person  or 
persons  thus  to  be  served  when  they  are  required  to  answer. 

'*  Sec.  80.  Service  by  publication  shall  be  deemed  complete 
when  it  shall  have  been  made  in  the  manner  and  for  the  time 
prescribed  in  the  preceding  section,  and  such  service  shall  be 
proved  by  the  affidavit  of  the  printer,  or  his  foreman  or  prin- 
cipal clerk,  or  other  person  knowing  the  same." 

It  will  be  observed  that  it  appears  from  the  affidavit  for 
publication  that  the  action  was  brought  to  foreclose  a  mort- 
gage on  real  estate  in  Douglas  County,  and  that  the  defend- 
ant was  a  non-resident  of  and  absent  from  the  state,  and  could 
not  be  served  with  a  summons  therein.  This  was  sufficient 
to  authorize  service  by  publication. 

The  notice  to  the  defendant  was  published  fire  consecutive 
weeks,  evidently  out  of  a  superabundance  of  caution,  so  that 
the  publication  should  be  for  four  full  weeks.  This  was  proper, 
and  favorable  to  the  defendant,  although  all  that  the  law  re- 
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quires  is  four  weekly  publications.  The  notice,  therefore,  was 
BuflScient. 

It  is  objected  that  Briggs,  who  swears  to  the  publication, 
was  book-keeper  of  the  Omaha  Weekly  Herald,  and  therefore 
the  proof  of  publication  is  not  sufficient.  Section  80  provides 
that  the  service  may  be  proved  by  the  affidavit  of  the  printer, 
his  foreman  or  principal  clerk,  or  other  person  knowing  the 
same.  The  book-keeper  no  doubt  was  principal  clerk  of  the 
Weekly  Herald,  and  had  express  authority  to  make  the  affi- 
davit. The  number  of  publications  could  be  proved  by  any 
one  knowing  the  facts,  even  if  not  connected  with  the  paper, 
and  were  it  necessary,  the  court  would  permit  proof  to  be  made 
even  after  judgment.  But  that  is  unnecessary  in  this  case. 
The  case  was  tried  before  a  capable  and  painstaking  judge, 
who  no  doubt  was  convinced  that  Briggs  was  the  principal 
clerk,  and  the  court  held  the  affidavit  sufficient,  and  in  this 
collateral  attack  we  must  so  hold. 

Objections  are  made  to  the  petition  to  foreclose  the  mort- 
gage, that  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  court  before  which  the  case  was  tried  sustained 
the  petition  and  granted  the  decree  of  foreclosure  and  sale, 
and  after  the  sale  of  the  premises,  confirmed  it  and  caused  a 
deed  to  be  made  to  the  purchaser.  The  sufficiency  of  the  peti- 
tion is  not  a  test  of  jurisdiction.  This  court  so  held  in  Trumhle 
V.  Williams,  18  Neb.  144.  The  court  may  commit  an  error  in 
sustaining  an  insufficient  petition.  That,  however,  does  not 
affect  the  validity  of  the  judgment,  if  no  direct  proceeding  is 
had  to  vacate  or  set  it  aside,  providing  the  court  had  jurisdic- 
tion. 

A  number  of  the  questions  presented  in  this  case  were  de- 
cided in  Day  v.  Thomson,  11  Neb.  123,  and  the  sale  of  real 
estate  under  an  attachment  sustained.  The  whole  course  of 
the  legislation  of  this  state  has  favored  the  repose  of  titles.  A 
reasonable  time  is  given  to  every  one  to  assert  his  claims  in 
the  courts,  but  if  he  fails  to  do  so  within  the  periods  provided 
by  law,  his  right  to  proceed  will  be  barred.  There  is  but  little 
justice  in  allowing  a  party  to  lie  by  for  thirty  years  and  prac- 
tically abandon  his  claim  to  certain  real  estate,  allow  others 
to  pay  the  taxes  and  bear  the  burdens  cast  upon  it  with  the 
various  improvements,  and  to  support  the  state  government 
and  state  institutions,  and  afterwards  come  in,  with  an  air  of 
injured  innocence,  claiming  the  land  as  his  own.     Such  con- 
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duct  does  not  comport  with  good  citizenship,  and  should  not 
be  encouraged  by  the  courts. 

The  petition  fails  to  state  a  cause  of  action,  and  the  de- 
murrer thereto  was  properly  sustained.  The  judgment  of  th« 
court  below  is  therefore  affirmed. 


Summons  —  Publication  —  Whkx  Authorizbd. — An  order  for  publica- 
tioa  of  sammoas  mast  be  based  on  aa  affidavit  by  ths  plaintiff  showing 
affirmativalj  an  existing  canse  of  action  against  the  defendant;  otherwise  the 
conrt  will  not  acquire  jurisdiction  of  the  defendant:  Beckett  r.  Cuenin,  15 
Col.  281;  22  Am.  St.  Rep.  399,  and  note.  The  affidavit  ahoald  show  that 
the  defendant  is  a  non-resident  of  aad  cannot  be  found  within  the  state,  and 
that  due  diligence  to  find  him  has  been  exercised:  MeCracktn  ▼.  Flanagan, 
127  N.  Y.  493;  24  Am.  St.  Rep.  481.  and  note. 

Summons  —  Smnos  bt  Publication  —  How  Proved. — The  plaintiff's 
attorney  may  deposit  a  copy  of  the  summons  and  complaint  in  the  post-office, 
and  his  affidavit  that  he  did  so  is  competent  evidence:  Anderson  v.  Ooff,  72 
Cal.  65;  1  Am.  St.  Rep.  34.  The  proof  of  service  of  summons  by  publication 
is  the  affidavit  of  the  printer,  his  foreman  or  principal  clerk,  showing  that 
publication  has  been  made,  stating  where  and  how  long,  and  an  affidavit 
showing  a  deposit  in  the  post-office,  if  such  deposit  was  required:  Hahn  v. 
Kelly,  34  Cal.  391;  94  Am.  Deo.  742,  and  note. 

JuDOMBNT  —  Collateral  Attack  roR  Errors.  —  When  a  court  has 
jurisdiction  of  the  subject-matter  and  the  parties,  its  judgment  cannot  be 
oollaterally  impeached  for  errors  of  law  or  irregularities  in  practice:  Morrill 
T.  Morrill,  20  Or.  96;  23  Am.  St.  Rep.  95,  and  extended  note;  Cheatham  v. 
Whitman,  86  Ky.  614.  A  judgment  rendered  upon  notice  by  publication  is 
not  Toid,  although  erroneous,  and  is  not  subject  to  collateral  attack:  E^$ig  r. 
Lower,  120  Ind.  239;  extended  note  to  Hahn  r.  Kelly,  94  Am.  Dee.  762. 
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Coktorations  —  Capaoitt.  —  The  maker  of  a  note  payable  to  a  beak  eaa« 
not,  in  an  action  on  the  note,  question  the  incorporation  by  demurrer. 

Plcadiko  CoRroRATB  Existknck.  —  A  corporation  may  sue  or  be  sued  ia  it* 
corporate  name  without  averring  the  act  of  inoorporatien. 

Tibheta,  Morey^  and  Ferna,  for  the  appellant. 

John  M.  Ragan,  for  the  respondents. 

Maxwkll,  J.  The  plaintiff  brought  an  action  against  the 
defendants  in  the  district  court  of  Adams  Coanty  upon  a  peti- 
tion,  as  follows:  — 

4m.  sc  air.,  veb  zxiz.— s 


484  Exchange  National  Bank  v.  Capps.     [Nebraska, 

"  Exchange  National  Bank,  Hastings, "" 
Nebraska, 

V. 

•*  Lucius  J.  Capps  and  Willis  P.  Mc-  [ 
Creary,    copartners    under    name 
and  style  of  Capps  and  McCreary. 

"first  cause  op  action. 

"  1.   Plaintiff  complains  of  defendants,  and  alleges  that  on 
the  twenty-fourth  day  of  October,  A.  D.  1888,  defendants  did 
make  and  deliver  to  plaintiff  a  promissory  note,  in  writing,  in 
the  following  words,  viz.:  — 
" '  $250.  Hastings,  Neb.,  Oct.  24,  1888. 

"'Sixty  days  after  date,  for  value  received,  we  promise  to 
pay  to  the  order  of  the  Exchange  National  Bank,  Hastings. 
Nebraska,  two  hundred  and  fifty  dollars,  with  interest  at  the 
rate  of  ten  per  cent  per  annum  from  maturity  until  paid. 
Negotiable  and  payable  at  the  Exchange  National  Bank, 
Hastings,  Nebraska. 

" '  No.  13108.     Due  Dec.  25-26,  1888.' 

"second  cause  op  action. 

"  1.   Plaintiff  alleges  that  on  the  twenty-sixth  day  of  Decem- 
ber, 1888,  defendants  made  and  delivered  to  plaintiff  a  certain 
promissory  note,  in  writing,  in  the  words  and  figures  following, 
to  wit:  — 
"  *  $341.75.  Hastings,  Neb.,  Dec.  26,  1888. 

"  '  Ninety  days  after  date,  for  value  received,  we  promise  to 
pay  to  the  order  of  the  Exchange  National  Bank,  Hastings, 
Nebraska,  three  hundred  and  forty-one  and  um  dollars,  with  in- 
terest at  ten  per  cent  per  annum  from  maturity  until  paid. 
Negotiable  and  payable  at  the  Exchange  National  Bank, 
Hastings,  Nebraska. 

" '  No.  3526.     Due  March  26-29,  1889. 

'•  *  (Signed)  Capps  &  McCbeary.* 

"3.  No  part  of  said  notes  has  been  paid,  and  there  is  now 
due  the  plaintiff  from  defendants  the  sum  of  five  hundred  and 
ninety-one  and  im  dollars,  with  interest  on  $250  thereof  from 
December  25,  1888,  and  on  $341.75  thereof  from  March  25, 
1889,  at  the  rate  of  ten  per  cent  per  annum,  for  which,  with 
costs  of  suit,  plaintiff  prays  judgment." 

The  defendants  demurred  to  the  petition,  on  the  ground  that 
the  plaintiff  had  not  legal  capacity  to  sue.  The  demurrer 
was  sustained  and  the  action  dismissed. 
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In  Platte  Valley  Bank  v.  Harding,  1  Neb.  461,  it  was  held 
that  the  maker  of  a  note  payable  to  a  bank,  in  an  action  on 
the  note,  cannot  raise  the  question  of  the  bank's  incorporation. 
In  Angell  and  Ames  on  Corporations,  section  632,  it  is  said: 
"  It  is,  however,  generally  admitted  that  a  corporation  may 
declare  in  its  corporate  name,  without  setting  forth  in  the 
declaration  the  act  of  incorporation,  or  averring  that  it  is  a 
corporation,  if  the  act  be  private." 

At  common  law,  it  is  not  necessary  to  set  forth  in  the  decla- 
ration the  act  of  incorporation,  when  an  action  is  brought  in 
the  corporate  name.  The  code  was  designed  to  simplify  pro- 
cedure. There  is  no  requirement  of  the  statute  that  the  act 
of  incorporation  shall  be  averred,  and  it  seems  to  be  sufficient 
to  bring  the  action  in  the  corporate  name. 

In  Stanley  v.  Richmond  etc.  R.  R.  Co.,  89  N.  C.  331,  it  is 
said:  "  It  is  difficult  to  assign  any  sufficient  reason  why  a  cor- 
poration suing  or  sued  should  be  designated  by  any  further 
description  than  its  corporate  name  which  does  not  apply  with 
equal  force  to  a  natural  person,  the  only  purpose  in  either  case 
being  to  point  out  the  party  to  the  action.  The  appearance 
and  plea  to  the  merits  or  answer  is  a  concession  of  the  suffi- 
ciency of  the  designation  of  the  person,  natural  or  artificial, 
and  if  intended  to  be  disputed,  it  should  be,  under  the  present 
practice,  by  answer." 

So  under  the  section  of  the  Iowa  Code  in  regard  to  actions 
on  written  instruments,  when  "suit  may  be  brought  by  or 
against  any  of  the  parties  thereto  by  the  same  name  and  de- 
scription as  those  by  which  they  are  designated  in  such  instru- 
ment ":  Harris  Mfg.  Co.  v.  Marsh,  49  Iowa,  11;  4  Am.  &  Eng. 
Ency.  of  Law,  285.  There  is  no  requirement  of  the  code  that 
authorizes  a  court  to  insist  upon  setting  out  the  act  of  incor- 
poration in  an  action  brought  in  the  corporate  name.  The 
common  law  prevails  in  this  state  in  all  matters  where  there 
is  no  statute  to  the  contrary.  The  code  has  not  changed  the 
common  law  in  this  respect.  It  was  therefore  unnecessary  to 
aver  the  act  of  incorporation. 

The  judgment  of  the  district  court  ii  rey«rt«d,  and  the  oause 
remanded  for  further  prooeedings. 

EtrroppKL  w  Dnrr  CompoitATB  Ezistknoi  bt  Oitb  Daitnra  with  Oo%to- 
KATiON  AS  SvoH.  —  One  who  executes  a  note  payable  to  a  corporation  ia  es- 
topped to  deny  ite  exiatence  when  the  note  was  executed:  Jonea  r.  Bank,  8 
B.  Moa.  122;  46  Am.  Dm.  640;  ComjregationcU  Sodetf  v.  Peny,  6  N.  U.  164; 
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2S  Am.  D««.  456,  and  note;  John  v.  Farmers'  etc.  Bank,  2  Blackf.  367;  20 
Am.  Dec.  119.  One  who  has  contracted  with  a  corporation  de  facto  in  its 
corporate  capacity,  and  within  the  scope  of  its  powers,  is  estopped  to  deny  its 
corporate  existence:  Snider  v.  Troy,  91  Ala.  224;  24  Am.  St.  Rep.  887;  note 
to  Cravena  v.  Eagle  Cation  Mills  Co.,  16  Am.  St.  Rep.  306;  Yard  y.  Pacific 
etc  Ins.  Co.,  10  N.  J.  Eq.  480;  64  Am.  Dec.  467,  and  note. 

CORPOKATIONS  —  NbCESSITY   FOR   ALLEGING    CORPORATE   ExiSTKKCE   BT. — 

Corporate  existence  need  not  be  alleged  in  a  suit  by  a  corporation,  on  a  con- 
tract entered  into  by  it  in  the  style  of  a  corporation:  Stein  r.  Indianapolis 
Building  etc.  Ass\  18  Ind.  237;  81  Am.  Dec.  353,  and  note;  Heaston  7.  Cin- 
dnnati  etc.  R.  B.  Co.,  16  Ind.  275;  79  Am.  Dec.  430.  Where  a  corporation  is 
plaintiff  in  am  action,  it  need  not  be  alleged  in  the  complaint  that  plaintiff  is 
a  corporation:  Central  Bank  v.  Knowlton,  12  Wis.  624;  78  Am.  Dec.  769; 
Harris  r.  Muskingum  Mfg.  Co.,  4  Blackf.  267:  29  Am.  Dec.  372,  and  extended 
note.  The  same  is  true  of  foreign  corporations:  Bennington  Iron  Go,  r.  Buik' 
trfordt  18  N.  J.  L.  105;  35  Am.  Deo.  528.  and  not*. 


Chioaoo,   Rook   Island,   and   Paoifio    Railroad 
Company  v.  Witty. 

[82  KiBSASKA,  275.] 

CAmaiBR  OT  Animals  —  Coktbact  Lihitino  Liabilitt.  —  A  common  carrier 
of  liTe-stock  cannot,  by  contract  with  a  shipper,  relieve  itself  in  anj 
manner  from  liability  for  damages  arising  from  loss  or  injury  rtsulting 
from  its  own  negligence. 

M.  A.  Low  and  W.  F.  Evans,  for  the  appellant. 

Letton  and  Hinshaw,  for  the  respondent. 

NoBVAL,  J.  The  defend^iiit  in  error  shipped  a  stallion  orer 
the  railway  of  the  plain tifiF  in  error  from  Henry,  Illinois,  to 
Jansen,  Nebraska.  The  horse  died  shortly  after  reaching  the 
place  of  destination,  by  reason  of  injuries  received  in  trans- 
portation, as  is  claimed,  caused  by  defendant's  negligence. 
The  action  is  for  the  recovery  of  the  value  of  the  animal. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
plaintiff  for  four  hundred  dollars.  Defendant  prosecutes  error. 
The  petition  alleges,  in  substance,  that  on  the  thirty-first  day 
of  October,  1888,  at  Henry,  Illinois,  the  plaintiff  delivered  to 
the  defendant,  as  common  carrier  for  hire,  a  certain  stallion 
of  the  value  of  eighteen  hundred  dollars,  to  be  transported 
over  its  railway  to  Jansen,  in  this  state;  that  the  defendant 
undertook  to  do  so  for  the  stipulated  sura  of  thirty  dollars, 
which  was  then  and  there  paid  by  plaintiff  to  the  defendant; 
that  the  defendant  did  not  safely  convey  and  deliver  said 
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Btallion  as  it  had  undertaken  to  do,  but,  on  the  contrary,  con- 
ducted itself  so  carelessly  and  negligently,  in  and  about  con- 
veying and  transporting  the  same,  that  said  stallion  was 
severely  hurt,  bruised,  and  injured,  to  such  an  extent  that  it 
died  from  the  effects  of  said  injuries  on  the  same  day  it 
arrived  at  Jansen;  and  that  said  injuries  were  caused  by  the 
gross  negligence  of  the  defendant  in  and  about  the  operation 
of  its  train,  of  which  the  car  containing  said  horse  formed  a 
part. 

The  defendant's  answer  admits  the  receipt  and  transportation 
of  the  animal  as  stated  in  the  petiti<  n;  denies  all  allegations 
of  negligence;  sets  up  that  the  stallicn  was  received  by  the 
defendant  for  transportation  under  a  contract  in  writing,  made 
by  it  with  the  plaintiff,  whereby,  in  consideration  of  a  reduc- 
tion of  the  freight  on  said  animal  from  fifty-four  dollars  to 
twenty-seven  dollars,  it  was  agreed  the  liability  of  the  defend- 
ant for  damages  to  said  animal  should  not  exceed  one 
hundred  dollars,  and  that  the  regular  charges  for  the  trans- 
portation of  a  stallion  over  defendant's  road  from  Henry  to 
Jansen  was  fifty-four  dollars,  when  the  animal  was  of  greater 
value  than  one  hundred  dollars,  except  in  cases  where,  by 
agreement  with  the  owner,  the  liability  of  the  company  for 
damages  to  such  animal  was  limited  to  one  hundred  dollars, 
and  the  owner  assumed  the  risks  as  provided  in  the  written 
contract  in  this  case. 

The  answer  also  denies  that  the  horse  was  injured  in  trans- 
portation, or  that  it  died  from  the  effects  of  such  injuries,  and 
alleges  that  the  immediate  cause  of  his  death  was  pneumonia. 
The  value  of  the  animal  was  put  in  issue  by  the  answer. 

The  plaintiff  in  his  reply  alleges  that  thirty  dollars  was  the 
only  sum  of  money  demanded  of  plaintiff,  or  mentioned  to 
him  as  being  the  regular  rate  of  freight  for  the  carriage  of 
such  horse,  and  that  plaintiff  was  not  informed  and  had  no 
knowledge  that  said  sum  was  not  the  full,  regular  rate  of 
charge  for  such  carriage. 

The  second  paragraph  of  the  reply  is  as  follows: — 

'•  Plaintiff  avers  no  consideration  was  ever  received  by  him 
for  the  signing  of  a  certain  paper  or  papers  presented  to  him 
by  the  agent  of  defendant  at  Henry  for  signature;  denies  that 
any  reduction  of  freight  rates  was  ever  made  to  him;  denies 
that  he  ever  entered  into  any  contract  or  agreement  to  release 
the  defendant  from  liability  as  a  common  carrier  for  the  sate 
delivery  of  said  stallion;  and  avers  that  if  the  papers  he  signed 
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contained  any  such  pretended  contracts  or  agreement,  plain- 
tiflF  had  no  knowledge  of  the  same,  and  was  ignorant  that  any 
such  release,  contract,  or  agreement  was  ever  signed  by  him. 
Plaintiff  further  says  that  any  such  release  and  agreement,  if 
any  there  be  as  alleged,  is  without  consideration,  and  null  and 
void,  and  is  against  public  policy,  and  contrary  to  law,  and 
inoperative  to  release  said  defendant." 

The  proof  shows  beyond  controversy  that  the  horse  was 
sound  and  in  good  condition  when  he  was  placed  in  the  car  at 
Henry,  and  that  when  the  car  reached  Jansen  the  horse  was 
severely  bruised  and  injured,  from  the  effects  of  which  be  died 
shortly  after  being  unloaded.  The  evidence  tends  to  show 
that  the  bruises  and  injuries  were  caused  by  the  careless,  neg- 
ligent, and  violent  manner  in  which  the  defendant  handled 
the  car  in  which  the  horse  was  being  transported.  Indeed,  it 
is  not  contended  by  the  plaintiff  in  error  that  the  evidence  on 
the  question  of  its  negligence  in  operating  and  handling  its 
cars  was  not  ample  to  sustain  the  verdict  of  the  jury. 

The  sole  ground  on  which  we  are  asked  to  reverse  the  case  is 
the  alleged  error  of  the  court  in  its  refusal  to  give  to  the  jury 
the  following  instruction,  asked  by  the  plaintiff  in  error:  — 

"3.  The  court  instructs  the  jury  that  under  the  law  and 
evidence  in  this  case,  plaintiff  cannot,  in  any  event,  recover 
any  sum  exceeding  one  hundred  dollars,  with  seven  per  cent 
interest  thereon  from  the  third  day  of  November,  1888." 

Whether  this  request  should  have  been  given  depends  upon 
whether  the  written  contract  for  the  transportation  of  the 
horse,  pleaded  in  the  answer  and  introduced  on  the  trial,  is 
valid  and  binding. 

The  following  is  a  copy  of  the  contract  referred  to: — 

Forms. 

OHIOAQO.  ROCK  ISLAND  4  PACIFIC  RAILWAY  COMPANY. 

LIVE  STOCK   CONTRACT. 

Live  Stock  In  quantities  LESS  THAN  A  FULL  CAR  LOAD  will  be  charged 

far  on  basis  of  estimated  weights  as  per  cui-rent  Classif  cation. 

Live  Stock  ia  car  loads  or  less  will  not  be  taken,  unless  this  contract,  under 
which  the  Company  assumes  no  responsibility  for  loss,  damage,  or  delay  to 
th«  Stock,  is  executed  by  the  Station  Agent  and  Shipper. 

Agents  are  not  allowed  to  receive  and  ship  such  live  stock  until  a  proper 
contract  or  release  is  signed  by  the  owner  or  shipper  thereof. 

Two  or  three  cars  of  stock  will  entitle  the  owner  or  his  agent  to  pass  on 
the  train  with  the  stock  to  take  care  of  it;  four  to  seven  cara,  inclusive,  be- 
longing to  one  owner,  two  men  in  charge;  and  eight  cars  or  more,  three  men  in 
•harge,  which  is  the  maximum  number  that  will  ba  passed  by  one  owner.  ONE 
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CAR  OP  HORSES  OR  MULES  WILL  ENTITLE  THE  OWXER  OR 
DRIVER  TO  PASS  ON  THE  TRAIN  WITH  THE  STOCK  TO  TAKE 
CARE  OF  IT,  BUT  WILL  NOT  ENTITLE  HIM  TO  RETURN  PASS. 
PARTIES  SO  PASSED  MUST  ACCOMPANY  THE  STOCK. 

The  agent  at  the  station  where  the  atock  is  loaded  will  give  no  passes,  but 
the  name  or  names  of  the  persons  who  are  ACTUALLY  entitled  to  pass  free, 
with  the  stock,  mnst  be  entered  on  the  back  of  the  contract,  which,  when 
eertiiied  to  by  the  Agent,  is  the  authority  for  the  conductor  to  pass  them. 

Agents  will  permit  only  the  names  of  the  owners  or  bona  fide  employees  who 
accompany  the  stock  to  be  entered  on  the  back  of  the  contract,  without  regard 
to  passes  allowed  by  number  of  cars. 

DIFFERENT  KINDS  OF  LIVE  STOCK  MUST  NOT  BE  LOADED 
IN  THE  SAME  CAR. 

Agents  of  this  Company  are  not  authorized  to  agree  to  forward  Live  Stock 
to  be  dalirered  at  any  spsoifled  time. 


No.  of 
Way-bllL 

No.  of  n 

Car. 

81 

CK.&N. 

Henry  Station. 
This  oontraot,  made  and  entered  into  this  Slat  day 
of  Oa.,   A.  D.  1885,  by  and  between    W.  H.    Witty,  of 
and  the  CHICAGO,  ROCK  ISLAND 

Skl^far'i  reildiBo*. 

AND  PACIFIC  RAILWAY  COMPANY,  Witness- 
■TH,  that  for  and  in  consideration  of  rate  named  ( Tariff 
dollars  per  car)  and  privileges  above  enumerated,  the  said 

W.  H.  Witty  agrees  to  ship  One  Stallion  cars  of 

from  Henry  to  Jansen,  Neb.,  and  said  Railway  Company 
agrees  to  receive  and  haul  the  same. 

Which  stock  is  to  be  loaded  and  unloaded,  watered 
and  fed,  by  the  said  W.  //.   Witty  or  his  agents. 

And,  in  consideration  of  free  transportation  for 

persons,  hereby  given  by  said  Railway  Company,  such 
persons  to  accompany  the  stock,  it  is  agreed  that  the 
oars  containing  the  stock  of  said  W.  H.  Witty  are  in  the 
sole  charge  of  such  person  or  his  agents  for  the  purpose 
of  attention  and  protection  to  the  stock  while  in  transit, 
and  the  Company  assumes  no  responsibility  for  safety  to 
stock  in  charge  of  the  shipper  or  his  agents,  whether 
from  theft,  heat,  jumping  from  car,  injury  in  loading 
or  unloading,  injury  or  damage  which  stock  may  do  to 
themselves  or  which  may  arise  from  the  reasonabld  de- 
lay of  trains,  or  from  any  other  cause  or  accident  or  in- 
jury, except  those  occurring  by  reason  of  gross  negligence 
of  the  Company. 

It  is  also  agreed  in  all  oases  that  the  liability  of  the 
Company  for  damage  to  valuable  or  common  live  stock 
shall  not  exceed  one  hundred  dollars  for  each  animal, 
except  by  special  agreement.  And  further,  that  the  per- 
sons who  receive  free  transportation  in  charge  of  said 
stock,  in  consideration  of  the  receipt  of  the  same,  agree 
to  assume  all  risk  of  personal  injury  from  any  cause 
whatever,  except  injuries  arising  from  gross  earelessnese 
of  the  Railway  Company. 
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It  Is  also  agreed  that  the  said  Railway  Company  receives  live  stock  only 
■nbject  to  owner's  risk  for  delays,  damages,  or  losses  which  may  be  caused 
by  enforcing  quarantine  regulations  established  by  the  authorities  of  the  sev* 
•ral  States,  Territories,  or  District  through  or  into  which  they  are  to  be  trans- 
ported; and  all  expenses,  damages,  and  losses  which  shall  be  incurred  because 
ef  such  regulations  shall  be  borne  by  the  owner. 

It  is  also  agreed  that  no  stop-over  privileges  will  be  granted  on  return 
passes. 

Witness,  the  name  of  the  Railway  Company  by  its  duly  authorized  agent, 
and  signature  of  the  shipper  hereto,  the  day  and  year  first  above  written. 

CHICAGO,  ROCK  ISLAND  &  PACIFIC  RAILWAY  COMPANY. 

C.  H.  MOSS,  Agent. 
W.H.  fT/rrr,  Shipper.  M. 

[Printed  acroM  the  face,  in  red  ink:  "Read  this  contract."     "  Duplicate."] 

While  the  plaintiff  neither  admits  nor  denies  directly  the 
execution  of  the  above  contract  in  his  reply,  the  allegations  of 
the  second  paragraph  thereof  are,  in  effect,  an  admission  that 
the  plaintiff  signed  the  agreement:  Dinsmore  y.  Stimbert,  12 
Neb.  433. 

But  outside  of  and  independent  of  the  admission  of  the 
pleading,  the  execution  of  the  contract  is  proved  by  evidence 
that  is  undisputed.  C.  H.  Moss,  who  was  the  defendant's 
agent  at  Henry,  Illinois,  when  the  horse  was  delivered  to  the 
company  for  shipment,  testifies  that  the  contract  was  prepared 
in  duplicate  and  signed  by  the  plaintiff,  and  by  the  witness 
on  behalf  of  the  company  at  that  time,  each  retaining  one  of 
the  duplicates.     This  testimony  is  in  no  manner  denied. 

The  execution  of  the  agreement  being  established,  the  ques- 
tion then  arises.  Is  the  clause  therein  limiting  the  liability  of 
the  company  to  an  amount  not  exceeding  one  hundred  dollars 
valid  and  binding,  when  the  loss  was  occasioned  by  the  negli- 
gence of  the  carrier? 

The  contract  in  the  case  at  bar  was  entered  into  in  the  state 
of  Illinois,  and  was  to  be  performed  within  the  states  of  Illinois, 
Iowa,  Missouri,  and  Nebraska.  In  passing  upon  its  validity, 
we  shall  not  take  into  consideration  the  provisions  of  the  con- 
stitution and  laws  of  this  state  which  relate  to  the  limitation 
of  the  liability  of  railroad  companies  as  common  carriers;  nor 
do  we  determine  whether  the  provisions  of  our  constitution  and 
statutes  apply  to  such  a  contract.  As  we  view  it,  the  stipula- 
tion in  the  contract  limiting  the  liability  of  the  plaintiff  in 
error  for  its  own  negligence  is  invalid  under  the  rule  of  the 
common  law. 

With  certain  well-defined  exceptions,  a  carrier  of  live-stock 
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is  an  insurer,  not  only  of  the  safety  of  the  property  while  being 
transported,  but  for  its  safe  delivery  to  the  owner  at  the  place 
of  destination.  The  law  does  not  hold  it  liable  for  injuries  re- 
sulting unavoidably  from  the  inherent  nature  and  propensities 
of  the  animals  transported,  nor  for  damages  occasioned  from 
the  act  of  God  or  the  violence  of  public  enemies.  We  do  not 
doubt  that  a  carrier  may,  by  contract  fairly  entered  into,  limit 
in  some  respect  its  liability  as  an  insurer,  or  its  common-law 
liability,  where  the  restriction  imposed  is  reasonable.  But  on 
grounds  of  public  policy,  the  law  has  wisely  prohibited  a  com- 
mon carrier  of  freight  from  in  any  manner  contracting  against 
its  own  negligence.  This  doctrine  was  distinctly  held  and 
applied  in  Atchison  etc.  R.  R.  Co.  v.  Watihhurn,  5  Neb.  117. 
Gantt,  J.,  in  the  opinion,  says:  "  The  common  law  fixes  the 
degree  of  care  and  diligence  due  from  railroad  companies  as 
common  carriers;  and  a  failure  to  exercise  this  care  and  dili- 
gence is  negligence,  without  any  legal  distinction  as  being 
gross  or  ordinary;  and  the  better  rule  of  law,  sustained  by  the 
weight  of  authority,  is,  that  it  is  against  the  policy  of  the  law 
to  allow  stipulations  which  will  relieve  the  company  from  the 
exercise  of  that  care  and  diligence,  or  which,  in  other  words, 
will  excuse  them  for  negligence  in  the  performance  of  that 
duty." 

Decisions  are  to  be  found  which  lay  down  a  contrary  doc- 
trine, but  the  better  reason,  as  well  as  the  current  of  authority 
in  this  country,  sustain  the  rule  announced  by  this  court  in 
the  case  referred  to:  See  Railroad  Co.  v.  Lockwood,  17  Wall. 
357;  Grand  Trunk  R'y  Co.  v.  Stevens,  95  U.  S.  655;  Bank  of 
Kentucky  v.  Adams  Exp.  Co.,  93  U.  S.  174;  Liverpool  Steam 
Co.  V.  Phenix  Ins.  Co.,  129  U.  S.  397;  Shriver  v.  Sioux  City  & 
St.  P.  R'y  Co.,  24  Minn.  506;  31  Am.  Rep.  353;  Welsh  v.  Pitts- 
burg etc.  R.  R.  Co.,  10  Ohio  St.  65;  75  Am.  Dec.  490;  Lotus- 
mile  etc.  R.  R.  Co.  v.  Hedger,  9  Bush,  645;  15  Am.  Rep.  740; 
McCune  v.  Burlington  etc.  R'y  Co.,  52  Iowa,  600;  Ortt  v. 
Minneapolis  etc.  R'y  Co.,  36  Minn.  396;  Ormshy  v.  Union  Pac. 
R'y  Co.,  4  Fed.  Rep.  706;  Rintoul  v.  New  York  Cent.  etc.  R.  R. 
Co.,  17  Fed.  Rep.  905;  East  Tenn.  etc.  R.  R.  Co.y.  Johnston,  75 
Ala.  596;  51  Am.  Rep.  4S9;  Kiff  v.  Atchison  etc.  Ry  Co.,  32 
Kan.  263;  Illinois  C.  R.  R.  Co.  v.  Morrison,  19  111.  136;  Illinois 
C.  R.  R.  Co.  V.  Adnvis,  42  111.  486;  92  Am.  Dec.  85;  Farnhnm 
V.  Camden  etc.  R.  R.  Co.,  55  Pa.  St.  53;  Durgin  v.  Am.  Exp.  Co., 
20  Atl.  Rep.  328;  N.  H.,  July,  ISOO;  Adams  Erp.  Co.  y.  Holmes, 
9  Atl.  Rep.  166;  Pa.,    April,  1887;    Morrison  v.  Phillips  etc. 
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Construction  Co.,  44  Wis.  405;  28  Am.  Rep.  599;  Black  v.  Good- 
rich Tramp.  Co.,  55  Wis.  319;  42  Am.  Rep.  713;  Erie  Ry  Co. 
V.  Wilcox,  84  111.  239;  25  Am.  Rep.  451. 

The  recovery  ia  this  case  is  placed  solely  upon  the  ground 
of  the  negligence  of  the  plaintifif  in  error  in  handling  of  its 
cars.  As  the  stipulation  in  the  contract  under  which  the  horse 
in  question  was  shipped  relieved  the  carrier  from  all  liability 
for  damages,  excepting  those  which  should  result  from  its  own 
gross  negligence,  such  provision  is  contrary  to  sound  public 
policy,  and  is  therefore  void. 

It  is  claimed  that  the  limitation  in  the  contract  as  to  the 
amount  of  damages  in  case  of  loss  or  injury  does  not  tend  to 
exempt  the  carrier  from  liability  for  negligence.  The  author- 
ities cited  in  brief  of  plaintiff  in  error  so  hold,  but  we  are 
unable  to  draw  such  a  distinction.  If  a  carrier  cannot,  by 
stipulation,  be  relieved  from  liability  for  its  negligence,  it  is 
equally  clear,  for  the  same  reason,  that  it  cannot,  by  contract 
with  the  shipper,  limit  the  amount  of  damages  resulting  from 
such  negligence.  If  the  plaintifif  in  error  can  lawfully  stipulate 
that  the  damages  shall  not  exceed  one  hundred  dollars,  it 
could  likewise  contract  that  it  should  not  be  more  than  twenty- 
five  dollars,  or  any  smaller  sum,  thereby  praciically  relieving 
itself  from  all  responsibility  for  injuries  occasioned  by  its  own 
negligence.  That  would  be  accomplished  indirectly,  what  it 
could  not  lawfully  do  directly.  The  proof  fully  shows  that  the 
horse,  when  shipped,  was  worth  not  less  than  four  hundred 
dollars,  and  to  hold  that  the  owner  can  only  recover  one 
fourth  that  sum  would  be  to  exempt  the  carrier  from  a  part  of 
the  liability  assumed  by  it  for  injuries  resulting  from  its  own 
carelessness  or  negligence.  This  the  law  will  not  sanction: 
Morrison  v.  Phillips  etc.  Construction  Co.,  44  Wis.  405;  28  Am. 
Rep.  599;  Black  v.  Goodrich  Trans.  Co.,  55  Wis.  319;  42  Am. 
Rep.  713;  Kansas  City  etc.  R.  R.  Co.  v.  Simpson,  30  Kan,  645; 
46  Am.  Rep.  104;  Express  Co.  v.  Moon,  39  Miss.  822;  Chicago 
etc.  R.  R.  Co.  V.  Abels,  60  Miss.  1017;  United  States  Exp.  Co. 
V.  Backman,  28  Ohio  St.  144;  Moulton  v.  St.  Paul  etc.  R'y 
Co.,  31  Minn.  85;  47  Am.  Rep.  781;  Boehl  v.  Chicago  etc.  R'y 
Co.,  44  Minn.  191;  Adams  Exp.  Co.  v.  Stettaners,  61  111.  184; 
14  Am.  Rep.  57;  Oppenheimer  v.  United  States  Exp.  Co.,  69  111. 
62;  18  Am.  Rep.  596;  Orogan  v.  Adams  Exp.  Co.,  114  Pa.  St. 
523;  60  Am.  Rep.  360. 

The  evidence  shows  that  the  plaintiff  in  error  had  two  rates 
for  the  transportation  of  stallions  from  Henry  to  Jansen.     The 


July,  1891.]     Ph(enix  Ins.  Co.  v.  Bacheldeb.  443 

rate  was  fifty-four  dollars  per  head  when  the  carrier  bound 
itself  to  pay  the  full  damages  sustained  by  the  shipper,  and 
the  sum  of  twenty-seven  dollars  was  charged  when  the  carrier 
stipulated  its  liability  should  not  exceed  one  hundred  dollars 
per  head.  In  the  case  we  are  considering  the  horse  was  shipped 
under  the  cheaper  rate.  Doubtless,  carriers  have  the  right  to 
fix  their  charges  for  transportation  according  to  the  value  of 
the  property  to  be  carried,  and  where,  by  a  contract  fairly  made 
between  carrier  and  shipper,  the  latter  obtains  a  reduced  rate 
by  reasons  thereof,  the  value  thus  agreed  upon  will  be  the 
limit  of  the  carrier's  liability,  except  where  the  damages  are 
the  result  of  its  own  negligence.  In  other  words,  a  carrier 
may,  by  stipulation,  limit  its  responsibility  in  respect  to  any 
tinavoidable  injury  or  loss,  but  not  from  liability  for  damages 
caused  from  its  own  negligence.  This  rule  is  but  fair  and  just, 
and  violates  no  principle  of  public  policy. 

The  instruction  requested  was  therefore  properly  refused. 
The  judgment  is  affirmed.     

Carriers  of  Livs-stock  —  Limitation  ot  Liability  for  Nboltoxncs. 
—  A  common  oarriar  may  provide  by  express  agreemeat  that  owners  of  live- 
stock delivered  to  it  for  carriage  shall  assume  all  the  risks  of  carriage  from 
whatever  cause  not  arising  from  its  own  negligence  or  that  of  its  serrauts: 
BeUa  r.  Farmert'  Loan  etc  Co.,  21  Wis.  80;  91  Am.  Dec.  460,  and  note;  Myn- 
ard  r.  Syracuse  etc.  R.  R.  Co.,  11  N.  Y.  180;  27  Am.  Rep.  28,  and  note.  It 
may  also  limit  its  liability  for  any  damage  to  stock,  except  that  caused  by 
collision  or  running  off  the  track:  Georgia  Railroad  r.  Spear$,  66  Ga.  4S5;  42 
Am.  Rep.  81,  and  note.  See  extended  note  to  Clarke  v.  Rochester  etc.  R.  R. 
Co.,  67  Am.  Dec.  208,  for  a  full  discussion  of  the  liability  of  carriers  of  lire- 
■took,  and  their  right  to  limit  such  liability. 


Ph(BNix  Insurance  Company  v.  Bacheldeb. 

[82  Nkbkaska,  490.) 

IirtCRANOi  — FoRriiTURK  fOR  Non-patmbnt  Of  Premiom.  —  When  a  policy 
of  fire  insurance  provides  that  a  failure  to  pay  the  premium  note  thereon 
at  maturity  suspends  the  policy  until  payment  is  made,  but  that  it  may 
be  revived  for  the  balance  of  the  term  by  making  full  payment  at  any 
time  before  loss,  the  insurer  is  not  liable  for  a  loss  occurring  after  the 
maturity  of  the  premium,  and  after  it  has  been  partly,  but  not  folly, 
paid. 

Irsurancs  —  Plkadino  —  WAnriR  ov  CoNDmoif.  —  A  waiver  of  the  condi- 
tions of  a  fire  insurance  policy  in  regard  to  the  payment  of  the  premium 
note  thereon,  to  be  available  against  the  insurer,  most  be  pleaded. 

LitURANCs  —  Waiver  or  Proof  of  Loss.  —  A  denial  of  all  liability  by  the 
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bsarer,  on  the  groand  that  the  policj  was  not  in  foroe  a4  the  time  of  the 
lose,  by  reason  of  the  failure  of  the  insured  to  pay  his  premiam  as  pro* 
Tided  for  therein,  dispeiuea  with  the  necessity  of  furnishing  preliminary 
proofs  of  loss. 

Fawcett  and  Sturdevant^  and  John  P.  DaviSf  for  the  appellant. 

A.  U.  Hancocky  for  the  respondent.  >i 

NoBVAL,  J.    This  is  an  action  on  a  policy  of  fire  insurance.     1 
There  was  a  trial  to  a  jury,  which  resulted  in  a  verdict  for  the 
plaintiflf.     The  defendant  brings  the  case  into  this  court  by 
petition  in  error. 

We  are  asked  to  reverse  the  case,  upon  two  grounds:  1.  The 
failure  of  the  defendant  in  error  to  pay  his  past  due  premium 
note;  2.  Failure  of  the  insured  to  furnish  the  preliminary 
proofs  of  loss,  according  to  the  terms  and  conditions  of  the 
policy.     We  will  briefly  examine  the  points  in  the  order  named. 

The  policy  provides  that  "  in  case  the  assured  fails  to  pay 
the  premium  note  or  order  at  the  time  specified,  then  this 
policy  shall  cease  to  be  in  force,  and  remain  null  and  void 
during  the  time  said  note  or  order  remains  unpaid  after  its 
maturity,  and  no  legal  action  on  the  part  of  this  company  to 
enforce  payment  shall  be  construed  as  reviving  the  policy. 
The  payment  of  the  premium,  however,  revives  the  policy, 
and  makes  it  good  for  the  balance  of  its  term." 

The  consideration  for  issuing  of  the  policy  was  ten  dollars 
cash,  and  the  payment  at  maturity,  the  assured  promissory 
note  for  twenty-two  dollars.  The  note  was  payable  on  the 
first  day  of  August,  1889.  No  part  of  the  twenty-two  dollars 
was  paid  when  due,  and  a  balance  of  seven  dollars  remained 
unpaid  at  the  time  of  the  fire.  The  defendant  in  error  held 
two  policies  from  this  company,  one  for  one  hundred  dollars, 
and  the  other  for  one  thousand  dollars,  on  buildings  which 
were  detached  when  the  policies  were  issued,  but  the  buildings 
were  subsequently  joined  together.  A  new  polic}',  the  one  in 
suit,  was  issued,  covering  the  building  thus  formed.  Evidence 
was  introduced  tending  to  show  that  one  Weymouth,  a  solicit- 
ing agent  of  the  company,  agreed  to  cancel  the  old  policies 
and  apply  the  unearned  premiums  on  the  new.  It  is  claimed 
by  the  plaintiff  in  error  that  the  agent  had  no  power  to  make 
any  such  agreement.  Conceding,  as  is  claimed  by  the  insured, 
that  the  company  is  bound  thereby,  and  that  the  unearned 
premiums  on  the  old  policies  should  be  credited  upon  the 
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note,  there  would  remain  unpaid  a  small  balance,  and  he 
would  still  be  in  default  at  the  time  of  the  fire. 

It  is  obvious  that  the  failure  to  pay  the  premium  note  at 
maturity  suspended  the  policy  until  payment  was  made.  It 
could  have  been  revived,  for  the  balance  of  the  term,  by  mak- 
ing full  payment  at  any  time  before  the  loss.  This,  as  we 
have  seen,  he  failed  to  do.  True,  after  maturity  of  the  note, 
he  paid  fifteen  dollars  thereon,  but  this  did  not  give  him  the 
right  to  avail  himself  of  the  benefits  of  the  contract  of  insur- 
ance. Nothing  short  of  full  payment,  or  a  waiver  of  the  stip- 
ulation in  the  policy,  could  have  the  effect  to  remove  the 
suspension  caused  by  the  failure  to  pay  the  note.  The  clause 
referred  to  is  not  unreasonable.  It  is  but  fair  and  just  that 
while  the  insured  is  in  default  of  the  payment  of  his  note,  the 
company  should  not  be  liable  for  loss,  when  the  parties  have 
80  agreed.  We  have  no  right  to  make  a  new  contract  for  them, 
or  refuse  to  enforce  the  one  they  have  made.  To  hold  that 
the  policy  was  in  force  at  the  time  of  the  fire  would  be  to  set 
aside  and  disregard  the  plain  stipulation  of  the  parties:  Gor- 
ton T.  Dodge  Co.  Mut.  Ins.  Co.,  39  Wis.  121;  Shakey  v.  Hawk- 
tye  Ins.  Co.,  44  Iowa,  540;  Oarlick  v.  Mississippi  Val.  Ins.  Co., 
44  Iowa,  553;  Wall  v.  Home  hus.  Co.,  36  N.  Y.  157;  Williams 
▼.  Albany  City  Ins.  Co.,  19  Mich.  451;  2  Am.  Rep.  95;  Curlin 
▼.  Phcenix  Ins.  Co.,  78  Cal.  619. 

There  was  some  evidence  offered  for  the  purpose  of  showing 
that  the  company  waived  the  terms  of  the  policy  in  regard  to 
the  payment  of  the  premium  note,  but  such  evidence,  under 
the  pleadings  as  framed,  could  not  avail  the  defendant  in  error. 
The  issue  was  squarely  presented  by  the  pleadings  whether 
or  not  the  note  was  paid.  We  doubt  not  that  the  stipulation 
in  the  policy  can  be  waived,  but  when  such  waiver  is  relied 
upon,  it  must  be  plead:  Zinck  v.  Phoenix  Ins.  Co.,  60  Iowa, 
266;  Welsh  v.  Des  Moines  Ins.  Co.^  71  Iowa,  337;  Mehurin  v. 
Stone,  37  Ohio  St.  58;  Palmer  r.  Sawyer,  114  Mass.  13;  Nichols 
T.  Larkin,  79  Mo.  264. 

The  policy  provides  that  loss  will  be  paid  "  upon  receipt  of 
proper  proofs  at  its  Chicago  oflfice."  It  also  provides  that  "in 
ease  of  loss  or  damage,  the  assured  shall  forthwith  give  no- 
tice of  said  loss,  in  writing,  to  the  company."  The  evidence 
•hows  that  the  insured,  immediately  after  the  fire,  notified,  in 
writing,  the  company  of  the  loss,  but  it  does  not  appear  that 
he  ever  furnished  the  preliminary  proofs  of  loss.  The  exist- 
ence of  a  loss  has  not  at  any  time  been  denied  by  the  com- 
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pany.  In  fact,  it  is  admitted  by  the  answer,  under  which  the 
case  was  tried,  that  the  house  was  totally  destroyed.  The 
company  has  at  all  times  insisted,  and  now  insists,  that  it 
was  not  liable  for  the  loss,  on  the  ground  that  the  policy  was 
not  then  in  force,  by  reason  of  the  failure  of  the  insured  to 
pay  his  premium  note.  The  plaintiflF  in  error,  by  denying  all 
liability,  dispensed  with  the  necessity  of  furnishing  proofs  of 
loss:  Carson  v.  German  Ins.  Co.,  62  Iowa,  433;  Kansas  Protect- 
ive Union  V.  Whitt,  36  Kan.  760;  59  Am.  Rep.  607;  King  v. 
Hekla  F.  Ins.  Co.,  68  Wis.  508;  Taylor  v.  Merchants'  Ins.  Co., 
9  How.  890;  Continental  Ins.  Co.  v.  Lippold,  3  Neb.  391. 

The  judgment  is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings.  

InSURAKCB  —  FOHTIITTniB  OF  POLICT  FOR  NoN-PATinCNT  OF  PsKinUH.  — 
When  a  policy  of  life  insnrance  proridea  that  if  tb«  prcmiams  are  not  paid 
at  matarity,  the  policy  become*  void,  in  the  erent  of  the  death  of  the  in- 
sured before  the  payment  of  an  overdue  premium,  the  policy  is  void:  Lantz  r. 
Vermont  etc.  Ins.  Co.,  139  Pa.  St.  546;  23  Am.  St.  Rep.  202,  and  note.  Dur- 
ing  the  default  of  an  insured  in  paying  a  premium  note,  the  policy  is  su8< 
pended,  when  the  policy  provides  that  "in  case  the  assured  shall  fail  or  refus- 
to  pay  the  premium  note  when  due,  this  policy  shall  thenceforward  remain 
null  and  void,  and  the  same  cannot  be  revived  without  the  consent  of  the 
company  ":  Curtin  v.  Plicenix  Ina.  Co.,  78  Cal.  619.  As  to  the  forfeiture  of  an 
insurance  policy  for  the  non-payment  of  interest  on  the  premium  notes,  see 
Holman^r.  Continental  etc.  Ins.  Co.,  54  Conn.  195;  1  Am.  St.  Rep.  97,  and  note. 

Inscrancb  —  Proofs  of  Loss  —  Waiter  or,  by  Dsnial  of  Liability.  — 
If  an  insurance  company,  without  making  any  objection  to  the  absence  of 
proofs  of  loss,  writes  to  the  assured  that  "  we  don't  intend  to  look  any  further 
into  the  matter,  and  we  don't  deny  our  liability,  nor  do  we  admit  it,"  the 
proof  of  loss  is  waived:  Deitz  v.  Providence  etc.  Ina.  Co.,  33  W.  Va.  526;  25 
Am.  St.  Rep.  903.  If  proofs  of  loss  are  served  upon  an  insurance  company 
and  retained  without  objection,  and  the  company  refuses  to  pay  the  loss  on 
some  other  grounds,  all  further  proofs  of  loss  are  waived:  Continental  Ina.  Co- 
V.  Ruckman,  127  III.  364;  11  Am.  St.  Rep.  121,  and  note.  When  an  insurer 
absolutely  denies  liability  for  loss,  he  thereby  waives  the  benefit  of  the  pro- 
vision in  the  policy  giving  sixty  days  for  payment  and  adjustment  of  loss: 
Western  etc  Pipe  Line*  r.  Horn*  Im.  Co.,  146  Pa.  St.  346;  27  Am.  St.  Rep. 
703. 
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TeEDWAY   V.    RiLBT, 

[32  Nebraska,  495.] 

OomrtioT  OT  Laws — Void  Contract  for  Sale  of  Intoxioatiko  Liquors. 
—  Where  a  contract  for  the  manufacture  and  sale  of  beer  in  one  state  to 
be  transported  to  another  is  void  in  the  state  where  made,  because  pro- 
hibited by  statute,  it  is  void  everywhere,  and  its  invalidity  is  a  good  de- 
fense in  an  action  on  the  contract  in  another  state. 

Ihtoxioatinq  Liquors  —  Construction  of  Statute  Forbidding  Manufac- 
TCBi  OF.  —  A  statute  prohibiting  the  manufacture  for  sale  or  sale  of 
intoxicating  liquors  witliin  the  state,  except  for  certain  purposes,  and 
then  only  by  persons  holding  permits,  includes  the  manufacture  and  sale 
»f  beer  in  that  state  by  a  person  not  having  a  permit,  altliough  it  is  man* 
nfactured  and  sold  there  for  the  sole  purpose  of  being  transported  to  an- 
other state. 

Intxrstats  Comherck,  Liquor  Law,  when  not  Regulation  of.  —  A  statute 
prohibiting  the  manufacture  for  sale  or  sale  of  intoxicating  liquor  within 
the  state,  except  for  certain  purposes,  by  persons  holding  a  permit,  in- 
cludes the  manufacture  and  sale  of  beer  within  the  state  by  a  person  not 
holding  a  permit,  although  it  is  manufactured  and  sold  solely  for  the  pur- 
pose of  transportation  to  another  state;  and  such  statute  is  not  void  as  an 
attempt  to  regulate  interstate  commerce. 

Interstate  Commerce,  when  Begins.  —  Intoxicating  liquor  manufactured 
in  one  state  does  not  become  an  article  of  interstate  commerce  until  re- 
ceived by  a.carrier  for  shipment,  and  until  then  it  is  under  the  jurisdic- 
tion and  control  of  the  state  wherein  it  was  manufactured. 

Davis  and  Qanit^  for  the  appellant. 

Jay  Brothers  and  M.  C.  Beck,  for  the  respondent. 

NoRVAL,  J.  This  action  was  brought  in  the  county  court 
of  Dakota  County,  by  the  plaintiff  in  error,  to  recover  tlie  sum 
of  $826.15  on  an  account  for  beer  sold  at  Sioux  City,  in  the 
state  of  Iowa,  by  the  Franz  Brewing  Company  to  the  defend- 
ant in  error.  Before  suit  the  account  was  sold  to  the  plain- 
tiff.    The  petition  is  in  the  usual  form. 

The  defendant  answered:  — 

•'  1.  That  he  admits  that  he  made  a  contract  for  the  pur- 
chase of  beer  from  the  Franz  Brewing  Company,  at  the  time 
in  the  said  petition  set  forth,  and  that  the  defendant  pur- 
chased beer  of  said  brewing  company  at  said  times;  but  as  to 
the  amount  so  purchased,  he  has  no  means  of  determining,  and 
therefore  denies  that  he  purchased  the  amount  in  the  said 
petition  set  forth. 

"  2.  Defendant  further  states,  in  answer  to  the  said  petition, 
that  the  contract  for  the  purchase  of  the  beer  so  sold  tliis  de- 
fendant was  made  in  the  state  of  Iowa,  and  the  beer  was 
manufactured  and  sold  to  this  defendant  in  the  said  state. 
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That  under  the  laws  of  the  said  state  in  force  at  the  time  the 
same  was  sold  this  defendant,  the  sale  thereof  was  illegal  and 
contrary  to  the  law,  which  law  is  as  follows:  Section  2360  of 
the  statutes  of  the  state  of  Iowa,  approved  April,  1884,  and 
which  became  a  law  July,  1884,  provides:  *  After  this  act 
takes  effect,  no  person  shall  manufacture  for  sale,  sell,  keep 
for  sale,  give  away,  exchange,  barter,  or  dispense  any  intoxi- 
cating liquor  for  any  purpose  whatever,  otherwise  than  as 
provided  in  this  act.  Persons  holding  permits  as  herein  pro- 
vided shall  be  authorized  to  sell  and  dispense  intoxicating 
liquors  for  pharmaceutical  and  medical  purposes,  and  alcohol 
for  specified  chemical  purposes,  and  wine  for  sacramental  pur- 
poses, but  for  no  other  purposes  whatever,  and  all  permits 
must  be  procured  as  hereinafter  provided  from  the  district 
court,'" 

Section  2416  of  the  said  statute  provides:  "  Wherever  the 
words  '  intoxicating  liquors '  occur  in  this  chapter,  the  same 
shall  be  construed  to  mean  alcohol,  ale,  wine,  beer,  spirituous, 
vinous,  and  malt  liquors,  and  all  intoxicating  liquors  what- 
ever, and  no  person  shall  manufacture  for  sale,  or  sell  or  keep 
for  sale,  as  a  beverage,  any  intoxicating  liquors,  ale,  wine,  and 
beer."      Approved  April,  1884;  became  a  law  July,  1884. 

"  3.  That  at  the  time  the  beer  was  so  purchased  by  defend- 
ant, said  Franz  Brewing  Company  had  no  permit  to  manu- 
facture or  sell  intoxicating  liquor  as  the  law  provided,  and 
the  said  sale  to  this  defendant  as  aforesaid  was,  by  the  law 
of  the  state  of  Iowa,  then  and  there  prohibited,  and  the  sale  of 
the  said  beer  to  defendant  was  illegal. 

"  4.  The  defendant  cannot  be  held  on  said  account,  for  the 
reasons  aforesaid,  and  the  defendant  denies  each  and  everj 
allegation  in  the  said  petition  not  otherwise  answered." 

The  plaintiff  filed  a  reply,  as  follows:  — 

"  1.  Admits  that  the  purchase  of  the  beer,  the  subject-mat- 
ter of  this  action,  was  made  from  the  Franz  Brewing  Com- 
pany by  said  defendant,  and  that  said  purchase  was  made  in 
the  state  of  Iowa. 

"  2.  Plaintiff,  further  replying  to  said  answer,  alleges  that 
at  the  time  of  the  sale  aforesaid,  and  long  previous  thereto, 
and  since  said  dates,  the  Franz  Brewing  Company  was  and  is 
a  corporation  duly  organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Iowa,  and  was  carrying  on  the 
business  of  manufacturing  and  selling  beer  in  said  state  of 
Iowa;  that  the  defendant,  at  the  time  of  said  purchase,  and 
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long  previous  to  and  since  said  date,  was  a  resident  of  the 
state  of  Nebraska,  and  resided  in  Jackson,  Dakota  County,  in 
said  state,  at  which  town  said  defendant  was  engaged  in  the 
business  and  occupation  of  keeping  a  saloon  for  the  vending 
of  retail  malt,  vinous,  and  spirituous  liquors,  under  and  by  vir- 
tue of  the  laws  of  said  state  of  Nebraska,  and  at  all  of  the 
hereinafter  mentioned  times  said  defendant  was  carrying  on 
said  business  of  saloon-keeping,  or  vendor  of  malt,  spirituous, 
and  vinous  liquors,  in  said  town  of  Jackson,  county  and  state 
aforesaid,  under  a  license  duly  issued  under  and  by  virtue  of 
the  laws  of  said  state  of  Nebraska. 

"  Plaintiff  alleges  that  at  the  time  of  the  sale  of  beer  made 
by  the  Franz  Brewing  Company  to  said  defendant,  said  brew- 
ing company  knew  that  said  defendant  was  a  non-resident  of 
the  state  of  Iowa,  and  a  resident  of  the  state  of  Nebraska,  and 
doing  business  in  the  town  of  Jackson,  in  said  state,  under  a 
license  duly  issued  in  compliance  with  the  laws  of  said  state, 
and  knew  that  said  defendant  was  legally  and  rightfully  car- 
rying on  the  business  of  a  retail  dealer  in  malt,  spirituous,  and 
vinous  liquors  at  said  place. 

"  Plaintiff  alleges  that  the  sale  of  beer  made  to  defendant 
was  made,  as  alleged,  in  the  state  of  Iowa,  but  that  the  same 
was  made  for  the  purpose,  and  with  the  intention  and  under- 
standing, that  the  same  was  to  be  shipped  to  said  defendant  at 
bis  place  of  business  in  Jackson  as  aforesaid,  and  there  to  be 
retailed  by  defendant  in  said  saloon,  and  under  and  by  the  au- 
thority of  his  license  to  vend  and  retail  the  same  in  said  town 
of  Jackson  and  state  of  Nebraska. 

"  Plaintiff  alleges  that,  in  compliance  with  said  agreement 
so  made,  said  Franz  Brewing  Company  did  ship  to  defendant 
large  quantities  of  beer,  and  said  defendant,  at  various  times, 
paid  different  sums  of  money  on  account  of  same,  until  said 
Franz  Brewing  Company  went  out  of  the  business  of  manu- 
facturing the  same,  at  or  about  which  time  there  was  an 
account  stated  between  defendant  and  the  Franz  Brewing 
Company,  and  there  was  found  due  said  corporation,  as  a 
balance  on  beer  so  sold  and  shipped  to  defendant,  the  sum  of 
$826.15,  as  alleged  in  plaintiff's  petition,  and  which  sum  was 
duly  assigned  to  plaintiff  before  the  oommencement  of  this 
action,  for  a  valuable  consideration. 

'*  Plaintiff  further  alleges  that  all  of  the  beer  sold  to  defend- 
ant was  sold  under  said  agreement  that  same  should  be  re- 
tailed by  said  defendant  in  said  town  of  Jackson,  county  of 
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Dakota,  and  state  of  Nebraska,  and  all  of  the  same  shipped  to 
defendant  at  said  place,  and  there  sold  by  him  under  and  by 
virtue  of  the  laws  of  the  said  state  of  Nebraska,  and  none  of 
■aid  beer  was  sold  or  retailed  by  said  defendant  contrary  to 
the  laws  of  the  state  of  Nebraska,  or  that  of  the  state  of  Iowa. 

"  Plaintiff  further  alleges  that  sales  of  malt,  spirituous,  and 
vinous  liquors  made  in  the  state  of  Iowa,  to  be  used  and  dis- 
posed of  in  the  state  of  Nebraska  in  accordance  with  the  laws 
of  said  state,  are  legal  and  valid  sales,  and  are  recognized  as 
such,  and  enforced  by  the  courts  of  the  state  of  Iowa." 

The  defendant  filed  a  general  demurrer  to  the  reply,  which 
was  sustained  by  the  court,  and  judgment  was  rendered  dis- 
missing the  action.  On  error  to  the  district  court,  the  judg- 
ment of  the  county  court  was  affirmed.  The  plaintiff  brings 
the  case  here  for  review  by  petition  in  error. 

It  is  admitted  by  the  pleadings  that  the  beer,  for  the  recov- 
ery of  the  price  of  which  this  action  was  brought,  was  man- 
ufactured by  the  Franz  Brewing  Company,  and  sold  and 
delivered  to  the  defendant  in  error  within  the  state  of  Iowa. 
It  is  contended  that  the  manufacture  and  sale  were  in  violation 
of  the  laws  of  that  state,  and  therefore  no  recovery  can  be  had 
in  this  state. 

By  reference  to  the  sections  of  the  statute  of  the  state  of 
Iowa  in  force  at  the  time  the  beer  in  question  was  sold,  which 
are  copied  into  the  answer,  we  find  that  the  manufacture  and 
sale  of  all  intoxicating  liquors  within  the  state  of  Iowa  is  ex- 
pressly prohibited,  except  for  pharmaceutical,  medical,  chem- 
ical, or  sacramental  purposes.  And  it  can  only  be  legally 
manufactured  or  sold  for  the  four  specified  purposes  by  per- 
sons holding  permits  issued  by  the  proper  authority.  It  is 
alleged  in  the  answer,  and  not  denied  by  the  reply,  that  at 
the  time  the  beer  was  purchased  the  Franz  Brewing  Company 
had  no  permit  to  manufacture  or  sell  intoxicating  liquors. 
Moreover,  it  appears  from  the  allegations  of  the  reply  that  the 
beer  in  question  was  sold  in  Iowa  for  none  of  the  purposes 
expressly  permitted  or  authorized  by  the  laws  of  that  state. 
The  sale  was  therefore  illegal,  unless,  as  is  claimed  by  counsel 
for  the  plaintiff,  the  manufacture  and  sale  of  intoxicating 
liquors  within  that  state,  for  the  sole  purpose  of  transportation 
and  sale  out  of  that  state,  infringes  no  law  or  statute  of  the 
state  of  Iowa.  It  will  be  observed  that  none  of  the  sections  of 
the  code  of  that  state  pleaded  in  the  answer  contain  any  pro- 
vision which  can  be  construed  to  exempt  from  their  operations 
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intoxicating  liquors  manufactured  or  sold  in  that  state,  with 
the  intent  and  for  the  purpose  of  being  transported  to  another 
state  to  be  there  sold.  The  statute,  in  express  terms,  forbids 
all  sales  within  the  state  of  intoxicating  liquors  manufactured 
there,  except  for  the  four  purposes  already  mentioned.  Liquors 
sold  there  by  a  person  not  holding  a  permit,  to  be  transported 
to  another  state,  are  within  the  scope  of  the  law. 

It  is  contended  by  counsel  for  the  plaintiff,  if  the  statute 
receives  the  construction  which  we  have  given  it,  then  the  law 
conflicts  with  section  8  of  article  1  of  the  constitution  of  the 
United  States  by  undertaking  to  regulate  commerce  between 
the  states.  The  section  provides  that  *'  Congress  shall  have 
the  power  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  states,"  etc. 

Laws  regulating  and  prohibiting  the  manufacture  and  sale 
of  intoxicating  liquors  are  regarded  as  police  regulations, 
passed  for  the  prevention  of  idleness,  drunkenness,  pauperism, 
and  crime.  While  such  laws  affect  commerce,  they  have  not 
been  regarded  as  a  regulation  of  commerce,  within  the  mean- 
ing of  the  constitutional  provisions  quoted  above.  So  under 
the  police  powers,  states  have  passed  quarantine  and  health 
laws,  and  laws  preventing  the  importation  into  a  state  of  dis- 
eased cattle,  and  the  sale  of  unwholesome  food.  While  such 
laws,  to  some  extent,  regulate  commerce  between  foreign  coun- 
tries and  between  the  states,  they  are  not  for  that  reason  in- 
valid. As  was  observed  by  Mr.  Justice  McLean  in  the  license 
cases,  5  How.  589:  "  The  acknowledged  police  power  of  a  state 
extends  often  to  the  destruction  of  property.  A  nuisance  may 
be  abated.  Everything  prejudicial  to  the  health  and  morals 
of  a  city  may  be  removed.  Merchandise  from  a  port  where  a 
contagious  disease  prevails,  being  liable  to  communicate  the 
disease,  may  be  excluded,  and  in  extreme  cases  it  may  be 
thrown  into  the  sea.  This  comes  in  direct  conflict  with  the 
regulation  of  commerce,  and  yet  no  one  doubts  the  local  power. 
It  is  a  power  essential  to  self-preservation,  and  exists,  necessa- 
rily, in  every  organized  community.  It  is,  indeed,  the  law  of 
nature,  and  is  possessed  of  man  in  bis  individual  capacity. 
....  From  the  explosive  nature  of  gun-powder,  a  city  may 
exclude  it.  Now,  this  is  an  article  of  commerce,  and  is  not 
known  to  carry  infectious  diseases;  yet,  to  guard  against  a 
contingent  injury,  a  city  may  prohibit  its  introduction.  These 
exceptions  are  always  implied  in  commercial  regulations, 
where  the  general  government  is  admitted  to  have  the  exclu- 
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sive  power.  They  are  not  regulations  of  commerce,  but  acts 
of  self-preservation.  And  although  they  aflFect  commerce  to 
some  extent,  yet  such  effect  is  the  result  of  the  exercise  of  an 
undoubted  power  in  the  state." 

Although  a  state  has  the  power  to  regulate  or  prohibit  the 
sale  of  intoxicating  liquors  within  its  borders,  it  cannot  re- 
Btrict  their  importation  into  or  through  the  state,  nor  their  ex- 
portation out  of  the  state,  nor  prohibit  the  sale  of  imported 
liquors  in  the  original  packages,  or  vessels  in  which  they  were 
shipped.  That  would  clearly  be  the  regulation  of  commerce 
proper,  which  power  is  conferred  exclusively  upon  Congress. 
Nor  can  a  state,  under  the  guise  of  police  powers,  regulate  in- 
terstate commerce.  The  Iowa  statute  does  not  undertake  to 
prevent  the  transportation  of  intoxicating  liquors  from  that  to 
any  other  state,  nor  to  prohibit  their  sale  out  of  the  state.  It 
only  restricts  their  manufacture  and  sale  within  the  state  of 
Iowa.  The  sale  of  the  liquors  was  not  forbidden  by  reason 
of  their  transportation  or  intended  transportation,  but  the 
same  restriction  is  placed  by  the  legislature  upon  the  sale  of 
all  liquors  within  the  state.  No  regulation  of  commerce  be- 
tween the  states  is  attempted.  The  liquors  were  manufactured 
in  Iowa,  and  at  the  time  of  their  sale  were  not  in  process  of 
transportation  to  this  or  any  other  state.  They  had  not  yet 
become  interstate  commerce-  Had  such  been  the  case,  the 
state  would  have  been  powerless  to  have  forbidden  their  sale 
while  in  the  original  packages.  The  fact  that  it  was  the  inten- 
tion of  the  defendant  to  ship  the  liquors  to  this  state  is  quite 
immaterial.  Such  intention  and  purpose  could  not  alone 
have  the  effect  to  make  the  liquors  interstate  commerce. 
They  did  not  become  such  until  received  by  the  carrier  for 
shipment.  Until  then  they  were  under  state  jurisdiction  and 
control.  The  supreme  court  of  the  United  States,  in  the  case 
of  The  Daniel  Ball^  10  Wall.  565,  properly  said:  "Whenever  a 
commodity  has  begun  to  move  as  an  article  of  trade  from  one 
state  to  another,  commerce  in  that  commodity  between  the 
states  has  commenced." 

The  same  doctrine  was  aflSrmed  by  the  same  court  in  the 
later  case  of  Coe  v.  Town  of  Errol,  116  U.  S.  517.  In  that  case 
the  authorities  of  the  state  of  New  Hampshire  assessed  for  tax- 
ation certain  logs  which  had  been  cut  in  that  state  and  hauled 
to  the  town  of  Errol,  in  the  same  state,  for  the  purpose  of 
transportation  to  the  state  of  Maine.  The  logs  were  held  at 
Errol  by  the  owner  for  a  convenient  opportunity  for  shipment. 
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The  court,  in  an  exhaustive  opinion  by  Mr.  Justice  Bradley, 
held  the  tax  valid.     We  quote  from  the  opinion:  — 

*'  Does  the  owner's  state  of  mind  in  relation  to  the  goods  — 
that  is,  his  intent  to  export  them,  and  his  partial  preparation 
to  do  80  —  exempt  them  from  taxation?  This  is  the  precise 
question  for  solution.  This  question  does  not  present  the  pre- 
dicament of  goods  in  course  of  transportation  through  a  state, 
although  detained  for  a  time  within  the  state  by  low  water,  or 
other  causes  of  delay,  as  was  the  case  of  the  logs  cut  in  the 
state  of  Maine,  the  tax  on  which  was  abated  by  the  supreme 
court  of  New  Hampshire.  Such  goods  are  already  in  tlie 
course  of  commercial  transportation,  and  are  clearly  under 
the  protection  of  the  constitution.  And  so,,  we  think,  would 
the  goods  in  question  be  when  actually  started  in  the  course 
of  transportation  to  another  state,  or  delivered  to  a  carrier  for 
such  transportation.  There  must  be  a  point  of  time  when 
they  cease  to  be  governed  exclusively  by  the  domestic  law, 
and  begin  to  be  governed  and  protected  by  the  national  law  of 
commercial  regulation,  and  that  moment  seems  to  us  to  be  a 
legitimate  one  for  this  purpose,  in  which  they  commence  their 
final  movement  for  transportation  from  the  state  of  their  ori- 
gin to  that  of  their  destination.  When  the  products  of  the 
farm  or  forest  are  collected  and  brought  in  from  the  surround- 
ing country  to  a  town  or  station  serving  as  an  entrepot  for  that 
particular  region,  whether  on  a  river  or  a  line  of  railroad,  such 
products  are  not  yet  exports,  nor  are  they  in  process  of  expor- 
tation, nor  is  exportation  begun  until  they  are  committed  to 
the  common  carrier  for  transportation  out  of  the  state  to  the 
state  of  their  destination,  or  have  started  on  their  ultimate 
passage  to  that  state.  Until  then,  it  is  reasonable  to  regard 
ihem  as  not  only  within  the  state  of  their  origin,  but  as  a  part 
of  the  general  mass  of  property  of  that  state,  subject  to  its  ju- 
risdiction, and  liable  to  taxation  there,  if  not  taxed  by  reason 
of  their  being  intended  for  exportation,  but  taxed  without  any 
discrimination  in  the  usual  way  and  manner  in  which  such 
property  is  taxed  in  the  state Though  intended  for  ex- 
portation, they  may  never  be  exported;  the  owner  has  a  per- 
fect right  to  change  his  mind ;  and  until  actually  put  in  motion 
for  some  place  out  of  the  state,  or  committed  to  the  custody  of 
a  carrier  for  transportation  to  such  place,  why  may  they  not 
be  regarded  as  still  remaining  a  part  of  tlie  general  nrass  of 
property  in  the  state?  If  assessed  in  an  exceptional  time  or 
manner  because  of  their  anticipated  departure,  they  might 
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well  be  considered  as  taxed  by  reason  of  their  exportation  or 
intended  exportation;  but  if  assessed  in  the  usual  way,  whea 
not  under  motion  or  shipment,  we  do  not  see  why  the  assess- 
ment may  not  be  valid  and  binding." 

It  logically  follows  from  the  reasoning  of  the  court  in  the 
foregoing  case  that  the  liquors  in  controversy  were  not  inter- 
state commerce  when  sold,  and  are  subject  to  the  police  powers 
of  the  state. 

Counsel,  in  the  brief  of  plaintiflf  in  error,  say:  "  The  defend- 
ant was  violating  no  law  of  Nebraska  in  going  to  Iowa  and 
making  this  contract,  and  the  corporation  was  violating  no  law 
of  Nebraska  in  selling  this  beer  to  be  used  there."  This  is 
true,  but  the  invalidity  of  the  sale  is  placed  upon  the  ground 
that  the  brewing  company  violated  the  laws  of  Iowa,  and  not 
of  Nebraska,  in  making  the  sale.  The  sale,  in  law  and  in  fact, 
was  made  in  Iowa,  notwithstanding  it  was  purchased  for  the 
purpose  of  transportation  out  of  the  state.  These  liquors  were 
manufactured  in  violation  of  the  law  of  Iowa,  and  having  no 
lawful  existence,  how  can  it  be  said  that  they  were  the  subject 
of  lawful  commerce  ?    , 

The  decisions  cited  by  plaintiflf  in  error  are  not  analogous 
to  the  case  before  us,  as  a  cursory  examination  will  show. 

In  Bowman  v.  Chicago  etc.  R'y  Co.,  125  U.  S.  465,  the  only 
question  before  the  court  was  the  validity  of  a  statute  of  Iowa 
prohibiting  common  carriers  from  bringing  intoxicating  liquors 
into  the  state  from  another  state  without  first  procuring  a  cer- 
tificate from  a  public  officer  of  Iowa  to  the  eflfect  that  the  per- 
son to  whom  the  liquors  are  consigned  had  authority  under 
the  laws  of  that  state  to  sell  the  same.  The  court  held  the 
prohibition  of  the  transportation  of  liquors  from  another  state 
under  the  restrictions  imposed  by  the  statute  was  not  the  ex- 
ercise of  the  police  power  of  the  state,  but  was  the  regulation 
of  interstate  commerce,  and  was  therefore  in  violation  of  the 
constitution  of  the  United  States.  It  is  manifest  that  the 
statute  considered  by  the  court  in  that  case  attempted  to  regu- 
late commerce  between  the  state  of  Iowa  and  the  other  states. 
The  statute  we  are  considering  in  this  case  is  not  of  that 
character.  It  only  attempts  to  regulate  commerce  within  the 
state. 

The  constitution  of  Colorado,  and  a  statute  passed  by  the 
legislature  of  that  state,  prohibits  a  foreign  corporation  from 
transacting  business  in  Colorado,  until  it  has  filed  a  certifi- 
cate, signed  and  acknowledged  by  its  president  and  secretary, 


July,  1891.]  Teedway  v.  Riley.  455 

designating  its  principal  place  of  business  and  appointing  an 
agent  on  whom  service  of  summons  could  be  made.  A  corpo- 
ration of  Ohio,  without  filing  such  certificate,  made  a  contract 
in  Colorado  with  a  citizen  of  that  state  to  manufacture  and 
deliver  some  farm  machinery.  The  goods  were  made  and  de- 
livered, and  in  a  suit  brought  by  the  corporation  for  a  breach 
of  the  contract  the  defendant  pleaded  as  a  defense  the  failure 
of  the  plaintiff  to  comply  with  the  provisions  of  the  constitu- 
tion and  statute.  In  Cooper  Mfy.  Co.  v.  Ferguson,  113  U.  S. 
727,  the  court  held  that  the  state  of  Colorado  could  not  pro- 
hibit the  plaintiff  from  selling  in  that  state,  by  contract  made 
there,  its  machinery  manufactured  in  another  state,  on  the 
ground  that  it  was  a  regulation  of  interstate  commerce. 

In  Leisy  v.  Hardin,  135  U.  S.  100,  it  was  held  that  the  cit- 
izen of  one  state  has  the  right  to  import  beer  into  another 
state,  and  sell  it  there  in  its  original  packages;  that  until  sold 
by  the  importer  it  is  not  subject  to  state  regulations,  and  that 
a  state  law  which  forbids  the  sale  of  an  imported  article  by 
the  importer,  in  unbroken  packages,  is  a  regulation  of  com- 
merce between  the  states,  and  void.  The  theory  of  that  de- 
cision is,  that  commerce  between  the  states  does  not  cease  until 
the  imported  article  is  mingled  with  and  becomes  a  part  of  the 
general  property  of  the  state,  by  sale  at  the  place  where  the 
transportation  terminates.  The  courts  do  not  undertake  to 
State  at  what  point  of  time  an  article  becomes  interstate  com- 
merce, as  does  Coe  v.  Town  of  Errol,  116  U.  S.  5' 7. 

The  cases  most  nearly  in  point  are  Pearson  v.  International 
Distillery  Co.,  72  Iowa,  348,  and  Kidd  v.  Pearson,  128  U.  S.  1, 
eited  in  the  brief  of  the  defendant.  In  the  Iowa  case,  the  ac- 
tion was  brought  to  abate,  as  a  nuisance,  a  distillery  located 
in  that  state,  used  for  the  unlawful  manufacture  and  sale  of 
intoxicating  liquors,  and  to  enjoin  the  owner  from  their  man- 
ufacture and  sale.  It  appears  that  the  liquors  were  manufac- 
tured solely  for  the  purpose  of  transportation  and  sale  out  of 
the  state,  and  no  sales  were  made,  or  intended  to  be  made, 
within  the  state.  The  action  was  sustained.  The  court,  in 
the  syllabus,  say:  — 

"  1.  The  manufacture  for  sale  of  intoxicating  liquors  as 
beverages  is  prohibited  within  the  state  of  Iowa  by  code,  sec- 
tion 1523;  notwithstanding  that  the  liquor  was  manufactured 
only  for  exportation,  and  was  not  sold  or  intended  to  be  sold 
within  the  state. 

"  2.  The  only  intoxicating  liquors  which  may  be  manufac- 
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tured,  sold,  or  kept  for  sale  within  the  state  of  Iowa  are  those 
manufactured  in  the  state  for  mechanical,  medicinal,  culinary, 
or  sacramental  purposes,  or  imported  for  sale  under  the  author- 
ity of  the  laws  of  the  United  States,  and  remaining  in  the  ori- 
ginal packages  and  quantities  in  which  they  were  imported. 

"3.  The  Iowa  statute  prohibiting  the  manufacture  or  sale  of 
intoxicating  liquors,  even  for  exportation,  unless  manufactured 
within  the  state  for  mechanical,  medicinal,  culinary,  or  sacra- 
mental purposes,  and  prohibiting,  also,  the  sale  of  imported 
foreign  intoxicating  liquor,  unless  in  its  original  packages  and 
quantities,  is  not  in  conflict  with  the  exclusive  right  of  Congress 
to  regulate  interstate  commerce,  and  is  therefore  constitu- 
tional." 

The  case  was  taken  on  error  to  the  supreme  court  of  the 
United  States,  where,  in  Kidd  v.  Pearson,  128  U.  S.  1,  the  judg- 
ment of  the  state  court  was  affirmed.  The  conclusion  we  have 
reached  is,  that  the  manufacture  and  sale  of  the  beer  in  ques- 
tion were  prohibited  by  the  code  of  Iowa.  The  contract  and 
gale  being  illegal  and  void  when  made,  such  invalidity  is  a 
complete  defense  in  an  action  upon  a  contract  here.  That  the 
law  of  a  place  where  a  contract  is  made  governs  as  to  the  right 
of  action  is  too  well  settled  to  require  the  citation  of  authori- 
ties.   The  judgment  is  affirmed. 


Sales — Bt  What  Law  Govirned.  —  Whera  a  defendant  ordered,  by 
■ample,  spirituous  liquors  of  the  agent  of  a  firm  in  a  state  where  the  sale  was 
lawful,  and  they  were  shipped  from  the  firm's  place  of  business,  it  was  held 
that  the  contract  was  complete  at  the  place  of  shipment,  and  beii)g  lawful 
there,  could  be  recovered  on  in  the  state  to  which  the  goods  were  ahiiiped: 
Boothby  V.  Plaisted,  51  N.  H.  436;  12  Am.  Rep.  140,  and  note;  Tegler  v.  Ship- 
man,  33  Iowa,  194;  11  Am.  Rep.  118,  and  note.  But  when  a  dealer,  in  Ohio, 
received,  in  Michigan,  an  order  for  liquors  which  were  afterwards  shipped  in 
Ohio  and  delivered  in  Michigan,  it  was  held  to  be  a  sale  in  Michigan,  and 
invalid  under  a  statute  rendering  void  all  sales  or  contracts  relating  to  liquor: 
Webber  v,  Howe,  36  Mich.  150;  24  Am.  Rep.  590,  and  note.  Laws  prohibit- 
ing the  sale  of  liquors  in  New  Hampshire  cannot  extend  to  sales  made  in 
another  state,  in  which  state  such  sales  are  lawful,  where  the  sale  is  complete 
in  the  latter  state:  Smith  v.  Godfrey,  28  N.  H.  379;  61  Am.  Dec.  617,  and 
note.     See  extended  note  to  Winslow  v.  Fletcher,  55  Am.  Rep,  129-149. 

Imtkbstatb  Commerck  —  Whin  Begins.  —  From  the  moment  that  an 
article  of  commerce  commences  to  move  from  one  state  to  another,  it  becomes 
the  subject  of  interstate  commerce,  and,  as  such,  can  be  controlled  only  by 
national  legislation:  Bennett  r.  American  Expreu  Co.,  83  Me.  236;  23  Am.  St. 
Rep.  774,  and  note. 
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Hbpler  V,  Davis. 

[«l  Nkbbabka,  656.] 
JuDOMSNT  —  Rbtivob  —  Statutb  OF  LIMITATIONS.  —  Whew  ft  jadgment  n- 
eorered  in  one  itat*  ia  there  revived  against  the  defendant,  withoat  jaris* 
diction  of  but  person,  and  after  hi*  removal  to  another  state,  suoh  revivor 
will  not  prevent  the  running  of  the  statute  of  limitations  against  the  re* 
vived  judgment  in  the  latter  state. 

Billings  and  Billings,  for  the  appellant. 
F.  B.  Donisthorpef  for  the  respondent. 

Maxwell,  J.  In  January,  1879,  the  plaintiff  recovered  a 
judgment  against  the  defendant  in  the  state  of  Illinois,  the 
defendant  being  personally  served  with  summons.  Soon  after 
the  recovery  of  the  judgment,  the  defendant  removed  to  this 
Btate,  and  has  continued  to  reside  here  to  the  present  time. 
On  the  12th  of  October,  1888,  the  judgment  in  Illinois  was  re- 
vived in  that  state,  without  jurisdiction  of  the  person  of  the 
defendant.  In  December  following,  this  action  was  brought 
in  the  district  court  of  Fillmore  County  upon  the  judgment  so 
alleged  to  have  been  revived.  On  the  trial  of  the  cause  the 
court  found  as  follows:  — 

"That  on  the  seventh  day  of  January,  1879,  plaintiff  recov- 
ered judgment  against  the  defendant  in  the  circuit  court  of 
Livingston  County,  Illinois,  on  personal  service,  said  court  be- 
ing a  court  of  general  jurisdiction,  for  the  sum  of  $130.65  and 
$49.25  costs  of  suit,  together  with  interest  at  six  per  cent  per 
annum,  in  an  action  then  pending  in  said  court  between  said 
parties;  that  on  the  twelfth  day  of  November,  1888,  said  plain- 
tiff obtained  a  judgment  of  revivor  in  said  court  as  by  the  law 
of  said  state  provided,  which  said  law  is  as  follows,  viz.:  — 

"  '  Sec.  27.  Scire  facias.  —  It  shall  not  be  necessary  to  file 
a  declaration  in  any  scire  facias  to  revive  a  judgment  or  fore- 
close a  mortgage  in  any  court  of  record  in  this  state.  And  in 
any  such  case  of  scire  facias  to  revive  a  judgment,  where  the 
plaintiff  in  the  judgment  sought  to  be  revived,  or  his  attorney, 
shall  file  an  affidavit  in  the  office  of  the  clerk  of  the  court  out 
of  which  the  writ  issues,  showing  that  the  defendant  in  the 
scire  facias  resides  or  has  gone  out  of  the  state,  or  is  concealed 
within  the  state  so  that  process  cannot  be  served  on  him,  and 
stating  the  place  of  residence  of  such  defendant,  if  known,  or 
that,  on  due  inquiry,  his  place  of  residence  cannot  be  afcr- 
tained,  then  in  such  case  notice  to  the  defendant  may  be  given 
by  publication  and  mail  in  the  same  manner  as  is  provided  1  j 
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statute  for  notice  in  like  cases  in  chancery':  111.  Rev.  Stats. 
1883,  c.  110. 

*'  *  Sec.  25.  Revival  of  judgment  by  scire  facias.  — Judgment 
in  any  court  of  records  in  this  state  may  be  revived  by  scirg 
facias,  or  an  action  of  debt  may  be  brought  thereon  within 
twenty  years  next  after  date  of  such  judgment,  and  not  after  ': 
111.  Rev.  Stats.  1883,  c.  83. 

"  '  Sec.  12.  Notice  by  publication,  etc. — Whenever  any  com- 
plainant or  his  attorney  shall  file  in  the  oflSce  of  the  clerk  of 
the  court  in  which  his  suit  is  pending  an  aflfidavit  showing 
that  any  defendant  resides  or  hath  gone  out  of  this  state,  or  on 
due  inquiry  cannot  be  found,  or  is  concealed  within  this  state 
80  that  process  cannot  be  served  upon  him,  and  stating  the 
place  of  residence  of  such  defendant,  if  known,  or  that  upon 
diligent  inquiry  his  place  of  residence  cannot  be  ascertained, 
the  clerk  shall  cause  publication  to  be  made  in  some  news- 
paper printed  in  his  county,  and  if  there  be  no  newspaper  pub- 
lished in  his  county,  then  in  the  nearest  newspaper  published 
in  this  state,  containing  notice  of  the  pendency  of  such  suit, 
the  names  of  the  parties  thereto,  the  title  of  the  court,  and  the 
time  and  place  of  the  return  of  summons  in  the  case;  and  he 
shall  also,  within  ten  days  of  the  first  publication  of  such  no- 
tice, send  a  copy  thereof  by  mail,  addressed  to  such  defendant 
whose  place  of  residence  is  stated  in  such  affidavit.  The  cer- 
tificate of  the  clerk  that  he  has  sent  such  notice  in  pursuance 
of  this  section  shall  be  evidence ':  111.  Rev.  Stats.  1883,  c.  22. 

"That  no  personal  service  of  notice  was  had  of  said  pro- 
ceedings upon  said  defendant,  who  then,  and  now,  and  for 
eight  years  last  past  has  continually  been  a  resident  of  Fill- 
more County,  Nebraska,  and  he  had  no  notice  or  knowledge 
in  any  manner  of  said  proceedings. 

"  It  is  therefore  considered  by  the  court  that  said  cause  of 
action  did  not  accrue  within  five  years  next  before  the  com^ 
mencement  of  this  action,  and  is  therefore  barred  by  the  stat- 
ute of  limitations,  and  that  the  plaintiff's  cause  of  action  bo 
and  the  same  is  hereby  dismissed." 

In  Packer  v.  Thompson,  25  Neb.  688,  the  plaintiff  in  error 
had  removed  from  Iowa  to  this  state  after  a  judgment  had 
been  recovered  against  him  in  that  state.  Eight  years  after- 
wards, he  returned  to  Iowa  on  a  visit,  when  he  was  personally 
served  with  a  conditional  order  of  revivor,  and  the  action  after- 
wards revived.  An  action  was  thereupon  brought  on  the  re- 
vived judgment  in  this  state,  and  the  action  was  sustained. 
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That  case,  however,  differs  materially  from  this.  The  judg- 
ment rendered  in  Illinois  had  no  extraterritorial  force.  If  it 
ie  Bought  to  collect  it  in  this  state  hy  due  course  of  law,  an  ac- 
tion must  be  brought  thereon  and  service  had  upon  the  de- 
fendant, and  a  defense,  such  as  payment,  release,  the  statute 
of  limitations,  etc.,  is  available. 

An  action  upon  a  foreign  judgment  must  be  brought  within 
five  years,  or  it  will  be  barred;  and  the  judgment  of  a  sister 
state  is,  within  the  meaning  of  the  statute  of  limitations,  a 
foreign  judgment.  Neither  did  the  alleged  revivor,  there  be- 
ing neither  an  appearance  by  nor  service  on  the  defendant, 
remove  the  bar  of  the  statute,  as  the  writ  could  have  no  efiFect 
beyond  the  limits  of  the  state  where  issued.  The  bar  of  the 
statute  of  limitations,  therefore,  was  not  removed  by  the  at- 
tempted revivor,  and  the  action  is  barred.  The  judgment  is 
right,  and  is  affirmed.  

Judgment  —  Void  for  Waitp  ot  Jurisdiction  —  Effect  of.  —  Without 
jarisdictiou,  no  jadgment  can  be  entered  under  which  any  rights  can  be  lost 
or  acqnired:  Oreat  West  Mining  Co.  v.  Woodmaa  etc.  Mining  Co.,  12  Col.  46; 
13  Am.  St.  Rep.  204,  and  note;  Bean  v.  Loryea,  81  Cal.  151;  Claude  v.  Peat, 
43  La.  Ann.  161.  If  a  court  of  general  jurisdiction  undertakes  to  grant  a 
judgment  in  a  proceeding  where  it  has  no  jurisdiction  of  the  parties  or  the 
subject-matter  of  the  action,  and  this  appears  from  the  record,  the  judgment 
is  absolutely  void,  and  will  be  disregarded  and  treated  as  a  nullity  erery 
where:  Brickhouse  v.  Sutton,  99  X.  0.  103;  6  Am.  St.  Rep.  497,  and  note. 

Scire  Facias  to  Rbvivb  ▲  Judouknt:  See  extended  note  to  Frierton  r. 
HarrU,  94  Am.  Dee.  223. 
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:' v'  IxEUBANCB  —  Entirbtt  OF.  —  When  an  insurance  policy  covers  a  dwelling 
t    \  and  Tarious  classes  of  personal  property,  describing  them  separately, 

and  specifies  different  and  separate  amounts  on  the  dwelling  and  each 
kind  of  personalty,  the  execution  of  a  mortgage  on  the  real  estate,  in 
Tinlation  of  a  condition  against  subsequent  encumbrances  on  any  of  the 
property  insured,  is  no  defense  to  an  action  for  the  loss  of  the  personalty 
not  enoombered. 
Ikiorancb  of  Pbrsonaltt  —  Whem  Sefarable.  —  When  an  insnrance  pol- 
icy describes  different  classes  of  personal  property  insured  for  separate 
and  distinct  amounts,  a  violation  of  a  condition  in  the  policy  against 
subsequent  encumbrances,  by  the  execution  of  a  chattel  mortgage  on 
one  class  of  the  property,  will  not  prevent  a  recovery  for  the  loss  of  the 
other  and  unencumbered  class. 
Insurance  —  Action  —  Limitation. — When  an  insurance  policy  requires 
notice  and  proof  of  loss  to  be  furnished  within  thirty  days  and  action  to 
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be  eommeneed  within  six  months  after  the  loss,  and  provides  that  the 
insarer  will  pay  the  loss  within  ninety  days  after  notice  and  proofs  of 
loss  hare  been  received  at  the  company's  home  office,  the  statute  of  limi* 
tations  begins  to  run  against  the  cause  of  action  only  from  the  expiration 
of  the  ninety  Jays,  and  the  suit  may  be  commenced  at  any  time  within 
six  months  therefrom. 
Ihsuranok  —  Peoof  o»  Loss.  —  If  an  insurance  policy  requires  that  proof  of 
loss  must  be  made  within  thirty  days  thereafter,  the  insured  must  prove 
that  auch  stipulation  hae  been  oomplied  with,  or  that  it  has  been  waived 
by  the  company. 

James  R.  Waahf  and  Adams,  Lansing,  and  Scottf  for  the  ap- 
pellant. 

Charles  Kilbum  and  Charles  H.  Tanner,  for  the  respondent 

NoRVAL,  J.  This  is  a  suit  upon  a  policy  of  insurance 
against  loss  or  damage  by  fire,  lightning,  tornado,  and  wind- 
storms, to  recover  for  the  loss  of  a  cow  covered  by  the  policy. 
There  was  judgment  in  the  court  below  for  the  plaintiff,  in 
the  sum  of  $32.50  and  costs. 

The  case  as  made  by  the  plaintiffs  was,  that  on  the  twelfth 
day  of  January,  1888,  the  cow  was  violently  blown  upon  a 
barbed  wire  fence  and  killed.  There  is  no  conflict  in  the  evi- 
dence, either  as  to  the  manner  of  the  loss  or  the  amount  of 
the  damages.  The  insurance  company  contends  that  the 
plaintiff  cannot  recover,  because  he  has  violated  certain  stipu- 
lations of  the  policy. 

The  policy  was  for  the  amount  of  $1,150,  of  which  $450  was 
on  dwelling,  household  furniture,  beds  and  bedding,  wearing 
apparel,  and  sewing-machine;  $300  was  on  horses  and  cattle, 
not  exceeding  $100  on  any  one  horse,  and  not  exceeding  $30 
on  any  one  cow;  and  the  balance  of  the  risk  was  upon  other 
personalty. 

The  policy  upon  which  the  action  was  brought  provides, 
among  other  things,  that  "if  there  is  or  shall  be  other  prior, 
concurrent,  or  subsequent  insurance  (whether  valid  or  not) 
on  said  property,  or  any  part  thereof,  without  the  company's 
consent  hereon,  or  if  said  buildings,  or  either  of  them,  is  or 
shall  become  vacant  or  unoccupied,  or  if  the  hazard  shall  be 
increased  in  any  way,  or  if  the  property  or  any  part  thereof 
shall  be  sold,  conveyed,  encumbered  by  mortgage  or  other- 
wise, or  any  change  takes  place  in  the  title,  use,  occupation, 
or  possession  thereof  whatever,  or  if  any  foreclosure  proceed- 
ings shall  be  commenced,  or  if  the  interest  of  the  insured  in 
•aid  property,  or  any  part  thereof,  now  is  or  shall  become  any 
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other  or  less  than  a  perfect  legal  title  and  ownership,  free 
from  all  liens  whatever,  except  as  stated  in  writing  hereon, 
or  if  the  buildings,  or  either  of  them,  stand  on  leased  ground 
or  land  of  which  the  assured  has  not  a  perfect  title,  or  if  this 
policy  shall  be  assigned  without  the  written  consent  hereon^ 
then  and  in  every  such  case  this  policy  shall  be  absolutely 
void." 

One  of  the  defenses  presented  by  the  answer  is,  that  the  in- 
sured, in  violation  of  the  above  condition  of  the  policy,  after 
the  same  was  issued,  but  before  the  loss,  and  without  the 
knowledge  and  consent  of  the  company,  executed  and  deliv- 
ered two  mortgages  upon  the  farm  on  which  is  situated  the 
dwelling  covered  by  the  policy.  On  the  trial  the  plaintiff  in 
error  ofifered  these  mortgages  in  evidence,  which  were  excluded 
by  the  court.     This  ruling  is  assigned  as  error. 

The  precise  question  here  presented  was  before  the  court  in 
State  Ins.  Co.  v.  Schreck,  27  Neb.  527;  20  Am.  St.  Rep.  696. 
It  was  there  held  that  where  an  insurance  policy  covers  a 
ilwelling  and  various  classes  of  personal  property,  describing 
them  separately,  and  specifies  different  and  separate  amounts 
on  the  dwelling  and  each  kind  of  personalty,  the  execution  of 
a  mortgage  on  the  real  estate,  in  violation  of  a  condition 
against  subsequent  encumbrances  on  any  of  the  property  in- 
sured, is  no  defense  to  an  action  for  the  loss  of  the  personalty 
not  encumbered.  The  authorities  cited  in  the  brief  of  the 
defendant  in  error  in  that  case  sustained  the  same  doctrine. 
We  are  satisfied  with  the  reasoning  of  the  opinion,  and  the 
decision  is  adhered  to. 

The  policy  having  specified  separate  and  distinct  anjounts 
upon  the  different  subjects  of  insurance,  the  contract  is  sever- 
able, and  a  breach  of  a  condition  of  the  policy  against  encum- 
brances could  only  affect  that  class  of  property  which  was 
covered  by  the  encumbrance.  The  execution  of  the  mortgages 
up  n  the  lands  therefore  only  avoided  the  policy  so  far  as  it 
covered  the  buildings,  and  did  not  in  any  manner  afi*ect  the 
insurance  upon  the  cattle. 

The  plaintiff  in  error,  for  the  purpose  of  showing  that  the 
insured  had  violated  the  above  provisions  of  the  policy,  offered 
in  evidence  a  chattel  mortgage  executed  on  January  18,  1887, 
by  the  defendant  in  error  to  P.  H.  Passey,  administrator,  cov- 
ering several  head  of  horses.  The  mortgage  was  ruled  out  by 
the  court,  and  an  exception  was  taken  by  the  plaintiff  in 
error.     There  is  no  claim  that  there  had  ever  been  any  en- 
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cumbrance  during  the  life  of  the  policy  upon  the  cow  that 
was  killed,  or  upon  any  of  the  cattle  owned  by  the  insured. 
The  ruling  of  the  trial  court  is  within  the  decision  in  State  Ins. 
Co.  V.  Schreck,  27  Neb.  627;  20  Am.  St.  Rep.  696.  The  policy 
in  that  case,  like  the  one  before  us,  was  not  upon  specific  per- 
sonal property.  There  some  of  the  personalty  insured  had 
been  mortgaged  subsequent  to  the  execution  of  the  policy. 
Chief  Justice  Reese,  in  the  opinion,  says:  "Had  the  contract 
of  insurance  been  upon  specific  personal  property,  it  is  possible 
that  the  defense  presented  would  have  been  available.  How- 
ever, that  question  is  not  before  us;  but  we  are  quite  clear 
that  the  transfer  of  the  legal  title  to  the  insured  property, 
either  by  mortgage  or  sale,  would  avoid  the  policy  so  far  only 
as  that  particular  property  was  concerned,  during  the  time  of 
the  existence  of  the  title  in  the  purchaser  or  mortgagee,  and 
to  that  extent  only  could  the  sale  or  mortgaging  of  the  prop- 
erty under  the  provisions  of  this  policy  be  a  successful  de- 
fense." 

No  specific  stock  is  described  in  the  contract,  but  it  simply 
specifies  three  hundred  dollars  on  horses  and  cattle,  limiting 
the  amount  on  each  animal.  By  the  terms  of  the  policy,  if 
the  loss  on  cattle  equaled  three  hundred  dollars,  it  is  perfectly 
clear  that  the  insured  would  have  been  entitled  to  recover 
that  sum.  Had  he  sold  the  horses  it  would  not  have  affected 
the  insurance  on  the  cattle.  The  fact  that  they  were  encum- 
bered did  not  aflfect  or  render  less  valuable  the  title  of  the 
insured  in  the  cattle,  nor  was  the  risk  on  the  cattle  thereby 
increased.  It  cannot  be  successfully  claimed  that  the  hazard 
of  wind-storms  was  increased  by  the  encumbrance  of  the 
property.  There  was  no  error  committed  in  refusing  to  allow 
the  chattel  mortgage  to  be  received  in  evidence. 

There  is  another  reason  why  the  chattel  mortgage  was  prop- 
erly excluded.  The  answer  alleges  that  the  insured  executed 
a  mortgage  "on  January  18,  1887,  to  P.  H.  Passey,  for  the 
sum  of  $250."  The  chattel  mortgage  offered  in  evidence  was 
made  by  Warren  Fairbanks  and  Loren  Fairbanks  to  P.  H. 
Passey,  as  administrator,  and  not  to  him  in  his  individual 
capacity,  as  alleged  in  the  answer.  There  was  therefore  a  va- 
riance between  the  allegations  and  the  instrument  offered, 
both  as  to  the  name  of  the  mortgagor  and  mortgagee.  The 
proofs  must  correspond  with  the  issues  made  by  the  pleadings. 

It  is  insisted  that  the  action  is  barred  by  the  terms  of  the 
policy.     It  contains  this  provision:    "It  is  mutually  agreed 
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that  no  suit  or  action  against  this  company  upon  this  policy 
shall  be  sustained  in  any  court  of  law  or  equity,  unless  com- 
menced within  six  months  after  the  loss  or  damage  shall  oc- 
cur, and  if  any  suit  or  action  shall  be  commenced  after  the 
expiration  of  said  six  months,  the  lapse  of  time  shall  be  taken 
and  deemed  as  conclusive  evidence  against  the  validity  of  such 
claim,  any  statute  of  limitation  to  the  contrary  notwithstand- 
ing." 

The  petition  alleges,  and  the  proofs  show,  that  the  loss  oc- 
curred January  12, 1888.  The  suit  was  begun  before  the  justice 
of  the  peace  September  27,  1888,  or  eight  months  and  a  half 
after  the  cow  was  killed.  If  the  condition  of  the  policy  above 
quoted  stood  alone,  and  was  within  the  contemplation  of  the 
parties  when  the  contract  was  entered  into,  then,  doubtless, 
the  failure  of  the  plaintifif  to  commence  his  action  within  six 
months  after  the  loss  would  operate  as  a  bar  to  the  action. 
But  a  contract  of  insurance,  like  all  other  contracts,  must  be 
construed  so  as  to  give  effect,  if  possible,  to  all  its  provisions. 
This  policy  provides  that  written  notice  of  the  loss  or  damage 
must  be  immediately  given,  and  within  thirty  days  the  claim- 
ant must  furnish  proofs  thereof.  It  is  also  stipulated  that 
**the  amount  of  loss  or  damage  to  be  estimated  according  to 
the  actual  cash  value  of  the  property  at  the  time  of  the  loss, 
and  to  be  paid  ninety  days  after  notice  and  due  and  satis- 
factory proofs  of  the  same  shall  have  been  made  by  the  as- 
sured and  received  at  the  company's  home  office  at  Freeport, 
Illinois." 

It  will  be  observed  that  by  the  above  condition  of  the  policy 
the  plaintiff  in  error  did  not  become  liable  to  pay  the  loss  un- 
til ninety  days  after  the  making  of  the  proofs  of  loss.  The 
money  was  not  due  and  the  holder  of  the  policy  could  not 
have  lawfully  demanded  payment  until  that  time  had  elapsed. 
No  suit,  therefore,  could  have  been  commenced  prior  to  the 
expiration  of  ninety  days  after  the  loss,  and  it  is  well  settled 
that  the  period  of  limitation  will  not  commence  to  run  until 
the  cause  of  action  accrues.  The  fair  and  reasonable  interpre- 
tation of  the  provisions  of  the  policy,  when  construed  together, 
is,  that  the  limitation  of  six  months  did  not  begin  to  run  from 
the  date  of  loss,  but  from  the  time  the  suit  could  have  been 
brought.  It  does  not  appear  in  evidence  when  the  proofs  were 
made,  nor  in  fact  that  they  were  ever  furnished;  but  as  suit 
was  instituted  within  six  months  from  tlie  time  it  could  have 
been  commenced,  had  proofs  been  made  on  the  day  the  loss 
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occurred,  the  action  was  not  barred.  This  construction  is  well 
sustained  by  the  authorities:  Ellis  v.  Council  Bluffs  Ins.  Co., 
64  Iowa,  507;  Miller  v.  Hartford  F.  Ins.  Co.,  70  Iowa,  704;  Mc- 
Conncll  V.  Iowa  Mut.  Aid  Ass'n,  79  Iowa,  757;  Malt  v.  Iowa 
Mut.  Aid  Ass'n,  81  Iowa,  135;  25  Am.  St.  Rep.  483;  Hay  v. 
Star  Fire  Ins.  Co.,  77  N.  Y.  241;  33  Am.  Rep.  607;  Killips  v. 
Putnam  Ins.  Co.,  28  \^is.  472;  9  Am.  Rep.  506. 

The  remaining  ground  for  reversal  is,  that  there  is  no  evi- 
dence that  the  plaintiff  ever  made  proofs  of  loss.  The  petition 
alleges  that  they  were  furnished  to  the  company,  which  alle- 
gation is  denied  by  the  answer.  No  testimony  was  produced 
on  the  trial,  by  either  party,  on  that  branch  of  the  case.  Quite 
likely  the  omission  was  an  oversight  on  the  part  of  the  plain- 
tiff. The  policy  requires  that  proofs  be  made  within  thirty 
days  after  the  loss,  and  it  was  incumbent  upon  the  plaintiff 
to  establish  on  the  trial  that  this  stipulation  was  complied 
with,  or  that  the  company  waived  the  same.  If  the  plaintiff 
relies  upon  a  waiver  of  the  provision,  it  should  be  pleaded. 

For  the  failure  to  prove  on  the  trial  that  proofs  of  loss  were 
made,  the  judgment  is  reversed,  and  the  cause  remanded  for 
further  proceedings.  

Insurance  —  Entirety  ot  Contract  —  Forfeitubb  as  to  Part.  —  A  fira 
insurance  policy  for  which  a  gross  premium  is  paid,  which  covers  real  estate 
and  various  classes  of  personal  property,  the  latter  not  specifically  named,  is 
not  entire,  and  though  a  mortgage  be  given  on  the  real  estate  in  violation  ot 
a  condition  in  the  policy,  it  will  not  bar  a  recovery  on  the  personal  property: 
SCate  Ins.  Co.  v.  Schreck,  27  Neb.  527;  20  Am.  St.  Rep.  696,  and  note;  see 
note  to  Phanixim.  Co.  v.  Pickel,  12  Am.  St.  Rep.  402. 

Insurance  Policy  —  Limitation  of  Time  to  Sue  on.  —  A  condition  that 
no  action  shall  be  sustainable  unless  commenced  within  six  months  after  a 
loss  occurs  is  to  be  construed  in  connection  with  another  condition,  that  the 
payment  of  losses  shall  be  made  in  sixty  days  from  the  date  of  the  adjust- 
ment of  the  proofs  of  loss.  Thus  construed,  the  limitation  of  six  months  does 
not  begin  to  run  until  sixty  days  from  the  date  of  said  adjustment:  Mayor  v. 
Hamilton  etc.  In».  Co.,  39  N.  Y.  45;  100  Am.  Dec.  400,  and  note;  Chandler  v, 
St.  Paul  etc.  /rj*.  Co.,  21  Minn.  85;  18  Am.  Rep.  385;  Steenv.  Niagara  etc. 
Ina.  Co.,  89  N.  Y.  315;  42  Am.  Rep.  297.  The  contrary  doctrine  —  that  is, 
that  the  time  of  limitation  commences  to  run  from  the  date  of  the  loss  —  is 
maintained  in  State  Im.  Co.  T.  Meesman,  2  Wash.  459:  26  Am.  St.  Rep.  870i 
and  note;  Chambers  v.  Atlas  Ins.  Co.,  51  Conn.  17;  50  Am.  Rep.  1,  and  note. 

Insurance  —  Action  on  Policy  —  Burden  of  Proof.  —  In  an  action 
on  a  fire  insurance  policy,  proof  on  the  part  ot  the  insurer  of  the  existence  of 
a  condition  of  things  imposing  a  certain  duty  upon  tb«  insured  casts  upon 
the  latter  the  burden  of  proving  a  compliance  with  sach  duty:  Rankin  r. 
Amazon  Ins.  Co.,  89  Cal.  203;  23  Am.  St.  Rep.  460,  and  note  with  cases 
collected. 
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OoHmoT  OT  Laws  —  Placi  or  Contract,  What  is.  —  A  not*  dated  and 
•xeoated  in  one  state,  where  both  the  maker  and  payee  reside,  and  where, 
by  it*  terms,  it  is  made  payable,  is  presumed  to  be  a  contract  entered  into 
and  to  be  performed  in  that  state,  although  it  is  secured  by  mortgage  on 
property  in  another  state,  where  it  was  delivered,  and  where  the  money 
constituting  the  loan  was  paid  over. 

CoNi'LiCT  OT  Laws  —  Interest.  —  When  a  contract  is  made  in  one  state,  to 
be  performed  in  another,  and  the  legal  rate  of  interest  it  higher  in  one 
state  than  in  the  other,  the  parties  may  in  good  faith  stipulate  for  the 
higher  rate  of  interest,  without  incurring  the  penalties  of  usury  in  either 
state. 

Chattel  Mortoaoi  — Option  to  Foreclose.  —  When  a  chattel  mortgage 
provides  that  upon  default  in  the  payment  of  interest  for  the  space  of 
three  days  after  maturity,  the  whole  debt  shall  become  due  and  payable, 
at  the  option  of  the  mortgagee,  he  may  declare  the  whole  debt  due,  and 
bring  an  action  to  foreclose  for  such  default  in  the  payment  of  interest. 

Chattel  Mortoaqb  —  Notice  of  Postponed  Sale. — If  a  chattel  mort- 
gage sale  is  postponed,  notice  of  such  postponement,  when  a  news- 
paper is  published  in  the  county  where  the  sale  is  to  take  place,  and  the 
postponement  is  for  sufficient  time  to  permit,  must  be  published  in  the 
paper  in  which  the  original  notice  of  sale  was  given,  and  must  be  cou* 
tinned  therein  in  each  issue  of  the  paper  until  the  day  of  sale. 

Chattel  Mortgage  —  Sale  on  Insufficient  Notice  —  Liability  of  Mort- 
OAOEE  —  A  mortgagee  of  chattels  must  comply  substantially  with  the 
requirement  of  the  statute,  including  notice  of  sale,  in  foreclosing  bis 
mortgage,  and  if  he  fails  to  do  so,  and  the  property  is  sold  for  less  than 
its  value,  the  mortgagor  is  entitled  to  have  the  value  of  the  property 
applied  to  the  extinguishment  of  the  debt,  and  if  such  value  is  greater 
than  the  mortgage  debt,  the  mortgagee  is  liable  to  the  mortgagor  for  the 
difference. 

ArrEAL.  — OBJBcrrioN  not  Made  ik  Tbial  Court  will  not  be  considered  on 
appeal. 

John  C.  Cowin,  Heist  and  Raynor,  Thomas  Kane,  and  W.  C. 
Reilly,  for  the  appellants. 

F.  I.  Fo88,  for  the  respondent. 

NoBVAL,  J.  This  suit  was  brought  by  the  appellee  in  the 
district  court  of  Cheyenne  County  to  foreclose  a  real  estate 
mortgage  executed  by  the  Home  Cattle  Company.  The  State 
Bank  of  Sidney,  being  a  subsequent  mortgagee,  was  joined  as 
party  defendant. 

The  court  found  that  there  was  due  the  plaintiff  on  his  note 
and  mortgage  the  sum  of  $6,339.07,  and  that  the  same  was  a 
first  lien  on  the  real  estate  mentioned  in  the  petition.  The 
court  also  found  that  there  was  due  the  State  Bank  of  Sidney, 
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on  its  mortgage  from  the  Home  Cattle  Company,  the  sum  of 
$6,208,  and  the  same  was  a  second  lien.  A  decree  of  foreclos- 
ure and  sale  was  rendered,  from  which  the  defendants  appeal. 

On  the  twenty-eighth  day  of  April,  1883,  the  Home  Cattle 
Company  was  incorporated  under  the  laws  of  the  territory  of 
Wyoming,  with  authority  to  carry  on  a  general  live-stock  busi- 
ness in  the  territories  of  Wyoming,  Montana,  and  Dakota, 
and  in  the  states  of  Colorado  and  Nebraska,  with  its  principal 
place  of  doing  business  at  Cheyenne,  Wyoming.  Subsequently, 
the  company  acquired  property  in  Cheyenne  County,  Nebraska, 
where  most  of  the  business  of  the  company  was  transacted, 
and  where  the  greater  portion  of  its  property  was  situated. 

On  the  nineteenth  day  of  August,  1884,  the  appellee  loaned 
the  Home  Cattle  Company  twelve  thousand  dollars,  for  which 
amount  it  executed  a  promissory  note,  due  November  1,  18S6, 
payable  to  M.  M.  Coad  at  the  banking-house  of  Morton  E. 
Post  &  Co.,  Cheyenne,  Wyoming,  drawing  interest  at  fifteen 
per  cent  per  annum  from  date.  The  interest  was  made  pay- 
able semi-annually  at  said  bank.  To  secure  the  payment  of 
the  note,  the  proper  ofl&cers  of  the  company  executed  and  de- 
livered the  real  estate  mortgage  in  suit,  and  a  chattel  mortgage 
upon  all  of  the  personal  property  owned  by  the  company. 

One  of  the  defenses  presented  by  the  answer  of  the  Home 
Cattle  Company  is  usury.  That  the  full  amount  for  which 
the  note  was  given  was  paid  by  the  plaintiff  is  not  denied. 
But  the  appellants  insist  that  the  loan  was  made  in  this  state, 
and  as  the  note  specifies  on  its  face  a  higher  rate  of  interest 
than  is  allowed  by  the  laws  of  Nebraska,  the  contract  is  usu- 
rious. The  plaintiff  contends  that  this  was  a  Wyoming  con- 
tract, and  is  not  governed  by  the  laws  of  Nebraska.  It  is 
conceded  that  the  note  is  not  usurious  under  the  laws  in  force 
in  Wyoming  at  the  date  of  its  execution. 

At  and  prior  to  the  making  of  the  loan,  the  plaintiff  was  a 
resident  of  Cheyenne,  Wyoming.  The  board  of  directors  of 
the  Home  Cattle  Company  held  a  meeting  at  Cheyenne  on  the 
eighteenth  day  of  August,  1884,  at  which,  the  following  resolu- 
tion was  adopted:  — 

"Resolved,  That  the  company  borrow  the  sum  of  twelve 
thousand  dollars  ($12,000),  giving  its  note  therefor,  payable 
on  November  1,  1886,  with  interest  at  the  rate  of  fifteen  per 
cent  per  annum,  the  interest  to  be  payable  at  the  end  of  each 
and  every  six  months,  the  said  note  and  interest  thereon  to 
be  secured  by  a  mortgage  upon  the  company's  property,  both 
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personal  and  real;  and  the  president  and  secretary  are  hereby 
authorized  and  empowered  to  execute  and  sign  for  the  com- 
pany such  note  and  mortgage,  and  that  said  money  be  used 
in  the  payment  of  the  debts  of  said  company,  some  of  which 
are  in  judgment  against  the  company,  and  others  are  long 
overdue  accounts,  surplus,  if  any,  to  be  applied  to  the  proper 
purposes  for  which  the  company  was  organized." 

In  accordance  with  this  resolution,  the  proper  officers  of 
the  company,  on  the  nineteenth  day  of  August,  in  the  city  of 
Cheyenne,  Wyoming,  executed  the  note  and  mortgages,  the 
note  being  dated  and  payable  in  Cheyenne.  The  plaintiff, 
desiring  to  look  over  the  property,  and  also  to  examine  the 
records  of  Cheyenne  County,  Nebraska,  for  the  purpose  of 
ascertaining  whether  there  were  any  liens  against  the  property, 
the  money  was  not  paid  out  on  the  loan  until  six  days  later. 
On  August  25th,  Mr.  Coad  examined  the  records  at  Sidney, 
Nebraska,  and  finding  the  property  free  from  encumbrances, 
he  gave  Thomas  Kane,  the  president  of  the  company,  his  check 
for  twelve  thousand  dollars,  on  either  a  Cheyenne  or  Oinalia 
bank,  and  the  note  and  mortgages  were  delivered  to  the  plain- 
tifif  at  the  same  time  in  Sidney. 

The  facts,  so  far  as  we  have  stated  them,  are  not  disputed 
by  the  testimony.  It  is,  however,  contended  by  the  appellants 
that  the  contract  for  the  loan  was  made  between  the  plaintiff 
and  Thomas  Kane,  the  president  of  the  company  in  this  state, 
prior  to  the  meeting  of  the  board  of  directors  in  Cheyenne, 
and  that  it  was  further  agreed  the  note  should  be  executed 
and  made  payable  in  the  city  of  Cheyenne,  so  that  the  con- 
tract might  draw  interest  at  fifteen  per  cent  per  annum,  instead 
of  the  highest  rate  allowed  by  the  laws  of  this  state,  and  tliat 
said  agreement  was  made  for  the  sole  purpose  of  evading  the 
usury  laws  of  Nebraska.  This  was  denied  by  the  plaintiff 
when  upon  the  witness-stand.  That  the  note  in  suit  appears 
on  its  face  to  have  been  executed  in  Wyoming,  and  by  its 
terms  is  payable  there,  that  the  maker  of  the  note  is  a  Wyom- 
ing corporation,  and  that  the  plaintiff,  at  the  time  of  the  mak- 
ing of  the  loan,  and  both  prior  and  subsequent  thereto,  resided 
in  Cheyenne,  Wyoming,  raise  a  strong  presumption  that  the 
contract  was  made  in  Wyoming,  where  tlie  rate  of  interest 
specified  in  the  note  is  lawful,  and  not  that  the  parties  entered 
into  the  contract  in  this  state,  where  the  stipulated  rate  of 
interest  is  unlawful.  And  this  presumption  will  prevail  until 
overcome  by  clear  and  satisfactory  proof  that  the  contract  was 
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made  here,  and  that  the  note  was  signed  in  Wyoming,  and 
was  dated  and  made  payable  there,  as  a  device  for  securing 
usurious  interest.  Whether  the  transaction  was  intended  as 
a  means  to  defeat  the  usury  laws  of  this  state  is  a  question 
of  fact  to  be  determined  from  the  evidence.  The  trial  court 
found  that  the  contract  was  made  in  Wyoming,  and  upon  a 
careful  consideration  of  the  case,  we  are  satisfied  that  the  evi- 
dence fully  sustains  the  finding,  and  that  the  transaction  was 
bona  fide.  There  is  evidence  in  the  bill  of  exceptions  tending 
to  show  that  the  agreement  for  the  loan  was  made  in  Wyoming, 
and  the  fact  that  the  note  was  delivered  and  the  money  paid 
over  in  this  state  would  not  alone  make  the  note  a  Nebraska 
contract.  It  was  competent  for  the  parties  to  adopt  the  laws 
of  Wyoming,  provided  they  did  so  in  good  faith,  and  not  for 
the  purpose  of  evading  the  usury  laws  of  this  state:  Brown  y. 
American  Finance  Co.,  31  Fed.  Rep.  516j  Kilgore  v.  Dempsey, 
25  Ohio  St.  413;  18  Am.  Rep.  306;  Townssnd  v.  Riley,  46  N.  H. 
300;  Miller  v.  Tiffany,  1  Wall.  298. 

In  the  case  last  cited  the  court  says:  "  The  general  prin- 
ciples in  relation  to  contracts  made  in  one  place  to  be  per- 
formed in  another  is  well  settled.  They  are  to  be  governed 
by  the  law  of  the  place  of  performance,  and  if  the  interest 
allowed  by  the  place  of  performance  is  higher  than  that  per- 
mitted at  the  place  of  contract,  the  parties  may  stipulate  for 
the  higher  interest  without  incurring  the  penalties  of  usury. 
The  converse  of  this  proposition  is  also  well  settled.  If  the 
rate  of  interest  be  higher  at  the  place  of  contract  than  at  the 
place  of  performance,  the  parties  may  lawfully  contract  in 
that  case  also  for  the  higher  rate.  These  rules  are  subject  to 
the  qualification  that  the  parties  act  in  good  faith,  and  that 
the  form  of  the  transaction  is  not  adopted  to  disguise  its  real 
character." 

The  parties  having  in  good  faith  agreed  upon  a  rate  of  in- 
terest which  was  lawful  at  the  place  where  the  agreement  was 
to  be  performed,  the  contract  is  valid. 

It  is  urged  that  the  suit  was  prematurely  brought.  It  was 
commenced  October  23.  1886,  while  the  principal  sum,  secured 
by  the  mortgage,  was  not  due,  by  the  terms  of  the  note,  until 
November  1st.  The  mortgage  sought  to  be  foreclosed  con- 
tained this  provision:  "  And  it  is  hereby  further  provided  that 
in  case  any  installment  of  principal,  or  any  part  thereof,  or 
any  interest  money,  or  any  part  thereof,  hereby  secured  to  be 
paid  shall  remain  due  and  unpaid  for  the  space  of  three  days 
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after  the  same  shall,  by  the  terms  thereof,  becoita*  due  and 
payable,  that  then  and  in  that  case  the  whole  principal  sum 
hereby  secured  to  be  paid,  together  with  the  interest  thereon, 
shall,  at  the  option  of  the  said  party  of  the  second  part,  his 
executors,  administrators,  or  assigns,  become  due  and  payable 
forthwith,  anything  herein  or  in  said  note  contained  to  the 
contrary  notwithstanding." 

The  evidence  shows  that  four  interest  payments  had  fallen 
due,  and  not  a  cent  had  been  paid  upon  the  note.  After  there 
had  been  four  defaults  of  interest  payments,  the  plaintiff  exer- 
cised his  option  to  declare  the  whole  debt  due  by  taking  pos- 
session of  the  personal  property  under  the  chattel  mortgage, 
which  contained  a  provision  similar  to  the  stipulation  in  the 
real  estate  mortgage  quoted  above.  The  chattels,  were  sold, 
the  proceeds  applied  upon  the  note,  and  afterwards  this  suit 
was  brought.  The  mortgagor  being  in  default,  the  plaintiff, 
under  the  stipulations  in  the  mortgages,  had  a  right  to  declare 
the  whole  debt  due,  and  commence  foreclosure  proceedings: 
Pope  V.  Hooper,  6  Neb.  178;  Fletcher  v.  Daugherty,  13  Neb. 
224;  Lowenstein  v.  Phelan,  17  Neb.  429.  Before  the  bringing 
of  this  suit  the  plaintiff  brought  an  action  of  replevin  against 
the  defendant,  and  under  the  writ  obtained  possession  of  all 
the  mortgaged  chattels  which  could  be  found.  The  defendant 
was  thereby  as  fully  advised  that  the  plaintiff  exercised  his 
option  to  declare  the  principal  sum  due  as  if  formal  notice  of 
his  election  had  been  given. 

It  is  next  contended  that  the  chattel  mortgage  sale  is  void 
on  account  of  the  failure  to  give  the  statutory  notice  of  the 
time  and  place  of  sale,  and  for  that  reason  the  defendant  is 
entitled  to  a  credit  on  the  note  for  the  value  of  the  cliattels 
taken  under  the  mortgage,  instead  of  the  amount  realized  at 
the  chattel  mortgage  sale. 

The  first  notice  of  the  chattel  mortgage  sale  was  published 
in  the  Sidney  Democrat  on  the  twentieth  day  of  August,  which 
fixed  the  day  of  sale  on  the  ninth  day  of  September,  1886. 
For  some  cause,  probably  for  the  reason  that  less  than  twenty 
days  intervened  between  the  publication  and  day  fixed  for  the 
sale,  the  notice  was  corrected  in  the  issue  of  the  paper  of  the 
next  week  by  changing  the  day  of  sale  to  September  18th, 
which  notice  was  published  for  three  successive  weeks.  On 
the  seventeenth  day  of  September,  the  same  notice,  with  the 
addition  that  tlie  sale  was  adjourned  to  September  30th,  ap- 
peared in  the  issue  of  the  same  paper.     On  the  twenty-fourth 
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day  of  September,  the  day  on  which  the  paper  was  regularly 
issued,  no  notice  of  said  sale  nor  its  adjournment  was  pub- 
lished or  given.  On  the  first  day  of  October,  the  notice  of  sale 
was  again  published  in  said  newspaper,  with  a  notice  that  the 
sale  was  adjourned  until  October  20th.  This  notice  was  pub- 
lished in  each  issue  of  the  paper  prior  to  October  20th,  at 
which  date  the  sale  took  place.  There  appears  to  have  been 
good  and  suflficient  reason  for  the  frequent  adjournments  of 
the  sale.  When  the  notice  of  sale  was  being  given,  the  prop- 
erty, consisting  chiefly  of  cattle  and  wild,  unbroken  horses, 
was  running  at  large  upon  the  range,  and  owing  to  the  in- 
ability of  the  mortgagee  to  collect  the  stock  together  in  time, 
the  sale  was  postponed.  But,  as  already  stated,  notice  of  the 
postponement  of  the  sale,  for  some  cause  not  disclosed  by  the 
record,  was  not  published  each  week  until  the  day  of  sale,  but 
was  omitted  from  the  issue  of  the  paper  of  September  24th. 

Section  3  of  chapter  12  of  the  Compiled  Statutes,  relating 
to  foreclosure  of  chattel  mortgages,  provides  that  "  notice  that 
such  mortgage  will  be  foreclosed  by  a  sale  of  the  mortgaged 
property,  or  some  part  thereof,  shall  be  given  as  follows:  By 
advertisement  published  in  some  newspaper  printed  in  the 
county  in  which  such  sale  is  to  take  place,  or  in  case  no  news- 
papers are  printed  therein,  by  posting  up  notices  in  at  least 
five  public  places  in  said  county,  two  of  which  shall  be  in  the 
precinct  where  the  mortgaged  property  is  to  be  offered  for 
sale,  and  such  notices  shall  be  given  at  least  twenty  days 
prior  to  the  day  of  sale." 

Section  4  prescribes  what  the  notice  shall  contain. 

Section  5  provides  that  "  such  sale  may  be  postponed  from 
time  to  time  by  inserting  a  notice  of  such  postponement,  as 
soon  as  practicable,  in  the  newspaper  in  which  the  original 
advertisement  was  published,  and  continuing  such  publica- 
tion until  the  time  to  which  such  sale  is  to  be  had,  by  posting 
a  notice  of  such  adjournment  in  some  conspicuous  place  at 
the  place  designated  in  the  original  notice  posted  for  said  sale 
to  be  had." 

The  language  of  section  5  is  clear  and  explicit,  to  the  effect 
that  where  a  chattel  mortgage  sale  is  adjourned,  notice  of  such 
postponement,  in  case  a  newspaper  is  published  in  the  county 
where  the  sale  is  to  take  place,  and  the  adjournment  is  for 
sufficient  length  of  time  to  permit,  must  be  published  in  the 
paper  in  which  the  original  notice  of  sale  was  given,  and  be 
continued  therein  in  each  issue  of  the  paper  until  the  day  of 
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sale.  The  provisions  of  the  statute  relating  to  foreclosure  of 
chattel  mortgages  are  mandatory,  and  must  be  followed,  un- 
less waived  by  the  mortgagor.  If  the  mortgagee  can  disre- 
gard the  directions  of  the  statute  by  omitting  to  give  notice  of 
the  postponement  of  a  sale  for  one  week,  he  can,  with  equal 
propriety,  omit  all  notice  of  sale.  The  mortgagor  has  an 
equity  of  redemption  in  the  mortgaged  chattels,  and  to  extin- 
guish the  same  the  mortgagee  must  comply  substantially 
with  the  requirements  of  the  statute.  If  he  fails  so  to  do,  and 
the  property  is  sold  for  less  than  its  value,  the  mortgagor  is 
entitled  to  have  the  value  of  the  propety  applied  to  the  extin- 
guishment of  the  debt,  and  if  such  value  is  greater  than  the 
mortgaged  debt,  the  mortgagee  is  liable  to  the  mortgagor  for 
the  difference.  The  plaintiff,  not  having  complied  with  the 
statute  in  regard  to  notice  of  the  sale,  must  account  for  the 
full  value  of  the  property  which  came  into  his  possession. 

Having  disposed  of  this  branch  of  the  case,  the  next  ques- 
tion presented  by  the  record  is  one  of  fact,  relating  to  the  value 
of  the  property.  The  testimony  bearing  upon  that  issue  is 
conflicting.  The  first  witness  called  by  the  defendants  was 
Thomas  Kane,  the  president  of  the  company.  He  placed  a 
value  upon  each  chattel,  and  a  careful  computation  of  the 
same  shows  the  aggregate  valuation  of  the  property  as  es- 
timated by  this  witness  to  be  over  thirty-four  thousand  dol- 
lars. No  other  witness  called  by  the  defendant  attempted  to 
place  a  valuation  upon  the  property  as  a  whole,  nor  upon  each 
item  separately.  Several  of  the  defendant's  witnesses  testi- 
fied as  to  the  value  of  particular  chattels,  but  an  examination 
of  their  testimony  shows  that  their  estimates,  almost  invari- 
ably, are  from  one  third  to  one  half  lower  than  the  valuation 
placed  upon  the  same  property  by  the  witness  Kane. 

The  plaintiff  called  as  witnesses  Thomas  H.  Hicks,  George 
Lang,  Frank  Ottoway,  and  James  J.  Kelly,  who  appear  to 
have  been  familiar  with  the  property  in  the  fall  of  1886,  and 
acquainted  with  its  value  at  that  time.  Each  of  these  wit- 
nesses (ixcd  a  value  upon  the  different  chattels.  The  aggre- 
gate valuation  of  the  entire  property,  as  appears  from  the 
testimony  of  these  witnesses,  ranges  from  $11,250  to  $11,750, 
which  differs  but  little  from  the  amount  the  property  brought 
at  the  chattel  mortgage  sale.  There  was  realized  at  the  sale 
in  October,  1886,  $10,607.60,  and  there  was  property  subse- 
quently sold  amounting  to  $447.75.  By  giving  the  defendant 
company  credit  on  the  note  for  the  highest  valuation  placed 
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on  the  chattels  by  any  witness  for  the  plaintiff,  and  comput- 
ing interest  on  the  note  according  to  the  terms  thereof,  it 
makes  the  balance  due  the  plaintiff  at  the  date  of  the  rendi- 
tion of  the  decree  a  little  more  than  the  amount  found  by  the 
decree.  The  conflict  in  the  testimony  as  to  the  value  of  the 
personalty  was  settled  by  the  trial  court  in  favor  of  the  plain- 
tiff, which  we  cannot  set  aside  without  overruling  numerous 
precedents  to  the  effect  that  the  finding  of  the  district  court 
will  not  be  disturbed  unless  clearly  against  the  weight  of  the 
evidence. 

Counsel  for  appellants  finally  insist  that  the  decree  must  be 
reversed  because  the  court  below  refused  to  grant  their  motion 
for  a  continuance  of  the  cause.  This  objection  cannot  be  con- 
sidered by  us,  for  the  reason  no  exception  was  taken  in  the  dis- 
trict court  to  the  ruling  on  the  motion. 

The  decree  is  affirmed.       

Interkst  —  Law  o»  Placb.  —  When  bonds  and  a  mortgage  to  secure  the 
payment  thereof  are  made  in  New  York  between  parties  resident  there,  and 
no  provision  is  made  for  their  payment  elsewhere,  they  are  presumably  to 
be  paid  in  New  York  and  interest  computed  according  to  the  laws  of  that 
state,  although  the  mortgage  given  to  secure  them  was  upon  property  in 
Rhode  Island:  Kavanaugh  r.  Day,  10  R.  I.  393;  14  Am.  Rep.  691.  A  promis- 
sory note  executed  in  another  state,  not  made  payable  at  any  particular  place, 
is  payable  in  the  state  where  executed,  and  draws  interest  according  to  the 
laws  of  that  state:  Clark  v.  Searight,  135  Pa.  St.  173;  20  Am.  St.  Rep.  86S, 
and  note;  extended  note  to  Morris  r.  Hockaday.  55  Am.  Rep.  609.  Compare 
Dugan  v.  Lexots,  79  Tex.  246;  23  Am.  St.  Rep.  332,  and  note. 

Interest  —  Conflict  of  Laws.  —  A  citizen  of  one  state  contracting  a 
debt  with  a  citizen  of  another  state  may  agree  to  pay  interest  according  to 
the  laws  of  either  state,  but  usury  laws  cannot  be  evaded  under  cover  of  nam- 
ing a  state  whose  laws  shall  control  the  contract:  Dugan  v.  Lewis,  79  Tex. 
246;  23  Am.  St.  Rep.  332,  and  note. 

Chattel  Mortgage  —  Breach  or  CoNDrnoJf.  — A  breach  of  any  of  the 
conditions  of  a  chattel  mortgage  entitles  the  mortgagee  to  take  possession  and 
foreclose:  Lyon  v.  Ballentine,  63  Mich.  97;  6  Am.  St.  Rep.  284,  and  note. 

Chattel  Mortgage  —  Effect  of  Irregular  Sale  on  Foreclosure.  — 
Where  a  mortgagee  of  a  chattel  mortgage  at  the  foreclosure  sale  acted  aa 
auctioneer,  and  himself  purchased  the  property,  such  a  proceeding  was  ir- 
regular, and  he  should  be  held  to  account  for  the  value  of  the  property,  and 
if  that  was  more  than  the  amount  due  him,  there  should  be  a  judgment 
against  him  for  the  residue:  Speruer  ▼.  Jiloran,  80  Iowa,  374.  See  also  Pitt' 
cock  T.  Jordan^  19  Or.  7. 
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Deb  RING  V.  Ruffnbb. 

[32  NCBBA.8KA,  8iS.] 

Exemptions  —  Contracts  to  Waive.  —  A  contract  by  whioh  a  oreditor  •ra- 
ploys  his  insolvent  debtor,  who  is  the  head  of  a  family,  at  a  monthly  com- 
pensation, one  half  thereof  to  be  paid  in  cash  and  the  other  half  to  be 
credited  upon  such  indebtedness,  cannot  be  enforced  by  the  creditor  after 
two  mouths'  services,  when  the  statute  exempts  such  compensation  from 
garnishment  or  execution.  Such  debtor  is  entitled  to  the  whole  com- 
pensation  contracted  for,  and  may  recover  the  half  thereof  which  hat 
been  credited  to  hii  indebtedness  by  his  creditor  nnder  the  contract. 

A.  N.  Sullivan,  for  the  appellant. 
Matthew  Oering,  for  the  respondent. 

Cobb,  C.  J.  Peter  E.  RufFner  sued  William  Deering  &  Co. 
in  the  district  court  of  Cass  County.  In  his  petition  he  alleged 
that  on  the  twentieth  day  of  May,  1888,  he  commenced  work 
for  the  defendant  company,  at  their  special  instance  and  re- 
quest, as  traveling  salesman,  and  continued  in  its  employment 
until  the  twenty-eighth  day  of  July,  1888;  that  defendant 
promised  to  pay  him  the  sum  of  two  hundred  dollars  besides 
his  expenses;  that  no  part  of  said  sum  has  been  paid,  except 
his  expenses  and  the  sum  of  one  hundred  dollars;  and  that 
there  is  due  from  said  defendant  company  to  the  plaintiff  the 
Bum  of  one  hundred  dollars,  and  interest  thereon  from  the 
twenty-eighth  day  of  May,  1888. 

The  defendant  answered  that  the  plaintiff  commenced  work- 
ing for  the  defendant  at  the  time  specified  in  the  complaint, 
and  continued  in  the  employment  of  the  defendant  for  the 
term  of  two  months,  for  which  plaintiff  was  to  receive  the  sum 
of  one  humlred  dollars  per  month,  and  fifty  dollars  for  expenses; 
that  plaintiff's  expenses  had  been  fully  paid;  that  the  plain- 
tiff, by  the  terms  of  said  contract  of  employment,  was  to  re- 
ceive credit  on  a  certain  indebtedness  of  his  to  defendant,  then 
existing  in  favor  of  the  defendant  and  against  the  plaintiff; 
that  at  said  time  plaintiff  was  indebted  to  defendant  in  the 
sum  of  not  less  than  seven  hundred  dollars  for  moneys  col- 
lected by  plaintiff,  no  part  of  which  has  been  paid  by  plaintifT 
except  by  said  employment;  that  defendant's  claim  aforesaid 
was  at  all  times  such  claim  as  could  be  enforced  by  suit;  that 
defendant  has  given  plaintifT  full  credit  for  said  services  on 
said  indebtedness;  that  on  the  sixth  day  of  July,  1888,  de- 
fendant recovered  a  judgment  against  plaintiff  in  the  county 
court  of  Cass  County  for  the  sum  of  $292.35  and  costs,  no  part 
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of  which  has  been  paid;  that  said  plaintiff  is  wholly  insolvent, 
and  defendant  is  without  means  to  collect  any  part  of  such 
judgment,  except  by  applying  defendant's  claim  to  said  in- 
debtedness and  giving  him  credit  therefor,  and  that  plaintiff's 
claim  has  been  fully  adjudicated  in  another  suit  between  the 
parties  in  the  county  court  of  Douglas  County. 

There  was  a  trial  to  the  court,  a  jury  being  waived,  with  a 
finding  and  judgment  for  the  plaintiff  in  the  sum  of  one  hun- 
dred dollars,  with  interest.  The  case  comes  to  this  court  by 
petition  in  error,  three  errors  being  assigned,  as  follows: — 

1.  That  said  findings  and  judgment  are  contrary  to  law  and 
the  evidence  in  the  case. 

2.  That  said  findings  and  judgment  are  not  supported  by 
sufficient  evidence. 

3.  Said  findings  and  judgment  should  be  for  defendant. 
Upon  the  trial,  Peter  E.  Ruffner,  the  plaintiff,  was  sworn  as 

a  witness  in  his  own  behalf.  Testified  that  he  is  acquainted 
with  Dion  Geraldine;  that  in  1887  he  was  the  traveling  agent 
for  William  Deering  &  Co.  in  Nebraska;  that  plaintiff  entered 
into  a  contract  with  him  as  agent  for  the  said  company  in 
May,  1888;  that  after  having  some  correspondence  with  him, 
plaintiff  telephoned  him,  and  he  answered,  to  come  to  Omaha, 
which  plaintiff  did,  and  met  him  in  his  office  by  agreement; 
that  they  talked  about  the  work,  and  said  agent  made  plaintiff 
an  offer,  which  plaintiff  declined;  that  the  said  agent  finally 
said:  "  Ruffner,  I  will  do  this  with  you:  you  may  go  to  work 
for  us,  and  I  will  give  you  one  hundred  dollars  a  month  and 
your  expenses,  and  fifty  dollars  I  will  pay  you  in  cash,  and 
fifty  dollars  will  be  allowed  you  a  month  on  your  account  to 
William  Deering  &  Co.,"  and  that  was  the  arrangement 
made  between  the  two.  Plaintiff  further  stated  that  at  that 
time  he  was  indebted  to  William  Deering  &  Co.;  that  he 
worked  under  the  terms  of  the  contract,  as  above  stated,  for 
two  months  and  two  days;  that  he  then  received  a  telegraphic 
dispatch  from  Mr.  Geraldine,  at  Springfield,  Sarpy  County,  tell- 
ing witness  to  come  home  and  send  in  his  account;  that  wit- 
ness then  returned  home  and  sent  in  his  expense-account  and 
his  bill  for  two  months'  services,  and  asked  him  to  remit  $100, 
and  that  there  was  $4.15  due  witness,  that  he  had  paid  more 
on  the  expense-account  than  he  had  received,  to  which  he  re- 
ceived no  reply;  this,  witness  states,  was  on  the  first  or  second 
day  of  the  month  of  August.  After  telegraphing  and  writing 
several  times,  and  threatening  to  draw  on  him  at  sight,  on  the 
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fourteenth  day  of  the  month  witness  received  a  letter  from  Mr. 
Geraldine;  that  on  the  15th  of  August,  Geraldine  sent  to  wit- 
ness a  draft  for  $4.15,  and  a  blank  receipt  for  $200  for  him  to 
sign;  that  the  next  morning  he  went  to  Omaha,  and  finally 
had  an  interview  with  Mr.  Geraldine;  that  witness  pulled  out 
the  letter  that  he  had  received  from  him,  and  asked  him  how 
that  was,  that  it  was  not  according  to  "  our  agreement,"  and 
that  the  agent,  Mr.  Geraldine,  replied  that  he  knew  that  it  was 
not  according  to  the  agreement,  but  said:  "You  put  your 
property  out  of  your  name  to  defraud  us,  and  I  don't  propose 

to  give  you  a cent";  that  witness  denied  ever  having 

put  his  property  out  of  his  name  to  defraud  Deering  &  Co.,  etc. 
Witness  further  testified  that  he  is  the  head  of  a  family,  and 
that  the  one  hundred  dollars  for  which  he  sues  is  for  work  and 
labor  performed,  —  that  is,  for  two  months. 

The  defendant  offered  in  evidence  the  deposition  of  Dion 
Geraldine,  who  deposed  that  he  has  resided  in  Omaha  since 
September,  1886,  and  is  acquainted  with  the  plaintiff  in  this 
case;  has  known  him  since  the  fall  of  1886;  that,  as  the  man- 
ager for  William  Deering  &  Co.,  deponent's  duties  are  to  have 
charge  of  all  their  business  in  the  state  of  Nebraska  in  a  gen- 
eral way,  except  collections,  correspondence  with  legal  collec- 
tors and  banks;  has  charge  of  the  appointment  of  agents;  that 
Deering  &  Co.  are  manufacturers  of  grain  and  grass-cutting 
machinery;  that  the  plaintiff  has  acted  as  the  defendant's 
agent  in  and  about  the  sale  of  these  machines;  that  the  plain- 
lifiF's  agency  for  the  sale  of  the  defendant's  machines  termi- 
nated with  the  season  of  1886;  that  at  that  time,  and  when  de- 
ponent took  charge  of  defendant's  business,  in  November,  1886, 
according  to  the  best  of  his  recollection,  there  was  a  deficit  of 
about  $900  in  the  account  of  the  plaintiff  as  agent  for  the 
defendant;  that  this  amount  was  afterwards  reduced  about 
$250,  which  sum  of  $250  was  made  in  farmers'  notes  turned 
over  to  the  traveling  agent  of  the  defendant  by  the  plaintiff; 
that  there  was  no  dispute  between  plaintiff  and  defendant  about 
the  amount  of  this  deficiency  in  the  plaintiff's  account  with 
the  defendant;  that  in  addition  to  this  $250,  that  plaintiff  has 
received  a  credit  of  $200  on  his  account  with  the  defendant 
for  personal  services  rendered  the  company  during  the  selling 
season  of  the  present  year;  that  the  agreement  between  the 
plaintiff  and  defendant  was  to  the  effect  that  the  plaintiff 
should  devote  his  time  and  attention  to  the  sale  of  machines, 
and  other  work  which  the  company  might  have  for  him  to  do, 
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particularly  in  the  vicinity  of  his  home,  for  which  he  was  to 
receive  a  credit,  on  account,  of  one  hundred  dollars  per  month, 
and  fifty  dollars  per  month  to  cover  expenses;  that  deponent 
acted  for  the  defendant  in  making  that  agreement  with  the 
plaintiff;  that  the  agreement  was  made  in  the  deponent's 
office  at  Omaha,  deponent  giving  the  particulars  of  the  con- 
tract, that  it  is  not  deemed  necessary  to  reproduce  here.  Wit- 
ness further  stated  that  the  plaintiff"  went  to  work  for  the 
defendant  on  the  terras  offered  by  deponent  as  defendant's 
agent,  and  continued  in  such  employment  about  two  months; 
that  defendant  paid  plaintiflf  for  his  expenses,  at  intervals,  in 
checks,  deponent  thinks  twenty-five  dollars  each;  when  the 
selling  season  was  over,  to  the  best  of  deponent's  recollection, 
the  whole  amount  of  money  sent  him  was  $105  for  expenses, 
and  credited  him  with  the  sum  of  $200  to  apply  upon  his  own 
account.  In  the  record  I  also  find  the  following  stipulation, 
signed  by  counsel  for  the  respective  parties:  — 

"  In  the  District  Court  of  Cass  County,  Nebraska. 
"  Peter  E.  Ruff"ner     ^ 

V.  >  Stipulation. 

William  Deering  <fe  Co. ) 

*'  It  is  hereby  stipulated  by  and  between  the  parties  to  this 
suit  admitted  facts  material  to  the  issues  in  this  case  as  fol- 
lows:— 

"  1.  That  plaintiff  agreed  to  work  for  defendant,  as  agent  in 
selling  defendant's  machines,  at  the  stipulated  sura  of  one  hun- 
dred dollars  per  month,  and  that  defendant  accepted  his  ser- 
vices at  said  sum  per  month. 

"2.  That  defendant  has  paid  the  plaintiff's  expenses  while 
in  its  employ. 

"  3.  That  plaintiff  was  in  the  employ  of  defendant  for  the 

term  of  two  months  from  the day  of ,  1888,  until  the 

day  of  July,  1888;  that  prior  to  the  time  of  said  agreement, 

plaintiff  was  indebted  to  defendant  in  an  amount  greater  than 
the  wages  earned  by  said  plaintiff  from  defendant,  and  that 
said  sura  was  then  and  ever  since  due  and  payable  frora  plain- 
tiff to  defendant,  and  that  during  all  of  said  time  an  action 
could  be  maintained  by  defendant  against  plaintiff  for  the  re- 
covery of  the  amount  so  as  aforesaid  due  and  payable  from 
plaintiff  to  defendant. 

"4.  That  on  the  tenth  day  of  December,  1888,  defendant 
recovered  a  judgment  against  plaintiff  in  the  county  court  of 
Douglas  County,  Nebraska,  for  the  sum  of  $472.55. 
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"  5.  That  in  said  suit  in  said  county  court  of  Douglas  County, 
defendant  gave  plaintiff  credit  for  the  sum  of  tvro  hundred 
dollars,  the  wages  earned  by  plaintifT,  and  which  wages  is  the 
plaintiff's  cause  of  action  in  this  case. 

"  6.  That  the  plaintiff  is  insolvent. 

"7.  It  is  further  stipulated  that  on  the  sixth  day  of  July, 
1887,  this  defendant  recovered  against  plaintiff  a  judgment  for 
the  sum  of  $292.25  and  costs,  which  judgment  remains  in  full 
force  and  wholly  unpaid.         "Matthew  Gerinq, 

"Attorney  for  Plaintiff. 
"A.  N.  Sullivan, 

"  Attorney  for  Defendant.'* 

It  is  probable  that  the  finding  and  judgment  in  favor  of  the 
plaintiff  depend  altogether  upon  the  efficiency  of  the  statute, 
and  the  principle  underlying  it,  which  exempts  from  execution 
or  garnishment  the  wages  of  laborers,  mechanics,  and  clerks 
who  are  the  heads  of  families,  etc.,  not  exceeding  sixty  dollars, 
or  two  months'  wages,  but  I  think  that  the  principle  under- 
lying that  statute  is  sufficient  to  sustain  the  judgment.  It  is 
true  that  the  beneficiaries  of  this  statute  are  designated  as 
laborers,  mechanics,  and  clerks,  but  I  do  not  think  that  those 
terms  are  terms  of  limitation  merely,  but  that  by  the  use  of 
them  the  legislature  intended  to  designate  all  such  persons  as 
earn  their  living  by  wages,  and  whose  compensation  is  meas- 
ured by  the  day,  week,  month,  or  year;  of  course  not  including 
the  employees  of  the  government,  state,  county,  or  city.  As 
to  what  the  contract  was  under  which  the  plaintiff  was  enj- 
ployed  by  the  defendant,  the  evidence  being  conflicting,  the 
verdict  of  the  jury  is  conclusive.  The  judgment  of  the  dis- 
trict court  is  therefore  affirmed. 


Attachment  —  Exkmptiom  —  Waivkr.  —  An  agreement  by  a  laborer  to 
waive  the  proviio  of  the  statute  exempting  wages  from  attachment,  em- 
bodied in  a  note  signed  by  hini,  is  void:  Fimutont  v.  Mack,  49  Pa.  St.  3S7; 
88  Aui.  Dec.  507,  and  note.  The  constitutional  exemption  of  wages  from  gar- 
nishment may  not  be  waived  as  to  all  future  wages:  Oreen  v.  Watson,  75  G;i. 
471;  58  Am.  Rep.  479,  and  note.  An  executory  agreement  to  waive  all 
benefit  under  the  exemption  laws  is  against  public  policy  and  void:  Moxty 
T.  Ragan,  10  Bush,  166;  19  Am.  Itep.  til;  Moran  v.  Clark,  30  W.  Va.  .358;  8 
Am.  St.  Rep.  66,  and  note.  See  extended  note  to  Bowman  t.  SmUef,  7*2 
Dec  741,  for  a  full  disoosaioa  •!  this  Nbjeot. 
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Hbnet  v.  Ylibt. 

[SS  Nkbbabka,  130.] 
CHATTir.  MoKTOAOK  —  CONSIDERATION  —  A  Prb-«xistino  Dkbt,  already  dne, 
is  a  good  consideration  for  a  chattel  mortgage,  and  protects  the  mortgagee 
to  the  same  extent  as  would  a  new  consideration  given  at  the  time  of 
making  the  mortgage. 

ChATTKL   MoRTOAQI  —  CONSIDKBATIOK. — RkLBASB  OT  A   SCRETT  On   ft  UOte 

already  due,  in  consideration  of  a  chattel    mortgage  executed   by  the 
maker  of  the  note,  is  a  ralnable  consideration  for  the  mortgage. 

ComUh  and  Roberitoriy  for  the  plaintiff  in  error. 

Hall  and  MeCvlloch,  for  the  defendants  in  error. 

Cobb,  C.  J.  The  defendants  in  error  brought  their  action  for 
the  possession  of  60  barrels  of  gasoline,  760  cases  of  100° 
flash-oil,  and  300  cases  two  fifths  150°  water-white  oil,  laying 
damages  at  $500. 

The  defendant  below  made  a  general  denial. 

There  was  a  trial  to  a  jury  October  29,  1887,  with  findings 
that  the  plaintiffs  were  entitled  to  possession;  that  the  de- 
fendant was  indebted  to  the  plaintiffs  $757.52^  for  the  goods- 
with  damages  for  detention  of  five  cents.  Motion  for  new 
trial  was  overruled  and  judgment  entered  on  the  verdict. 

The  plaintiff  in  error  claims  that  on  July  21,  1886,  L.  A. 
Stewart  &  Co.,  of  Omaha,  executed  a  chattel  mortgage  upon 
their  stock  of  oils  and  gasoline,  including  the  property  in  this 
action,  to  secure  their  commercial  obligations. 


Oblioations. 


First  note.. . . 
Second  note. 
Third  note . . 
Fourth  note . 
First  draft . . 
Second  draft. , 
Third  draft... 


Datcd. 


April  30,  1887 

June  10,  1887 

June  22,  1887 

June  25,  1887 

July  19,  1887,  onW.  R.  Stewart,  Jr. 
July  20, 1887,  on  W.  R.  Stewart,  Jr. 
July  21,  1887,  on  W.  R.  Stewart,  Jr. 


Dux. 


Ninety  days. 
Ninety  days. 
Ninety  days. 
Ninety  days. 


▲koukt. 


16,000  00 
6,000  00 
2,600  00 
2,500  00 
850  00 
2,617  50 
1,490  00 


Amounting  to I  $19,957  60 

It  is  claimed  that  the  notes,  except  that  dated  June  25, 
1887,  were  renewals  of  prior  indebtedness,  the  amount  of  ten 
thousand  dollars  of  which  was  first  loaned  January  2,  1886; 
that  the  drafts  were  deposited,  as  cash,  in  the  Bank  of  Omaha 
(owned  by  plaintiff  in  error),  and  that  A.  L.  Stewart  &  Co. 
were  allowed  to  draw  against  them  as  cash  deposited,  and  all 
■of  which  were  protested   for  non-acceptance  at  Des  Moines, 
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Iowa;  that  at  the  date  of  the  mortgage  there  was  in  the  Bank 
of  Omaha  to  the  credit  of  L.  A.  Stewart  &  Co.,  $274.50;  that 
the  notes  were  signed  by  L.  A.  Stewart  &  Co.,  and  by  W.  R. 
Stewart,  Jr.;  that  on  July  20,  1887,  W.  R.  Stewart,  Jr.,  of 
Des  Moines,  came  to  Omaha  and  insisted  that  L.  A.  Stewart 
<k  Co.  should  secure  their  indebtedness  to  the  bank,  upon 
which  he  was  liable  as  surety.  The  mortgage  was  thereupon 
given,  and  in  consideration  of  the  entire  indebtedness  being 
secured,  W.  R.  Stewart,  Jr.,  was  released. 

It  is  claimed  by  the  adverse  party  that  the  goods  in  contro- 
versy were  sold  to  L.  A.  Stewart  &  Co.  on  condition  that  they 
were  to  be  paid  for  in  cash  on  delivery,  or  a  secured  note,  or 
draft  accepted  by  some  bank,  which  conditions  were  not  com- 
plied with;  that  the  goods  arrived  at  the  Omaha  freight  depot 
on  July  19,  1887,  were  taken  out  the  same  day  into  the  ware- 
house of  L.  A.  Stewart  &  Co.,  leaving  $830  charges  for  freight 
unpail;  that  on  the  next  day  W.  R.  Stewart,  the  surety,  ap- 
peared and  was  released,  the  mortgage  was  executed  on  the 
property  thus  secured  in  possession,  and  on  the  next  day  L.  A. 
Stewart  &  Co.  were  bankrupts  and  insolvent. 

It  is  further  claimed  that  in  October,  1886,  this  firm  repre- 
sented, for  the  purpose  of  obtaining  the  goods  on  credit,  that 
it  was  worth  twenty-five  thousand  dollars  above  liabilities,  and 
was  prosperous,  which  representations  were  false,  and  made  for 
fraudulent  purposes;  that  the  cashier  of  the  Bank  of  Omaha, 
on  October  22,  1886,  wrote  to  the  defendants  in  error  that  "  he 
considered  Mr.  Stewart  reliable,  and  thought  he  had  twenty- 
five  thousand  dollars  in  his  business." 

It  is  not  in  evidence  that  the  plaintiff  in  error  was  either  a 
party  to  these  representations,  or  that  he  had  notice  of  the  con- 
ditions of  sale  to  the  failing  purchasers.  The  letter  of  the 
cashier  was  dated  nine  months  prior  to  the  purchase  and  de- 
livery of  the  mortgaged  property,  and  if  not  too  remote  from  the 
final  transaction  to  have  influenced  it,  there  is  do  sufficient 
evidence  to  impeach  the  truth  of  the  letter,  or  the  responsibil- 
ity of  the  purchaser  at  that  date. 

The  first  question  of  error  presented  is,  to  what  extent  a 
pre-existing  debt  becomes  a  valuable  consideration  within  the 
rule  of  law  which  gives  protection  to  a  bona  fide  purchaser  for 
value.  On  the  trial,  the  court,  of  its  own  motion,  instructed  the 
jury,  —  '*4.  That  if  the  defendant  took  a  chattel  mortgage  upon 
the  goods  as  security  for  an  antecedent  debt,  and  parted  with 
nothing  on  the  faith  of  Iiis  mortgage  or  purchase,  he  would 
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not  be,  as  against  the  plaintiffs,  a  bona  fide  purchaser  for 
value";  to  which  the  defendant  excepted,  and  requested  the 
court  to  instruct  the  jury  that  "  a  pre-existing  debt  is  a  valu- 
able consideration  for  a  mortgage,  and  protects  the  mortgagee 
to  the  same  extent  that  he  would  be  protected  if  he  had  paid 
a  new  consideration  at  the  time  the  mortgage  was  given." 

This  question  was  fully  considered  in  the  case  of  Turner  v. 
Killian,  12  Neb.  580,  wherein  attaching  creditors  sought  to  im- 
peach the  validity  of  a  chattel  mortgage  given  to  secure  a 
previous  debt.  The  court  held:  "As  to  attachment  creditors 
of  a  mortgagor,  a  pre-existing  debt,  already  due,  is  a  good  con- 
sideration for  a  chattel  mortgage,  and  protects  the  mortgagee 
to  the  same  extent  as  would  a  new  consideration  given  at  the 
time  of  making  the  mortgage."  The  court  also  held  that  the 
question  of  fraudulent  intent  in  the  giving  of  a  chattel  mort- 
gage was,  in  all  cases,  one  of  fact,  and  must  be  raised  by 
suitable  pleadings:  Comp.  Stats.  1891,  sec.  20,  p.  491.  The 
voluminous  testimony  does  not  tend  to  raise  the  presumption 
that  the  plaintiff  in  error  was  a  party  to  a  fraudulent  mortgage, 
or  to  the  insolvency  of  the  mortgagor. 

In  the  case  of  Manning  v.  Cunningham,  21  Neb.  291,  it  was 
held  that  "a  chattel  mortgage  executed  by  a  mortgagor  in 
possession  as  owner,  although  legal  title  was  not  to  pass  to 
him  until  the  goods  were  paid  for,  where  such  contract  of  con- 
ditional sale  was  not  filed  for  record,  will  take  precedence 
over  the  secret  lien  of  the  party  claiming  to  be  the  real  owner 
of  the  property." 

It  does  not  appear  from  the  evidence  that  any  advantage 
whatever  against  the  vendor  and  shipper  of  the  property  was 
taken  by  the  other  party  to  this  suit.  If  the  condition  of  sale 
was  made  as  alleged,  the  defendants  in  error  had  ample  and 
customary  means  of  protection  in  requiring  the  fulfillment  of 
that  condition  on  delivery  of  the  goods. 

The  mortgage  to  the  plaintiff  in  error  was  therefore  a  valid 
instrument,  paramount  to  the  vendor's  unfortified  lien,  if  the 
consideration  was  sufl&cient. 

It  is  not  claimed  that  the  notes  and  drafts  of  the  mortgagor 
were  supposititious,  and  it  is  not  denied  that  the  plaintiff  in 
error  was  a  bona  fide  creditor  on  that  account.  At  the  Sep- 
tember term  of  the  supreme  court  of  Illinois  in  1872,  in  the 
case  of  Kranert  v.  Simon,  65  111.  344,  it  was  held,  by  Judge 
Breese  and  a  full  bench,  that  '*  where  a  bona  fide  creditor  of 
one  who  purchased  goods  and  had  possession  by  means  of 
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fradudulent  representations  took  a  mortgage  without  notice 
as  to  the  fraud,  that  he  was  to  be  regarded  as  an  innocent 
purchaser,  and  could  not  be  deprived  of  his  rights  under  his 
mortgage  by  a  subsequent  knowledge  of  the  fraud  of  his  debtor. 
And  the  debtor  having  sold  and  delivered  the  goods  so  pur- 
chased to  his  creditor,  in  payment  of  a  pre-existing  debt,  who 
accepts  them  in  good  faith  without  notice  of  the  fraud,  the 
creditor  will  be  protected  as  an  innocent  purchaser  against 
any  claim  of  the  original  owner,  to  the  same  extent  he  would 
be  had  he  paid  a  new  consideration  for  the  goods." 

If  this  decision,  in  an  action  of  replevin,  has  hitherto  been 
maintained,  it  infolds  the  present  controversy  and  would  seem 
to  be  decisive  of  it.  The  questions  are  the  same,  and  the 
parallel  is  complete,  only  lacking  the  element  of  fraud.  And 
we  also  find  that  a  considerable  number  of  the  states  which 
have  considered  the  question  in  their  higher  courts  have  de- 
cided in  harmony  with  the  doctrine  of  Turner  v.  Killian,  12 
Neb.  580;  Butters  v.  Haughwout,  42  111.  18;  89  Am.  Dec.  401; 
Paine  v.  Benton,  32  Wis.  491;  Shufeldt  v.  Pease,  16  Wis.  659; 
Frey  v.  Clifford,  44  Cal.  835;  Oassen  v.  Hendrick,  74  Cal.  444; 
Knox  V.  McFavran,  4  Col.  586;  Herman  on  Chattel  Mortgages, 
sec.  62;  Jones  on  Chattel  Mortgages,  sec.  81;  McMurtrie  v. 
Riddell,  9  Col.  497;  Clark  v.  Barnes^  72  Iowa,  563;  Goodman 
v.  Simonds,  20  How.  343;  Bank  of  Republic  v.  Carrington,  5 
R.  I.  515;  73  Am.  Dec.  83;  Fair  v.  Howard,  6  Nev.  304;  Gib- 
ton  V.  Moore,  7  B.  Mon.  95;  Hayner  v.  Eberhardt,  87  Kan.  308; 
Laubenheimer  v.  MrDermott,  5  Mont.  512. 

We  have  no  hesitation  in  agreeing  to  the  rule  that  a  pre- 
existing debt  does  constitute  a  valuable  consideration  appli- 
cable to  commercial  obligations.  Assuming  that  the  plaintiff 
in  error  is  unaffected  with  the  equities  between  the  defendant 
in  error  and  the  mortgagor  of  the  goods  in  controversy,  with- 
out notice  and  without  evidence  of  the  vendors'  lien,  we  are  of 
the  opinion  that  the  chattel  mortgage,  under  these  circum- 
stances, was  a  lawful  security  to  the  plaintiff  in  error  for  the 
notes  and  drafts  to  become  due.  It  would  appear  to  be  for 
the  benefit  of  trade  to  give  as  extended  a  credit  as  practicable 
to  th©  oirculation  of  negotiable  paper,  that  it  may  pass,  not 
only  for  new  purchases  upon  transfer,  but  also  as  security  for 
pre-existing  debts,  as  in  the  present  instance.  The  creditor  is 
thus  enabled  to  secure  his  debt,  to  extend  the  credit  of  the 
debtor,  or  forbear  legal  proceeding!  to  enforce  its  ooUection. 

▲M.  ST.  Rsr..  Vou  XXIX.  —  U 
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The  debtor  has  the  advantage  of  using  hia  negotiable  securi- 
ties as  the  equivalent  of  money.  We  can  see  no  substantial 
reason,  therefore,  why  an  adverse  rule  should  apply  to  com- 
mercial paper,  as  security,  to  that  of  chattel  property. 

It  may  be  said  that  a  part  of  the  consideration  of  the  mort- 
gagor was  the  release  of  a  surety  on  the  notes,  that  the  goods 
from  the  owner  in  possession  were  not  acquired  by  the  plain- 
tiff in  error  without  an  equivalent  at  the  time  of  the  transac- 
tion, constituting  a  single  feature  of  the  antecedent  debt.  This 
view  was  not  rejected  by  the  trial  court,  but  the  seventh  in- 
struction stated  that  "if  the  jury  shall  find  that  if  the  defend- 
ant released  W.  R.  Stewart,  Jr.,  from  the  promissory  notes 
which  the  chattel  mortgage  upon  the  goods  in  question  and 
others  was  given  to  secure,  with  the  understanding  that  the 
mortgagor  should  be  held,  and  that  the  mortgage  was  given  in 
consideration  of  the  release,  then  the  defendant  did,  at  the 
time,  part  with  a  valuable  consideration  in  such  release  for 
the  mortgage,  and  was  an  innocent  purchaser  for  value  of 
the  goods,  unless  it  be  found  that  the  defendant  had  knowl- 
edge of  the  fraudulent  intent  of  the  mortgagor  at  the  time  of 
the  purchase  of  the  goods." 

It  is  not  clear  from  the  evidence  of  record  that  the  plain- 
tiff in  error  had  knowledge  of  any  fraudulent  intent  of  the 
mortgagor  in  the  purchase  of  the  goods.  The  suspicious  cir- 
cumstances presented  are  not  proof  of  fraud,  and  are  not  in- 
consistent with  an  honest  intent  and  purpose  on  the  part  of 
the  plaintiff  in  error  in  all  the  transactions  detailed  in  evi- 
dence. 

"  Fraud  is  never  to  be  presumed,  but  must  be  clearly  proved, 
in  order  to  entitle  a  party  to  relief  on  the  ground  that  it  has 
been  practiced  upon  him  ":  Clark  v.  Tennant,  5  Neb.  549. 

"Fraud  will  not  be  imputed  where  the  circumstances  and 
facts  upon  which  it  is  based  may  consist  with  honesty  of  pur- 
pose": Clemen*  v.  Brillhart,  17  Neb.  335. 

Other  errors  of  trial  are  presented  and  argued  by  counsel, 
not  deemed  necessary  to  follow  here  in  order  to  reach  conclu- 
sions. 

The  fourth  instruction  of  the  court  to  the  jury  is  held  to 
have  been  erroneous,  misleading,  and  prejudicial,  for  which 
the  judgment  must  be  reversed,  independent  of  other  errors 
assigned.  The  cause  will  be  remanded  to  the  district  court 
to  be  proceeded  with  in  accordance  with  law. 
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Chattel  MoRTOAOS  to  Seoitrb  Prb-existino  Debt  —  VALroiTT  of. — A 
chattel  mortgage  to  Becare  an  existing  debt,  and  to  oorer  fatare  advances,  ia 
ralid:  Ooogiru  v.  Oilmore,  47  Me.  9;  74  Am.  Deo.  472;  Warren  v.  Creditor; 
3  Wash.  48;  TuUy  v.  Harloe,  35  Cal.  302;  95  Am.  Deo.  102,  and  note.  A 
creditor  who  takes  a  mortgage  in  consideration  of  the  extension  of  time  of 
payment  of  a  pre-existing  debt  is  a  purchaser  for  a  ralnable  consideration: 
Oilchrist  T.  Oough,  63  Ind.  676;  30  Am.  Rep.  250,  and  note.  A  precedent 
liabilitj  is  a  sufficient  consideration  for  a  mortgage:  Moore  r.  FitUer,  6  Or. 
872;  25  Am.  Rep.  124,  and  note;  s««  Harrington  r.  Sampki,  U  Minn.  200. 


Thomas  v.  Thomas. 

[33  Nebraska,  373.] 

Res  JiTDiOATA  —  Pleading.  —  The  party  relying  upon  a  former  adjudication 
as  a  defense  must  aver  the  particular  court  in  which  the  judgment  was 
rendered,  and  that  the  recovery  was  upon  the  same  sabject-matter  and 
substantially  between  the  same  parties  as  the  suit  in  which  the  defense  of 
res  judicata  is  made,  and  that  the  judgment  is  in  full  foroe;  but  a  failure 
to  aver  the  date  when  such  judgment  was  rendered  will  not  vitiate  an 
answer. 

Judgments  — Pleading  Frattd.  — To  Atoid  a  Judgment  on  the  ground  that 
it  was  obtained  by  fraud,  the  facta  constituting  the  f rand  must  be  pleaded 
and  proved. 

Bradley  and  Delamatre,  for  the  plaintiff  in  error. 
Cowin  and  McHugh,  for  the  defendants  in  error. 

NoRVAL,  J.  From  a  judgment  rendered  in  favor  of  the  de- 
fendants in  the  court  below,  the  plaintiff  prosecuted  an  appeal 
to  this  court.  At  the  January  terra,  1890,  the  cause  was  sub- 
mitted upon  two  motions,  —  one  to  quash  the  bill  of  exceptions 
and  the  other  to  dismiss  the  appeal.  Both  motions  were 
sustained;  the  former  because  the  bill  of  exceptions  was  not 
prepared,  served,  nor  allowed  within  the  time  required  by  law, 
and  the  latter  on  the  ground  that  the  appeal  was  not  taken 
within  six  months  from  the  rendition  of  the  judgment  appealed 
from.  Although  the  appeal  was  dismissed,  the  transcript  was 
retained,  and  the  plaintiff  was  permitted  to  file  a  petition  in 
error.  Subsequently,  the  cause  was  again  lubmitted  for  de- 
cision upon  the  errors  assigned  in  the  petition  in  error. 

This  suit  was  instituted  in  the  district  court  by  John  D. 
Thomas  against  Sylvia  E.  Thomas,  Carrie  L.  Behm,  and  John 
F.  Behm,  the  purpose  and  object  of  which  was  the  cancellation 
of  a  deed  of  certain  real  estate  situated  in  Douglas  County, 
made  by  the  plaintiff  to  said  John  F.  Behm,  which,  it  is  al- 
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leged,  was  procured  by  certain  false  and  fraudulent  represen- 
tations of  the  defendants.  The  fraudulent  representations  are 
set  out  in  the  petition  with  great  particularity,  but  their  repe- 
tition here  is  not  necessary  to  a  proper  understanding  of  the 
question  presented. 

The  defendants  answered,  denying  each  and  every  allegation 
of  the  petition,  and  as  a  further  defense,  answered  as  follows: 
"  And  said  defendants,  further  answering  said  petition,  say 
that  the  issue  here  joined  has  been  heretofore  tried  in  said 
court  between  said  parties,  and  has  been  finally  adjudicated 
in  favor  of  said  defendants;  and  said  defendants  further  say 
that  the  judgment  rendered  in  favor  of  said  defendants  still 
stands  in  full  force,  and  is  res  adjudicata;  and  said  defendants 
therefore  plead  the  same  in  bar  of  this  action." 

No  reply  was  filed.  Upon  the  trial  the  court  found  that  the 
defense  of  res  adjudicata  was  sustained  by  the  evidence,  and 
dismissed  the  action. 

It  is  urged  by  counsel  for  plaintiff  in  error  that  the  plea  of 
former  adjudication  is  insuflScient  to  support  the  judgment. 
It  is  safe  to  state  that  the  general  rule  deducible  from  the 
decisions  is,  a  judgment  of  a  court  having  jurisdiction  of 
the  parties  and  the  subject-matter  is  a  complete  bar,  as  to  the 
question  therein  litigated,  to  a  subsequent  suit  between  the 
same  parties  or  their  privies.  The  party  relying  upon  a  for- 
mer adjudication  as  a  defense  must  aver,  in  his  answer,  in 
what  court  the  judgment  was  rendered,  and  plead  affirmative 
facts,  showing  that  the  recovery  was  upon  the  same  subject- 
matter  and  substantially  between  the  same  parties  as  the  suit 
in  which  the  defense  of  res  adjudicata  is  made,  and  that  the 
judgment  is  in  full  force.  Tested  by  this  rule,  the  answer  in 
the  case  at  bar  states  a  complete  defense.  It  shows  that  both 
suits  were  brought  in  the  same  court,  were  between  the  same 
parties,  involved  the  same  issue,  that  judgment  was  rendered 
in  the  former  action  in  favor  of  the  answering  defendants,  and 
that  said  adjudication  was  in  full  force. 

Fault  is  found  with  the  answer  because  it  fails  to  allege 
when  the  former  adjudication  was  had.  While  in  the  approved 
forms  of  the  plea  of  res  adjudicata  found  in  the  various  works 
on  pleading  the  date  when  the  judgment  was  rendered  is  given, 
yet  we  have  been  unable  to  find  a  single  authority,  and  none 
has  been  cited  by  counsel,  which  holds  that  the  plea  is  bad 
in  substance  if  the  date  of  the  judgment  is  not  pleaded.  Had 
the  precise  date  been  averred,  the  allegation  would  have  been 
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more  specific,  and  had  a  motion  been  made  to  require  the  de- 
fendants to  make  their  answer  more  definite  and  certain  in 
that  respect,  it  would  have  been  well  taken;  but  the  objection 
cannot  be  raised  for  the  first  time  after  trial  and  judgment. 
The  objection  to  the  sufficiency  of  the  answer  is  overruled. 

Considerable  is  said  in  the  brief  of  plaintiflf  about  the  formpr 
judgment  being  obtained  by  fraud,  and  numerous  authorities 
are  cited  to  sustain  the  proposition  that  where  fraud  has  been 
practiced  by  the  successful  party  in  obtaining  an  adjndicrtion, 
the  judgment  is  void,  and  constitutes  no  bar  to  anoth  .r  artiou 
A  sufficient  answer  to  this  part  of  the  brief  is,  ^hat  no  fluch 
question  is  presented  by  the  record.  The  factr  constituting 
the  fraud  should  have  been  set  up  in  a  reply  to  the  answer- 
As  no  reply  was  filed,  the  allegations  of  the  answer  mu5t  be 
taken  as  true.    The  judgment  is  affirmed. 


JuDOMBNTS  —  Res  Judicata  —  Nkcessitt  for  PLiADiira.  —  If  a  party 
relying  upon  a  judgment  fails  to  plead  it  in  actions  wherein  judgments  are 
required  to  b«  pleadsd,  the  estoppel  is  vraived:  Kilhffftr  T.  Herrt  17  Serg.  db 
R.  319;  17  Am.  Dec.  658,  aud  note. 

Fraud  —  Necessity  for  Pliadino.  — In  an  action  for  fraud,  the  plaintiff 
must  allege  the  facts  coustitutiug  the  fraud:  People  y.  Healy,  128111.  9;  15 
Am.  St.  Rep.  90;  Feeney  v.  Howard,  79  Cal.  525;  12  Am.  St.  Rep.  162,  In 
a  covenant  for  the  breach  of  a  contract,  accompanied  with  fraud,  the  fraud 
may  be  averred  in  the  declaration  and  made  the  subject  of  inquiry  in  the 
action:  CiUler  r.  Cox,  2  Blackf.  178;  18  Am.  Dec.  152;  note  to  Huston  v. 
Williamt,  25  Am.  Dec.  95.  In  an  action  for  fraud,  tha  icierUer  must  be  al- 
leged  and  proved:  Orisvoold  v.  QeU)U,  126  Pa.  St.  363;  12  Am.  St  Rep.  878; 
Conara  ▼.  National  etc  Bank,  121  Ind.  323. 


HoAGLAND    v.    LuSK. 

[88  NiBBASKA,  876.] 

Mbohakio's  LiKir  —  Paktnership.  —  Where  two  of  three  partnan,  holding 
tha  legal  title  to  a  lot,  contract  in  the  name  of  the  firm  for  materials 
nsed  in  the  construction  of  a  building  thereon,  a  meonanio'e  lien  attacbee 
to  the  lot  and  the  building. 

IIbchanic's  Lien  is  nut  Waived  by  taking  a  note  for  the  amount  due 
thereunder,  ami  gtvini^  the  debtor  a  receipt  in  full,  unless  each  was  the 
intention  of  the  parties. 

Mbchanio's  Lies  m  not  Waived  by  i.ccepting  the  note  and  ehrttel  mort- 
gage of  the  debtor  as  coUatera  security  for  materials  furnished  and 
need  by  the  mortgagee  in  the  construction  of  the  mortgagor's  building, 
aulflsa  such  is  clearly  shown  to  have  been  the  intention  of  the  parties. 
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Hastings  and  McGintie,  for  the  appellants. 

Dawes  and  Foss,  and  Palmer  and  Hendee,  for  the  appellee. 

NoBVAL,  J.  This  suit  was  brought  in  the  court  below  by 
the  appellee  to  foreclose  a  mechanic's  lien.  Cross-petitions 
were  filed  by  E.  I.  Ferguson  and  the  Combination  Gas  Ma- 
chine Company.  A  decree  of  foreclosure  was  entered,  which 
gave  E.  I.  Ferguson  a  first  lien  for  the  sum  of  $2,566.87,  and 
the  plaintiff  a  second  lien  for  the  sum  of  $363.64.  The  cross- 
petition  of  the  Combination  Gas  Machine  Company  was  dis- 
missed. The  defendant  Henry  S.  Ferguson  appeals  from  so 
much  of  the  decree  as  allowed  to  plaintiff  a  mechanic's  lien. 

The  appellant  insists  that  the  plaintiflF  was  not  entitled  to  a 
mechanic's  lien,  because  the  materials  were  not  furnished  un- 
der any  contract  with  the  owner  of  the  premises.  The  mate- 
rials were  sold  by  the  plaintiffs  to  Lusk  Brothers  &  Co.  for  the 
construction  of  a  brick  building  upon  lot  146,  in  the  town  of 
Friend.  The  firm  consisted  of  Abner  P.  Lusk,  William  S. 
Lusk,  and  Joseph  G.  Boynton.  At  the  time  the  materials 
were  sold  and  delivered,  the  Lusks  were  the  owners  of  the  lot. 
The  materials  were  furnished  and  the  building  erected  with 
the  knowledge  and  consent  of  the  owners  of  the  legal  title  of 
the  lot.  In  fact,  the  undisputed  evidence  is,  that  the  Lusks 
personally  contracted  for  the  material  on  behalf  of  the  firm. 
This  was  sufficient  to  subject  their  interest  in  the  property  to 
the  operation  of  the  mechanic's  lien. 

Did  the  appellee,  prior  to  the  purchase  of  the  premises  by 
the  appellants,  release  all  right  and  claim  to  a  lien?  On 
October  30,  1887,  the  defendant  E.  I.  Ferguson  loaned  to  Ab- 
ner P.  and  William  S.  Lusk  $2,250  on  sixty  days'  time,  and 
as  security  for  the  payment  of  the  same  took  a  mortgage  on 
the  lot.  At  that  time  the  building  was  nearly  completed,  and 
plaintiff  was  entitled  to  file  a  lien  in  the  sura  of  $680.32,  the 
same  being  the  balance  due  for  materials  furnished,  but  had 
not  yet  done  so.  Ferguson  refused  to  pay  out  the  money  on 
the  loan  with  the  plaintiflf's  right  to  a  first  lien  still  existing. 
After  some  negotiations,  the  plaintiff  finally  agreed  that  on  the 
payment  of  $250.32,  and  on  Lusk  Brothers  <fe  Co.  giving  their 
note  for  $430,  he  would  accept  the  same  and  release  his  right 
to  claim  a  lien  prior  to  the  mortgage.  The  money  was  paid 
over  out  of  the  proceeds  of  the  loan,  and  the  note  was  exe- 
cuted and  delivered  on  November  2d.  The  plaintiff  gave  a 
receipt  in  full  of  the  account,  and  relinquished  all  right  of  lien 
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on  the  property.  This  receipt  was  delivered  to  Ferguson  at 
the  time  he  paid  the  money  to  B.  F.  Rengler,  the  manager  of 
the  plaintiflf's  business  at  Friend,  who  executed  the  receipt  on 
behalf  of  the  plaintiff.  The  receipt  being  either  lost  or  mis- 
placed, it  could  not  be  produced  at  the  trial.  While  Rengler's 
testimony  is  to  the  effect  that  he  did  not  give  such  a  paper, 
the  evidence  to  the  contrary  is  overwhelming. 

It  is  obvious  that  E.  I.  Ferguson  having  made  the  loan  on 
the  property  on  the  faith  of  the  plaintiff's  agreement  to  waive 
or  relinquish  his  right  to  a  lien,  the  plaintiff  could  not  after- 
wards be  permitted  to  assert  it  to  the  prejudice  of  said  mort- 
gagee. The  giving  to  Mr.  Ferguson  the  first  lien  for  ihe 
amount  due  on  his  mortgage  clearly  indicates  that  the  trial 
court  applied  the  doctrine  of  equitable  estoppel.  Manifestly 
this  was  right  and  proper.  We  are  satisfied,  from  a  careful 
perusal  of  the  evidence,  that  it  was  not  the  intention  of  any  of 
the  parties  that  the  plaintiff,  by  the  giving  of  the  receipt,  re- 
linquished all  right  to  claim  a  lien,  but  that  his  lien,  when 
acquired,  should  be  postponed  to  Ferguson's  mortgage.  The 
plaintiff's  account  for  materials  furnished  was  not  paid  in 
full,  a  note  being  taken  for  a  part  thereof.  Neither  the  ac- 
cepting of  the  note,  nor  the  giving  of  the  receipt  as  in  full 
payment  for  the  demand,  was  an  abandonment  of  his  right  to 
perfect  a  lien:  Van  Court  y-  Bushnell,  21  111.  624;  Brady  v. 
Anderson,  24  111.  110;  Goble  v.  Gale,  7  Blackf.  218;  41  Am. 
Dec.  219;  Paddock  v.  Stout,  121  111.  571;  Jones  v.  White,  72 
Tex.  316. 

The  doctrine  of  estoppel  cannot  be  invoked  in  favor  of  the 
appellant  Henry  S.  Ferguson,  for  the  obvious  reason  that  there 
is  not  a  line  of  testimony  to  show  that  he  was  induced  to  take 
a  deed  of  the  property  by  reason  of  the  giving  of  the  receipt 
by  the  plaintiff,  or  that  the  grantee  in  the  deed  had  any  knowl- 
edge that  such  a  receipt  was  ever  given,  nor  was  he  in  any 
manner  led  to  believe  from  any  act  of  the  plaintiff  that  it  was 
the  intention  upon  the  plaintiff's  part  to  waive  or  relinquish 
his  lien;  while,  on  the  other  hand,  the  plaintiff's  sworn  state- 
ment of  lien  being  upon  record  when  the  deed  was  made,  the 
purchaser  was  chargeable  with  notice  thereof,  and  the  title  thus 
acquired  was  subject  to  plaintiff's  rights  in  the  property. 

In  January  the  firm  of  Lusk  Brothers  &  Co,  failed.  At  that 
time  the  plaintiff  took  a  note  executed  by  William  8.  Lusk, 
secured  by  chattel  mortgage  on  some  potatoes,  as  collateral 
security  of  the  plaintiff's  claim.     The   potatoes  were  subs»- 
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quently  sold  under  the  mortgage  and  the  proceeds  applied 
towards  the  payment  of  the  plaintiflTs  demand.  The  note  and 
chattel  mortgage  were  not  accepted  by  the  plaintiff  as  pay- 
ment, but  simply  as  additional  and  collateral  security,  without 
any  intention  to  waive  the  lien  given  by  statute.  The  taking 
of  the  security  did  not  affect  the  lien.  Upon  this  proposition 
there  is  an  irreconcilable  conflict  in  the  authorities.  The  rule 
which  we  have  stated  is,  we  think,  sustained  by  the  better 
reason:  Ford  v.  Wilson,  85  Ga.  109;  Howe  v.  Kindred,  42 
Minn.  433;  Hinchman  v.  Lybrand,  14  Serg.  &  R.  32;  Montan- 
don  V.  Deas,  14  Ala.  33;  48  Am.  Dec.  84.  The  judgment  of 
the  district  court  is  aflSrmed. 


Mechanic's  Lien  —  Waiver.  —  A  mechanic's  lien  is  not  waived  by  taking 
the  notes  of  the  debtor,  nor  by  giving  to  the  latter  a  receipt  as  in  full  for  the 
demand:  Ooblev.  Oale,  7  Blackf.  218;  41  Am.  Dec.  219,  and  extended  note. 
The  taking  of  a  note  payable  at  a  future  time,  but  within  the  period  limited 
for  the  duration  of  the  lien,  does  not  waive  a  mechanic's  lien:  Steamboat 
Charlotte  v.  Hammond,  9  Mo.  58;  43  Am.  Dec.  536,  and  note;  Bailey  v.  Hull, 
11  Wis.  289;  78  Am.  Dec.  706,  and  note.  Where  a  promissory  note  of  a  third 
person,  who  afterwards  becomes  insolvent,  is  accepted  in  part  payment  for 
the  construction  of  a  building,  such  acceptance,  although  without  the  knowl- 
edge of  the  surety  upon  the  contractor's  boud,  does  not  constitute  such  a 
change  in  the  contract  as  to  release  the  surety,  the  contractor,  in  the  absence 
of  a  prohibition,  having  the  right  to  waive  payment  in  money:  Foster  v. 
Gaston,  123  Ind.  96. 

Mechanic's  Lien.  —  As  to  the  power  of  an  agent  of  the  owner  of  land  to 
contract  a  mechanic's  lien  thereon,  see  extended  note  to  Loonie  v.  Hogan, 
61  Am.  Dec.  695.  In  Nes*  v.  Wood,  42  Minn.  427,  where  there  were  five  exec- 
utors of  an  estate,  and  four  of  them  gave  a  mechanic's  lien  for  certain 
improvements  upon  the  estate,  it  was  held  that  such  lien  could  not  be  decreed 
against  the  interests  of  the  fifth  executor,  who  was  also  a  devisee,  and  who 
refused  to  become  a  party  to  the  contract. 


SiEBROOK  V.  Fedawa. 

[33  NSBKASKA,  413.] 

Wills.  — Mistaki  ot  Dkscription  in  wills,  either  of  the  beneficiaries  or 
of  the  subject-matter  of  the  devise,  will  not  avoid  it,  if  enough  remain  to 
show  with  reasonable  certainty  what  was  intended.  Thus  a  devise  of  lots 
4,  9,  and  10  in  a  certain  block  will  pass  lots  3,  9,  and  10  in  the  same 
block,  when  the  latter  are  all  the  lots  owned  by  the  testator  in  that 
block. 

Wills  —  Contest  —  Costs.  —  When  there  is  probable  cause  for  contesting  a 
will,  and  the  estate  is  valuable,  the  costs  and  a  reasonable  attorney's  fee 
for  the  contestant  will  be  taxed  against  the  estate. 
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Lamb,  RicTcetts,  and  Wilson,  for  the  appellantt. 

Pound  and  Burr,  Billingsley  and  Woodwardf  and  N,  C.  Alh 
hott,  for  the  appellee. 

Maxwell,  J.  This  case  was  before  this  court  in  1889,  the 
judgment  of  the  court  below  being  affirmed.  A  motion  is  now 
made  by  the  contestants  to  modify  the  judgment  so  as  to  leave 
out  lot  3  in  block  32,  in  the  city  of  Lincoln,  as  said  lot  is  not 
devised  in  the  will.  There  is  also  an  application  for  fees  and 
costs.     The  will  in  question  is  as  follows:  — 

"last    will   and   testament    op   JOHN    ADAM   PEDAWA. 

"  I,  John  Adam  Fedawa,  of  the  city  of  Lincoln,  Nebraska, 
being  of  sound,  disposing  mind  and  memory,  do  make,  publish, 
and  declare  this  my  last  will  and  testament. 

"  I  give,  bequeath,  and  devise  unto  my  beloved  wife,  Mar- 
garet Ann  Fedawa,  all  and  every  of  my  personal  estate  and 
property  of  every  description  and  nature  whatsoever,  and 
wheresoever  the  same  may  be  situated,  except  as  hereinafter 
named.  I  also  give,  bequeath,  and  devise  unto  my  wife,  Mar- 
garet Ann  Fedawa,  all  of  lots  numbered  4  and  9,  the  west  one 
half  of  lot  numbered  10,  all  in  block  numbered  32,  in  the  city 
of  Lincoln,  Lancaster  County,  and  state  of  Nebraska,  accord- 
ing to  the  recorded  plat  thereof. 

"  To  have  and  to  hold  all  of  the  said  above-described  prop- 
erty to  her  exclusive  use  and  benefit,  so  long  as  she  shall  re- 
main my  widow,  or  until  my  beloved  son,  Jay  Gould  Fedawa, 
shall  come  to  the  age  of  twenty-one  years,  then  and  upon  either 
of  these  conditions  the  said  above-described  property  shall  be 
divided  equally,  share  and  share  alike,  among  my  four  beloved 
children,  Millie  May  Fedawa,  Flora  Belle  Fedawa,  Florence 
Dale  Fedawa,  and  Jay  Gould  Fedawa. 

"  Provided  further,  that  should  it  be  found  necessary  to  sell 
and  dispose  of  any  of  said  property,  that  lot  numbered  4  of 
block  numbered  32  of  above-described  property  may  be  sold, 
and  none  other. 

"  I  further  give,  bequeath,  and  devise  unto  my  children  by 
ray  first  wife,  J.  A.  M.  Fedawa,  Lorinda  Fedawa,  and  Milton 
Fedawa,  the  sum  of  seventy-five  dollars,  cash  money,  to  be 
paid  to  them  upon  my  death,  share  and  share  alike. 

"All  the  rest  and  residue  and  remainder  of  my  estate,  both 
real  and  personal,  I  hereby  give,  bequeath,  and  devise  unto 
my  said  wife,  Margaret  Ann  Fedawa,  and  as  well  the  lots  here- 
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inbefore  described,  to  wit,  lots  numbered  4  and  9  in  the  west 
half  of  block  nuraered  32,  in  Lincoln,  Nebraska,  hers  to  have 
and  to  hold,  to  own  and  control,  subject,  however,  to  the  con- 
ditions herein  mentioned. 

"  And  provided  further,  that  my  said  wife  shall  not,  by  tak- 
ing under  this  will,  waive  or  relinquish  her  right  of  dower  in 
said  premises,  upon  the  determination  of  her  life  estate  herein 
created. 

"  I  liereby  appoint  my  said  wife,  Margaret  Ann  Fedawa,  and 
Carlos  C.  Burr,  joint  executors  of  this  my  last  will  and  testa- 
ment, hereby  revoking  all  former  wills  by  me  made,  and  I 
hereby  authorize  and  empower  my  said  executors,  on  the  sale 
of  said  lot  4,  to  make,  execute,  and  deliver  any  and  all  deeds 
necessary  of  conveyance,  necessary  and  proper  to  pass  title 
thereto  to  any  purchaser,  and  that  such  deed  as  they  may  make 
shall  be  construed  to  pass  the  interest  therein  which  by  its  terms 
such  deed  purports  to  convey,  and  they  shall  not  be  required 
in  the  premises  to  ask  any  aid  from  any  court. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal 
this  twenty-ninth  day  of  December,  1886. 

"  John  Adam  Fedawa. 

"  Signed  in  the  presence  of — 
"  A.  F.  Parsons. 
"  F.  C.  Harrison." 

It  is  admitted  that  Fedawa  did  not  own  lot  4  in  block  32, 
but  he  did  own  lot  3  in  that  block,  and  the  contestees  contend 
that  parol  evidence  is  admissible  in  connection  with  the  state- 
ments in  the  will  to  show  that  he  intended  to  devise  lot  3.  The 
language  of  the  will  is:  "  I  also  give,  bequeath,  and  devise 
unto  my  wife,  Margaret  Ann  Fedawa,  all  of  lots  4  and  9,  the 
west  half  of  lot  numbered  10,  all  in  block  32."  The  evidence 
clearly  shows  that  these  were  all  the  lots  he  possessed  in  block 
32. 

While  it  is  true  that  oral  evidence  cannot  be  admitted  to 
change  the  language  of  a  written  instrument,  and  particularly 
of  a  will,  yet  the  universal  rule  at  the  present  time  is  to  admit 
oral  proof  to  show  that  one  term  was  used  for  another,  or  that 
an  essential  term,  to  make  the  definition  perfect,  was  omitted 
or  erroneously  stated.  For  the  purpose  of  arriving  at  the  in- 
tention of  the  testator,  therefore,  the  will  is  to  be  read  in  the 
light  of  the  surrounding  circumstances.  Thus,  suppose  a 
party  should  devise  the  manor  of  B..  and  it  should  appear  that 
the  testator  possessed  two  manors,  —  one  known  as  East  B., 
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and  the  other  as  West  B.,  —  parol  evidence  is  admissible  to 
explain  the  ambiguity  by  showing  the  testator's  intention: 
Oxenden  v.  Chichester,  4  Dow,  65;  3  Taunt.  147;  Doe  ex  dem. 
Thomas  v.  Beyyion,  4  Perry  &  D.  193;  12  Ad.  &  E.  431;  Flem- 
ing V.  Fleming,  1  Hurl.  &  C.  242;  8  Jur.,  N.  S.,  1042;  31  L.  J. 
Ex.  419;  10  Week  Rep.  778;  6  L.  T.,  N.  S.,  896;  Doe  ex  dem.  Mor- 
gan V.  Morgan,  3  Tyrw.  179;  1  Cromp,  &  M.  235;  Whitaker  v. 
Tatham,  7  Bing.  628;  5  Moore  <fe  P.  628;  Allen  v.  Allen,  4  Perry 
&  D.  220;  12  Ad.  &  E.  451;  4  Jur.  985. 

The  rule  in  construing  wills  is,  that  although  there  may  be 
errors  in  the  description,  either  in  the  legatee  or  the  subject- 
matter  of  the  devise,  it  will  not  avoid  the  bequest,  if  enough 
remain  to  show  with  reasonable  certainty  what  was  intended: 
Roman  Catholic  Orphan  Asylum  v.  Emmons,  3  Bradf.  144; 
Jackson  v.  Sill,  11  Johns.  201;  6  Am.  Dec.  363;  Kurtz  v.  Hihner, 
55  111.  514;  8  Am.  Rep.  665;  and  parol  evidence  is  admissible 
to  correct  the  mistake:  Patch  v.  White,  117  U.  S.  210;  Decker 
V.  Decker,  121  111.  341;  Moreland  v.  Brady,  8  Or.  303;  34  Am. 
Rep.  581;  Gilmer  v.  Stone,  120  U.  S.  586. 

It  is  evident  that  the  testator  intended  to  devise  all  the  lots 
he  possessed  in  block  32  in  the  city  of  Lincoln,  and  that  lot  3 
was  intended  in  place  of  lot  4. 

We  are  asked  to  tax  the  costs  of  the  contest  to  the  estate^ 
and  also  to  allow  a  reasonable  attorney's  fee  to  the  attorneys 
for  the  contestants.  The  contestants  in  this  case  were  the 
children  of  the  first  wife  of  the  testator.  The  estate  is  shown 
to  be  quite  valuable,  and  they  were  practically  disinherited. 
There  is  a  large  amount  of  testimony  in  the  record  tending  to 
show  that  for  some  time  prior  to  making  the  will  the  testator 
was  not  in  a  condition  of  mind  to  make  a  proper  disposition 
of  his  property.  There  is  other  testimony  tending  to  show 
that  he  was  of  sound  and  disposing  mind  at  the  time  of  mak- 
ing the  will.  This  testimony  was  submitted  to  a  jury  and 
the  will  sustained.  Thus  the  questions  of  fact  were  found  by 
the  jury,  and  the  evidence  being  conflicting,  this  court  could 
not  say  that  it  was  clearly  wrong,  although,  had  the  ques'ion 
been  primarily  submitted  to  this  court,  it  is  probable  that  a 
different  conclusion  would  have  been  reached.  There  was 
probable  cause,  therefore,  for  contesting  the  will,  and  the  cost* 
will  be  taxed  to  the  estate,  and  the  attorneys  for  the  contest- 
ants allowed  the  sum  of  one  thousand  dollars  for  all  fees  and 
expenditures,  to  be  paid  within  ninety  days. 

Jutlgiuent  accordingly. 
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Wills  —  Sufficiknct  of  Dbsoription  iw.  —  The  deacription  of  a  bequesti 
if  false  in  part,  may  b«  made  sufficiently  certain  by  reference  to  extrinsio 
circumstances:  McCall  v.  MeCaU,  4  Rich.  Eq.  447;  57  Am.  Dec.  733,  and 
note.  A  devise  is  not  void  for  uncertainty  of  quantity  of  interest  given,  if  a 
measure  for  determining  the  quantity  is  furnished  by  the  will:  Maeck  7. 
Nason,  21  Vt.  115;  52  Am.  Dec.  41,  and  note.  Where  »  testator  devised 
lands  to  one  person,  lot  2  in  block  187,  and  to  another,  lot  1  in  the  same 
block,  and  did  not  own  such  lots,  parol  evidence  was  admitted  to  show  that 
he  did  own  lots  3  and  4  in  that  block,  and  that  those  lots  would  pass  by  the 
will:  Moreland  v.  Brady,  8  Or.  303;  34  Am.  Rep.  581,  and  note;  extended 
note  to  Kurtz  v.  Hibiier,  8  Am.  Rep.  669.  Where  a  will  devised  "  a  small 
fa'in  in  Wayne  County,  Iowa,  near  the  Missouri  line,"  and  there  was  noth- 
ing else  in  the  will  to  aid  in  the  identification  of  the  land,  it  is  not  sufficient 
to  pass  the  title  to  forty  acres  in  Lucas  County  and  ten  acres  in  Wayne 
County,  six  miles  away:  Christy  v.  Badger,  72  Iowa,  581. 

Wills  —  Contest  Costs,  whbthbb  Charqeablb  on  Estatb.  — The  costs 
of  both  parties  may  be  charged  upon  the  estate,  where  there  was  probable 
cause  for  contesting  the  validity  of  a  will,  as  shown  by  the  conduct  of  the 
testator:  Clapp  v.  Fullerton,  34  N.  Y.  190;  90  Am.  Dec  681,  and  note;  se« 
Merker  t.  Meeker,  74  Iowa,  352;  7  Am.  St.  Rep.  489. 


Watson  v,  Tromblb. 

[33  NlBKASKA,  450.) 

Judicial  Salis  —  Effect  of  CoNFiBMiNa.  —  An  order  confirming  a  sale  of 
real  estate,  by  a  court  having  jurisdiction  of  the  parties  and  subject-mat* 
ter,  oures  all  defects  in  the  appraisement  and  sale,  in  the  absence  of 
fraud,  and  is  conclusive  upon  the  parties  and  their  privie*  until  reversed. 

Byron  Clark,  for  the  plaintiff  in  error. 

W.  L.  Browne  and  E.  H.  Woolej/y  for  the  defendant  in  error. 

NoBVAL,  J.  The  plaintiflF  in  error  was  plaintiff  in  the  court 
below.  A  general  demurrer  was  sustained  to  the  petition,  and 
the  action  dismissed.     The  petition  contained  two  counts. 

As  a  first  cause  of  action  it  is  alleged,  in  effect,  that  the  plain- 
tiff, on  and  prior  to  May  1,  1888,  was  the  owner  of  the  east 
half  of  the  northwest  quarter  and  the  north  half  of  the 
southwest  quarter  of  section  35,  township  10  north,  of  range 
12,  in  Cass  County;  that  on  said  date,  in  a  suit  pending  in 
the  district  court  of  said  county,  wherein  Deere,  Wells,  & 
Co.  were  plaintiffs,  and  the  plaintiff  herein  and  one  John 
W.  Clarke  were  defendants,  a  decree  was  entered  foreclosing 
two  mortgages  on  said  real  estate,  one  in  favor  of  Deere, 
Wells,  &  Co.  for  $126.50,  and  the  other  in  favor  of  said  John 
W.  Clarke  for  $263.70,  the  decree  bearing  interest  at  ten  per 
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cent  from  its  date;  that  an  order  of  sale  was  subsequently 
issued,  the  real  estate  above  described  was  appraised,  adver- 
tised, and  sold,  which  sale  was  duly  reported  to  the  court  and 
by  it  confirmed;  that  William  L.  Browne  was  the  purchaser  at 
the  sale,  but  that  the  defendant  John  Tromble  has  since  pur- 
chased said  land  and  is  now  the  owner  thereof;  that  the  offi- 
cer, in  making  the  appraisement,  deducted  from  the  gross 
appraised  value  of  the  land  all  encumbrances  thereon,  includ- 
ing the  amount  of  the  above  liens,  for  the  satisfaction  of  which 
the  sale  was  made;  that  by  reason  thereof  the  plaintiflf  is  en- 
titled to  recover  from  the  defendant  the  amount  of  said  liens, 
with  interest  thereon;  and  that  the  same  be  decreed  a  lien 
upon  said  real  estate. 

In  the  second  count  it  is  alleged,  in  substance,  that  on  the 
seventeenth  day  of  March,  1887,  but  prior  to  the  time  plaintiff 
purchased  said  real  estate,  one  Rebecca  Watson  had  a  dower 
interest  therein,  and  on  said  date  executed,  acknowledged,  and 
delivered  her  certain  mortgage  deed,  whereby  she  conveyed  to 
Thomas  M.  Howard  and  John  W.  Clarke,  to  secure  the  pay- 
ment of  her  four  promissory  notes,  aggregating  five  hundred 
dollars,  which  said  mortgage  was  duly  recorded  on  the  nine- 
teenth day  of  March,  1887,  and  the  real  estate  therein  described 
was  sold  under  the  decree  of  foreclosure  mentioned  in  the  first 
count  of  the  petition;  that  the  sheriff,  in  appraising  said  land 
for  the  purpose  of  sale  under  said  decree,  deducted,  as  a  lien, 
the  amount  of  the  above-described  mortgage,  although  long 
prior  to  such  appraisement  the  plaintifiF  herein  had  purchased 
said  real  estate  subject  to  said  mortgage  and  had  paid  the 
same  to  said  John  W.  Clarke  and  Thomas  M.  Howard,  but 
the  release  had  not  at  the  time  of  said  appraisement,  nor  has 
it  yet,  been  placed  upon  record  to  show  that  said  mortgage 
had  been  satisfied,  so  that  when  said  appraisement  was  made, 
and  from  thence  to  the  present  time,  said  mortgage  appears 
as  a  valid  and  subsisting  lien  upon  said  real  estate;  that  the 
mortgage  and  the  notes  thereby  secured  have  been  assigned 
and  delivered  to  the  plaintiff  herein. 

The  plaintiff  prays  that  he  be  subrogated  to  the  rights  of 
Clarke  and  Howard  in  said  mortgage,  and  for  a  decree  of  fore- 
closure and  sale. 

Plaintiff's  causes  of  action  are  based  upon  certain  alleged 
errors  in  the  appraisement  and  sale  of  his  real  estate  under  a 
decree  of  foreclosure.  In  order  to  prevent  the  real  estate  of  a 
debtor  from  being  sacrificed  at  judicial  sales,  the  legislature 
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has  provided  for  the  appraisement  of  the  interest  of  the  debtor 
therein,  and  that  it  shall  not  be  sold  at  less  than  two  thirds 
of  its  appraised  value.  In  making  the  appraisement,  it  is  the 
duty  of  the  officer  and  the  appraisers  selected  by  him  to  de- 
duct from  the  real  value  of  the  lands  and  tenements  to  be  sold 
the  amount  of  all  liens  and  encumbrances  existing  thereon 
prior  to  the  lien  of  the  judgment.  The  interest  of  the  debtor 
is  the  diflFerence  between  the  gross  value  of  his  property  levied 
upon  and  the  amount  of  such  liens.  For  the  purpose  of  ascer- 
taining the  amount  of  liens  upon  the  land,  it  is  made  the  duty  of 
the  county  clerk,  the  clerk  of  the  district  court,  and  the  county 
treasurer  of  the  county  where  the  land  is  situated,  upon  writ- 
ten application  of  the  sheriflF,  to  certify  to  him  oflScially  the 
amount  and  character  of  all  liens  existing  against  the  real 
estate  which  are  prior  to  the  lien  of  the  judgment  to  satisfy 
which  the  sale  is  to  be  had.  It  is  clear  that,  under  the  pro- 
visions of  our  statute  and  the  decisions  of  this  court,  the  ap- 
praisers had  no  authority  to  treat  as  liens  the  amounts  due  on 
the  mortgages  mentioned  in  the  plaintiff's  first  cause  of  action, 
and  under  which  the  sale  was  made:  Drew  v.  Kirkhaniy  8  Neb. 
481. 

It  appears  from  the  allegations  contained  in  the  second 
count  of  the  petition  that  in  appraising  the  property  there  was 
deducted  as  a  lien  a  five-hundred-dollar  mortgage  which  had 
previously  been  paid,  but  had  not  been  satisfied  upon  the 
record.  It  was  an  apparent  lien,  and  while  it  was  included 
in  the  certificate  of  the  county  clerk  as  an  encumbrance  upon 
the  land,  the  certificate  was  not  conclusive  upon  Watson.  He 
could  have  resisted  the  confirmation  of  the  sale,  and  shown 
that  the  mortgage  debt  had  been  paid,  and  no  lien  in  fact 
existed.  Had  such  steps  been  taken,  or  had  he  filed  excep- 
tions to  the  report  of  sale,  on  the  ground  the  mortgages  under 
which  the  sale  was  had  were  deducted  as  liens  by  the  apprais- 
ers, it  would  have  been  the  duty  of  the  court  to  have  set  aside 
the  appraisement  and  sale,  in  case  it  appeared  that  the  debtor 
was  prejudiced  by  the  deduction  as  liens  of  the  amounts  of 
these  mortgages.  The  petition  contains  no  allegation  as  to 
the  gross  value  of  the  real  estate  sold  under  the  decree,  what 
the  interest  of  the  debtor  therein  was  appraised  at,  nor  what 
amount  it  brought  at  the  sale.  For  aught  that  appears  in  this 
record,  the  property  sold  for  a  sum  equal  to  or  more  than  two 
thirds  of  the  gross  appraisement.     If  so,  Watson  was  not  in 
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any  way  prejudiced  by  the  action  of  the  appraisers:  Drew  v. 
Kirkham^  8  Neb.  481. 

The  plaintiff,  Watson,  was  a  party  to  the  foreclosure  suit, 
and  should  have  urged  his  objections  to  the  appraisement 
before  the  confirmation  of  sale.  No  excuse  is  given  for  his 
not  having  done  so,  nor  is  there  any  charge  of  fraud  or  collu- 
sion. No  fraud  being  alleged,  it  must  be  held  that  the  order 
of  confirmation  cured  all  defects  and  errors  in  the  appraise- 
ment and  sale,  and  that  the  purchaser  acquired  all  the  title 
of  the  judgment  debtor  in  the  property:  Neligh  v.  Keene,  16 
Neb.  407;  Wilcox  v.  Raben,  24  Neb.  368;  8  Am.  St.  Rep.  207. 
It  follows  that  no  cause  of  action  is  stated  in  either  count  of 
the  petition,  and  the  demurrer  was  rightly  sustained.  The 
judgment  is  affirmed.  __^ 

JaDiciAL  Sali  —  Ordib  CoNriBMiiTa.  —  Bfeet  and  Cmdutirenen  of.  — 
An  order  or  deoree  oonfirming  a  jndiouil  sals  is  a  final  and  conclaaive 
judgment  determining  the  rights  of  the  parties,  possessing  the  same  force 
and  effect  as  any  other  adjudication  by  a  court  of  competent  jurisdiction: 
Allison  y.  Allison,  88  Va.  323;  Kincaid  r.  Tutt,  88  Ky.  392;  State  National 
Bank  v.  Neel,  53  Ark.  110;  22  Am.  St.  Rep.  185;  Thomas  v.  Davidson,  76  Va. 
333;  Brown  r.  Oilmor,  8  Md.  322;  Dawson  r.  Litaey,  10  Bush,  408. 

An  order  of  confirmation  being  a  final  judgment,  the  court  has  no  author* 
ity  to  set  it  aside  at  a  term  subsequent  to  that  at  which  it  was  rendered: 
State  National  Bank  v.  Neel,  53  Ark.  110;  22  Am.  St.  Rep.  185;  Kincaid  r. 
TuU,  88  Ky.  392.  And  after  confirmation  by  the  court,  the  sale  cannot  be 
directly  attacked,  except  for  fraud,  mistake,  surprise,  or  the  like,  for  which 
equity  would  give  relief  if  the  sale  had  been  made  by  the  parties  in  interest 
instead  of  by  the  court:  Berlin  v.  Mel/iorn,  75  Va.  639;  Thomas  v.  Davidson, 
76  Va.  338;  Karn  v.  Rarer  Iron  Co.,  86  Va.  764;  Brown  v.  Gilmor,  8  Md.  322; 
Allison  V.  Allison,  C8  Va.  328. 

An  order  confirming  a  judicial  sale  is  conclaaive  upon  all  matters  npon 
which  the  court  pa^ised,  or  might  hare  been  called  upon  to  pass,  had  the  par* 
ties  brought  thcra  forward  as  objections  to  the  confirmation:  Willis  v.  Nichol- 
son, 24  La.  Ann,  645;  Speck  v.  Pullman  Palace  Car  Co.,  121  111.  33;  Cockey  r. 
Coif,  28  Md.  '276;  92  Am.  Dec.  683.  This  is  especially  so  when  the  parties 
had  knowledge,  or  might  reasonal)ly  have  bad  knowledge,  of  the  facts  upon 
which  to  base  objections  to  confirmation:  Speck  v.  Pullman  Palace  Car  Co., 
121  III.  .33.  This  rule  is  thus  well  stated  in  Thomis  v.  Davidson,  76  Va.  838, 
344:  "  After  the  continuation,  a  complete  contract  has  been  made  between 
the  court  and  the  purchaser,  and  the  latter  will  not  be  heard  to  make  objec- 
tions founded  upon  the  errors  in  the  proceedings  which  might  hare  been 
remedied  by  timely  notice." 

Confirmation  Cures  What  Irregularities.  —  It  is  generally  mled  that  as  the 
order  of  confirmation  of  a  judicial  sale  has  the  effect  of  a  final  judgment,  it 
also  has  the  effect  of  curing  all  irregularities  in  the  proceedings  leading  up  to 
the  sale:  O'Brien  v.  OaMn,  20  Neb.  347;  McRae  v.  Diviner,  S  Or.  63;  I/ar- 
rtson  V.  Harrison,  1  Md.  Ch.  331;  Thorn  v.  Inrjram.  25  Ark.  53:  Core  r. 
Strickler,  24  W.  Va.  689;  McGavock  v.  Bell,  3  Cold.  612;    Wilcox  v.  Raljen,  24 
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Neb.  368;  8  Am.  St.  Rep.  207;  Osman  v.  Traphagen,  23  Mich.  80;  Thonuu  y. 
DavifUon,  76  Va.  338.  Hence  it  has  been  held  that  an  order  coafirming  a 
sheriff's  sale  is  a  conclusive  determination  of  the  regularity  of  the  proceed- 
ings concerning  auch  sale  as  to  all  persons,  in  any  action,  suit,  or  proceeding: 
McRae  v.  Davhier,  8  Or.  63;  and  that  though  a  trustee  may  not  hare  followed 
the  special  directions  of  the  decree,  a  subsequent  confirmation  of  the  sale  by 
the  court  renders  it  as  valid  and  binding  as  though  such  directions  had  beea 
pursued  in  all  respects:  Harrkon  v.  Harrison,  1  Md.  Ch.  331.  When  a  sale 
made  under  a  decree  of  court  is  confirmed  without  exception,  the  irregularity 
that  it  was  made  by  an  unauthorized  commissioner  is  cured,  and  a  bill  of 
review  will  not  lie  to  correct  it:  Core  v.  Strkkler,  24  \V.  Va.  6S9.  If  the 
particular  order  for  the  sale,  as  indicated  by  the  decree  ordering  it,  is  de- 
parted from  by  the  commissioner  making  it,  but  is  not  excepted  to  before 
confirmation,  the  order  of  confirmation  cures  the  defect,  in  the  absence  of 
fraud:  McGavock  v.  Bdl,  3  Cold.  b\2.  An  order  of  confirmation  is  concla* 
sive  as  to  the  validity  of  the  sale,  altiiougb  it  does  not  fully  describe  th« 
property  sold,  if  the  defective  description  is  aided  by  a  correct  description 
contained  in  the  oflBcer's  return,  to  which  reference  is  made  by  the  date  of 
the  sale:    Wilcox  v.  Raben,  24  Neb.  368;  8  Am.  St.  Rep.  207. 

lu  an  early  case  in  Kansas  it  was  decided  that  "  the  order  of  confirmation 
is  an  adjudication  merely  that  the  proceedings  of  the  officer,as  they  appear  of 
record,  are  regular,  and  a  direction  to  the  sheriff  to  complete  the  sale.  If  th* 
execution  is  irregular  or  unauthorized  by  law,  the  defendant  has  his  remedy, 
by  motion  to  set  it  aside;  or  if  it  is  void, by  controverting  the  title  made  under 
it;  and  if  it  is  levied  upon  property  not  belonging  to  the  judgment  debtor,  or 
by  any  reason  not  liable  to  such  execution,  such  wrong  not  appearing  in  the 
proceedings  of  the  officer,  has  its  appropriate  remedy  independent  of  and  in  no 
way  affected  by  the  order  of  confirmation  ":  Kcehler  v.  Ball,  2  Kan.  160;  83 
Am.  Dec.  451;  afiirmed  in  Brigja  v.  Tye,  16  Kan.  285-291.  In  Wills  t. 
Chandler,  2  Fed.  Rep.  273-275,  it  was  said  that  "the  order  of  confirmation 
cures  all  irregularities  in  the  mode  of  making  the  sale,  but  can  add  nothing 
to  the  authority  of  the  ofiBcer  to  make  it."  In  Lamaster  v.  Keeler,  123  U.  S. 
376,  it  was  determined  that  the  confirmation  of  an  execution  sale  will  not 
cure  an  infirmity  growing  out  of  the  nullity  of  the  judgment  under  which  it 
was  had.  While  it  is  undoubtedly  true  that  confirmation  cannot  validate  a 
void  sale:  Bethel  v.  Bethel,  6  Bush,  65;  99  Am.  Dec.  665;  still,  the  proposition 
that  "the  order  of  confirmation  is  an  adjudication  merely  that  the  proceed- 
ings of  the  officer,  as  they  appear  of  record,  are  regular,  and  a  direction  to  the 
sheriff  to  complete  the  sale,"  is  open  to  criticism,  as  not  being  broad  enough. 
Freeman  on  Voi<1  Judicial  Sales,  section  44,  says:  "With  respect  to  chancery 
and  probate  sales,  we  apprehend  that  their  confirmation  has  an  effect  beyond 
that  conceded  in  Kansas  to  the  confirmation  of  execution  sales.  The  object 
of  the  proceeding  for  confirmation  is  to  furnish  an  opportunity  for  inquiry 
respecting  the  acts  which  have  been  done  under  the  license  to  sell.  The 
court  may,  if  it  deems  best,  ratify  various  irregularities  in  the  proceedings. 
If  the  officer  changed  the  terms  of  the  sale,  the  court  may  ratify  his  action, 
provided  the  terms  as  changed  are  such  as  the  court  had  power  to  impose  in 
the  first  instance  ";  citing  Jacob's  Appeal,  23  Pa.  St.  477;  Emery  t.  Vroman,  19 
Wis.  689;  88  Am.  Dec.  726;  Tkm-n  v.  Ingram,  25  Ark.  58.  As  we  have 
shown,  the  order  of  confirmation  is  conclusive  of  all  matters  which  were  either 
passed  upon  by  the  court  at  the  time,  or  which  it  might  have  adjudicated, 
had  they  been  brought  to  its  attention  by  the  parties. 

'"^he  irregularities  which  are  cured  by  the  entry  of  a  decree  or  order  of 
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confirmation  ralate  chiefly,  if  not  exclusively,  to  the  proceedings  of  the  court 
and  its  officer*,  or  of  the  person  conducting  the  sale.  The  sale  may  have 
been  attended  by  wrongful  acts  or  derices  of  the  purchaser,  or  by  the  positive 
fraud  either  of  himself  or  of  others,  of  which  he  has  notice  actual  or  pre- 
sumed. Questions  involving  these  frauds  are  not  ordinarily  presented  for 
consideration  at  the  time  the  sale  comes  on  for  approval  or  disapproval;  their 
existenoe  is  generally  not  discovered  until  a  later  date.  When  they  are  not 
suggested  to  the  court  by  the  return  of  sale,  or  by  some  other  means,  they 
remain  open,  notwithstanding  the  decree  of  confirmation  ":  Freeman  ou  Void 
Judicial  Sales,  sec.  44;  citing  Halleck  v.  Guy,  9  Cal.  197;  70  Am.  Dec.  643; 
Emng  v.  Hiyby,  7  Ohio,  198;  28  Am.  Dec.  633. 

Collateral  Attaei.  — As  the  order  of  a  court  of  competent  jurisdiction  con- 
firming a  judicial  sale  has  the  effect  of  a  final  and  conclusive  judgment  until 
set  aside  or  reversed,  sueh  order  cannot  be  collaterally  attacked  for  any  ir* 
regularity  in  the  proceedings  under  which  the  sale  was  made:  Osman  v. 
Trapagen,  23  Mich.  80;  Wilcox  v.  Ra!>en,  24  Neb.  368;  8  Am.  St.  Rep.  207; 
Hotchkisa  v.  CuUing,  14  Minn.  537;  Cochey  v.  Cole,  28  Md.  276;  92  Am  Dec 
683;  Willi*  v.  NichoUon,  24  La.  Ann.  545;  Phillips  v.  Dawley,  1  Neb.  320; 
May  V.  Mark*,  74  Ala.  249.  After  a  judicial  sale  is  confirmed,  it  cannot  b« 
collaterally  attacked  on  the  ground  that  the  commissioner  making  it,  who 
was  the  attorney  of  the  complaining  party,  entered  into  a  conspiracy  to  de- 
fraud the  plaintiff  of  his  right  in  the  land  sold:  McLead  v.  Applegate,  127  Ind. 
349;  or  that  the  commissioner  who  made  the  sale  was  not  authorized  to  mak- 
it:  Core  v.  Trickier,  24  W.  Va.  689;  or  that  he  exceeded  his  authority,  and 
sold  more  land  than  was  authorized  by  the  judgment:  Dauwon  v-  LitJtey,  10 
Bush,  408;  or  by  a  showing  that  there  was  a  failure  to  appraise  the  property: 
Neligh  V.  Keene,  16  Neb.  407;  or  of  defects  in  the  notice  of  sale:  Wyant  v. 
Tuthill,  17  Neb.  495;  or  that  no  sueh  notice  was  given:  May  v.  Marks,  74 
Ala.  249;  or  that  the  sale  was  confirmed  at  an  adjourned  term  of  court  in- 
stead of  at  the  re^^ular  term,  and  that  the  administrator  making  the  sals 
failed  to  take  security  for  the  purchase-money:  Wilkeraon  v.  AUrn,  67  Mo. 
602.  Where,  in  an  action  of  ejectment,  the  defendant's  title  was  based  on  a 
probate  sale,  and  the  return  of  the  sale  as  offered  and  received  in  evidence 
was  not  verified  as  required  by  the  statute,  but  the  order  of  confirmation 
contained  a  recital  "  that  the  return  of  the  sale  was  duly  verified  by  affidavit," 
the  court  said:  "  This  recital  is  conclusive  in  the  present  case,  and  a 
finding  of  fact  to  the  contrary  does  not  in  any  manner  affect  the  conclusive- 
ness of  the  recital  in  the  decree.  The  fact  was  not  a  jurisdictional  one,  and 
the  principle  applicable  to  the  inconclusiveness  of  statements  or  recitals  in 
judgments  oonferring  jurisdiction  does  not  apply  ":  Denni*  v.  Winter,  63 
Cal.  16. 

CoiiJirmcUum  JielaU*  Back  to  Day  of  Sale.  —  After  a  judicial  sale  is 
confirmed,  the  confirmation  relates  back  to  the  date  of  the  sale,  and  the 
purchaser  Is  entitled  to  orerything  be  would  have  been  entitled  to  had 
the  confirmation  and  conveyance  been  contemporaneous  with  the  sale:  Cale 
v.  Shaw,  33  W.  Va,  299;  Taylor  v.  Cooper,  10  Leigh,  317;  .34  Am.  Dec.  7.37. 

Conirmatkm  Bind*  Purchaser.  —  The  .doctrine  of  caveat  emptor  applies, 
after  confirmation  without  fraud,  to  all  judicial  sales  of  real  estate,  and  the 
purchaser  who  pays  his  money  with  a  fall  knowledge  of  all  the  facts,  or  does 
not  seek  any  remedy  until  the  sale  is  confirmed  and  the  deed  executed  and 
delivered  to  him,  ha*  no  remedy  to  recover  the  money  because  of  any  irret^a- 
larity  in  the  sale  or  the  proceediut^s  leading  up  to  it:  Farmer*  Bank  v. 
Peter,  13  Bush.  691;  Worthington  v.  McRoberU,  9  Ala.  297;  affirmed  in  Burn* 
AM.  8t.  Rar.,  Vou  XXIX.-S2 


498  Watson  v.  Teomble.  [Nebraska, 

▼.  Hamilton,  33  Ala.  210;  70  Am.  Dec.  570;  B  irron  v.  MuUin,  21  Minn.  374; 
Williams  v.  Glenn,  87  Ky.  87;  12  Am.  St.  Rep.  461;  Hickson  v.  Rucker,  11 
Va.  135;  Baasett  v.  Lockard,  60  111.  164.  Thus  a  purchaser  at  an  administra- 
tor'* sal*  after  confirmation  cannot  recover  the  purchase-money  on  the  ground 
that  the  property  did  not  belong  to  the  intestate's  estate:  Ueadrick  v.  Yount, 
22  Kan.  344;  and  after  confirmation,  no  deduction  will  be  made  in  the  pur- 
chase price,  nor  will  the  purchaser  be  released  from  his  obligation  to  pay, 
for  the  reason  alone  that  liens  existed  upon  the  property  at  the  time  of  the 
tale  unknown  to  him:  Farmers'  Bank  v.  Peter,  13  Bush,  591.  So  wliere 
the  property  is  sold  to  the  highest  bidder,  who  fails  to  comply  with  hi^  -iti'i, 
and  another  person  is  substituted  in  his  place,  reported  to  the  court  as  a  pu  • 
chaser,  and  the  sale  is  confirmed  as  to  the  latter,  he  cannot  avoid  the  sa!i; 
and  be  released  from  the  payment  of  the  purchase-money:  Eivinj  v.  Hi<j'iy.  7 
Ohio,  198;  28  Am.  Dec.  633;  Halleck  v.  Guy,  9  Cal.  182-197;  70  Am.  Dec.  643. 
In  the  last-named  case  the  court  said:  "  The  mere  substitution  of  one  persun 
for  another  cannot  affect  the  validity  of  the  sale.  The  order  directing  the 
sale  and  the  order  confirming  it  give  vitality  to  the  purchase." 

Confirmation  does  not  Validate.  Void  Sale.  —  The  order  of  confirmation 
exercises  its  curative  powers  upon  voidable  judicial  sales  only,  and  it  can- 
not validate  a  void  gale:  Bethel  t.  Bethel,  8  Bush,  65;  99  Am.  Dec.  65ri. 
"The  sale  being  void,  there  is  no  subject-matter  upon  which  the  order  oi 
confirmation  can  act.  If  the  court  has  no  jurisdiction  to  order  the  sale,  it 
has  none  to  confirm  it.  Where  there  is  no  power  to  render  a  judgment  or  t> 
make  an  order,  there  can  be  none  to  confirm  or  execute  it ":  Freeman  on 
Void  Judicial  Sales,  sec.  44;  citing  Montgomery  v.  Samary,  99  U.  S.  48i'; 
Shriver  v.  Lynn,  2  How.  43;  Hawkins  v.  Hawkins,  28  Ind.  66;  Minnesota  Coii,- 
■pany  r,  St.  Paul  Company,  2  Wall.  609;  Pike  v.  Wassell,  94  U.  S.  711;  Ton-,,- 
send  T.  Tallant,  33  Cal.  54;  91  Am.  Dec.  617;  Gains  v.  New  Orleans,  6  Wall. 
642. 

When  the  sale  is  void  because  the  court  did  not  have  jurisdiction  to  ordi-r 
it,  or  because  it  included  property  not  described  in  the  decree  or  order  o! 
•ale,  the  order  confirming  it  does  not  give  it  any  vitality:  Kothler  v.  Ball,  2 
Kan.  160;  83  Am.  Dec.  451;  Townsend  v.  Tallant,  33  Cal.  45;  91  Am.  Dee. 
817.  A  confirmation  of  an  execution  sale  will  not  cure  an  infirmity  arising 
from  the  nullity  of  the  judgment  under  which  it  was  made:  Lamaster  v. 
Keeler,  123  U.  S.  376;  and  an  order  confirming  a  sale  by  a  person  acting  as 
special  judge,  under  an  agreement  of  the  parties,  is  void,  and  vests  no  title, 
as  no  judicial  power  was  imparted  by  such  agreement:  Trotter  v.  Neal,  50 
Ark.  340. 

In  some  of  the  states,  statutes  exist  which  require  that  notice  of  a  motion 
to  confirm  a  judicial  sale  must  be  given  to  heirs,  administrators,  or  interested 
parties.  Where  this  is  the  case,  it  seems  that  a  confirmation  of  the  sale  witii- 
out  giving  the  notice  as  prescribed  is  a  nullity,  or,  at  least,  that  it  does  not 
preclude  a  collateral  attack  upon  the  sale:  Hawkins  v.  Hawkins,  28  Ind.  66; 
Perkins  v.  Gridley,  50  Cal.  97;  Speck  v.  Wohlien,  22  Mo.  310;  Ligon  v.  Ligon, 
84  Ala.  555;  Bugger  v.  Tayloe,  60  Ala.  604;  Anderson  v.  Bradley,  66  Ala. 
263;  Tayloe  v.  Bugger,  66  Ala.  444. 

The  effect  of  an  order  confirming  a  sale  may  be  drawn  in  question  in  pro- 
ceedings to  which  the  purchaser  is  a  party  when  he  seeks  to  escape  the  pay- 
ment of  his  bid,  or,  after  its  payment,  to  recover  the  amount  thereof,  either 
OBi  the  ground  of  failure  of  title,  or  that  the  sale  as  confirmed  does  not  repre- 
sent the  real  transaction.  By  the  practice  of  the  courts  of  chancery,  a  peti- 
tion might  be  filed,  even  after  the  confirmation  of  a  sale,  suggesting  some 
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fraud,  mistake,  misapprehension,  surprise,  or  other  adequate  ground  for 
equitable  relief,  and  the  purchaser  or  other  party  in  interest  brought  before 
the  court  by  acme  appropriate  notice,  and  the  sale  racated  if  the  facts  alleged 
in  the  petition  were  established  by  sufficient  evidence:  Freeman  on  Execu- 
tions, sec.  304 1.  The  effect  of  this  proceeding  was  to  obliterate  the  order  of 
confirmation.  The  effect  of  the  order  as  rexjtidieata  must  manifestly  continue, 
•Ten  IB  ohancery,  until  it  has  been  proceeded  against  and  annulled  in  a 
proper  manner,  and  we  donbt  whether  any  of  the  American  courts  will  allow 
an  order  of  confirmation  to  be  assailed  by  petition  or  motion  so  long  after  its 
entry  as  appears  to  hare  been  the  practice  in  EJnglish  courts  of  chancery.  At 
all  events,  until  the  order  is  racated  it  must  be  receired  as  a  conclusive  de- 
termination of  the  issnes  involved  in  it,  as  against  the  purchaser  as  well  as 
against  other  persons:  Smith  r.  Arnold,  5  Mason,  420;  Anderson  v.  Foulke,  2 
Har.  &  O.  346,  359.  As  the  return  of  sale  must  show  the  property  sold  and 
the  terms  of  sale,  including  the  name  of  the  purchaser,  the  confirmation  must 
necessarily  affirm  that  a  sale  was  made  of  the  property  described,  and  none 
other,  and  that  it  was  sold  upon  the  terms  and  to  the  person  designated  in 
such  return  or  in  the  order  of  confirmation.  Therefore,  a  purchaser  cannot 
resist  proceedings  against  him  to  collect  the  amount  of  bis  bid  by  showing 
that  the  title  to  the  property  was  defective  or  alcogether  failed:  Farmera^ 
Bankr.  Peter,  13  Bush,  591;  TkreUcelds  v.  Campbell,  2  Gratt.  198;  44  Am. 
Dec  384;  Capefiart't  Bxr  v.  Dowery,  10  W.  Va.  130;  Thomas  v.  Davidson,  76 
Va.  338;  Hiekson  v.  Rucher,  77  Va.  135;  Sackett  v.  Twining,  18  Pa.  St.  199;  57 
Am.  Dec  599;  King  r.  Gunnison,  4  Pa.  St.  171;  Bashore  v.  Whisler,  3  Watts, 
490;  Bums  v.  Hamilton,  33  Ala.  210;  70  Am.  Dec.  570;  Halleck  v.  Guy,  9 
Cal.  181;  70  Am.  Dec  643;  Fox  v.  Memch,  3  Watts  k  S.  444;  Ban-on  v,  MuU 
lin,  21  Minn.  .376;  or  that  he  was  mistaken  as  to  the  character  and  quality  of 
the  lands  sold:  Mechanics' S.  A  B.  L.  A.  v,  O'Connor,  29  Ohio  St.  651;  or  that 
the  sale  to  him  included  property  in  addition  to  that  described  in  the  order 
of  confirmation:  Barron  r.  Mullin,  21  Minn.  376.  So  after  a  sale  has  been 
confirmed  and  the  property  ordered  resold,  through  a  failure  on  the  part  of 
the  purchaser  to  comply  with  the  terms  of  his  bid,  he  cannot,  in  an  action 
against  him  to  recover  the  deficiency  resulting  from  such  resale,  show  that  at 
the  time  of  the  sale  the  administrator  agreed  to  give  him  possession  of  the 
property,  and  falsely  assured  him  that  the  claims  of  one  Reay  thereto  were 
unfounded,  and  that  after  the  sale  he  applied  to  the  administrator  who  made 
it,  who  thereupon  returned  him  the  ten  per  cent  paid  on  the  bid  and  released 
him  from  such  bid  apon  his  making  an  assignment  to  one  B.,  and  that  when 
the  administrator  gare  the  notice  of  the  application  for  a  resale,  he  stated  to 
the  purchaser  that  snob  notice  was  merely  for  the  purpose  of  obtaining  a  re- 
sale and  would  not  east  any  liability  upon  him:  Brummagim  t.  Ambrose,  48 
CaL86«, 
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Meyer  v.  City  of  Lincoln. 

[83  Nbbbaska,  566.] 
ADVXBfli  PossBSSios  OF  Stbebts. — Actual,  visible,  exclusive,  and  nninter* 
mpted  possession  of  a  portion  of  a  street  in  a  city  by  an  adjoining  lot- 
owner,  under  a  claim  of  right,  for  the  period  prescribed  by  the  statute  of 
limitations,  rests  the  absolute  title  thereto  in  such  occupant. 

E.  P.  HolmeSy  for  the  appellants. 

Billingiley  and  Woodward^  and  J.  E.  Philpott,  for  the  ap- 
pellees. 

NoRVAL,  J.  This  action  was  brought  by  August  Meyer  to 
enjoin  the  defendants,  the  mayor,  councilmen,  and  street  com- 
missioner of  the  city  of  Lincoln,  from  opening  an  alleged  pub- 
lic road  or  street  in  said  city,  by  cutting  down  and  removing 
numerous  fruit  and  shade  trees  owned  by  the  plaintiff,  which 
are  claimed  by  the  defendants  to  be  within  the  limits  of  said 
highway  or  street  and  to  obstruct  the  travel  thereon.  It  also 
appears  that  Adam  Bax,  Emma  A.  Beach,  and  Margaret  Roath 
each  brought  a  similar  action  against  the  defendants  herein, 
which,  for  conyenience,  by  agreement  of  parties,  were  tried 
with  this  in  the  district  court,  it  being  stipulated  that  all  the 
causes  should  abide  the  decision  in  the  suit  of  Meyer  against 
Graham  and  others. 

The  trial  court  found  the  issues  in  favor  of  the  plaintiff, 
Meyer,  and  rendered  a  decree  perpetually  enjoining  the  de- 
fendants from  entering  upon  plaintiff's  premises,  or  from  in- 
juring or  destroying  the  trees  thereon,  or  anywise  interfering 
with  the  plaintiff's  possession  and  enjoyment  of  the  same. 
The  defendants  appeal. 

In  1865  the  territorial  legislature  of  Nebraska  passed  an  act 
entitled  "An  act  to  locate  a  territorial  road  from  Forest  City, 
in  Sarpy  County,  to  the  south  line  of  Lancaster  County." 
Charles  H.  Walker,  John  P.  Loder,  and  Richard  Wallingford 
were  named  in  the  law  as  commissioners  to  locate  the  road. 
By  the  act,  the  commissioners  were  required  to  view  and  locate 
the  road  and  make  return  thereof  to  the  county  clerks  of  the 
several  counties  through  which  the  road  should  pass,  on  or  be- 
fore the  first  day  of  August,  1865:  Laws  1865,  p.  144. 

The  commissioners  commenced  their  work  in  Lancaster 
County  on  August  1,  1865,  but  did  not  complete  the  same  and 
make  return  to  the  county  clerk  of  the  county  until  the  fifth 
day  of  September  of  the  same  year.     A  portion  of  this  terri- 
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torial  road  was  located  on  the  section  line  between  sections  35 
and  36,  in  town  10,  range  6  east,  and  is  now  known  as  a  por- 
tion of  Fourteenth  Street,  in  said  city.  At  the  date  of  the 
location  of  this  road,  the  title  to  the  northeast  quarter  of  said 
section  35  was  in  the  United  States.  Subsequently,  on  the 
fifteenth  day  of  January,  1870,  the  east  half  of  said  northeast 
quarter  of  section  35  was  laid  out  and  platted  by  the  owner  as 
"  Dawson's  addition  to  South  Lincoln."  The  plat  represents 
a  street  on  the  east  side  of  the  tract  thus  platted,  and  also  the 
east  tier  of  blocks  as  being  the  same  in  size  as  all  other  blocks 
in  the  addition.  The  legend  recites  that  all  lots  are  142  feet 
deep  by  50  feet  wide.  The  plaintiff,  Meyer,  is  the  owner  of  lot 
12  in  block  44  of  said  addition,  which  lot  lies  on  the  east  side 
of  the  addition,  and  next  to  the  highway  or  street  in  contro- 
versy. Counting  the  lot  fifty  feet  in  width,  the  east  side 
thereof  is  from  six  to  eight  feet  west  of  the  section  line  be- 
tween said  sections  35  and  36.  The  plaintiff's  improvements 
which  were  sought  to  be  removed  by  the  defendant  Byers  as 
street  commissioner  are  on  the  strip  which  it  is  claimed  was 
set  apart  for  said  street  or  road.  The  defendants  contend  that 
this  street  is  one  hundred  feet  wide,  the  same  as  the  other 
streets  in  the  addition.  If  such  is  the  case,  the  eastern  tier  of 
lots  are  much  less  than  half  the  width  called  for  in  the  legend 
attached  to  the  plat  of  the  addition. 

In  argument,  the  plaintiff  insists  that  the  territorial  road 
already  referred  to  was  never  legally  located,  nor  was  it  ever 
ordered  opened  as  a  public  highway,  and  that  the  land  in  dis- 
pute is  a  part  of  plaintiff's  lot,  and  not  within  the  limits  of 
any  street  of  the  city  of  Lincoln.  As  we  view  the  case,  it  will 
not  be  necessary  for  us  to  consider  or  decide  the  questions  thus 
presented,  but  for  the  purpose  of  the  case  will  assume  that  the 
ground  in  controversy  is  within  the  limits  of  a  legal  public 
street  of  the  city  of  Lincoln. 

The  plaintiff  alleges  in  his  petition,  and  there  is  an  pie  tes- 
timony in  the  record  tending  to  show,  that  for  more  than  ten 
years  immediately  prior  to  the  bringing  of  the  a-^tion  the 
plaintiff  and  his  grantor  have  been  in  the  open,  actual,  ad- 
verse, peaceable,  and  continued  possession  of  said  premises, 
and  held  the  sanje  under  claim  of  title.  The  evidence  shows 
that  a  house  with  a  cellar  under  it,  a  well,  barn,  smoke-house- 
fruit  and  shade  trees,  and  a  fence,  have  been  upon  the  lot 
since  1878  or  the  spring  of  1879.  The  house  is  about  twenty 
feet  west  of  the  section  line,  and  within  the  strip  claimed  to 
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be  a  part  of  the  road  or  street  known  as  Fourteenth  Street. 
The  trees  were  east  of  the  house.  The  plaintiff  and  his 
grantor  have  paid,  from  year  to  year,  the  taxes  levied  upon 
said  lot  since  1870.  Upon  the  trial  there  was  no  attempt  to 
show  that  the  land  in  controversy  had  been  used  or  traveled 
upon  by  the  public  as  a  street  for  more  than  ten  years,  but  on 
the  contrary,  it  is  clear  enough  from  the  evidence  that  the 
traveled  road  was  east  of  the  section  line.  Most  of  the  im- 
provements were  made  by  the  plaintiff's  grantor,  Christian 
Bohlman,  who  lived  upon  the  premises  for  seven  or  eight  years 
prior  to  1885,  when  he  sold  the  lot  to  the  plaintiff,  who  imme- 
diately took  possession  and  has  resided  thereon  ever  since. 
The  possession  of  the  plaintiff  and  his  grantor  was  not  in  any 
manner  disputed  by  any  one,  nor  did  the  city  authorities 
make  any  claim  to  the  land  until  about  the  twenty-fourth  day 
of  July,  1889,  when  the  street  commissioner  commenced  re- 
moving the  fence  and  cutting  down  the  trees,  whereupon  this 
action  was  instituted  to  restrain  the  city  authorities  from  pro- 
ceeding to  open  a  street  through  the  premises. 

By  numerous  decisions  of  this  court  it  has  been  held  that 
adverse  possession  of  real  estate  as  owner  for  ten  years  gives 
a  perfect  title  to  the  occupant:  Horbach  v.  Miller,  4  Neb.  47; 
Galling  v.  Lane,  17  Neb.  79;  Haywood  v.  Thomas,  17  Neb.  240; 
Tex  v.Pflug,  24  Neb.  669;  Levy  v.  Yerga,  25  Neb.  764;  13  Am. 
St.  Rep.  525;  Obernalte  v.  Edgar,  28  Neb.  70;  Crawford  v.  Gal- 
loway, 29  Neb.  261;  Petersen  v.  Townsend,  30  Neb.  376;  Alex- 
ander V.  Wilcox,  30  Neb.  795. 

Appellants  contend  that  no  one  can  acquire  title  to  a  street 
by  adverse  occupation.  In  other  words,  that  the  doctrine  of 
adverse  possession  does  not  apply  to  municipal  corporations. 
In  our  investigation  of  the  subject,  we  find  the  authorities 
conflicting.  The  decisions  of  the  highest  courts  of  some  of 
the  states,  notably  California,  Pennsylvania,  New  York,  New 
Jersey,  Rhode  Island,  and  Louisiana  sustain  the  doctrine  for 
which  the  appellants  contend,  while  the  courts  of  most  of  the 
other  states  have  held  that  the  doctrine  of  adverse  possession 
applies  to  municipal  corporations,  the  same  as  individuals. 
The  weight  of  the  adjudications  is  certainly  that  way:  City  of 
Cincinnati  v.  First  Presbyterian  Church,  8  Ohio,  298;  32  Am. 
Dec.  718;  City  of  Cincinnati  v.  Evans,  5  Ohio  St.  594;  Arm- 
strong  v.  Dalton,  4  Dev.  568;  Rowan^s  ExWs  v.  Town  of  Portland, 
8  B.  Mon.  232;  Dudley  v.  Trustees  of  Frankfort,  12  B.  Mon.  610; 
City  of  Galveston  v.  Menard,  23  Tex.  349;  County  of  St.  Charle» 
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T.  Powell,  22  Mo.  525;  66  Am.  Dec.  637;  City  of  Peoria  v. 
Johnston,  56  111.  45;  City  of  Richmond  v.  Poe,  24  Gratt.  149;  City 
ofPella  V.  Scholte,  24  Iowa,  283;  95  Am.  Dec.  729;  Fort  Smith 
V.  McKibbin,  41  Ark.  45;  48  Am.  Rep.  19;  Cornwall  v.  Louis- 
ville etc.  R.  R.  Co.,  87  Ky.  72;  Clements  v.  Anderson,  46  Miss. 
681;  City  of  Wheeling  \.  Campbell,  12  W.  Va.  36;  Webber  v. 
Chapman,  42  N.  H.  326;  80  Am.  Dec.  Ill;  Schock  r.  Falls  City, 
81  Neb.  599. 

Dudley  v.  Trustees  of  Franhfort,  12  B.  Mon.  610,  was  an 
action  to  restrain  the  marshal  from  removing  plaintiff's  in- 
closure  off  of  the  street  as  an  obstruction.  The  plaintiff 
claimed  the  right  to  a  part  of  the  street  by  adverse  occu- 
pancy. The  court,  in  the  opinion,  say:  "If  the  private  citi- 
zen at  any  time  encroach  with  his  buildings  and  inclosures 
upon  the  public  streets,  the  municipal  authorities  should,  in 
the  exercise  of  proper  vigilance  and  of  their  undoubted  au- 
thority, interfere  by  the  legal  means  provided  in  their  charter 
to  prevent  such  encroachment  in  due  time,  and  thus  preserve 
for  the  public  use  the  squares,  streets,  and  alleys  of  tlie  town 
in  their  original  dimensions;  but  if  a  private  individual  or 
citizen  has  been  permitted  to  remain  in  the  continual  adverse, 
actual  possession  of  public  grounds,  or  of  a  public  street,  or  of 
part  of  a  street,  as  embraced  within  his  inclosure,  or  covered 
by  his  dwelling  or  other  buildings,  for  a  period  of  twenty 
years  or  more,  without  interruption,  such  citizen  will  be 
vested  thereby  with  the  complete  title  to  the  ground  actually 
occupied  by  him;  and  the  title,  thus  perfected  by  time,  will 
be  just  as  available  against  a  municipal  corporation  as  it 
would  be  against  an  individual,  whose  elder  title  and  riglit  of 
entry  may  be  barred  by  a  continued  adverse  possession  for 
twenty  years  of  his  land." 

In  City  of  Wheeling  v.  Campbell,  12  W.  Va.  36,  that  court, 
after  a  complete  and  critical  review  of  the  conflicting  authori- 
ties, in  the  opinion,  say:  "We  see  no  reason  why  a  municipal 
corporation  should  not  be  held  to  the  same  degree  of  diligence 
in  guarding  their  streets  and  squares  from  encroachments  as 
natural  persons  are  in  protecting  their  property  from  the  ad- 
verse possession  of  others.  We  do  see  great  reasons  why  no 
time  should  bar  the  sovereign  power,  because  the  officers  of 
the  sovereign,  whether  king  or  state,  have  such  various  and 
onerous  duties  to  perform,  that  the  rights  of  the  sovereign 
may  be  neglected;  and  all  the  people  of  the  kingdom  or  state 
are  interested  in  having  the  riglits  of  the  sovereign  preserved 
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intact,  and  not  subject  to  be  impaired  or  lost  by  the  neglect 
of  officers.  But  the  same  reason  does  not  apply  to  a  munici- 
pal corporation.  A  city  or  town  is  a  compact  community, 
with  its  city  or  town  council,  its  committee  on  streets  and 
alleys,  and  its  street  commissioners,  whose  special  duty  it  is 
to  see  that  the  streets,  squares,  and  alleys  are  kept  in  proper 
order,  and  free  from  obstructions  or  encroachments.  And  if, 
with  all  this  machinery  and  power  confined  to  so  narrow  a 
compass,  and  the  interests  of  the  corporation  to  exercise  it, 
the  city  authorities  permit  an  individual  to  encroach  upon  the 
streets,  alleys,  or  squares  of  the  city,  and  hold,  enjoy,  and 
occupy  the  same,  claiming  them  as  his  own  under  his  title, 
without  interruption  or  disturbance  in  that  right,  for  the 
period  described  in  the  statute  of  limitations,  the  city  not 
only  does,  but  we  think,  according  to  reason  as  well  as  au- 
thority, ought  to,  lose  all  right  thereto." 

Upon  a  careful  consideration  of  the  question,  we  are  satis- 
fied, upon  principle  as  well  as  authority,  that  adverse  posses- 
sion by  an  abutting  lot-owner  of  a  portion  of  a  street  in  a  city 
for  the  statutory  period  of  limitations  will  give  a  complete 
title  thereto  to  the  occupant.  To  have  that  effect,  the  posses- 
sion must  be  actual,  visible,  exclusive,  and  uninterrupted  for 
the  full  period  of  ten  years,  under  a  claim  of  right.  Under 
the  facts  proven,  the  city  is  barred  from  now  asserting  any 
right  or  claim  to  the  property  held  by  the  plaintifif  for  ten 
years.     The  judgment  is  affirmed. 


Adviirs«  PossisaiON  of  Strbbts  and  Hiohwats  —  The  non-user  by  the 
public  for  a  period  of  ten  years  of  a  highway,  and  the  actual,  open,  notorious, 
and  adverse  possession  thereof  by  a  party  for  the  same  length  of  time,  will, 
in  Iowa,  estop  the  public  from  claiming  any  right  therein  against  such  party 
or  those  claiming  under  him:  Orr  y.  O'Brien,  11  Iowa,  253;  14  Am.  St.  Rep. 
277;  but  the  authorities  upon  this  subject  conflict:  See  extended  note  to 
same  case.  Adverse  possession  of  a  city  alley  for  the  statutory  period 
gives  title  to  the  occupant,  in  Arkansas:  Fort  Smith  v.  McKibbin,  41  Ark.  45; 
48  Am.  Rep.  19,  and  extended  note.  In  an  action  to  enjoin  a  property 
owner  from  erecting  a  building  which  it  was  alleged  would  encroach  upon  a 
public  street,  it  was  shown  that  the  land  so  occupied  had  never  been  a  street, 
and  that  the  owner  had  been  in  open,  adverse  possession  thereof  for  twenty- 
fiv«  years,  it  was  held  that  the  owner  had  gained  tide  to  the  ground  so  occu- 
pied for  that  time:  Big  Bapids  r.  Comatock,  65  Mich.  78.  Adverse  possession 
by  one,  for  over  twenty-one  years,  of  a  portion  of  a  public  highway  will  not 
bar  the  right  of  the  public  to  the  use  of  the  entire  width:  CommonioeaUh  r. 
Moorehead,  118  Pa.  Sk  344;  4  Am.  St.  Rep.  599. 
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Thompson  v.  Richardson  Drug  Company. 

[83  NIBBASKA,  714.] 

FftAUDULKNT  CoMTKTAKOis.  —  CHATTEL  MoRTQAQS  executed  by  •  debtor 
upon  his  entire  personal  property  of  a  value  greatly  in  excess  of  the  debt 
secured  is  fraudulent  and  roid  as  to  his  other  creditors. 

Maule  and  Sloan^  for  the  plaintiff  in  error. 

Montgomery  and  Montgomery,  and  ChurchUlf  Jeffrey^  and 
Rich,  for  the  defendants  in  trror. 

NoRVAL,  J.  This  is  an  action  in  replevin  brought  by  the 
defendant  in  error  to  recover  possession  of  197  pairs  of  specta- 
cles and  goggles,  190  purses,  24  pen-holders,  4  boxes  of  pens, 
22  boxes  of  pencil  leads,  13  albums,  4  toilet  sets,  135  blank- 
books,  15  library-bound  books,  1  glass  show-case,  and  23 
slates.  The  Richardson  Drug  Company  claims  the  property 
under  a  chattel  mortgage  executed  by  one  Josiah  W.  Grant. 
At  the  commencement  of  the  suit,  Henry  Thompson  held  the 
goods  as  constable,  by  virtue  of  the  levy  of  an  execution  issued 
out  of  a  justice  court  on  a  judgment  in  favor  of  David  Wise  & 
Co.  against  said  Josiah  W.  Grant.  There  was  a  verdict  in  the 
court  below  for  the  plaintiff. 

In  June,  1888,  one  J.  W.  Grant  was  engaged  in  the  drug 
business  at  Fairmont.  So  far  as  is  known,  his  property  con- 
sisted of  his  stock  of  goods  and  store  fixtures,  which  were  of 
the  value  of  about  three  thousand  dollars.  At  the  time,  Grant 
was  largely  indebted  to  his  creditors.  On  June  20,  1888,  he 
went  to  Omaha,  and  while  there  executed  a  chattel  mortgage 
upon  all  of  his  stock  in  trade  and  fixtures,  including  the  prop- 
erty in  controversy,  to  the  Richardson  Drug  Company,  to  se- 
cure the  payment  of  $941.46,  the  mortgagor  retaining  posses- 
sion of  the  property  mortgaged,  and  carrying  on  the  business 
the  same  as  he  had  previously  done.  On  the  23d  of  June  he 
gave  mortgages  upon  said  property  to  Redhead,  Norton,  Lath- 
rop  &  Co.  for  $231.20;  Simeon  Sawyer  and  John  H.  Welch, 
$400;  and  Winfield  S.  Dresser,  $270.  On  the  twenty-seventh 
day  of  the  same  month,  the  exclusive  possession  of  the  entire 
mortgaged  property  was  given  to  the  Richardson  Drug  Com- 
pany, under  a  written  agreement  entered  into  between  tiie 
mortgagor  and  the  various  mortgagees,  by  the  tertns  of  which 
the  Richardson  Drug  Company  was  to  sell  the  goods  at  retail 
for  a  period  not  less  than  sixty  days,  unless  a  customer  should 
be  found  to  purchase  the  same  in  bulk,  and  out  of  the  net  pro* 
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ceeds  the  mortgage  of  the  Richardson  Drug  Company  was  to 
be  first  paid,  and  the  remainder,  if  any,  was  to  be  applied  in 
Batisfaction  of  the  other  mortgages,  in  the  order  of  their  priority. 
Subsequently,  a  portion  of  the  goods,  being  those  involved  in 
this  suit,  wers  taken  under  the  execution  above  mentioned. 

In  Morse  v.  Steinrod,  29  Neb.  108,  it  was  held  that  a  chattel 
mortgage  executed  by  a  debtor  upon  his  entire  personal  prop- 
erty, of  a  value  greatly  in  excess  of  the  debt  secured,  is  fraudu- 
lent and  void  as  to  the  other  creditors  of  the  mortgagor.  The 
same  rule  was  held  and  applied  in  Brown  v.  Work,  30  Neb. 
800. 

These  decisions  are  decisive  of  the  case  at  bar.  Here 
blanket  mortgages  were  taken  upon  all  the  debtor's  chattels, 
and,  so  far  as  appears,  he  owned  no  other  property.  The  goods 
were  three  times  the  value  of  the  debt  due  the  Richardson  Drug 
Company,  and  one  third  greater  than  the  aggregate  amount  of 
all  the  mortgages.  The  transaction  was  in  violation  of  the 
rights  of  the  unsecured  creditors  of  the  mortgagor,  and  must 
be  held  fraudulent  as  to  them. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings.     Reversed  and  remanded. 

Chattel  Mostoaqbs  —  Whbn  Fraudulent.  —  A  chattel  mortgage,  know- 
inglj  given  for  a  larger  amoant  than  is  due,  and  not  as  security  for  futurs 
advances,  is  fraudulent  in  law  as  to  the  creditors  of  the  mortgagor:  Tullj/  v. 
Harloe,  35  Cal.  302;  95  Am.  Dec.  102,  and  note.  Where  a  large  part  of  the 
debt  which  a  chattel  mortgage  is  given  to  secure  is  tictitious,  and  it  prefers 
creditors,  it  is  fraudulent:  Kea  v.  Epstein,  87  Ga.  115.  A  chattel  mortgage 
for  th«  benefit  of  certain  creditors  which  is  an  assignment  of  all  his  property  is 
void  as  to  unsecured  creditors:  Atkinson  v.  Wfidner,  79  Mich.  575.  See  also 
Divv«r  v.  McLaughlin,  2  Wend.  596;  20  Am.  Dec.  656. 


Omaha   and   Florence   Land   and   Teust   Com- 
pany V.  Parker. 

[33  Nebraska,  775.] 

Statuti  o»  Limitations  —  Absekce  from  State.  —  To  prevent  the  mnning 
of  the  statute  of  limitations  against  a  party  because  of  his  removal  from 
the  state/his  absence  must  be  such  as  will  prevent  the  bringing  of  an 
action  against  him  while  absent. 

Adtxrsk  Possession  bt  Agent  ub  Tenant.  —  Possession  of  land,  to  be  ad« 
verse,  must  be  made  by  means  of  actual  entry  and  occupation  thereof, 
but  such  possession  may  be  made  and  continued  either  by  the  adverse 
claimant,  or  by  his  agent  or  tenant  for  him. 
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Adykbsk  Possession  or  Land  mat  bs  Disclosed  by  the  appropriate  nse  of 
the  property  by  the  claimant,  or  by  his  agent  or  tenant  for  him,  accord- 
ing to  its  qaality  and  condition,  and  may  be  by  fencing  and  pasturing 
the  land,  or  by  oultiration  and  payment  of  taxes  thereon,  claiming  ta 
1m  the  owner  thereof. 

▲dvxrsk  Possession  bt  an  Absenteb  from  the  State.  —  When  adverse 
possession  of  land  is  begun  by  a  person  by  actual  entry,  and  continued 
by  him  through  his  agent  or  tenant,  his  absence  from  the  state  will  nut 
•ospend  the  right  to  bring  an  action  to  recover  the  possession  of  the 
land,  nor  interrapt  the  tanning  of  the  statute  of  limitations  in  his  favor. 

Congdon  and  Hunt^  for  the  plaintiff  in  error. 

Lake  and  Hamilton^  for  the  defendant  in  error. 

Maxwell,  C.  J.  This  action  was  brought  in  the  district 
court  of  Douglas  County  by  the  plaintiff  against  the  defendant 
to  recover  the  possession  of  *'  outlots  "  226  and  227  in  the  city 
of  Florence.  The  answer  contained,  —  1.  "A  general  denial  "; 
2.  "A  plea  of  title  in  the  defendant,  and  the  statute  of  limita- 
tions." To  this  answer  a  reply  was  filed,  setting  forth,  among 
other  things:  — 

"  1.  A  denial  that  the  statute  had  barred  the  action. 

"2.  Further  replying,  plaintiff  alleges  that  said  defendant 
is  now,  and  for  fifteen  years  last  past  has  been,  a  non-resident 
of  Nebraska,  and  has  visited  this  state  at  intervals,  remaining 
here  but  a  few  days  at  a  time,  the  aggregate  of  which  time, 
during  said  period,  would  not  exceed  ninety  days. 

"3.  That  the  lots  described  in  the  answer  lie  within  a  gen- 
eral inclosure,  including  eighty  acres  and  upwards,  composed 
of  numerous  and  similar  lots,  some  of  which  defendant  owns 
in  fee,  others  he  holds  as  co-tenant  of  an  undivided  moiety, 
and  others  still  that  he  neither  holds  nor  claims  to  hold  ad- 
versely. 

"  4.  That  said  lots  lie  within  the  corporate  limits  of  the  city 
of  Florence,  and,  as  designated  on  the  recorded  plat  thereof, 
are  entirely  surrounded  by  streets  dedicated  to  the  public,  and 
that  the  fence  comprising  the  general  inclosure,  as  above 
stated,  is  not  on  the  line  of  said  lots,  nowhere  touches  any  of 
them,  and  that  none  of  said  lots  are  inclosed  or  surrounded 
by  a  fence." 

"6.  That  neither  said  defendant  nor  any  one  else  has  been 
in  the  actual  possession  of  said  premises  at  any  time  during 
the  period  mentioned  in  said  answer.  The  testimony  shows 
that  the  defendant  lived  in  the  city  of  Florence  and  at  his 
home  just  outside  of  Florence,  which  is  known  as  the  Parker 
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homestead,  and  of  which  this  property  forms  a  part,  continu- 
ously from  the  year  1856  down  to  1878;  that  since  the  latter 
date  he  hag  resided  at  Davenport,  Iowa,  but  has  made  very 
frequent  visits  to  his  old  homestead  near  Florence,  at  inter- 
vals of  from  two  to  four  months,  remaining  there  each  visit 
from  a  few  days  to  as  long  as  one  month;  that  one  or  more  of 
his  family  has,  all  the  time  since  defendant's  removal  to  Daven- 
port, been  on  the  Florence  homestead,  with  authority  to  repre- 
sent defendant  there  as  agent  in  all  matters  pertaining  to  his 
property  interests,  and  has  been  in  the  actual  occupancy  of 
'outlets  226  and  227.'" 

The  testimony  shows  that  in  the  year  1865  defendant  re- 
ceived and  placed  upon  record  a  tax  deed  to  said  "outlots" 
226  and  227,  and  paid  the  unpaid  taxes  against  them,  which 
extended  back  to  the  year  1859,  and  has  ever  since  paid  the 
taxes  thereon;  that  in  the  spring  of  1866  he  sowed  these  lots 
with  blue-grass  seed,  and  subsequently  used  the  same  as  a 
pasture,  for  which  they  are  best  adapted  and  most  profitable. 
At  first  his  stock  was  herded  upon  these  lots  every  year,  ex- 
cluding the  claims  of  all  others,  and  later  the  lots  were  in- 
closed by  a  substantial  fence,  in  1873  and  1874,  and  they 
have  been  kept  fenced  and  been  used  as  a  pasture  all  the  time 
to  the  commencement  of  plaintiff's  action. 

In  Blodgett  v.  Utley^  4  Neb.  25,  the  case  of  Sage  v.  Hawley, 
16  Conn.  106,  41  Am.  Dec.  128,  was  cited  with  approval,  so  far 
as  it  relates  to  a  suspension  of  the  running  of  the  statute,  and 
it  was  held,  in  eftect,  that  if  the  right  to  bring  an  action  during 
the  defendant's  absence  was  not  suspended,  that  the  statute 
was  not  available  as  a  defense.  That  case  has  not,  so  far  as 
we  are  aware,  been  questioned.  The  question  was  carefully 
considered,  and  we  believe  the  decision  is  right,  and  it  will  be 
adhered  to. 

Now,  aside  from  section  17  of  the  code,  was  the  right  of  ac- 
tion suspended  during  the  defendant's  absence?  We  think 
not.  While  the  possession,  to  be  adverse,  must  be  actual  as 
contrasted  with  constructive  possession,  yet  such  possession 
may  be  by  an  agent  or  tenant:  1  Am.  &  Eng.  Ency.  of  Law, 
254,  and  ( ases  cited.  Actual  possession  is  simply  having  the 
property  in  the  immediate  control  or  power  of  the  party;  when 
applied  to  land,  it  means  an  actual  entry  and  occupation 
thereof.  This  occupation  may  be  disclosed  by  the  appropriate 
use  of  the  property  according  to  its  quality  and  condition,  and 
may  be  by  fencing  and  pasturing  the  land,  by  cultivation  and 


Jan.  1892.]  Rublee  v.  Davis.  509 

payment  of  taxes,  claiming  to  be  the  owner  thereof.  Tliia 
occupation,  if  begun  by  a  person  b}'  actual  entry,  may  be  con- 
tinued by  him  by  his  agents  or  servants,  because  he  is  thus 
retaining  the  possession  through  them:  1  Am,  &  Eng.  Ency. 
of  Law,  184  g,  184  h,  and  cases  cited.  The  absence  of  the  de- 
fendant from  the  state  did  not  suspend  the  right  of  the  plain- 
tiff to  bring  an  action  to  recover  the  possession  of  the  land  in 
question.  The  land  was  in  Douglas  County,  and  in  the  pos- 
session of  the  defendant,  through  his  agent,  and  the  plaintifif 
could  have  proceeded  against  him  and  his  agents  to  recover 
the  possession:  Gartrell  v.  Stafford,  12  Neb.  545;  41  Am,  Rep. 
767.  Having  failed  to  do  so,  the  action  is  barred.  The  judg- 
ment of  the  court  below  is  right,  and  is  affirmed. 


LiMTTATIOMS  07  ACTIONS  —  EvFKCT  OV  AbsKNCK  TROM  StaTK  UPON.  — 
Aba«nc«  of  a  party  from  the  stat*  stops  the  running  of  the  statute  of  limita- 
tions as  to  causes  against  him,  bat  not  as  to  those  in  his  favor:  Stone  v.  Ham- 
null,  83  Cal.  547;  17  Am.  St.  Rep.  272.  The  statute  of  limitations  does  not 
ma  in  favor  of  a  defendant  while  he  is  absent  from  the  state,  no  matter  if  he 
WM  absent  whea  the  cause  of  action  accrued;  and  whenever  he  departs  from 
the  state  after  having  come  into  it,  the  running  of  the  statute  is  suspended 
from  that  time,  and  daring  his  absence:  Stanley  v.  Stanley,  47  Ohio  St.  225; 
SI  Adl  St.  Rep.  806,  and  note;  extended  note  to  Moore  v.  Armstrong,  36 
Am.  Dee.  72. 

Adtsbss  Possbuion  —  PossKssioN  ox  Tbnant  or  Aoint  that  of  Land- 
LOBD  OR  Principal.  — The  connected,  successive,  and  continuous  possessioa 
of  a  landlord  by  his  tenant,  his  heirs  aud  their  grantees,  may  be  tacked  to- 
gether so  as  to  form  a  continnons  aud  aninterrupted  posses-sion  adverse  to 
the  true  owner  for  the  period  required  by  the  statute:  Ramtey  v,  OUnny,  45 
Minn.  401;  22  Am.  St.  Rep.  786.  The  possession  of  a  tenant  or  agent  em- 
ployed to  hold  possessioa  is  the  possession  of  the  person  under  whom  he 
holds:  McColmanr.  Wilkes,  3  Strob.  465;  51  Am.  Dec.  637;  McLean  v.  SwUh^ 
106  N.  C.  172.  PoMeMion  by  a  tenant  is  the  sam*  in  all  respeeta  as  if  by 
the  pvtj  hiiBMlf:  Thaauu  t.  BumeU,  128  IlL  87. 


RUBLBB  V.  DaVW. 
[St  NnaASKA,  779.] 
MMOIIABM  IVfTBOmNTI  —  FaILURI  or  CoNaiDBBATIOK  —  Boiri  FiDR 
HoLDSB.  —  A  holder  of  negotiable  paper,  who  purchasea  it  before  ma- 
tarity,  for  a  valuable  consideration,  in  the  ordinary  course  of  business, 
with  knowledge  that  it  was  made  in  consideration  of  an  executory  con- 
tract of  warranty  between  the  original  parties,  but  without  knowledge 
of  the  failure  of  the  warranty,  or  of  facts  sufficient  to  put  him  on  in- 
quiry until  after  his  purchase,  takes  it  free  from  any  defense  by  th« 
maker  because  of  the  breach  of  warranty. 
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NieonABLB  Instruments  —  Bona  Fid*  Holder.  — One  who  purchases  ne- 
gotiable  paper  before  its  maturity,  for  a  valuable  consideration,  in  the 
Qsual  course  of  business,  without  knowledge  of  facts  which  impeach  its 
validity  as  between  antecedent  parties,  or  which  ought  to  excite  sus- 
picion in  the  mind  of  a  prudent  man,  is  a  bona  fide  holder,  and  takes  the 
paper  free  from  defense  on  the  part  of  the  maker. 

E.  J.  Clements  and  C.  A.  Munn^  for  the  plaintiff  in  error. 

E.  J.  Babcock  and  H.  E.  Babcock,  for  the  defendant  in  error. 

NoRVAL,  J.  This  suit  was  brought  in  the  county  court  of 
Valley  County,  by  the  plaintiff  in  error,  to  recover  the  amount 
of  two  promissory  notes,  dated  May  4,  1885,  due  thirteen 
months  after  date,  one  for  $200  and  the  other  for  $150,  pay- 
able to  J.  F.  Coleman  or  order,  and  executed  by  the  defend- 
ants. The  petition  is  in  the  usual  form  when  an  action  is 
brought  by  an  indorsee  of  a  promissory  note  against  a  maker. 

The  answer  sets  up  that  the  notes  were  given  as  part  con- 
sideration for  a  jack  purchased  by  the  makers  of  the  payee; 
that  the  animal  was  warranted  to  be  a  sure  foal-getter;  and 
the  defendants  aver  that  the  warranty  has  failed,  and  that 
the  plaintiff  purchased  the  notes  with  notice  of  and  subject 
to  the  equities  of  the  makers.  The  reply  denies  every  allega- 
tion of  the  answer. 

The  cause  was  tried  in  the  county  court  without  a  jury,  and 
«  judgment  was  rendered  in  favor  of  the  defendants. 

At  the  request  of  the  plaintiff,  the  county  court  made  special 
findings  of  facts,  which  are  set  out  in  full  in  the  transcript. 
The  plaintiff  prosecuted  a  petition  in  error  to  the  district  court, 
where  the  judgment  of  the  county  court  was  affirmed,  and  the 
plaintiff  brings  the  cause  here  for  review  on  error. 

The  sole  question  to  be  decided  is  this:  Is  the  judgment  of 
the  county  court  sustained  by  the  findings  of  fact?  The  facts 
found  by  the  county  court  are  as  follows:  — 

1.  That  the  notes  set  forth  in  plaintiff's  petition  were  given 
by  the  defendants  H.  S.  Davis  and  A.  Francis  Davis  at  the 
time  and  in  the  manner  set  forth  in  said  petition,  and  were 
secured  by  a  chattel  mortgage  on  a  jack. 

2.  That  said  notes  were  given  for  the  purchase  price  of  a 
certain  jack,  and  a  part  consideration  for  the  giving  of  said 
notes  was  the  warranting  of  said  jack  to  be  a  sure  foal- getter 
by  said  Coleman. 

3.  That  a  bill  of  sale  of  said  jack,  containing  a  warranty 
that  he  was  a  sure  foal-getter  was  given  by  said  J.  F.  Coleman 
to  Henry  S.  Davis  and  A.  Francis  Davis,  which  bill  of  sale 
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was  recorded  in  the  county  clerk's  ofl&ce  of  Valley  County  on 
the  fifth  day  of  May,  1885. 

4.  That  said  notes  were  purchased  of  said  J.  F.  Coleman  by 
plaintiff,  without  fraud  on  his  part,  on  or  about  the  first  day 
of  June,  1885,  in  the  ordinary  course  of  his  business,  and  tlie 
plaintiff  paid  therefor  the  sum  of  two  hundred  dollars,  being 
the  reasonable  and  fair  value  of  said  notes  at  that  time,  and 
that  said  notes  were  indorsed  by  said  Coleman. 

5.  That  before  plaintiff  purchased  said  notes,  he  knew  that 
they  were  given  in  payment  of  the  purchase  of  a  certain  jack, 
and  was  told  by  witness  Johnson  that  the  value  of  said  jack 
depended  wholly  on  his  being  a  sure  foal-getter,  in  answer  to 
an  inquiry  of  plaintiff  as  to  the  security  on  said  notes. 

6.  That  before  plaintiff  purchased  said  notes,  he  was  told  by 
the  defendant  H.  S.  Davis  that  he  would  give  no  further  se- 
curity on  said  notes  unless  he  knew  whether  the  jack  was  as 
represented  and  guaranteed  by  Coleman. 

7.  That  the  plaintiff  had  no  actual  notice  of  the  bill  of  sale 
and  the  warranty  therein  contained,  which  were  recorded  as 
aforesaid,  and  no  actual  knowledge  of  any  of  the  facts,  save  in 
the  conversation  had  with  the  witness  Johnson  and  defendant 
H.  S.  Davis. 

8.  That  said  jack  was  brought  into  Valley  County  from 
Missouri  a  short  time  before  Coleman  sold  him  to  the  Da- 
vises,  and  that  neither  H.  S.  Davis,  A.  Francis  Davis,  nor 
the  plaintiff  knew  at  the  time  plaintiff  purchased  said  notes 
that  there  was  a  failure  of  consideration  or  a  breach  of  said 
warranty,  and  that  neither  of  said  parties  knew,  nor  had  any 
means  of  knowing,  of  said  breach  of  warranty  or  failure  of 
consideration  until  late  in  the  fall  of  1885. 

Is  the  defense  of  breach  of  warranty  available  against  the 
plaintiff?  A  holder  of  negotiable  paper,  who  purchases  it  be- 
for  maturity,  for  a  valuable  consideration,  in  the  usual  course 
of  busitiess,  without  knowledge  of  facts  which  impeach  its 
validity  as  between  antecedent  parties,  is  regarded  a  bona  fids 
holder  and  takes  the  paper  free  from  defense  on  the  part  of 
the  maker.  This  court  said,  in  Dobbins  v.  Oberman,  17  Neb. 
163,  that  *'  to  defeat  a  recovery  thereon,  it  is  not  sufficient  to 
show  that  he  took  it  under  circumstances  which  ought  to  ex- 
cite suspicion  in  the  mind  of  a  prudent  man.  To  have  that 
effect,  it  must  be  shown  that  he  took  the  paper  under  circum- 
stances showing  bad  faith  or  want  of  honesty  on  his  part." 

Testing  the  facts  in  the  case  before  us  by  this  rule,  are  they 
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BuflBcient  to  defeat  the  action?  It  appears  from  the  finding  of 
facts  that  the  plaiutiflF  purchased  the  notes  in  suit  of  the  payee 
in  good  faith,  in  the  ordinary  course  of  his  business,  before 
due,  and  paid  for  them  their  reasonable  and  fair  value.  True, 
he  was  aware,  when  he  took  the  notes,  that  they  were  origi- 
nally given  in  payment  of  a  jack  sold  by  the  payee  to  the 
makers,  and  that  the  animal  was  warranted  by  the  seller,  but 
he  had  no  knowledge  that  there  was  a  breach  of  warranty,  nor 
were  the  facts  or  circumstances  brought  to  his  knowledge  suf- 
ficient to  charge  him  with  notice  thereof.  At  the  time  the 
notes  were  indorsed  to  the  plaintiff,  it  was  not  known  to  the 
makers  that  there  would  be  a  breach  of  warranty,  so  had  in- 
quiry been  made  of  the  defendants,  at  or  prior  to  the  purchase 
of  the  paper,  the  plaintifif  would  not  have  ascertained  that  any 
defenses  existed  against  the  same.  Although  the  plaintiff 
knew  when  he  bought  the  notes  for  what  they  were  given  and 
that  the  jack  was  warranted,  that  fact  alone  is  not  suflBcient 
to  prevent  the  plaintiff  from  being  a  bona  fide  holder.  To 
have  that  effect,  he  must  also  have  known  when  he  bought 
the  notes  that  the  warranty  had  failed,  or  possessed  knowledge 
of  facts  suflBcient  to  put  him  upon  inquiry,  which,  if  followed, 
would  have  led  to  its  discovery.  This  the  record  fails  to  dis- 
close. It  only  inferentially  appears  that  there  has  been  a 
breach  of  the  warranty,  and  there  is  no  finding  of  fact  as  to 
the  actual  value  of  the  jack.  Unless  he  was  entirely  worth- 
less and  possessed  no  value,  there  could  not  have  been  an  en- 
tire failure  of  the  consideration  given  for  the  notes.  While  it 
is  doubtless  true  that  the  value  of  a  jack  depends  largely  upon 
his  capability  to  produce  foals,  yet  we  cannot  take  judicial 
notice  that  where  a  jack  is  not  a  sure  foal-getter  he  has  no 
marketable  value. 

The  case  of  Miller  v.  Ottaway,  81  Mich.  196,  21  Am,  St.  Rep. 
513,  cited  by  plaintiff  in  error,  is  quite  in  point.  That  was  a 
Buit  upon  a  negotiable  promissory  note,  given  for  a  span  of 
mares  and  two  colts.  The  mares  were  warranted  by  the  seller 
to  be  with  foal.  The  plaintiff  purchased  the  note  before 
maturity,  paying  full  value  therefor;  and  while  he  knew,  at 
the  time,  of  the  warranty,  he  had  no  knowledge  of  its  breach 
The  defendant  did  not  know  that  the  mares  were  not  with  foal 
until  some  time  after  the  transfer  of  the  note.  The  court, 
after  quoting  from  Parsons  on  Bills  and  Notes,  and  citing  nu- 
merous authorities,  in  the  opinion,  say:  "  From  the  foregoing 
authorities,  and  upon  reason,  the  correct  doctrine  appears  to 
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be,  that  it  is  not  a  good  ground  of  defense  against  a  bona  fide 
bolder  for  value  tbat  be  was  informed  tbat  tbe  note  was  made 
in  consideration  of  an  executory  contract,  unless  he  was  also 
informed  of  its  breach.     If  be  had  knowledge  of  the  breach, 

the  defense  may  be  interposed The  note  in  question 

being  valid  in  its  inception,  and  not  subject  to  any  condition, 
a  collateral  agreement  to  warrant  the  mares  to  be  with  foal 
cannot  be  set  up  as  a  defense  to  the  action  in  this  case,  where 
the  plaintiff  purchased  in  good  faith  for  value,  and  without 
notice  or  knowledge  of  any  breach  of  the  warranty.  A  mere 
collateral  agreement  or  warranty,  made  at  the  time  the  note 
was  given,  does  not  affect  the  validity  or  negotiability  of  the 
note,  although  the  purchaser  before  maturity  may  know  of 
such  agreement." 

None  of  the  cases  cited  upon  the  brief  of  defendant  in  error 
are  applicable  to  the  state  of  facts  existing  in  this  case.  There 
is  nothing  to  show  bad  faith  or  want  of  honesty  of  purpose  on 
the  part  of  the  plaintiff  in  the  purchase  of  the  note.  He  is  an 
innocent  purchaser,  and  the  breach  of  warranty  is  no  defense 
to  the  action.  The  judgments  of  the  district  and  county 
courts  are  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings.   

Nkqotiablb  Inrtrumbitts  —  Bona  Fids  Purchaskrs  —  Who  abx.  —  The 
posseuioQ  of  tL  negotiable  instrament,  acquired  in  good  faith  and  in  tbe  usual 
eourse  of  business,  constitutes  the  holder  a  purchaser,  whether  the  person 
from  whom  he  received  it  had  title  or  not:  Wilson  v.  Denton,  82  Tex.  531;  27 
Am.  St.  Rep.  908,  and  note  with  cases  collected;  note  to  Rice  ▼.  Jones,  14 
Am.  St.  Rep.  809;  extended  notes  ta  Kelly  t.  Whitney,  30  Am.  Rep.  701; 
Firiit  National  Bank  v.  County  Commissioners,  100  Am.  Deo.  196;  Bay  v. 
Coddinglon,  9  Am.  Dec.  273.  One  who  takes  by  indorsement  a  negotiable 
promissory  note  before  its  maturity  in  payment  of  an  existing  d«bt  is  a  bona 
/id*  holder  thereof:  Heffron  r.  Cunningham,  76  Tex.  812. 
AM.  »T.  &v.,  Vok  XXIZ.  -tt 
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Overton  Bridge  Company  v.  Means. 

133  Nebraska,  857.] 
OoKFOKATiONS  —  EXECUTIONS  AGAissT.  —  The  property  of  a  public  corpora- 
tion, inch  as  a  railroad  or  bridge  compauy,  which  is  essential  to  the  exer- 
•ise  of  its  corporate  franchise  and  the  discharge  of  the  dnties  it  has 
SMamed  towards  the  general  public  cannot,  without  statutory  authority, 
b«  sold  to  satisfy  a  commou-law  judgment,  either  on  execution  or  in  pur- 
suance of  an  order  or  decree  of  court.  The  only  remedy  of  the  judgment 
creditor  in  such  case  is  to  obtain  the  appointment  of  a  receiver  and  a 
sequestration  of  the  company's  earnings. 

C.  W.  McNamar,  for  the  appellant. 

0.  A.  Abbottf  for  the  appellees. 

Post,  J.  The  plaintiff,  the  Overton  Bridge  Company,  is  a 
corporation  organized  for  the  purpose  of  constructing  and 
maintaining  a  toll-bridge  over  the  Platte  River,  near  the  vil- 
lage of  Overton,  in  Dawson  County.  In  the  fall  of  1886  it 
entered  into  a  contract  with  the  defendant  Means,  in  pursuance 
of  which  the  latter  erected  the  bridge  in  controversy,  on  the 
range  line  between  the  ranges  19  and  20.  Soon  after  the  com- 
pletion of  said  bridge,  the  proper  authorities  of  Dawson  and 
Phelps  counties  opened  a  road  along  said  range  line  and  over 
said  bridge,  and  said  bridge  has  been  used  by  the  public  ever 
since  as  a  highway.  For  the  purpose  of  assisting  in  the  build- 
ing of  said  bridge,  Overton  precinct,  in  Dawson  County,  voted 
to  issue  the  bonds  of  said  precinct  in  the  sum  of  six  thousand 
dollars.  Said  bonds  were  subsequently  issued  and  delivered 
to  the  plaintifiF  company,  and  by  it  turned  over  to  defendant 
Means,  in  part  payment  of  the  amount  due  under  his  contract. 
There  being  a  further  sum  due  on  said  contract,  defendant 
brought  suit  in  the  district  court  of  Dawson  County,  and  on 
the  twenty-sixth  day  of  April,  1888,  recovered  judgment  against 
the  plaintiff  company  for  $2,681  and  costs.  Afterward,  an 
execution  was  issued  and  placed  in  the  hands  of  the  defendant 
Taylor,  as  sheriff  of  Dawson  County,  who  levied  upon  the 
bridge  in  controversy  as  real  estate  to  satisfy  said  execution, 
said  company  having  no  other  property.  The  plaintifiF  there- 
upon filed  its  petition  in  the  district  court  of  Dawson  County, 
by  which  it  seeks  to  have  defendant  perpetually  enjoined  from 
selling  said  bridge  to  satisfy  the  aforesaid  judgment.  On  final 
hearing,  the  district  court  entered  a  decree  enjoining  the  sale 
of  the  bridge  on  said  execution,  but  ordered  the  defendant 
Taylor,  as  a  special  master,  to  sell  said  bridge  and  all  the 
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rights  of  the  plaintiff  company  to  maintain  the  same,  includ- 
ing its  franchise,  for  the  purpose  of  satisfying  the  judgment 
aforesaid.  From  that  decree  plaintiff  has  appealed  to  this 
court. 

We  have  not  been  referred  to  any  provision  of  statute  which 
will  authorize  the  seizure  and  sale  of  the  bridge  in  controversy 
to  satisfy  an  ordinary  judgment  at  law,  either  upon  execution 
or  decree  of  a  court  of  chancery.  If  the  decree  of  the  district 
court  can  be  upheld,  it  must  be,  therefore,  by  an  application  of 
the  principles  of  the  common  law.  We  have,  in  our  investi- 
gation of  the  question  involved,  found  no  case  the  doctrine  of 
which  sustains  the  contention  of  defendant.  On  the  other 
hand,  we  believe  the  rule  deducible  from  all  the  (jases  may  be 
safely  stated  as  follows:  The  property  of  strictly  private  cor- 
porations, such,  for  instance,  as  manufacturing,  mining,  and 
trading  companies,  and  perhaps  those  in  which  the  public  is 
indirectly  interested,  as  libraries,  hospitals,  and  the  like,  is 
liable  to  be  taken  on  execution  precisely  as  the  property  of  an 
individual  debtor,  but  the  property  of  corporations  which  are 
classed  as  public  agencies,  such  as  railroad  and  bridge  com- 
panies, which  is  essential  to  the  exercise  of  their  corporate 
franchise  and  the  discharge  of  the  duties  they  have  assumed 
toward  the  general  public,  cannot,  without  statutory  author- 
ity, be  sold  to  satisfy  a  coinraoii-law  judgment,  either  on  exe- 
cution or  in  pursuance  of  an  order  or  decree  of  court:  Oooch 
V.  McGee,  83  N.  C.  59;  35  Am.  Rep.  3  jS;  Baxter  v.  Nashville 
etc.  Turnpike  Co.,  10  Lea,  488;  Louisville  W.  Co.  v.  Hamilton, 
81  Ky.  517;  Palestine  v.  Barnes,  50  Tex.  538;  Oue  v.  Tidewater 
Canal  Co.,  24  How.  257;  Seymour  v.  Milford  &  C.  Turnpike 
Co.,  10  Ohio,  476;  Foster  v.  Fowler,  60  Pa.  St.  27. 

It  is  said  by  Morawetz,  in  his  work  on  private  corporations, 
section  1125:  "If  a  corporation  has  received  aid  from  the  gov- 
ernment for  a  public  purpose,  any  property  of  the  company 
necessary  to  enable  it  to  accomplish  this  purpose  is  impressed 
with  a  trust  in  favor  of  the  public,  and  cannot  be  seized  and 
sold  by  the  creditors  of  the  company  under  execution.  Prop- 
erty acquired  by  the  company  by  purchase,  if  not  necessary 
to  enable  it  to  perform  its  duties  to  the  public,  may  be  taken 
under  an  attachment  or  execution;  but  after  exhausting  this 
class  of  property,  the  only  remedy  of  a  judgment  creditor  is  to 
obtain  thu  appointment  of  a  receiver  and  a  sequMtnttion  of 
the  company's  earnings." 

The  privileges  conferred  by  law  upon  corporations  to  con- 
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struct  railroads,  canals,  bridges,  etc.,  are  conferred  with  a  view 
to  the  use  and  accommodation  of  the  public,  and  to  permit 
the  property  necessary  for  the  accommodation  of  the  public 
to  be  taken  and  sold  by  creditors  would  be  to  defeat  the  prime 
object  of  the  statute  which  endows  such  companies  with  cor- 
porate existence.  The  bridge  in  this  case  was,  on  its  comple- 
tion, dedicated  to  the  use  of  the  public,  as  was  intended  from 
the  first,  and  has  continued  to  be,  and  is  now,  a  part  of  the 
public  highway  of  the  state;  and  it  is  not  the  policy  of  the  law 
to  permit  it  to  be  diverted  from  such  use. 

The  judgment  is  reversed,  and  the  cause  remanded  to  the 
district  court,  with  directions  to  enter,  a  decree  in  accordance 
with  the  prayer  of  the  petition. 

ExBCUTiON  AGAINST  CoRPORATK  FRANCHISES.  —  Execation  oannot  b«  levied 
on  corporate  franchises  and  rights  or  on  property  essential  to  th«  enjoyment 
thereof:  Susquehanna  Canal  Co.  t.  Bonham,  9  Watts  ft  S.  27;  42  Am.  Deo. 
316,  and  note.  A  turnpike  road  is  not  the  subject  of  lery  under  execution, 
where  the  defendant  has  no  interest  in  the  luid  and  no  right  saTO  that  of 
maintaining  the  road  and  receiving;  tolls:  Ammant  r.  New  Alexandria  etc 
Tumpiie  Road,  13  Serg.  ft  B.  210;  16  Am.  Deo.  698^  and  «stend«d  i 
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Shahan  v.  Swan. 

[48  Ohio  Stati.  25.] 

Evidence. — The  Ohdbr  in  Which  Evidence  shall  bi  Intboduoed  may 
be  determined  by  the  trial  court,  in  the  exercise  of  a  aoand  discretion, 
and  the  fact  that  parol  evidence  of  the  terms  of  an  alleged  oontract  wae 
received  before  evidence  was  oflFered  showing  acts  of  part  performance 
does  not  entitle  the  losing  party  to  a  new  trial  or  a  reversal  of  the  judg* 
ment,  if  evidence  of  such  performance  is  afterwards  offered  and  received. 

Appellate  Practice  —  Questions  or  Fact. — The  supreme  court  of  Ohio 
will  not  examine  the  evidence  before  a  trial  court,  except  to  the  extent 
of  determining  whether  the  finding  of  such  court  was  supported  by  any 
evidence.  If  the  evidence  upon  wuich  the  finding  of  the  court  was 
based  consisted  of  proof  of  declarations  of  parties  long  since  deceased, 
made  at  a  remote  period  of  time  to  persons  who  are  now  very  aged,  and 
who  had  no  interest  in  the  matter  or  in  preserving  suoh  declarations  in 
their  memories,  yet  if  such  evidence  satieties  the  trial  oourt  of  the  exist- 
ence of  such  declarations,  the  appellate  court  will  not  interpose  to  set 
aside  a  finding  ba^ed  thereon. 

Statute  or  Frauds.  —  Acts  of  Part  Performancb  which  will  take  a  parol 
agreement  out  of  the  statute  of  frauds  must  be  such  as  dearly  refer  to 
some  contract  in  relation  to  the  subjeot''natter  in  dispute.  If  all  the 
acta  done  are  of  such  a  character  that  ttiey  lo  not  indicate  that  they 
were  done  in  the  performance  of  any  contract  or  agreement  respecting 
property  rights  of  any  kind,  but  were  richer  tlie  manifestation  of  a 
benevolent  and  afTectionate  disposition  on  the  part  of  a  ehililless  counle 
towards  a  grateful  and  affectionate  child,  placed  in  their  custody  by  a 
destitute  anil  homeless  mother,  then  suoh  acts  cannot  be  referred  to  an 
alleged  pirol  agre  ment  to  make  such  child  their  heir  and  leave  it  their 
property. 

Statitte  of  Fratds.  — A  Parol  Aorekment  between  a  Mother  and  a 
CiliLDi.E.i.s  CorpLR,  to  the  effect  that  if  she  will  giro  them  her  infant, 
and  surrender  all  right  to  its  custody,  and  forever  conceal  from  it  the 
fact  of  her  motherliood,  they  will  adopt  and  keep  such  infant  as  their 
chdd  and  heir,  and  that  at  their  death  it  shall  succeed  to  all  their  prop« 
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•rty,  will  not  be  specifically  enforced  in  equity,  though  th«  mother  sur- 
readered  her  child  as  stipulated,  and  it  vras  received  by  the  couple  and 
raised  as  their  child  and  given  their  name  and  resided  with  them  until 
married  with  their  consent,  the  child  on  its  part  performing  all  the 
duties  usually  performed  by  an  affectionat«  child  for  and  towards  its 
parents.  Tliese  various  acts  cannot  be  regarded  as  a  part  performanca  of 
the  contract  sufficient  to  take  it  out  of  the  statute  of  frauds,  because 
they  are  not  necessarily  referable  to  it,  but  are  acts  such  as  may  haT» 
keen  prompted  merely  by  benevolence  and  a£Fection. 

H.  H.  Greer,  Dirlam  and  Leyman,  and  I%eodors  Hall^  for 
the  plaintiff  in  error. 

Critch field  and  Graham,  Estep  and  Dichey,  Seltoyn  N.  Owen^ 
and  W.  W.  Boynton,  for  the  defendant  in  error. 

Bradbury,  J.  The  pleadings  in  the  action,  together  with 
the  findings  of  the  court,  show  that  Mary  J.  Swan,  the  de- 
fendant in  error,  in  the  year  1840,  being  then  about  two  years 
old,  and  living  with  her  mother,  a  woman  in  humble  circum- 
stances, near  Worthington,  Ohio,  attracted  the  notice  of  James 
E.  Woodbridge  and  his  wife,  who  resided  in  Mt.  Vernon,  Ohio, 
were  in  prosperous  circumstances,  childless,  and  without  ex- 
pectation of  children  being  born  to  them;  that  the  Wood- 
bridges,  then  visiting  at  Worthington,  entered  into  negotiations 
with  the  mother  respecting  her  said  child,  which  resulted  in 
the  mother  yielding  to  them  the  person  of  the  child,  and  their 
carrying  her  home  with  them  on  their  return;  that  they  gave 
their  name  to  the  infant,  and  entered  in  their  family  Bible 
her  birth,  as  their  own  offspring;  that  they  reared  her  ten- 
derly, taught  her  to  believe  that  she  was  their  child  by  birth, 
and  carefully  educated  her;  that  when  she  reached  a  suitable 
age  they  introduced  her  into  society  as  their  own  daughter; 
that  she  was  an  affectionate  and  dutiful  child,  and  in  all  re- 
spects discharged  the  duties  of  a  daughter,  and  continued  to 
reside  in  the  family  until  her  marriage,  at  which  ceremony 
she  was  given  away  by  James  E.  Woodbridge  as  his  daughter; 
that  in  August,  1874,  James  E.  Woodbridge  died  intestate, 
having  made  no  provision  for  the  defendant  in  error,  and  his 
property,  real  and  personal,  passed  to  his  wife,  who  survived 
him  a  few  months,  and  who,  by  will,  made  some  provision  for 
defendant  in  error,  but  devised  to  others  the  bulk  of  the  prop- 
erty that  came  to  her  from  her  husband,  said  James  E.  Wood- 
bridge. 

The  questions  made  during  the  progress  of  the  action  in  the 
circuit  court  are  numerous,  and  many  of  them   interesting, 
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most  of  which  have  been  elaborately  and  ably  presented  to 
this  court  in  the  briefs  of  counsel.  However,  according  to 
the  view  we  have  taken  of  the  case,  it  has  not  been  found 
necessary  to  discuss  or  determine  all  of  them,  and  we  have 
therefore  confined  ourselves  to  such  of  the  questions  as  we 
deemed  most  material  in  deciding  the  cause. 

We  are  confronted  at  the  door  of  the  inquiry  in  this  case 
with  the  question  whether  the  contract  set  up  in  the  petition, 
even  had  it  been  in  writing,  and  signed  by  the  party  to  be 
charged  with  its  performance,  created  such  a  right  or  interest 
in  his  estate  as  to  entitle  defendant  in  error  to  its  specific 
performance,  or  whether  it  is  not  rather  to  be  regarded  as  par- 
taking of  the  nature  of  a  personal  agreement,  the  violation  of 
which  would  only  entitle  the  party  aggrieved  to  an  action  for 
damages.  The  contract  provides,  generally,  that  she  shall  be 
made  the  heir  of  Mr.  Woodbridge,  and  shall  succeed  to  his 
property  at  his  death.  It  can  hardly  be  contended  that  this 
created  an  estate  or  interest  in  her  to  or  in  the  particular  par- 
cels of  property,  real  or  personal,  owned  by  him  at  the  time  it 
was  made,  or  that  any  such  interest  or  estate  attached  to  spe- 
cific parcels  of  after-acquired  property  as  it  may  have  been 
successively  acquired  by  him;  if  so,  he  would  have  been  de- 
prived of  the  power  of  disposing  of  it  so  as  to  bar  her  right, 
except  to  one  who  might  take  for  value  and  without  notice. 
This  cannot  reasonably  be  supposed  to  have  been  within  the 
contemplation  of  the  parties.  Neither  does  any  plan  seem  to 
have  been  in  the  minds  of  the  parties  by  which  this  heirship 
and  succession  should  be  brought  about.  It  could  not  be  done 
by  the  laws  of  descent,  for  there  was  then  no  statute  author- 
izing an  adoption;  only  heirs  by  blood  could  acquire  property 
in  that  way.  Did  they  contemplate  a  will  or  some  conveyance, 
in  escrow  perhaps,  to  he  delivered  and  become  operative  upon 
the  death  of  Mr.  Woodbridge?  Did  they  foresee  or  intend  the 
consequences  that  either  method  would  have  on  the  rights  of 
Mrs.  Woodbridge?  To  these  questions  no  answer  can  be  re- 
turned; not  even  the  slightest  cue  to  their  solution  can  be 
found  in  the  history  of  the  transaction. 

If  the  contract  created  a  personal  obligation  only,  then  its 
breach  would  entitle  the  party  injured,  not  to  its  specific  per- 
formance, but  to  an  action  for  damages,  measured  by  the  value 
of  the  estate  she  should  have  succeeded  to,  in  which  case  the 
action  should  have  been  brought  against  the  estate  of  James 
E.  Woodbridge,  after  the  claim  had  been  presented  and  re- 
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jected,  and  would  be  subject  to  the  limitation  in  favor  of  execu- 
tors and  administrators  provided  in  section  6113,  Revised 
Statutes.  While  the  determination  of  this  question  —  whether 
the  contract  ie  one  that,  in  any  event,  would  be  specifically 
performed  — against  defendant  would  be  decisive  of  the  case, 
we  prefer  to  place  the  decision  upon  the  determination  of 
another  question,  equally  decisive,  and  about  which  we  have 
no  doubt. 

If  the  contract  should  be  treated  as  divisible,  so  that,  to  the 
extent  which  it  related  to  the  personalty,  no  note  or  memoran- 
dum in  writing  would  be  required  by  the  clause  of  the  statute 
of  frauds  relating  to  the  sale  of  lands,  and  be  held  to  be 
capable  of  performance  within  a  year,  so  as  not  to  be  ob- 
noxious to  the  clause  of  the  statute  relating  to  contracts  not 
so  capable  of  performance,  then  the  omission  of  Mr.  Wood- 
bridge  to  provide  for  her  succession  to  it  is  but  the  breach  of 
a  contract  relating  to  personalty  which  can  be  compensated 
in  damages,  and  she  would  have  a  claim  against  his  estate  for 
the  amount  thereof,  which,  as  has  already  been  seen,  must 
have  been  presented  to  his  personal  representative  before  an 
action  could  be  brought,  and  would  be  subject  to  the  four 
years'  limitation  provided  in  section  6113,  Revised  Statutes. 

The  action  before  us,  however,  is  not  of  that  character,  but 
is,  in  all  essential  particulars,  one  for  the  specific  performance 
of  the  contract  set  forth  in  the  petition;  and  that  contract,  we 
think,  is  entire.  Whatever  the  defendant  in  error  and  her 
mother  were  to  do  applied  equally  to  every  part  of  that  which 
the  Woodbridges  were  to  perform,  and  as  it  concerns  an  in- 
terest in  lands,  it  is  required  by  the  statute  of  frauds  to  be  in 
writing,  subject,  of  course,  to  the  rule  that  permits  certain  acts 
of  part  performance  to  withdraw  it  from  the  operation  of  the 
statute. 

The  circuit  court,  on  the  trial  of  the  action,  admitted,  over 
the  objections  of  plaintiff  in  error,  parol  testimony  of  the  terms 
of  the  alleged  contract,  before  evidence  was  introduced,  showing 
acts  of  part  peformance.  This,  it  is  claimed,  is  error,  for 
which  the  judgment  should  be  reversed.  In  support  of  this 
view  they  cite  the  cases  of  Lindsay  v.  Lynch,  2  Schoales  &  L. 
1,  Maddison  v.  Alderson,  L.  R.  8  App.  C.  467,  Dale  v.  Hamil- 
ton, 5  Hare,  369,  and  some  others,  as  well  as  the  most  distin- 
guished text-writers  on  the  subject  of  the  specific  performance 
of  contracts.  The  authorities  are  too  numerous  to  render  prac- 
ticable their  review  in  detail,  but  an  examination  of  them  will 
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Bhow  that  the  order  in  which  evidence  should  be  admitted  was 
not  under  discussion,  but  rather  the  effect  to  be  given  to  it 
when  received,  and  the  holdings  and  opinions  were,  that  parol 
proof  of  the  terras  of  the  parol  contract  should  not  be  con- 
sidered as  affecting  the  rights  of  the  parties  until  part  per- 
formance of  the  contract  had  been  established.  The  statement 
of  the  case  as  well  as  the  language  used  by  the  chancellor  in 
the  case  first  cited  {Lindsay  v.  Lynch,  2  Schoales  &  L.  1)  dis- 
closes that  the  parol  evidence  of  the  contract  had  in  fact  been 
admitted,  the  lord  chancellor  (Lord  Redesdale)  saying: 
"  The  statute  of  frauds  prohibits  my  entering  into  the  evidence 
of  Blake  on  the  subject," —  Blake  having  already  testified  to 
the  terms  of  the  parol  contract  in  dispute. 

In  practice,  it  would  be  impracticable  to  defer  hearing  parol 
evidence  of  the  terms  of  a  parol  contract  respecting  land 
until  the  court  ascertained  that  it  had  been  partly  performed; 
it  would  involve  the  necessity  of  hearing  the  case  in  detail 
and  considering  one  branch  of  the  evidence  before  the  re- 
mainder of  it  was  admitted  at  all.  And  whatever  the  rule 
may  be  elsewhere,  in  Ohio  the  practice  is  to  permit  a  party  to 
introduce  all  the  evidence  he  can  produce  that  is  pertinent  to 
the  issue  on  trial,  the  order  of  its  introduction  to  be  determined 
by  the  court,  in  the  exercise  of  a  sound  discretion. 

One  of  the  facts  in  issue  on  the  trial  in  the  circuit  court 
was,  whether  a  contract  had  been  made  as  set  forth  in  the  peti- 
tion. The  evidence  objected  to.  and  admitted  over  the  objec- 
tion, was  pertinent  to  that  issue,  and  therefore  admissible  in 
the  first  instance,  though  it  could  have  no  effect  until  the  con- 
tract had  been  taken  out  of  the  operation  of  the  statute  of 
frauds  by  proof  of  part  performance. 

The  principal  contention  had  in  the  circuit  court  over  the 
facts  of  the  case  was  in  respect  to  proof  of  the  parol  contract 
Bet  forth  in  the  petition,  the  defendant  in  error  contending  that 
she  was  given  to  the  Woodbridges  by  her  mother,  under  a  con- 
tract to  the  effect  that  if  her  mother  should  forever  renounce 
all  claim  and  right  to  her  care  and  custody,  and  -keep  secret 
the  fact  of  her  motherhood,  Woodbridge  and  wife  would  adopt 
and  keep  her  as  their  own  child  and  heir,  and  that  at  the 
death  of  said  James  E.  Woodbridge  she  should  succeed  to  the 
title  and  possession  of  all  his  property.  On  the  other  hand, 
plaintiffs  in  error  contended  that  the  Woodbridges.  desiring  an 
object  upon  which  to  bestow  their  affections,  and  influenced 
by  feelings  of  benevolence  and  sympathy  for  her  unfortunate 
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condition  in  life,  relieved  her  mother  of  the  burden  of  her  care 
and  maintenance,  as  an  act  of  pure  charity,  without  entering 
into  any  contract  in  respect  thereof. 

The  circuit  court  determined  this  contention  in  favor  of  the 
defendant  in  error,  finding  from  the  evidence  that  she  was 
taken  by  the  Woodbridges,  maintained  and  educated  by  them, 
pursuant  to  the  contract  asserted  by  her.  Counsel  for  plain- 
tiflfs  in  error  earnestly  and  vigorously  urge  this  court  to  review 
that  finding.  They  insist  that  the  arrangement,  whatever  it 
may  have  been,  was  by  parol;  that  no  living  witness  to  its 
terms  was  produced  at  the  trial;  that  both  of  the  Woodbridges 
were  then  dead,  and  the  mother  had  not  been  heard  from  for 
forty  years;  and  that  the  only  evidence  of  its  ternis  were  the 
declarations  of  Woodbridge,  made  more  than  forty  years  before 
the  trial,  and  since  carried  in  the  memory  of  persons  having 
no  interest  in  the  matter,  and  who  had  reached  an  extreme 
old  age  at  the  time  they  testified.  These  statements  of  counsel 
are  borne  out  by  the  record.  We  do  not  doubt  the  soundness 
of  the  propositions  that  evidence  of  this  character  is  frequently 
unsatisfactory,  and  at  all  times  requires  careful  examination 
and  close  scrutiny,  and  that  estates  of  deceased  persons  should 
not  be  diverted  from  their  lawful  channels  of  descent  by  other 
than  convincing  evidence.  But  we  know  of  no  absolute  rule 
of  law  that,  in  this  state,  limits  the  effect  to  be  given  to  the 
evidence  of  the  declarations  made  by  deceased  persons.  That, 
like  all  other  evidence,  should  receive  the  credit  that  inher- 
ently belongs  to  it,  —  neither  more  nor  less. 

The  duty,  however,  of  hearing  and  considering  the  weight 
of  the  evidence  and  determining  questions  of  fact  is  not  cast 
upon  this  court  by  the  statutes  of  the  state  defining  and  pre- 
scribing its  duties,  but  is  thrown  upon  the  circuit  court  in 
cases  of  the  character  of  the  one  before  us.  We  must  assume 
that  the  circuit  court  approached  the  performance  of  its  duty 
in  this  particular,  fully  comprehending  the  danger  to  be  ap- 
prehended from  the  class  of  testimony  on  which  defendant  in 
error  relied io  support  her  petition;  and  that  the  court,  know- 
ing that  the  tenor  of  the  evidence  of  even  an  honest  witness 
might  be  entirely  changed  by  the  lapse  of  a  word  or  sentence 
during  the  thirty  or  forty  years  that  elapsed  between  his  hear- 
ing Mr.  Woodbridge's  statement  and  his  repeating  it  on  the 
witness-stand,  gave  to  such  evidence  all  the  scrutiny  its  nature 
required.  And  further,  we  must  also  assume  that  that  court 
comprehended  the  danger  that  waits  upon  all  attempts  to 
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divest  the  heir  of  his  inheritance  by  diverting  the  descent  of 
estates  from  their  regular  and  legal  channel  by  other  than 
convincing  evidence.  That  court  had  the  witnesses  before  it, 
observed  their  deportment,  gauged  their  intelligence,  and  was 
possessed  of  all  those  other  advantages  that  attend  a  court 
placed  face  to  face  with  the  witness  undergoing  examination. 
Evidence  that  seems  extremely  slight  to  a  tribunal  having 
before  it  only  the  written  statement  of  a  witness  may  be  rea- 
sonably satisfactory  to  one  who  had  the  witness  before  it  in 
person. 

The  court,  however,  will,  in  a  proper  case,  examine  the  evi- 
dence in  a  case  before  it,  to  determine  if  there  was  any  evidence 
to  support  the  finding  of  the  trial  court.  We  did  so  in  this 
case;  and  the  bill  of  exceptions  discloses  evidence  which,  if 
believed  in  the  exact  terms  in  which  it  was  delivered,  is  suffi- 
cient to  support  the  finding  in  this  particular. 

The  circuit  court  also  found  "  that  such  part  performance 
was  had  of  such  contract,  by  the  parties  thereto,  and  by  the 
plaintiff,  in  the  rendition  of  such  service  and  the  performance 
of  such  duties,  as  to  take  the  case  out  of  the  operation  of  the 
statute  of  frauds." 

The  acts  found  by  that  court,  and  held  by  it  to  constitute 
part  performance  of  the  contract,  are  as  follows:    "  That  the 
mother  of  the  plaintiff,  in  pursuance  of  said  contract,  surren- 
dered the  care,  custody,  control,  and  education  of  the  plaintiff 
to  said  James  E.  Woodbridge,  when  she  was  about  two  years 
of  age,  and  forever  concealed  from  the  plaintiff  the  fact  of  her 
motherhood,  and  wholly  gave  up  its  society  and  custody;  and 
the  said  James  E.  Woodbridge  continued  the  care,  custody, 
control,  and  education  of  the  plaintiff  until  she  became  of  age, 
/*■*  and  thereafter  she  continued  to  live  in  his  family,  continuously 
r     bestowing  on  said  James  E.  Woodbridge  and   Lydia,  his  wife, 
,'     all  the  affection  and  performing  all  the  services  of  a  daughter 
(:      until  she  was,  by  said  James  E.  Woodbridge,  given  away  as 
his  daughter  in  marriage  in  the  year  1870.     The  said  James 
E.  Woodbridge  and   Lydia,  his  wife,  carefully  concealed  from 
said  plaintiff  the  fact  that  she  was  not  their  daughter,  the  said 
Lydia  breaking  the  news  of  that  fact  to  her  for  the  first  time 
on  the  day  after  said  James  E.  Woodbridge  was  buried. 

"The  court  further  find  that  the  plaintiff,  during  all  those 
years,  was  kind,  affectionate,  and  obedient  to  both  the  said 
James  E.  Woodbridge  and  Lydia.  his  wife,  and  did  perform 
about  the  house  those  domestic  services,  did  render  those  do- 
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mestic  duties,  and  did  perform  those  oflRces  of  kindness  and 
affection  which  a  daughter  usually  renders  for  parents  to 
whom  she  is  attached  or  bound  by  the  ties  of  blood  and  affec- 
tion; that  said  James  E.  Woodbridge  entered  in  the  family 
Bible  the  name  'Mary  J.  Woodbridge,  born  February  2, 1838,' 
as  the  designation  of  parentage  and  date  of  birth  of  said 
plaintiff." 

A  large  proportion  of  the  elaborate  briefs  of  counsel  is  de- 
iroted  to  the  discussion  of  the  sufficiency  of  these  acts  to  con- 
«titute  such  part  performance  of  the  contract  as  will  take  it 
out  of  the  statute  of  frauds.  The  adjudications  upon  the  sub- 
ject are  innumerable,  and  not  always  in  harmony  with  each 
other,  and  they  have  been  supplemented  by  the  reasonings  of 
a  large  number  of  able  text-writers.  The  authorities,  in  the 
main,  if  not  exclusively,  support  two  rules  upon  the  subject, 
the  more  strict  of  which  requires  the  acts  of  part  performance 
to  be  referable  to  the  contract  set  up,  and  to  no  other  one. 
Lindsay  v.  Lynch,  2  Schoales  &  L.  1,  is  the  leading  case  in 
support  of  the  stricter  rule. 

The  greater  number  of  authorities,  however,  and  as  we 
think  the  better  reason,  is  satisfied  if  the  acts  of  part  per- 
formance clearly  refer  to  some  contract  in  relation  to  the  sub- 
ject-matter in  dispute;  its  terms  may  then  be  established  by 
parol. 

"  First,  then,  it  seems  evident  that  all  that  can  be  gathered 
from  acts  of  part  performance  is  the  existence  of  some  con- 
tract in  pursuance  of  which  they  are  done,  and  the  general 
character  of  the  contract;  they  cannot,  unless  possibly  in 
some  very  singular  case,  be  themselves  sufficient  evidence  of 
the  particular  contract  alleged,  because  they  cannot  in  them- 
selves show  all  the  terms  of  the  contract  from  which  they 
flow":  Fry  on  Specific  Performance,  sec.  558.  See  also  Brown 
on  Statute  of  Frauds,  sec.  455;  Forster  v.  Hale,  3  Ves.  712; 
Pomeroy  on  Specific  Performance,  sec.  107;  Anderson  v.  Chick, 
1  Bail.  Eq.  118;  Rathbun  v.  Rathbun,  6  Barb.  98;  Stoddard  v. 
Tuck,  4  Md.  Ch.  475;  Semmes  v.  Worthington,  38  Md.  298; 
Carlisle  v.  FlemiTig,  1  Harr.  (Del.)  421, 

Usually,  possession  is  the  act  of  part  performance  relied  on 
to  take  a  case  out  of  the  operation  of  the  statute  of  frauds; 
that,  of  course,  always  discloses  the  subject-matter  to  which 
it  refers,  and  courts,  in  discussing  its  sufficiency,  have  no  occa- 
sion to  expressly  declare  that  an  act  of  part  performance  must 
refer  to  the  subject-matter  of  the  contract  in  dispute,  but  it  is 
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apparent  that  such  qualification  is  always  understood.  Surely, 
acts  that  refer  to  some  contract  between  the  parties  respect- 
ing a  totally  different  subject-matter  than  the  one  in  dispute 
would  not  take  the  case  out  of  the  operation  of  the  statute. 
The  very  object  of  admitting  proof  of  part  performance  is  to 
show,  not  that  there  is  some  contract  between  the  parties 
about  something,  but  that  tliere  is  some  contract  between 
them  about  the  subject-matter  in  dispute,  in  order  that  the 
contract  set  up  respecting  it  may  be  established  by  parol.  In 
Maddison  v.  Alderson,  L.  R.  8  App.  C.  467,  on  page  476,  Lord 
Chancellor  Selborne  says  that  the  statute  does  not  apply 
where  the  right  to  relief  grows  out  of  "  equities  resulting  from 
res  gestae  subsequent  to  and  arising  out  of  the  contract.  So 
long  as  the  connection  of  those  res  gestx  with  the  alleged  con- 
tract does  not  depend  upon  mere  parol  testimony,  but  is  rea- 
sonably to  be  inferred  from  the  res  gestx  themselves,  justice 
seems  to  require  some  such  limitation  of  the  scope  of  the 
statute";  and  on  page  491  Lord  Fitzgerald  says:  "The  lord 
chancellor  has  well  laid  down  that  the  acts  relied  on  as  per- 
formance to  take  the  case  out  of  the  statute  must  be  unequivo- 
cally and  in  their  own  nature  referable  to  some  such  agreement 
as  that  alleged,  and  I  may  add,  must  necessarily  relate  to  and 
affect  the  land,  the  subject  of  that  agreement."  This  is  an 
instructive  case  respecting  the  doctrine  of  part  performance  in 
cases  of  the  character  of  that  before  us.  A  woman  had  been 
induced,  by  a  promise  to  leave  her  an  estate  for  life  in  land, 
to  serve  the  intestate  as  his  housekeeper,  without  wages,  for 
many  years,  and  to  give  up  other  prospects  of  an  establish- 
ment in  life.  The  denial  to  her  of  a  specific  performance  of 
the  contract  she  set  up  was  a  great  hardship  to  her,  but  lit- 
tle, if  any,  less  than  it  is  claimed  defendant  in  error  will  sus- 
tain if  relief  is  denied  her  in  the  case  before  us. 

The  mother  of  the  defendant  in  error  was  a  servant-girl, 
burdened  with  the  support  of  an  illegitimate  child  of  the  age 
of  about  two  years.  The  Woodbridges  were  prosperous  people 
without  children,  or  the  hope  of  any.  The  mother  gave  them 
the  child,  and  never  afterwards  revealed  her  motherhood. 
The  Woodbridges  received  the  infant,  reared  her  tenderly  in 
all  respects  as  if  she  were  their  own  daughter,  used  great  dil- 
igence in  guarding  from  her  any  knowledge  that  she  was  not 
of  their  blood,  and  she  in  turn  repaid  this  kindness  by  giving 
them  the  affection  and  performing  the  duties  of  a  daughter. 
Acts  of  this  character  are  not  usually  the  offspring  of  contract- 
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ual  relations.  Would  the  ordinary  observer  infer  from  them 
any  contract  whatever?  Would  they  not,  rather,  be  attributed 
to  higher  motives?  Even  if  we  acquit  the  mother  of  any  desire 
to  conceal  the  evidence  of  her  shame,  or  to  escape  the  burden 
of  supporting  her  infant,  yet  might  we  not  expect  at  her 
hands,  from  motives  of  maternal  affection  alone,  just  what  she 
did?  If  ahe  kept  the  child,  the  stigma  of  its  birth  would  cling 
to  it  through  life,  and  it  would  face  a  life  of  poverty,  if  not  of 
actual  want;  to  give  it  to  the  Woodbridges  and  conceal  its 
birth  would  be  to  remove  that  stigma  for  which  she  was  re- 
sponsible, and  open  up  to  it  a  useful  and  honorable  future. 
Whether  these  acts  of  alleged  part  performance  be  taken 
singly  or  collectively,  they  do  not  indicate  that  they  were 
done  in  performance  of  any  contract  or  agreement  respecting 
property  rights  of  any  kind,  but  rather  were  the  manifesta- 
tions of  a  benevolent  and  affectionate  disposition  on  the  part 
of  a  childless  couple  towards  a  gentle  and  affectionate  child 
whose  fate  was  placed  in  their  keeping  by  a  mother  who  was 
in  destitute  circumstances  and  homeless  herself. 

The  case  of  Van  Dyne  v.  Vreeland,  11  N.  J.  Eq.  370,  12  N.  J. 
Eq.  143,  is  in  many  respects  like  the  one  before  us.  And 
the  reasoning  of  the  court  in  that  case  would  entitle  the  de- 
fendant in  error  to  the  relief  demanded.  In  that  case,  how- 
ever, the  learned  chancellor  gave  but  slight  attention  to  the 
principles  that  underlie  and  support  the  doctrine  of  part  per- 
formance of  parol  contracts;  he  simply  recited  the  mutual 
acts  of  the  parties,  and  assumed  that  they  constituted  such 
part  performance  as  would  take  the  case  out  of  the  operation 
of  the  statute.  The  doctrine  of  that  case  (  Van  Dyne  v.  Vree- 
land,  11  N.  J.  Eq.  370;  12  N.  J.  Eq.  143)  finds  support  in 
Rhodes  v.  Rhodes,  3  Sand.  Ch.  279,  Sutton  v.  Hayderi,  62  Mo. 
101,  and  some  other  cases  in  that  state.  But  it  is  repudiated 
in  Wallace  v.  Rappleye,  103  111.  229;  Wallace  v.  Long,  105  Ind. 
522;  55  Am.  Rep.  222.  Much  stress,  in  some  of  the  cases  re- 
lied on  by  defendant  in  error,  is  laid  on  the  circumstances  that 
the  services  rendered  by  the  parties  seeking  specific  perform- 
ance were  not  capable  of  being  measured,  nor  intended  to  be 
measured,  by  any  pecuniary  standard,  and  therefore,  as  the 
party  had  no  adequate  remedy  at  law,  an  exception  should 
be  grafted  on  the  general  rule,  that  the  payment  of  the  con- 
sideration will  not  take  a  case  out  of  the  statute. 

This  general  rule  is  well  established  in  Ohio:  Sites  v.  Keller, 
6  Ohio,  483;  Pollard  v.  Kinner,  6  Ohio,  528.     And  the  rule  in 
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this  state  is  not  affected  by  the  circumstance  that  considera- 
tion was  paid  by  personal  services:  Howard  j.  Brower,  Z7  Ohio 
St.  402;  Crahill  v.  Marsh,  38  Ohio  St.  331. 

Notwithstanding  that  it  is  the  established  rule  in  Ohio  that 
the  payment  of  the  consideration,  even  in  the  personal  ser- 
vices of  the  party  seeking  relief,  does  not  ordinarily  constitute 
such  part  performance  as  will  take  a  case  out  of  the  operation 
of  the  statute  of  frauds,  we  do  not  wish  to  be  understood  to 
hold  that  cases  may  not  arise  wherein  specific  performance  of 
a  contract  in  parol  may  be  had,  on  the  ground  that  the  consid- 
eration had  been  paid  in  personal  services,  not  intended  to  be, 
and  not  susceptible  of  being,  measured  by  a  pecuniary  stan- 
dard. 

What  we  hold  in  the  case  before  us  is,  that  although  the 
services  rendered  by  the  defendant  in  error  may  have  been  of 
such  character,  yet  the  circumstances  under  which  they  were 
rendered,  when  considered  in  connection  with  the  other  alleged 
acts  of  part  performance,  do  not  indicate  that  they  were  done 
pursuant  to  any  contract  or  agreement  whatever  relating  to 
property;  and  that  this  class  of  cases  does  not  call  for  any 
further  relaxation  of  the  rule  requiring  proof  of  acts  of  part 
performance  to  take  a  case  out  of  the  operation  of  the  statute 
of  frauds.  This,  too,  is  an  extreme  case  of  its  class.  The  con- 
test is  over  an  estate  valued  at  about  forty  thousand  dollars. 
The  defendant  in  error  claims  to  succeed  to  it  all  by  virtue  of 
the  terms  of  a  parol  contract  made  when  she  was  a  small  in- 
fant, forty-six  years  before  the  trial  in  the  circuit  court.  The 
only  persons  to  whom  the  terms  of  the  alleged  contract  were 
confided  were  her  own  mother,  who,  at  the  time  of  the  trial, 
had  not  been  heard  from  for  over  forty  years,  and  her  foster 
parents,  James  E,  Woodbridge  and  wife,  both  of  whom  were 
dead;  and  the  only  proof  of  its  terms  was  the  declarations  of 
Mr.  Woodbridge,  casually  made  to  persons  having  no  pecu- 
niary interest  in  the  matter,  over  forty  years  ago. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  peti- 
tion dismissed,  at  the  costs  of  the  defendant  in  error. 

Trial  —  Ordkb  or  Evidknck.  —  The  order  of  evidence  U  within  the  ■onad 
discretion  of  the  cnurt:  K'tnnwt  City  v.  Bradbury,  45  Kan.  381;  23  Am.  St. 
Rep.  731;  Ponaar.  Ornw/or'l,  '23  Neb.  662;  8  Am.  St  Rep.  144,  and  note. 
Tlie  court  cannot  dictate  the  order  in  which  a  party  shall  put  in  his  evidence 
a«  to  a  question  of  fact:  Lnoia  v.  Sehwrnn,  93  Mo.  26;  3  Am.  St.  Rep.  611. 

Trial.  — The  ap|)ellat«  court  will  not  disturb  tindini^a  of  the  trial  coart 
when  there  it  evidence  sufficient  to  justify  them:  Devlin  t.  Quijg,  44  Minn. 
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534;  20  Am.  St.  Rep.  592;  Krider  v.  Milner,  99  Mo.  145;  17  Am.  St.  Rep. 
549;  Bochenstedt  v.  Perkins,  73  Iowa,  2.3;  5  Am.  St.  Rep.  652,  and  note. 

Specific  Performance  —  Statot*  of  Frauds.  —  An  agreement  by  a  man 
aud  hia  wife  to  adopt  a  child,  provide  and  care  well  for  her,  and  leave  her 
their  property  at  their  death,  performed  on  the  part  of  the  child,  ia  enforce- 
able as  to  the  property  upon  their  death:  Sharkey  v.  McDernott,  91  Mo.  647; 
60  Am.  Rep.  270,  and  note.  In  Pond  v.  Sherhnn,  132  111.  312,  the  court  re- 
fused to  enforce  specific  performance  of  a  somewhat  similar  contract,  on  the 
ground  that  the  adopted  child  had  never  been  in  possessioa  of  the  real  prop- 
erty which  the  adopters  bad  promised  to  devise. 


Columbus    and    Hocking  Coal    and   Iron    Com- 
pany V.  Tucker. 

[48  Ohio  State,  41.] 

A  Corporation  Authorized  by  its  Charter  to  Mini  Coal  hae  no  greater 
rights  than  those  of  private  persons  engaged  in  the  same  business,  and 
must,  to  the  same  extent  as  private  persons,  so  carry  on  its  business  as 
not  to  injure  other  persons  in  the  enjoyment  of  their  property  rights. 

Coal  Miners  —  Duty  of,  with  Respect  to  Debris.  —  If  a  corporation 
authorized  to  mine  for  coal  so  places  its  slack  and  refuse  upon  the  sur- 
face of  its  own  land  that  they  may  be  expected,  in  the  ordinary  course  of 
events,  to  wash  down  and  finally  reach  the  lands  of  others,  to  their  dam- 
age, such  corporation  is  liable  to  the  land-owner  injured  by  the  washing 
of  such  slack  and  refuse  into  a  creek  passing  through  his  land,  causing 
it  to  overflow  its  banks,  inundate  his  land,  and  cover  parts  of  it  with 
dibris;  nor  can  the  company  escape  liability  on  the  ground  that  what  it 
did  was  necessary  to  the  successful  conduct  of  its  business. 

A  Usage  Which  is  not  According  to  Law,  though  universal,  cannot  be 
set  up  to  control  the  law. 

Negligenck  —  Custom.  —  One  charged  with  negligence  will  not  be  allowed  to 
show  that  the  act  complained  of  was  customary  among  those  engaged  in  a 
similar  occupation,  or  placed  in  like  circumstances,  or  owing  similar  duties. 

A  Custom  of  Coal  Miners  to  so  Place  Slack  and  Othbb  Refuse  from 
their  mines  that  they  may  be  washed  down  upon  and  injure  the  lands  of 
others  is  not  lawful,  and  constitutes  no  defense  to  an  action  by  a  land- 
owner to  recover  damages  resulting  to  him  from  slack  and  refuse  being 
80  placed  that  it  was  washed  down  upon  and  injured  his  land. 

Statutory  Nuisance — Common -law  Remedy  for.  —  When  a  statute  has 
declared  that  certain  acts  constitute  a  nuisance,  and  that  any  person  in- 
tentionally doing  them  shall  be  deemed  guilty  of  a  misdemeanor,  the 
common  law,  if  an  individual  is  injured,  will  supply  a  oivil  remedy, 
though  the  statute  gives  none. 

Action  by  Tucker  against  the  Columbus  and  Hocking  Coal 
and  Iron  Company  to  recover  damages  for  injuries  to  his  land. 
The  defendant  was  an  Ohio  corporation.  The  plaintiflF  owned 
a  tract  of  land  through  which  flowed  Monday  Creek.     The 
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channel  of  this  creek,  until  after  the  acts  of  the  coal  company^ 
had  been  of  sufficient  capacity  to  carry  its  waters,  except  dur- 
ing unusual  freshets.  The  defendant  placed  the  slack,  dirt» 
and  other  refuse  from  its  mine  at  such  place  upon  its  lands 
that  they  were  carried  oflF  by  various  natural  streams  thereon 
emptying  into  Monday  Creek,  and  the  effect  of  their  being 
emptied  in  this  latter  creek  was  the  filling  of  its  channel 
through  the  plaintiff's  farm,  causing  it  to  overflow  its  banks, 
inundate  plaintiff's  land,  covering  a  portion  thereof  with 
ddbris,  and  rendering  it  valueless.  The  defendant  insisted 
that  its  mining  operations  were  conducted  in  a  prudent  and 
careful  manner,  and  in  the  mode  generally  employed  in  oper- 
ating similar  mines  in  the  neighborhood;  that  its  acts  were 
not  characterized  by  any  malice  or  negligence  towards  the 
plaintiff;  and  that  the  deposits  made  upon  its  own  land  were 
upon  the  only  feasible  places  on  which  they  could  be  deposited 
so  as  to  continue  the  carrying  on  the  business  of  raining  for 
coal.  Evidence  offered  upon  the  part  of  defendant  at  the  trial 
to  prove  that  its  mines  were  properly  located  and  their  opera- 
tions properly  conducted  in  the  ordinary  way  in  common  use 
in  mining  in  that  neighborhood,  and  in  the  only  possible  and 
feasible  way  in  which  the  defendant  could  deposit  its  debris, 
was  rejected,  upon  the  objection  of  the  plaintiff.  The  defend- 
ant requested  the  court  to  instruct  the  jury  that  it  was  a  cor- 
poration duly  empowered  by  its  charter  to  mine  coal,  and  that 
this  power  to  mine  coal  involved  the  power  to  do  all  things 
made  necessary  by  the  natural  conformation  of  the  land  and 
all  things  included  in  the  reasonable  and  proper  use  of  mining- 
lands.  The  court  refused  to  give  the  charges  requested  by 
the  defendant,  and  in  their  stead  charged  the  jury  as  follows: 
"The  first  principal  question  that  will  demand  your  attention 
is,  wliether  or  not  the  defendant  intentionally  threw  and  de- 
posited, and  permitted  to  be  thrown  and  deposited,  the  coal- 
dirt,  slack,  and  refuse  from  its  coal  mines  into  Sugar  Creek, 
or  in  the  immediate  vicinity  of  such  creek,  with  the  purpose 
and  intention  of  having  the  same,  by  operation  of  rain  falling 
upon  it,  wash  into  the  said  creek.  This  is  averred  in  the  peti- 
tion and  denied  in  the  answer,  and  before  the  plaintiff  will  be 
entitled  to  a  verdict  at  your  hands,  he  must  satisfy  you  by 
preponderance  or  greater  weight  of  the  evidence  the  truth  of 
such  averment.  If  he  shall  fail  to  satisfy  you  of  the  truth  of 
this  averment,  that  will  be  an  end  of  your  labors;  for  in  that 
event  your  verdict  must  be  for  the  defendant.     For  though 
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the  defendant  says  in  its  answer  that  it  was  guilty  of  no  negli- 
gence or  carelessness  in  the  operation  of  its  coal  mines,  and 
deposited  its  slack  upon  the  only  feasible  place  for  its  deposit, 
etc.,  and  this  is  denied  in  the  reply,  yet  the  plaintiff  can  only 
recover  because  of  the  fact  of  his  petition;  and  the  only  wrong 
conduct  complained  of  in  the  petition  is  this  intentional  de- 
posit of  slack,  etc.,  into  the  stream,  or  in  such  proximity  thereto 
that  it  was  intended  it  should  wash  in  said  creek;  and  it  is 
for  the  consequence  of  this  wrongful  conduct  upon  the  part  of 
the  defendant  that  the  plaintiff  may  recover The  ques- 
tion that  you  have  to  deal  with  is  as  to  whether  the  defend- 
ant, during  the  time  complained  of  in  the  petition,  did  the 
acts  therein  charged,  and  whether  injuries  resulted  to  the 
plaintiff's  land  therefrom.  You  will  observe  the  defendant 
must  have  intentionally,  during  the  time  complained  of  in  the 
petition,  March  1,  1883,  to  April  24,  1886,  the  date  of  filing 
the  petition,  deposited  this  slack  or  refuse  from  its  mines  in 
this  creek,  or  at  some  place  that  it  would  naturally  and  neces- 
sarily be  carried  into  said  creek,  or  it  must  have  intentionally 
permitted  the  same  to  be  done.  And  by  permission  here  is 
meant,  that  having  the  power  and  control  over  the  operation 
of  said  mines,  and  knowing  said  slack  and  refuse  was  being 
so  deposited,  failed  and  neglected  to  prevent  the  same.  Where 
the  slack  and  refuse  is  not  thrown  or  deposited  directly  in  the 
creek,  but  at  a  place  where  it  is  claimed  it  will  be  washed  into 
such  stream,  the  defendant's  intention  must  be  gathered  from 
the  circumstances  under  which  the  same  was  deposited.  One 
is  presumed  to  have  intended  the  natural  consequence  of  his 
act  purposely  done;  and  if  this  slack  or  refuse  was  deposited 
at  such  a  place  by  the  defendant  that  it  must  naturally  and 
necessarily  be  washed  into  the  creek  or  stream,  the  intention 
that  it  would  be  so  washed  must  be  presumed.  This  is  a 
practical  question,  and  the  defendant  must  be  held  to  the 
exercise  of  care  and  caution  in  the  deposit  of  its  slack,  to 
avoid  its  being  washed  into  the  stream;  and  that  is  such  care 
and  caution  that  a  man  of  ordinary  prudence  and  intelligence, 
desirous  of  preventing  such  slack  being  washed  into  said 
stream,  would  exercise  in  making  such  deposits;  and  if  it 
could  not  be  deposited  upon  said  land  without  its  being  neces- 
sarily washed  in  the  stream,  as  must  be  apparent  to  any  man 
of  ordinary  intelligence,  then  it  was  the  duty  of  the  defendant 
not  to  cause  its  deposit  upon  said  land.  Upon  the  other  hand, 
the  defendant  cannot  be  held  liable  for  any  unusual  result, 
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or  one  that  would  not  be  anticipated  by  a  man  exercising 
ordinary  intelligence  while  depositing  the  slack  upon  his  own 
land;  and  if  injury  resulted  from  such  deposit  to  another,  it 
must  be  held  an  accident  for  which  the  defendant  is  not  re- 
sponsible; so  you  will  look  into  this  testimony  and  determine: 
Did  the  defendant  deposit,  or  permit  to  be  deposited,  the  slack 
and  refuse  from  its  coal  mines  in  this  stream?  or  did  it  deposit 
such  slack  and  refuse  at  some  place  or  places,  whether  upon 
its  own  land  or  elsewhere,  from  which  it  was  its  legal  duty  to 
know  that  such  slack  and  refuse  would  be  washed  into  the 
stream?  and  was  such  slack  and  refuse  washed  from  thence 
into  the  stream?"  Verdict  and  judgment  for  plaintiff,  from 
which  the  defendant  prosecuted  a  writ  of  error. 

F.  W.  Merrick^  L.  D.  Vickert,  and  George  K.  Nashj  for  th§ 
plaintiff  in  error. 

S.  H.  Bright  and  R.  F.  Price,  for  the  defendant  in  error. 

Spear,  J.  The  issue  in  this  case  is  narrowed  by  the  plead- 
ings to  a  small  compass,  though  the  argument  has  taken  a 
wide  range.  We  think  the  case  may  be  determined  by  the 
application  of  simple  and  well-settled  rules  of  law. 

By  its  answer,  the  company  denied  that  the  deposits  of  slack 
and  refuse  were  made  or  permitted  with  the  purpose  of  having 
them  washed  down  onto  plaintiff's  lands,  and  denied  negli- 
gence, but  did  not  deny  that  it  made  the  deposits  and  per- 
mitted them  to  remain  at  the  places  in  the  petition  charged, 
nor  that  they  were  deposited  in  such  manner  as  that  they 
would  be,  and  were,  carried  away  by  the  streams.  In  the 
view  of  the  trial  court,  therefore,  there  was  practically  but  one 
question  for  the  jury  to  pass  upon  in  determining  the  liability 
of  the  company,  in  case  damage  were  proved  as  the  result  of 
the  defendant's  acts,  and  plaintiff's  own  acts  did  not  prevent 
a  recovery,  and  that  was,  whether  or  not,  in  making  and  con- 
tinuing the  deposits,  the  company's  managers  knew,  or  ought 
as  reasonable  men  to  have  known,  that  they  would  be  washed 
down  by  the  streams  and  thus  injure  the  plaintiff. 

It  ii  fundamental,  we  presume,  that  an  owner  of  land  has 
the  right  to  enjoy  the  soil  itself,  in  its  natural  state,  unaffected 
by  the  tortious  acts  of  a  neighboring  land-owner,  and  where 
the  land  is  located  along  the  margin  of  a  stream,  he  is,  as  a 
riparian  owner,  entitled,  as  an  incident  to  his  estate,  to  the 
natural    flow  of  the  water  of  the  stream  in  its  accustomed 
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channel,  undiminished  in  quantity  and  unimpaired  in  qual- 
ity, except  where  his  estate  is  servient  to  one  which  dominates 
it,  and  except  as  to  injury  which  may  be  done  to  it  by  one  in 
the  performance  of  an  act  lawful  in  itself  and  done  in  a  man- 
ner which  does  not  involve  malice  or  negligence:  Washburn  on 
Easements  and  Servitudes,  4th  ed.,  316;  Johnson  v.  Jordan,  2 
Met.  234;  37  Am.  Dec.  85.  This  was  the  position  of  plaintiff 
as  to  his  land  on  Monday  Creek,  and  as  to  the  waters  of  that 
stream. 

It  is  not  claimed  that  the  plaintiff's  land  is,  in  any  legal 
sense,  servient  to  that  of  the  coal  company.  But,  broadly 
stated,  the  claim  of  the  company  is,  that  being  a  corporation 
authorized  to  mine  coal  in  the  state,  and  owning  the  lands 
upon  and  in  which  its  mines  are  situate,  and  conducting  a 
business  which  is  of  great  importance  to  the  public  as  tending 
to  develop  the  natural  resources  of  the  country,  it  has  the 
right  to  place  its  slack  and  refuse  upon  the  surface  of  its  own 
land  at  such  points  as  is  necessary  for  its  convenience  in  the 
carrying  on  of  its  current  and  future  mining  operations,  and 
that  if  it  makes  such  deposits  carefully,  without  malice,  but 
solely  with  a  view  to  the  reasonable  and  successful  mining  of 
its  coal,  this  is  no  more  than  is  warranted  by  the  common 
usage  of  other  coal  companies  and  operators  of  the  Hocking 
Valley  and  that  section  of  the  state,  and  is  but  a  lawful  and 
proper  use  of  its  own  lands;  and  although  the  slack  and  refuse 
so  deposited,  in  the  ordinary  course  of  things,  may,  when 
placed  there,  be  expected  to  wash  down  and  finally  reach  the 
lands  of  the  plaintifi",  to  his  damage,  yet  it  is  damnum  absque 
injuria,  and  there  can  be  no  recovery. 

Of  course  the  right  of  the  coal  company  as  a  land-owner 
to  the  natural  and  full  use  of  its  soil  is  measured  by  the  same 
rule  as  that  applied  to  the  like  right  of  the  plaintiff.  But  the 
right  it  insists  upon  is  something  diflFerent  from  the  natural 
and  ordinary  use  of  the  soil.  While  not  an  unusual  one,  per- 
haps, with  those  engaged  in  the  same  business  in  the  locality', 
it  is  an  exceptional  rather  than  a  common  and  ordinary  one. 
It  is  not  incidental  to  the  use  of  the  soil  itself,  as  such;  in- 
deed, is  destructive  of  what  is  the  most  common  use  of  the 
soil,  viz.,  for  agricultural  purposes.  Yet  it  is  not  necessarily 
an  improper  or  unlawful  use.  Whether  it  is  so,  or  not,  de- 
pends upon  the  circumstances.  The  course  of  business  is  to 
take  the  coal  in  a  body  from  the  inside  of  the  mines  to  the 
surface,  there  screen  it,  and  dump  the  slack  and  refuse  on  its 
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own  land,  but  in  such  places  that,  owing  to  the  conformation 
of  the  ground,  it  may  be  carried  down  the  tributaries,  and 
into  Monday  Creek.  If  the  company  may  lawfully  do  this, 
even  though  the  probable  and  natural  effect,  known  to  the 
company's  managers  at  the  time,  is,  that  the  deposits  will 
wash  down  onto  and  injure  the  plaintiflF's  lands,  or  pollute 
the  water  of  Monday  Creek,  then  there  can  be  no  recovery,  and 
the  judgments  below  should  be  reversed. 

That  the  coal  company  is  a  corporation  can  make  no  differ- 
ence in  the  case.  Its  rights  are  just  as  great,  and  no  greater, 
than  those  of  a  private  person  in  the  same  business.  That  it 
is  authorized  by  its  charter  to  mine  coal  generally  in  Xhe  state 
cannot  enlarge  its  rights  in  any  particular  locality.  Even  had 
its  charter  empowered  it  to  establish  a  business  and  oarry  it 
on  in  a  particular  place,  it  cannot  be  presumed  that  the  state 
has  intended  to  authorize  it  to  carry  on  the  business  in  a  man- 
ner destructive  of  the  property  rights  of  others  without  com- 
pensation. While  the  thing  to  be  done  may  be  lawful  in  a 
general  way,  there  are  and  must  be  limitations  upon  the 
means  by  which  it  is  to  be  done.  Nor  is  it  of  consequence 
that  the  operation  of  the  company's  mines  tends  to  the  devel- 
opment of  the  natural  resources  of  the  country.  But  few  en- 
terprises, the  product  of  which  is  useful,  fail  to  advance  the 
general  good.  Along  with  many  evils  attending  the  working 
of  this  class  of  organizations,  valuable  services  have  been  ren- 
dered to  the  public  by  them,  and  many  comforts  and  neces- 
saries are  aflforded  the  people  by  them  which  the  capital  of 
single  individuals  would  be  inadequate  to  produce.  At  the 
same  time,  they  are  not,  in  the  eye  of  the  law,  public  enter- 
prises, but,  on  the  contrary,  are  organized  and  maintained 
wholly  and  entirely  for  private  gain;  and  so  soon  as  gain 
ceases  to  follow  their  operation,  just  as  soon  do  the  operations 
themselves  cease. 

Equally  immaterial,  as  we  think,  is  the  matter  of  custom 
among  coal  operators  in  the  Hocking  Valley  and  the  sur- 
rounding mining  districts  near  thereto  of  depositing  slack 
and  refuse  on  their  own  lands,  when  such  custom  is  invoked 
to  justify  deposits  so  placed  as  to  naturally  allow  them  to 
wash  down,  to  the  injury  of  lands  lying  below  them.  The 
rights  of  the  plaintiff  to  the  uninterrupted  use  of  his  land 
and  the  unimpaired  use  of  the  water  of  Monday  Creek  being 
secured  to  him  by  the  common  law,  how  is  it  possible  that  a 
custom  can  deprive  hi'.ii  of  them?     Why  should  a  usage,  the 
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effect  of  which,  if  recognized,  is  to  permit  one  man  to  take 
from  another  his  property  rights  without  compensation,  be 
sanctioned?  If  it  be  assumed  that  the  custom  is  a  general 
one,  then  it  is  part  of  the  common  law  itself,  and  there  would 
be  presented  an  instance  of  two  rules  of  law,  equally  binding, 
and  yet  wholly  inconsistent  the  one  with  the  other.  If  it  be 
claimed  that  the  custom  is  a  particular  one,  then  we  have  the 
anomaly  of  a  land-owner's  common-law  right  in  his  land 
taken  from  him  by  a  usage  of  a  particular  trade,  established 
by  strangers,  which  it  is  not  pretended  he  has  ever  been  cog- 
nizant of,  much  less  assented  to.  To  have  affected  the  plain- 
tiff, the  custom  must  have  been  shown  to  be  reasonable  and 
certain,  known  to  him,  or  to  have  been  so  general  and  well 
established  that  knowledge  would  be  presumed,  peaceably 
acquiesced  in,  and  not  unjust,  oppressive,  or  in  conflict  with 
an  established  rule  of  public  policy.  The  alleged  custom  pos- 
sessed scarcely  one  of  these  attributes.  Even  though  it  had 
been  common  throughout  the  state,  it  would  not  avail.  A 
usage  which  is  not  according  to  law,  though  universal,  cannot 
be  set  up  to  control  the  law:  Meyer  v.  Dresser^  16  Com.  B.,  N.  S., 
646;  Stoevery.  Whitman,  Q  Binn.416;  Inglebright  y.  Hammond, 
19  Ohio,  337;  53  Am.  Dec.  430.  Nor  could  the  testimony 
offered  avail  the  defendant  on  the  question  of  negligence. 
Evidence  of  a  particular  custoni  is  sometimes  admitted  to  ex- 
plain a  contract,  to  ascertain  the  intention  of  the  parties  when 
it  has  not  been  fully  expressed  in  the  contract,  to  interpret 
the  otherwise  indeterminate  intentions  and  acts  of  the  parties, 
or  to  show  that  the  mode  in  which  a  contract  has  been  per- 
formed is  the  one  customarily  followed  by  others  engaged  in 
the  same  calling  or  trade.  But  as  a  general  proposition,  one 
"  charged  with  negligence  will  not  be  allowed  to  show  that  the 
act  complained  of  was  customary  among  those  engaged  in  a 
similar  occupation,  or  those  placed  under  like  circumstances 
or  owing  similar  duties.  Such  an  offer  is,  in  effect,  to  show, 
as  an  excuse  for  defendant's  negligence,  a  custom  of  others 
to  be  equally  negligent":  Deering  on  Negligence,  sec.  9; 
Cleveland  v.  New  Jersey  Steamboat  Co.,  6  Hun,  523;  Judd  v. 
Fargo,  107  Mass.  264;  Hinckley  v.  Barnstable,  109  Mass.  126; 
Miller  v.  Pendleton,  8  Gray,  547;  Bailey  v.  New  Haven  etc.  Co., 
107  Mass.  496;  Littleton  v.  Richardson,  32  N.  H.  59;  SewaWa 
Falls  Bridge  Co.  v.  Fisk,  23  N.  H.  171;  Crocker  r.  Schureman, 
7  Mo.  App.  358.     That  others  engaged  in  like  business  have 
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been  accustomed  to  disregard  the  rights  of  their  neighbors  can 
furnish  no  justification  to  the  defendant  to  do  so. 

The  further  claim  of  the  company  that  it  had  the  right  to 
make  the  deposits  in  the  places  complained  of,  because  it  was 
necessary  to  the  successful  conduct  of  its  own  business  to  so 
place  them,  seems  no  less  wanting  in  substance.  The  effect 
is  to  measure  the  rights  of  the  plaintiff  in  his  lands  and  in 
the  waters  of  Monday  Creek  by  the  convenience  or  necessity 
of  the  company's  business.  An  owner  of  land  in  Ohio  is  not 
subject  to  any  such  narrow  and  arbitrary  rule.  If  the  injury 
complained  of  were  merely  a  fanciful  wrong,  or  produced  sim- 
ply personal  discomfort,  such  as  any  dweller  in  a  town  is  ne- 
cessarily subjected  to  by  reason  of  the  operations  of  trade  which 
may  be  there  carried  on,  and  which  are  actually  necessary, 
not  only  for  the  enjoyment  of  property,  but  for  the  benefit  of 
the  inhabitants  of  the  town  and  the  public  at  large,  there 
might  be  no  real  ground  of  complaint;  but  where  the  result  of 
the  acts  of  one  on  his  own  land  is  a  direct  and  material  injury 
to  the  property  and  property  rights  of  another,  a  very  different 
question  arises,  and  in  such  case  the  maxim.  Sic  utere  tuo  ut 
alienum  non  laedas,  applies.  Upon  reason,  we  think  the  propo- 
sition sound,  that  where  no  right  by  prescription  exists  to  carry 
on  a  particular  business  in  a  particular  manner,  at  a  particu- 
lar place,  and  the  natural  and  necessary  result  of  the  place 
selected  and  the  manner  adopted  is  to  cause  material  injury  to 
the  property  rights  of  another,  it  is  not  a  sufl&cient  defense  to 
an  action  for  damages  to  show  that  the  locality  where  it  is 
carried  on  is  one  generally  in  use  by  persons  in  such  business, 
and  the  manner  in  which  it  is  carried  on  is  commonly  adopted 
by  others  in  such  business,  even  though  it  appear  that  the  use 
made  of  the  land,  while  not  the  common  and  ordinary  use  of 
land  as  such,  is  not  an  unnatural  nor  improper  one  in  and  of 
itself,  nor  even  an  unusual  one,  and  the  proposition  will  be 
found  sustained  by  abundant  authority.  From  the  scores  of 
cases  we  are  content  to  cite  Tipping  v.  St.  Helena  Smelting  Co., 
4  Best  &  S.  60S,  615;  11  H.  L.  Cas.  642;  Bamford  v.  Turnley, 
3  Best  &  S.  61.  In  the  latter  case  defendant  was  the  owner  of 
land  on  which  was  clay  well  adapted  to  the  making  of  brick. 
He  dug  the  clay,  molded  it,  and  proceeded  to  burn  it  on  the 
land,  to  the  damage  of  the  plaintiff.  The  court  held  that  an 
action  for  a  nuisance  would  lie.  Attention  is  specially  called 
to  the  opinion  of  Bramwell,  B.  Attention  is  also  called  to  Shear- 
man and  Redfield  on  Negligence,  sees.  733,  734:    "It  is  a  gen- 
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eral  principle  that  any  person  who,  without  authority,  diverts 
the  whole  or  any  part  of  the  water  of  a  stream  from  its  natural 
course,  or  interferes  with  its  natural  current,  is  responsible,  ab- 
i  solutely,  and  without  anj  question  of  negligence,  to  any  one  who 
■  is  entitled  to  have  the  water  flow  in  its  natural  state."  "Any 
use  of  the  land  near  a  stream,  or  of  the  water  of  the  stream  it- 
self, which  renders  the  water  unwholesome,  offensive,  or  unfit 
for  the  purposes  for  which  it  is  used,  is  unlawful;  and  any  ripa- 
rian owner  who  is  damaged  by  such  unlawful  acts  has  an  ac- 
tion for  his  damages  against  the  author  of  the  wrong." 

If  this  view  of  the  law  be  correct,  it  is  clear  that  the  question 
as  to  the  company's  liability,  in  case  damages  were  proved  as 
the  result  of  the  defendant's  acts,  and  the  plaintiff^s  own  con- 
duct did  not  prevent  a  recovery,  was,  as  held  by  the  trial  court, 
merely  a  question  whether  or  not,  in  making  and  continuing 
the  deposits,  the  company's  managers  knew,  or  ought  to  have 
known  as  reasonable  men,  that  the  deposits  would  be  washed 
down  by  the  stream,  and  might  injure  the  plaintiff^.     No  ob- 
stacle was  placed  by  the  court  to  the  making  of  proof  by  the 
company  touching  this  point.     The  offer  of  proof  in  regard  to 
negligence  did  not  embrace  this  idea,  however,  and  was  there- 
fore too  general  to  be  of  service  to  the  jury.     Besides  this,  it 
embraced  propositions  as  to  matters  wholly  immaterial,  as  here- 
tofore shown.     It  was  not  error,  therefore,  to  exclude  the  testi- 
mony.    For  like  reasons,  there  was  not  error  in  refusing  to 
charge  as  requested.     Some  of  the  propositions  embraced  cor- 
rect principles  of  law  in  the  abstract,  but  were  not,  as  stated, 
wholly  applicable  to  the  case  made,  and  might  have  been  mis- 
leading, inasmuch  as  they  were  in  the  line  of  the  defendant's 
theory  of  the  case,  which,  we  think,  was  wrong.    Nor  was  there 
error  in  the  charge  as  given.     The  rule  given  the  jury  as  to 
negligence  was  in  strict  consonance  with  the  doctrine  laid  down 
by  this  court  in  Crawford  v.  Rambo,  44  Ohio  St.  279.     It  is 
there  held  that  "where  a  riparian  owner  constructs  an  em- 
bankment upon  his  own  lands,  that  occasions  substantial  in- 
jury to  the  lands  of  a  neighbor  upon  the  stream,  and  which 
might,  at  the  time,  have  been  anticipated  by  a  man  of  ordi- 
nary prudence  and  intelligence,  he  is  liable  in  damages  for 
the  injury  as  occasioned."     The  rule,  we  think,  applies  to  the 
case  at  bar. 

The  case  of  Ruffner  v.  Cincinnati  etc.  R.  R.  Co.,  34  Ohio  St. 
^6,  is  cited  as  sustaining  the  company's  claim.  With  due  re- 
spect, we  think  it  fails  to  do  so.     The  question  was,  whether, 
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where  a  railroad  company,  authorized  to  propel  its  trains  and 
operate  its  road  by  steam-locomotives,  an  inference  of  negli- 
gence arises  from  the  mere  fact  that  an  injury  to  adjoining 
property  was  caused  by  sparks  emitted  by  such  locomotives, 
which  question  tlie  court  answered  in  the  negative.  The  rail- 
road company  was  authorized  by  the  state  to  construct  its 
railroad  and  operate  it  by  locomotives,  and  the  only  way  by 
which  it  was  possible  for  the  locomotives  to  be  driven  was  by 
the  creation  of  steam  by  means  of  fire,  and  sparks  would 
necessarily  follow.  It  was  not  only  the  natural  and  common 
way,  but  the  only  practical  way.  Negligence  must  be  shown; 
it  will  not  be  presumed.  Hence,  when  the  only  fact  present 
was,  that  sparks  had  been  emitted  from  the  smoke-stack  which 
caused  damage,  the  court  would  not  infer  that  the  fire  was 
carelessly  conducted,  nor  that  the  appliances  of  the  railroad 
company  were  defective. 

But  whether  or  not,  at  common  law,  the  action  could  be 
maintained,  there  seems  to  be  no  question  but  that  the  acts 
charged  against  the  defendant  company,  if  done  intentionally, 
constituted  a  nuisance  punishable  by  the  criminal  statute,  and 
that  a  right  of  action  on  the  part  of  a  person  injured  would  fol- 
low. By  the  act  of  April  15, 1857  ( 1  Swan  and  Critchfield's  Rev. 
Stats.  880),  "the  obstructing  or  impeding,  without  legal  author- 
ity, the  passage  of  any  navigable  river,  harbor,  or  collection  of 
water,  or  the  corrupting  or  rendering  unwholesome  or  impure 
any  watercourse,  stream,  or  water,  or  unlawfully  diverting  any 
such  watercourse  from  its  natural  course  or  state,  to  the  injury 
or  prejudice  of  others,"  was  declared  a  nuisance,  made  punish- 
able by  fine,  and  a  right  of  action  given  to  any  person  injured 
for  civil  damages.  The  act  of  March  27,  1876  (73  Ohio  Laws, 
87),  provided  "  that  if  any  person  or  persons  shall  intentionally 
throw  or  deposit,  or  permit  to  be  thrown  or  deposited,  any 
coal-dirt,  coal-slack,  coal-screenings,  or  coal,  or  other  refuse 
from  coal  mines,  into  or  upon  any  of  the  rivers,  lakes,  ponds, 
streams,  or  any  place  adjacent  to  the  same,  from  which  such 
coal-dirt  ....  will  wash  into  any  of  the  rivers,  lakes,  ponds, 
or  streams  of  this  state,  every  such  person  or  persons  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  fined,"  etc.,  "and  shall  moreover  be  liable  to  tiie 
party  or  parties  injured  in  treble  the  amount  of  damages  by 
him,  her,  or  them  sustained."  This  act  was  codified  the  fol- 
lowing year  and  made  part  of  the  penal  code  (74  Ohio  Laws, 
264),  under  the  head  of  "Nuisances,"  and  is  section  7  of  that 
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chapter.  In  this  codification,  which  is  now,  in  substance,  sec- 
tion 6925  of  the  Revised  Statutes,  the  provision  for  treble  dam- 
ages is  omitted.  It  does  not  follow,  however,  that  civil 
damages  may  not  be  recovered.  The  acts  charged  in  this 
case  against  the  company  came  within  the  statutory  defini- 
tion of  nuisances.  This  legislation  shows  a  legislative  intent 
to  give  the  injured  party  a  civil  action.  But  aside  from  this, 
it  is  settled  law,  we  presume,  that  for  injuries  arising  from  a 
nuisance  the  injured  party  may  have  an  action.  Judge 
Cooley,  in  his  work  on  torts  (2d  ed.,  p.  790),  says:  "It  is  suf- 
ficient to  say  of  the  authorities  that  they  recognize  the  rule 
as  a  general  one,  that  when  the  duty  imposed  by  statute  is 
manifestly  intended  for  the  protection  and  benefit  of  individ- 
uals, the  common  law,  when  an  individual  is  injured  by  a 
breach  of  the  duty,  will  supply  a  remedy,  if  the  statute  gives 
none."  See  also  cases  cited,  and  Cardington  v.  Fredericks,  46 
Ohio  St.  442. 

If,  therefore,  the  evidence  showed  that  the  statute  had  been 
intentionally  violated,  a  statutory  nuisance  was  shown  to  have 
been  committed,  and  those  engaged  in  producing  it  would  be 
liable.  Let  it  be  assumed  that  the  company,  on  account  of  its 
artificial  character,  could  not  be  indicted  and  punished,  yet 
the  persons  in  its  employ  who  did  the  acts  could  be  held  both 
criminally  and  civilly,  and  whenever  the  acts  of  an  employee 
are  such  as  to  make  him  liable  personally,  the  employer, 
whether  a  natural  person  or  a  corporation,  may  be  held  civilly, 
where  it  is  shown  that  the  acts  of  the  employee  were  performed 
in  the  line  of  his  duty.  So  that,  in  this  case,  if  the  acts  done 
would  have  rendered  the  employees  amenable  to  the  criminal 
statute,  no  rule  of  law  forbids  the  reaching  beyond  them  and 
visiting  responsibility  in  civil  damages  upon  the  corporation 
itself.  Its  liability  will  be  measured  by  the  same  rules  of  law 
which  determine  the  liability  of  the  employees.  Applying 
this  test,  we  suppose  the  rule  to  be  well  settled,  that  persons 
of  intelligence  are  presumed  to  have  intended  the  natural  con- 
sequence of  their  deliberate  acts.  If,  therefore,  the  natural 
result  of  placing  slack  and  refuse  in  the  stream,  or  on  the  mar- 
gin or  bank,  is,  that  they  will  be  washed  down  by  heavy  rains 
onto  the  lands  of  plaintiff,  and  this  would  be  apparent  to  the 
ordinary  observer,  it  is  but  just  to  assume,  in  the  absence  of  a 
contrary  showing,  that  the  expectation  was,  that  it  should  so 
wash.  And  this  state  of  facts  would  show  that  the  company 
exercised  its  right  negligently.     But  if  such  washing  was  not 
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a  natural  consequence,  and  would  not  have  been  anticipated, 
as  a  natural  result,  by  persons  of  usual  intelligence,  in  the 
exercise  of  ordinary  care,  no  intent  would  be  presumed,  nor 
negligence  imputed,  and  if  damage  ensued  to  persons  having 
property  on  the  streams  below,  by  the  washing  of  slack,  etc.,. 
no  liability  would  attach  to  those  who  made  the  deposits. 
And,  in  substance,  the  foregoing  was  given  by  the  trial  judge 
to  the  jury. 

The  charge  upon  other  questions  presented  is  an  accurate 
itatement  of  the  law  of  the  case.  An  examination  of  the  rec- 
ord fails  to  show  any  error  therein. 

Judgment  afl&rmed.  ___^ 

Corporations  —  Riohts  ot.  —  A  corporation,  within  its  prescribed  range, 
can  do  whatever  a  natural  person  conld  do  in  the  conduct  of  its  legitimate 
business:  KilUnqauxyrih  v.  Portland  Trust  Co.,  18  Or.  351;  17  Am.  St.  Rep. 
737;  Wright  v.  Hughes,  119  Ind.  324;  12  Ara.  St.  Rep.  412,  and  note.  A  stat- 
ate  prohibiting  a  person  from  doing  certain  acts  is  equally  applicable  to  cor- 
porations,  though  they  are  not  referred  to  therein:  People  v.  Utica  Ins,  Co., 
15  Johns.  353;  8  Am.  Dec  243,  and  note. 

Watercourses  —  Debris  —  Injury  to  Land.  — Where  a  defendant  caused 
dibrii  to  be  deposited  in  a  natural  stream  of  water,  which  was  carried  down 
and  deposited  on  the  plaintiff's  land,  he  was  held  liable  for  the  injury  caused 
thereby:  Robinson  v.  BUxck  Diamond  Coal  Co.,  57  Cal.  412;  40  Am.  Rep.  118, 
and  note.  General  custom  will  not  justify  a  coal-mining  company  in  pump- 
ing water  from  its  mines  into  a  stream  of  water,  thereby  fouling  it,  to  the  in- 
jury of  a  riparian  owner:  Pennsylvania  Coal  Co.  t.  Sanderson,  94  Pa.  St.  302; 
39  Am.  Rep.  785;  Sanderson  v.  Pennsylvania  Coal  Co.,  86  Pa.  St.  401;  27  Am. 
Rep.  711,  and  note.  Where  tan-bark,  thrown  in  a  stream  by  defendant,  is 
deposited  on  the  land  of  plaintiff,  no  right  by  prescription  to  so  deposit  his 
tan-bark  arises  in  favor  of  defendant,  though  he  may  have  done  so  for  twenty 
years:  Crosby  t.  Bessey,  49  Me.  539;  77  Am.  Dec.  271.  A  manufacturer  of 
coke  from  coal  not  mined  on  his  own  land  is  liable  in  actual  damages  to  a 
lower  proprietor  for  the  pollution  of  a  stream  as  a  necessary  incident  to  his 
business:  Lenlt  r.  Carnegie,  145  Pa.  St.  612;  27  Am.  St.  Rep.  717,  and  note. 
See  note  to  Hel/rich  v.  Catonsvilk  Water  Co.,  28  Am.  St  Rep.  249. 

UsAQB  CANNOT  CONTROL  Law.  —  Usage  and  custom  cannot  be  proved  to 
ooutravene  a  rule  of  law:  Hopper  v.  Sage,  112  N.  Y.  530;  8  Am.  St.  Rep.  771, 
and  note;  Southtoestem  Frevjld  etc.  Co.  ▼.  Stanard,  44  Mo.  71;  100  Am.  Deo. 
255,  and  noU;  CranveU  r.  Ship  Fosdiek,  16  La.  Ann.  436;  77  Am.  Dm.  190^ 
•ad  not*. 
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Kitchen  v.  Loudbnbaok. 

[48  Ohio  Stam,  177.J 

A  Waqkb  u  a  Contract  in  which  the  parties  stipulate  that  they  shall  gain 
or  lose  on  the  happening  of  a  certain  event  in  which  they  have  no  inter* 
est  except  that  arising  from  the  possibility  of  such  gain  or  loss. 

Wagbr,  What  is  not.  —  A  contract  by  which  the  vendee  purchases  fifty 
bushels  of  seed-wheat  at  fifteen  dollars  per  bushel,  and  the  vendor  agrees 
to  sell  at  the  same  price  one  hundred  bushels,  to  be  grown  by  the  vendee 
from  such  seed,  less  a  commission  of  33|  per  cent,  and  gives  a  bond  to 
secure  the  performance  of  such  agreement,  is  not  a  wager,  though  it  is 
not  certain  that  the  vendee  will  raise  one  hundred  bushels  of  wheat, 
or  if  raised,  that  the  vendor  will  be  able  to  pay  the  price  stipulated. 

AypKLLATE  Practice.  —  In  thk  Absence  of  a  Bill  of  Exceptions  setting 
out  the  evidence,  if  any  state  of  evidence  consistent  with  the  pleadings 
will  justify  th«  verdict  and  judgment,  the  appellate  court  is  bound  to 
presume,  in  support  of  the  judgment,  that  such  evidence  was  given. 

Negotiable  Instruments.  —  The  Purchaser  of  a  negotiable  instrument, 
before  due,  in  the  usual  course  of  trade,  for  a  valuable  consideration,  is 
entitled  to  enforce  it,  though  he  took  it  under  circumstances  that  ought 
to  have  excited  suspicion  in  the  mind  of  a  prudent  and  reasonable  man, 
unless  such  circumstances  further  showed  that  he  acted  in  bad  faith  or 
with  a  want  of  honesty. 

Negotiable  Instruments.  —  A  Bona  Fide  Purchaser  of  a  negotiable  in- 
strument who  pays  less  than  its  face  value  is  entitled  to  recover  its  face, 
with  interest,  though  it  was  procured  by  fraud,  and  could  not  have  been 
enforced  by  the  original  payee. 

Action  upon  a  promissory  note  for  $420,  made  by  the  defend- 
ant, Kitchens,  in  favor  of  E.  S.  Clark,  and  indorsed  by  the 
latter  to  the  plaintiff,  Loudenback,  before  maturity.  The  an- 
swer, as  amended,  alleged  that  Clark  was  the  superintendent 
of  the  North  American  Farmers'  and  Planters'  Company,  a 
corporation  engaged  in  the  business  of  selling  red-line  wheat; 
that  the  note  was  given  in  part  payment  for  fifty  bushels  of 
wheat  sold  by  Clark  for  seed,  and  which,  though  sown  at  a 
proper  time,  proved  to  be  worthless  and  unsound,  and  a  total 
loss,  and  further,  that  the  note  was  given  pursuant  to  a  scheme 
by  which  the  corporation  agreed  that  of  the  crop  which  Kitchen 
should  raise  from  the  seed  sold  him,  it  would  sell  for  him  one 
hundred  bushels  at  fifteen  dollars  per  bushel,  first  deduct- 
ing 33^  per  cent  for  its  commission;  that  such  price  was  a 
fictitious,  speculative,  and  gambling  price,  and  the  transac- 
tion therefore  illegal;  that  the  corporation,  at  the  time  of  re- 
ceiving the  note,  gave  its  bond  to  carry  out  its  agreement,  and 
that  the  conditions  of  the  bond  had  not  been  performed,  and 
their  performance  was  illegal  and  impossible,  and  the  note 
void  under  the  statutes  of  Ohio.     To  these  defenses  a  demur- 
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rer  was  sustained.  A  second  amended  answer  was  filed,  aver- 
ring that  the  purchase  of  the  note  by  Loudenback  was  with 
knowledge  of  its  illegal  consideration,  and  the  facts  putting 
him  on  notice  of  the  real  transaction  out  of  which  it  had  arisen, 
and  he  paid  only  $367.50  therefor.  The  defendant  requested 
the  court  to  charge  the  jury  that  if  the  consideration  of  the 
note  arose  out  of  the  transaction  set  out  in  the  second  amended 
answer,  that  the  plaintiflf  could  not  in  any  event  recover  more 
than  he  paid  for  the  note,  with  interest  on  the  amount  so  paid. 
The  court  refused  to  so  instruct  the  jury,  but,  on  the  contrary, 
charged  them  as  follows:  "The  definition  of  the  terms  which 
I  have  just  used  may  aid  you  in  determining  the  questions  in 
the  case.  Briefly,  if  the  purchaser  pays  cash  for  a  note,  he 
acquires  it  in  the  usual  course  of  trade  for  valuable  considera- 
tion. Before  maturity  is  before  a  note,  by  its  terms,  is  due 
and  payable.  This  note,  by  its  terms,  became  due  and  pay- 
able April  1,  1886;  allowing  three  days  of  grace,  it  became 
due  and  payable  April  4,  1886.  Therefore,  if  you  find  that 
the  plaintiff  paid  $367.50  cash  for  the  note,  on  July  16,  1885, 
to  a  person  authorized  to  sell  it,  and  obtained  the 'note,  the 
note,  being  payable  to  bearer,  might  pass  by  delivery,  but 
the  transfer  is  not  defeated  or  aSected  by  the  indorsement  of 
the  payee,  Mr.  Clark,  and  the  plaintiflf  would  then  have  ac- 
quired it  in  the  usual  course  of  trade  for  a  valuable  considera- 
tion, and  would  be  entitled  to  recover  thereon,  unless  it  appears 
from  the  evidence  that  he  had,  at  the  time,  notice  of  the  alleged 
considerations,  already  stated  and  claimed  to  be  in  the  note, 
or  that  he  had  information  which  ought  to  have  excited  the 
suspicion  of  a  reasonable  man  thereto,  and  having  the  oppor- 
tunity, failed  and  neglected,  or  refused  to  inquire  thereto,  be- 
cause he  was  afraid  he  would  thereby  learn  what  he  did  not 
want  to  know.  It  is  not  sufldcient,  if  it  only  appears  that  he 
took  the  note  under  circumstances  that  ought  to  have  excited 
suspicion  in  the  mind  of  a  prudent  and  reasonable  man,  but 
it  must  appear  that  he  took  the  note  under  ciroumstances  as 
show  he  acted  in  bad  faith  or  with  a  want  of  honesty,  and  in 
determining  whether  he  so  acted,  you  will  look  to  all  the  cir- 
cumstances and  the  evidence  of  the  fact,  if  proved  as  claimed, 
that  he  paid  less  than  its  fair  and  reasonable  value  for  the 
note.  If,  under  all  circumstances,  you  find  the  plaintiflf  ac- 
quired and  holds  the  note  by  purchase  in  good  faith,  in  the 
usual  course  of  trade  for  a  valuable  consideration,  before  due, 
without  notice  of  such  infirmities,  your  verdict  will  be  in  his 
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favor  for  $420,  with  six  per  cent  interest  to  this  date.  Add 
together  the  sum  bo  found,  —  that  is,  the  interest  and  princi- 
pal, —  and  the  whole  sum  will  be  his  damages.  If  you  are 
satisfied  that  the  note  was  given  for  seed-wheat  at  fifteen  dol- 
lars per  bushel,  and  that  such  seed  proved  worthless  as  such, 
then  your  verdict  would  be  in  favor  of  defendant,  provided  you 
further  find  that  Mr.  Loudenback  had  notice  of  the  worthless 
character  of  the  wheat  and  of  such  consideration,  or  had  such 
notice  as  to  put  him  on  inquiry,  and  he  failed  to  inquire,  solely 
for  the  reason  that  he  did  not  want  to  know  the  consideration." 
Verdict  and  judgment  for  the  plaintiff  for  the  entire  amount 
of  the  note,  with  interest  The  defendant  prosecuted  a  writ  of 
error. 

Keifer  and  Keifer,  for  the  plaintiff  in  •rror. 

Otorge  J.  Arthur,  for  the  defendant  in  error. 

Spear,  J.     1.  The  first  exception  is  to  the  sustaining  of  the 
plaintiff's  demurrer  to  the  second  defense  as  set  up  in  the 

amendment  to  answer.  It  is  insisted  that  this  defense  showed 
the  note  to  have  been  based  upon  a  gambling  consideration, 
and  therefore  void  under  section  4269  of  the  Revised  Statutes. 
That  section  provides  that  all  notes,  etc.,  when  the  whole  or 
any  part  of  the  consideration  is  for  money  or  other  valuable 
things  won  or  lost,  laid,  staked  or  betted,  at  or  upon  any  game, 
or  upon  any  wager,  etc.,  shall  be  absolutely  void.  No  one 
would  doubt  that  the  alleged  contract  was  immoral  and  against 
public  policy;  but  does  it  involve  a  wager?  A  wager  is  de- 
fined {Fareira  v.  Gabill,  89  Pa.  St.  89)  as  a  contract  in  which 
the  parties  stipulate  that  they  shall  gain  or  lose  upon  the  hap- 
pening of  an  uncertain  event  in  which  they  have  no  interest 
except  that  arising  from  the  possibility  of  such  gain  or  loss. 
In  this  case  the  company  sold  and  actually  delivered  to 
Kitchen  fifty  bushels  of  wheat  at  fifteen  dollars  per  bushel.  It 
further  agreed  to  sell  one  hundred  bushels  of  wheat,  to  be 
grown  by  Kitchen  from  this  seed,  at  the  same  price,  less  com- 
mission of  33^  per  cent,  and  gave  its  bond  to  him  to  secure 
the  performance  of  this  agreement.  Had  the  contract  been  a 
lawful  one,  the  failure  of  the  company  to  perform  would  have 
been  measured  by  damages  and  enforced  by  action  on  the 
bond.  And  whatever  may  have  been  the  intention  of  the 
company,  it  is  clear  that  Kitchen  had  no  idea  but  that 
the  company  would  perform  its  agreement,  and  relied  upon 
the  bond  as  his  security.     He  did  not  intend  to  enter  into  a 
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gambling  contract.  In  that  aspect,  therefore,  the  contract 
lacked  mutuality.  It  is  true  that  there  were  elements  of  un- 
certainty in  the  transaction.  Kitchen's  crop  might  fail  to 
yield  the  quantity  he  expected  would  be  sold,  or  any  quantity, 
and  the  company  might  not  be  financially  able  to  respond 
even  should  he  be  ready.  But  it  does  not  follow  that  every 
contract  which  presents  uncertainties  is  a  wager.  Nor  did  the 
company  expect  or  intend  to  lose  in  case  any  failure  of  crop 
should  make  it  impossible  for  the  agreement  to  sell,  on  its 
part,  to  be  carried  out.  Its  intent  was  to  obtain  Kitchen's 
note  for  the  fifty  bushels  of  wheat  delivered,  and  that  alone. 
In  no  view  of  the  case  was  this  a  gambling  contract  within 
the  meaning  of  the  section  of  the  statute  quoted. 

As  against  the  petition,  the  answer  may  have  set  up  a  de- 
fense, so,  at  least,  as  to  throw  upon  Loudenback  the  burden  of 
proving  a  purchase  of  the  note  before  due,  in  the  usual  course 
of  trade  and  for  value,  and  in  this  aspect  it  may  be  that  the 
demurrer  should  have  been  overruled.  But  we  think  the  ex- 
ception cannot  be  sustained,  because  it  does  not  appear  that 
the  defendant  was  prejudiced  by  the  ruling.  The  answer  was 
subsequently  amended  by  adding  an  allegation  that  the  plain- 
tiflF,  at  the  time  he  obtained  the  note,  had  notice  of  its  want  of 
consideration  and  fraudulent  character.  The  defendant  had, 
therefore,  at  the  trial,  advantage  of  the  allegations  of  the  sec- 
ond defense  as  originally  pleaded,  unless  the  court  made  some 
improper  and  prejudicial  ruling  as  to  the  introduction  of  evi- 
dence or  order  of  proof.  The  record  fails  to  show  any  error  of 
this  kind,  and  it  must  be  presumed,  in  favor  of  the  judgment, 
that  none  such  was  made.  It  is  settled  in  Ohio  that,  in  the 
absence  of  a  bill  of  exceptions  setting  out  the  evidence,  if  any 
state  of  the  evidence  consistent  with  the  pleadings  would  jus- 
tify tiie  verdict  and  judgment,  a  reviewing  court  is  bound  to 
presume,  in  support  of  the  judgment,  that  such  evidence  was 
given:  Ide  v.  Churchill,  14  Ohio  St.  372;  BaiUy  v.  Smith,  14 
Ohio  St.  396;  84  Am.  Dec.  385.  And  it  may  be  safely  con- 
cluded that  if  the  defendant  had  been  in  any  wise  prejudiced 
by  the  holding  of  the  trial  court  upon  evidence,  the  vigilant 
counsel  would  have  seen  to  it  that  the  error  was  fully  set  forth 
in  the  record. 

2.  It  is  alleged  as  error  that  the  court  said  to  the  jury: 
"  Briefly,  if  the  purchaser  pays  cash  for  a  note,  he  acquires  it 
in  the  usual  course  of  trade  for  a  valuable  con.side»atioii.'* 
The  equivalent  of  the  above  is  decided  in    Tod  v.  Wick,  36 
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Ohio  St.  370,  in  these  words:  "  Where  the  indorsee  of  a  nego- 
tiable promissorj  note  pays  cash  therefor,  he  is  a  purchaser 
in  the  usual  course  of  trade,  notwithstanding  the  fact  that  he 
paid  for  the  note  a  sum  less  than  its  fair  and  reasonable 
Value."  Irrespective  of  this,  however,  the  charge  upon  what 
constitutes  a  purchase  of  a  note  in  good  faith  for  value,  in  the 
usual  course  of  trade,  is  full  and  accurate,  and  this  court 
would  not  incline  to  disturb  the  judgment  for  this  cause 
alone,  even  if  it  doubted  the  accuracy  of  the  sentence  quoted 
above,  taken  by  itself. 

3.  The  court,  in  the  charge,  said  to  the  jury  that  "it  is  not 
sufficient  if  it  only  appears  that  he  (plaintiff)  took  the  note 
under  circumstances  that  ought  to  have  excited  suspicion  in 
the  mind  of  a  prudent  and  reasonable  man,  but  it  must  appear 
that  he  took  the  note  under  circumstances  as  show  he  acted 
in  bad  faith,  or  with  a  want  of  honesty."  This  is  excepted  to. 
We  think  the  exception  not  well  taken.  The  instruction  was 
given  to  apply  in  the  event  that  the  jury  found  the  plaintiff 
purchased  the  note  before  due,  in  the  usual  course  of  trade, 
for  a  valuable  consideration,  and  there  is  express  authority 
for  the  instruction  in  Johnson  v.  Way,  27  Ohio  St.  374,  and  in 
a  large  number  of  other  cases.  The  proposition  may  be  re- 
garded as  settled  law  in  this  state;  and  upon  this  branch  of 
the  case  the  entire  charge  is  fully  as  favorable  to  the  defend- 
ant below  as  he  could  properly  ask. 

4.  It  is  further  urged  as  error  that  the  court  said  to  the 
jury,  that  if  entitled  to  recover  at  all,  the  plaintiff  was  entitled 
to  recover  the  face  of  the  note,  with  interest.  The  theory  of 
this  exception  is,  that  the  indorsee  of  paper,  the  consideration 
of  which  is  illegal  or  fraudulent,  can  recover  only  the  amount 
he  paid,  with  interest,  because  he  should  not  be  permitted  to 
speculate  as  against  the  maker  of  the  note.  A  long  list  of 
cases  is  given  in  support  of  this  claim,  and  a  number  of  them 
do  support  it.  It  seems  to  be  conceded,  however,  that  in  the 
absence  of  fraud  or  illegality  in  the  inception  of  the  note, 
though  the  consideration  has  wholly  failed,  the  bona  fide  pur- 
chaser for  value  before  due  may  recover  the  full  face,  with 
interest.  We  fail  to  perceive  that,  upon  principle,  there  is 
any  difference  between  the  two  cases.  Undoubtedly,  such 
holder's  rights  must  be  determined  by  ascertaining  what  he 
gets  by  his  purchase.  If  the  note,  then  it  seems  clear  that 
unless  the  maker  may  be  allowed  a  defense  against  the  note, 
the  measure  of  his  liability  is  all  that  appears  due  on  it     Can 
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there  be  doubt  tbat  it  is  the  note  he  purchases?  The  familiar 
rule  is,  that  defenses  which  might  be  set  up  as  between  the 
original  parties  to  negotiable  paper  will  not  avail  as  against 
a  bona  fide  purchaser  for  value,  in  the  ordinary  course  of  trade, 
before  maturity.  In  other  words,  such  purchaser  acquires  the 
note  clear  of  all  defenses,  unless  it  is  absolutely  void  for  want 
of  power  in  the  maker  to  issue  it,  or  its  circulation  is  by  law 
prohibited  by  reason  of  the  illegality  of  the  consideration. 
That  is,  the  purchaser  takes  the  note  itself  He  does  not  take 
a  cause  of  action  for  money  paid  to  another's  use.  In  paying, 
he  is  not  paying  money  to  the  use  of  the  maker,  or  for  his 
benefit.  He  purchases  the  maker's  promise  to  pay.  He  is 
protected  against  defenses,  because  he  has  the  right  to  put 
faith  in  the  representation  on  the  face  of  the  paper  that  it 
was  given  for  a  valuable  consideration,  and  as  against  the 
maker,  the  note  is  held  to  be  as  he  represented  it.  He  is 
therefore  estopped  from  denying  such  representation.  How 
is  the  case  changed  where  fraud  or  illegality  enter  into  the 
inception  of  the  note?  The  note  is  not  void  in  either  case. 
The  purchaser  does  not  any  the  less  purchase  the  note.  He 
is  not,  in  any  sense,  less  the  owner  of  the  paper  itself  When 
action  is  brought  to  recover,  the  suit  is  just  as  much  upon  the 
note  itself  in  the  one  case  as  in  the  other.  The  representation 
of  the  maker  has  the  same  effect  in  inducing  a  transfer  of  the 
paper  in  the  one  case  as  in  the  other,  and  it  would  seem  that 
it  ought  to  be  no  less  conclusive  in  the  one  case  than  in  the 
other.  The  defense  of  the  maker  is  against  the  note,  and 
against  the  note  only,  in  either  case.  If  he  may  resist  the 
amount  of  recovery,  it  is  because  he  has  a  defense  to  the  note 
which  he  may  be  permitted  to  make.  Without  such  defense, 
the  holder  could  recover  the  amount  appearing  due.  If  the 
defense  is  permitted,  it  does  avail  against  the  bona  fide  pur- 
chaser. And  thus  it  would  result  that  the  bona  fide  purchaser, 
instead  of  holding  the  note  clear  of  equities  existing  between 
the  original  parties,  would  be  subjected  to  a  partial  defense. 
This  would  seriously  impair  the  usefulness  of  commercial  pa- 
per as  a  medium  of  exchange.  We  think  the  more  logical 
rule,  as  well  as  the  safer  and  sounder  one,  is,  that  the  bona  fide 
purchaser,  at  whatever  price,  takes  the  entire  obligation  of  the 
maker.  The  amount  paid  is  imix>rtant  as  bearing  on  the  bona 
fides  of  the  purchase,  but  when  it  has  been  ascertained,  from 
all  the  circumstances,  that  the  purchase  was  made  in  good 
faith,  before  due,  in  the  ordinary  course  of  business,  the  re- 
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covery  should  be  the  amount  of  the  note  and  interest.  Where 
the  indorsee  holds  the  note  only  as  collateral  security  for  an- 
other debt,  and  there  is  no  innocent  party  entitled  to  take  the 
surplus,  the  doctrine  is,  that  the  recovery  is  Kmited  to  the 
amount  of  the  debt  actually  due.  This  rule  is  founded  upon 
principles  obviously  reasonable  and  just.  But,  in  strictness, 
such  holder  is  not  a  purchaser.  He  holds  only  for  the  pro- 
tection of  his  actual  de')t.  The  case  before  us  is  not  that  case. 
The  argument  ab  inconvenienti  affords  considerations  sup- 
porting the  conclusion  above  indicated.  Negotiable  paper,  in 
the  ordinary  course  of  trade,  is  likely  to  pass  from  hand  to 
hand,  and  to  be  purchased  for  different  sums.  Its  value  is 
determined  largely  by  the  present  responsibility  of  the  maker, 
the  probability  of  his  continued  ability  to  pay,  and  his  char- 
acter for  punctuality  in  meeting  engagements,  and  hence  that 
value  may  change  from  time  to  time.  If  the  amount  paid  is 
to  be  taken  as  the  measure  of  recovery,  which  purchase  is  to 
be  regarded  as  the  one  fixing  the  amount  of  recovery,  —  the 
last  one,  or  some  previous  ones  ?  and  if  the  latter,  which?  It 
seems  to  us  that  the  rule  contended  for  by  counsel,  besides 
being  illogical,  and  tending  to  impair  the  value  of  commercial 
paper,  would  lead  to  perplexing  uncertainties. 

A  strong  case  sustaining  our  conclusion  is  that  of  Cromwell 
V.  County  of  Sac,  96  U.  S.  51.  Bonds  authorized  by  a  vote  of 
the  people  of  Sac  County  to  procure  the  building  of  a  court- 
house had  been  illegally  issued  and  delivered  by  a  county 
officer  to  a  contractor  who  wholly  failed  to  build  the  court- 
house, and  were  purchased  by  the  plaintiff  before  due,  for 
value,  without  notice  of  any  infirmity.  The  court  held  that  "  a 
bona  fide  purchaser  of  negotiable  paper  for  value,  before  ma- 
turity, takes  it  freed  from  all  infirmities  in  its  origin,  unless 
it  is  absolutely  void  for  want  of  power  in  the  maker  to  issue 
it,  or  its  circulation  is  by  law  prohibited  by  reason  of  the  ille- 
gality of  the  consideration,"  and  "  a  purchaser  of  negotiable 
securities  before  their  maturity,  whatever  may  have  been  their 
original  infirmity,  can,  unless  he  is  personally  chargeable  with 
fraud  in  procuring  them,  recover  against  the  maker  the  full 
amount  of  them,  though  he  may  have  paid  therefor  less  than 
their  par  value."  Mr.  Justice  Field,  in  the  opinion,  after  an- 
nouncing the  foregoing,  uses  this  language:  "We  are  aware 
of  numerous  decisions  in  conflict  with  this  view  of  the  law- 
but  we  think  the  sounder  rule,  and  the  one  in  consonance  with 
the  common  understanding  and  usage  of  commerce,  is,  that 
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the  purchaser,  at  whatever  price,  takes  the  benefit  of  the  entire 
obligation  of  the  maker.  Public  securities,  and  those  of  pri- 
vate corporations,  are  constantly  fluctuating  in  price  in  the 
market,  one  day  being  above  par  and  the  next  below  it,  and 
often  passing  within  short  periods  from  one  half  of  their  nom- 
inal to  their  full  value.  Indeed,  all  sales  of  such  securities 
are  made  with  reference  to  prices  current  in  the  market,  and 
not  with  reference  to  their  par  value.  It  would  introduce, 
therefore,  inconceivable  confusion  if  bona  fide  purchasers  in 
the  market  were  restricted,  in  their  claims  upon  such  securi- 
ties, to  the  sum  they  had  paid  for  them." 

Lay  V.  Wisaman^  36  Iowa,  305,  is  a  case  directly  in  point. 
See  also  Tod  v.  Wick,  36  Ohio  St.  370,  and  the  well-considered 
opinion  of  Shauck,  J.,  in  the  present  case,  3  Ohio  C.  C.  Rep. 
228. 

We  find  no  error  in  the  record,  and  the  judgment  will  be 
affirmed.  

WAasBS  —  What  arb.  —  Dealings  in  futarea  are  in  the  nature  of  wagering 
contracts:  OUphatU  v.  Markham,  79  Tex.  543;  23  Am.  St.  Rep.  36.3,  and  note; 
note  tu  Sondheim  v.  Oilbert,  10  Am.  St.  Rep.  33;  extended  note  to  Cratqford  v. 
Spencer,  1  Am.  St.  Rep.  754. 

Neootiabli  Instbcusnts  —  Bona  Fn»  Pcrchasbss. — The  possession 
of  a  negotiable  instrument,  acquired  in  good  faith  ami  in  the  usual  course  of 
trade,  constitutes  the  holder  a  purchaser,  whether  the  person  from  whom  he 
received  it  had  title  or  not:  Wilson  r.  Lenton,  82  Tex.  531;  27  Am.  St.  Rep. 
908.  Fraud  is  no  defense  against  a  bona  fide  indorsee  for  value,  and  before 
maturity:  Bedell  v.  Herring,  77  Cal.  672;  11  Am.  St.  Rep.  307,  and  extended 
note  discussing  bona  fide  purchasers,  who  are,  and  their  rights.  See  also  Ru- 
blee  T.  Davit,  33  Neb.  779;  ante,  p.  600,  and  note;  note  to  Riee  t.  Jonet,  14 
Am.  St  Rep.  809. 
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/.  A.  FUtry  and  J.  W,  Ow«n$,  for  the  plaintiff  in  error. 

Charles  H.  KibUr,  for  the  defendant  in  error. 

MiNBHALL,  J.  The  plaintifi*,  Franklin,  brought  salt  upon  • 
note  claimed  to  have  been  made  by  D.  M.  Baker,  deceased, 
for  two  thousand  one  hundred  dollars,  dated  April  5,  1832. 
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The  defendant  denied  the  execution  of  the  note.  On  the  trial, 
the  plaintiff  having  introduced  proof  of  the  genuineness  of  the 
maker's  signature,  offered  the  note  in  evidence,  which  was 
admitted,  over  the  objection  of  the  defendant.  The  plaintiff 
offered  no  other  evidence.  At  the  close  of  the  evidence,  ihe 
defendant,  claiming  that  the  note  had,  as  appeared  from  its 
face,  been  altered,  asked  the  court  to  charge  the  jury  that  if 
they  find  from  an  inspection  of  the  note  that  there  has  been 
suspicious  alterations  as  to  the  date  and  amount,  or  either, 
and  such  alterations  have  not  been  satisfactorily  explained  by 
the  plaintiff,  he  is  not  entitled  to  a  verdict.  This  the  court 
refused,  and  thereupon  charged  the  jury  that  an  alteration 
would  not  invalidate  the  note  unless  made  after  its  execution, 
and  that  for  the  purpose  of  a  defense  the  burden  was  on  the 
defendant  to  prove  that  it  was  so  altered. 

Whether  the  note  has  been  changed  at  any  time  is  not 
clearly  apparent  from  the  face  of  it.  The  only  claim  of  the 
defendant  is,  that  an  apparent  blurring  indicates  that  the  fig- 
ures 5  and  82  in  the  date, "  April  5,  1882,"  have  been  changed 
from  the  figures  4  and  79,  respectively;  and  that  there  are 
some  indications  that  the  amount,  "  twenty-one  hundred," 
written  in  the  body  of  the  note,  has  been  changed  from  "  ten 
hundred "  or  *'  twelve  hundred,"  and  that  a  corresponding 
change  has  been  made  in  figures  standing  for  the  amount  on 
the  margin  of  the  note.  A  photographic  copy  is  inserted  in 
the  bill  of  exceptions,  and  from  this  it  would  be  difficult  to 
say  whether  it  suggests  any  change  to  have  been  made  in  the 
note  before  or  after  its  execution.  But  conformable  to  the 
charge  of  the  court  and  the  view  we  take  of  the  case,  the  note 
may  appear  on  its  face  to  have  been  changed  at  some  time 
after  it  had  been  written,  without  affecting  its  validity.  For 
if  it  appears  to  have  been  changed,  then  the  question  arises 
whether  it  was  so  changed  after  or  before  it  was  executed  and 
delivered.  If  before,  that  would  not  affect  its  validity.  Such 
changes  are  frequently  made,  more  frequently  now  than  when 
men  of  business  had  less  skill,  and  employed  others  to  do  for 
them  what  they  do  now  as  a  matter  of  every  day's  practice 
for  themselves.  But  if  the  change  was  made  afterwards,  and 
without  the  consent  of  the  maker,  the  alteration  constituted  a 
crime,  which  the  law  never  presumes  in  the  absence  of  proof. 
The  only  presumption  the  law  indulges  in  such  cases  is  in 
favor  of  the  honesty  and  good  faith  of  what  appears  to  have 
been  done.     Hence  it  was  the  duty  of  the  jury  to  presume. 
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until  the  contrary  appeared,  that  any  erasure  or  interlineation 
to  be  found  on  the  note  had  been  made  before  the  note  was 
executed,  since  that  presumption  not  only  consists  with  the 
integrity  of  the  party  who  made  it,  but  is  conformable  to 
human  experience,  at  this  day,  of  the  connection  between  such 
changes  to  be  found  in  promissory  notes  and  other  written  in- 
struments, and  the  time  when  they  were  made:  Wilson  v. 
Hayes,  40  Minn.  531,  536;  12  Am.  St.  Rep.  754. 

We  do  not  see  that  the  defendant's  request,  the  refusal  of 
which  is  assigned  for  error,  was  any  more  proper  than  saying 
to  the  jury  that  the  burden  is  on  the  plaintifiF  in  any  case  to 
explain  an  alteration  in  the  paper  sued  on,  where  it  is  appar- 
ent that  a  change  has  been  made.  How  can  it  be  determined 
from  a  simple  "  inspection  of  the  note  "  that  an  alteration  was 
made  after  the  signature  to  it?  It  may  satisfactorily  show,  as 
in  the  case  of  an  erasure  or  interlineation,  that  it  was  changed 
after  it  had  been  written,  but  to  assume  that  such  change  was 
made  after  the  note  was  made  and  delivered,  without  any  ex- 
trinsic proof,  is  to  presume,  without  evidence,  that  the  change 
was  fraudulently  made,  when,  as  a  matter  of  fact,  the  chances 
are  more  than  equal  that  it  was  made  at  or  before  the  execu- 
tion and  delivery  of  the  instrument,  and  to  conform  it  to  the 
intention  of  the  parties. 

The  cases  elsewhere  are  not  uniform  on  the  subject.  Some 
hold  that  alterations  apparent  on  the  paper  must  be  explained 
by  the  party  producing  it,  and,  in  the  absence  of  such  ex- 
planation, it  is  presumed  to  have  been  made  after  the  execu- 
tion of  the  instrument,  and  so  fraudulent.  This,  it  would  seem, 
was  the  earlier  rule  at  common  law  as  to  deeds  and  similar 
instruments;  but  its  inconvenience  was  such  as  to  cause  it  to 
be  abandoned  as  early  as  the  time  of  Lord  Coke.  And  the 
rule  as  to  such  instruments  in  England,  and  generally  in  this 
country,  is,  if  nothing  appears  against  the  alteration,  to  pre- 
sume that  it  was  made  at  the  time  of  making  the  deed,  and 
not  after:  Bailey  v.  Taylor,  11  Conn.  531,  534;  29  Am.  Dec. 
321;  Speake  v.  United  States,  9  Cranch,  37;  Wickes  v.  Caulk,  b 
Har.  &  J.  36;  Hanrick  v.  PatHck,  119  U.  S.  156,  172;  Little 
V.  Herndon,  10  Wall.  27,  31.  In  the  latter  case,  cited  with 
approval  by  Justice  Mathews  in  the  preceding  case,  Justice 
Nelson  said:  "  In  the  absence  of  any  proof  on  the  subject, 
the  presumption  is,  that  the  correction  was  made  before  the 
execution  of  the  deed.  In  a  recent  case  in  the  queen's  bench, 
Lord  Campbell,  C.  J.,  in  delivering  the  opinion  of  the  court, 
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after  referring  to  the  note  in  Hargrave  and  Butler's  Coke  on 
Littleton,  225  b,  where  the  rule  was  asserted,  observed:  '  This 
doctrine  seems  to  us  to  rest  on  principle.  A  deed  cannot  be 
altered  after  it  has  been  executed,  without  a  fraud  or  wrong; 
and  the  presumption  is  against  fraud  or  wrong  '  ":  Doe  ex  dem. 
V.  Catomore,  16  Ad.  &  E.  745. 

In  England  a  different  rule  has  been  adopted  as  to  commer- 
cial paper;  but,  as  clearly  pointed  out  in  Bailey  v.  Taylor,  11 
Conn.  531,  29  Am.  Dec.  321,  and  in  Beaman  v.  Russell,  20  Vt. 
205,  49  Am.  Dec.  775,  this  results  from  the  provisions  of  their 
stamp  act.  There,  as  said  by  Hall,  J,,  in  the  case  last  cited, 
*'  any  material  alteration  of  a  bill,  after  it  has  issued,  or  in 
other  words,  after  it  is  in  the  hands  of  a  party  entitled  to  make 
a  claim  upon  it,  is  held  to  make  a  new  bill  of  it,  rendering  a 
new  stamp  necessary.  Under  the  stamp  act,  any  alteration 
renders  a  bill  void,  that  would  make  it  invalid  at  common 
law;  and  it  may  be  void  under  that  act,  though  otherwise  per- 
fectly valid.  For  the  consent  to  the  alteration  by  the  party 
sought  to  be  charged  makes  the  bill  valid  at  common  law; 
but,  under  the  statute,  the  consent  of  all  the  parties  to  the  bill 
is  of  no  importance.  If  the  bill  be  altered  after  it  issues,  no 
matter  by  whom,  it  becomes  another  bill,  and  requires  a  new 
stamp,  in  order  to  make  it  evidence." 

It  is  evident  that  decisions  based  upon  considerations  not 
applicable  to  our  own  country  are  entitled  to  no  weight  as  au- 
thority in  its  courts;  and  that  the  decisions  of  courts  in  this 
country  in  which  those  decisions  have  been  simply  followed 
as  precedents  are  entitled  to  no  greater  weight.  And  an  ex- 
amination will  show  that  they  have  been  disregarded  by  courts 
of  distinction  about  as  often  as  they  have  been  followed. 

In  Cwmherland  Bank  v.  Hall,  6  N.  J.  L.  215,  a  new  trial  was 
awarded  by  the  supreme  court  of  New  Jersey  after  a  full  argu- 
ment, for  the  misdirection  of  the  court  on  the  trial  in  char- 
ging the  jury  that  the  plaintiff  was  bound  to  account  for  an 
alteration  on  the  note,  and  unless  it  was  shown  to  have  been 
made  before  the  execution  of  the  note,  the  law  presumed  it  to 
have  been  done  afterwards. 

So  in  Gooch  v.  Bryant,  13  Me.  386,  it  was  held  that  the 
alteration  of  a  figure  in  the  date  of  a  note,  proved  only  by  in- 
spection, is  not,  of  itself,  evidence  that  the  alteration  was  made 
after  the  signature  and  delivery.  To  hold  otherwise,  the  court 
said,  "  would  be  a  harsh  construction,  exposing  the  holder  of 
a  note,  the  date  of  which  had  been  so  altered  as  to  accelerate 
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payment,  or  to  increase  the  amount  of  interest,  to  a  conviction 
of  forgery,  unless  he  could  prove  that  it  was  done  before  the 
signature.  It  would  be  to  establish  guilt  by  a  rule  of  law, 
when  there  would  be  at  least  an  equal  probability  of  inno- 
cence." 

In  Odell  V.  Gallup,  62  Iowa,  253,  it  was  held  that  the  de- 
fendant in  a  suit  on  a  promissory  note  who  alleges  that  it 
has  been  altered  since  its  execution  has  the  burden  of  proof 
to  establish  the  alteration.  It  is  true  that  in  this  case  the 
court  entered  into  no  discussion  of  the  question  and  cited  no 
authority  to  the  point,  and  for  the  reason,  probably,  that  it 
appeared  too  plain  on  principle  to  require  it  to  do  so. 

In  Neil  v.  Case,  25  Kan.  610,  37  Am.  Rep.  259,  the  court, 
without  laying  down  any  definite  rule  upon  the  subject,  said: 
*'  If  there  is  neither  intrinsic  nor  extrinsic  evidence  as  to  when 
the  alteration  was  made,  it  is  to  be  presumed,  if  any  presump- 
tion is  said  to  exist,  that  the  alteration  was  made  before  or  at 
the  time  of  the  execution  of  the  instrument." 

In  Bailey  v.  Taylor,  11  Conn.  531,  29  Am.  Dec.  321,  where 
the  question  was  quite  elaborately  considered,  the  rule  is  stated 
as  follows:  "Where  there  is  an  alteration  in  an  instrument 
under  which  a  party  derives  his  title,  apparently  against  the 
interest  of  that  party,  the  law  does  not  so  far  presume  tliat  it 
was  improperly  made  as  to  throw  upon  him  the  burden  of  ac- 
counting for  it;  but  the  jury  are,  from  all  the  circumstances 
before  them,  to  determine  whether  it  was  made  before  or  after 
the  execution  of  the  instrument;  and  if  after,  whether  it  was 
with  or  without  the  assent  of  the  adverse  party;  and  conse- 
quently whether  it  rendered  the  instrument  invalid  or  not." 

In  Wihon  v.  Hayes,  40  Minn.  531,  12  Am.  St.  Rep.  754,  the 
question  was  considered  by  Mitchell,  J.,  upon  principle,  and 
the  conclusion  reached,  in  a  carefully  prepared  opinion,  that 
there  is  no  ground  for  any  distinction  as  to  the  rule  of  evidence 
in  regard  to  an  alteration  between  negotiable  paper  and  other 
instruments;  and  he  observes  that  the  tendency  of  many  of 
the  late  American  authorities  is  to  repudiate  any  such  distinc- 
tion. The  judgment  below  was  reversed  for  the  error  of  the 
court  in  saying  to  the  jury  that  the  presumption  was,  that  an 
alteration  apparent  on  the  note  was  made  after  its  execution, 
and  that  the  burden  was  on  the  plaintiff  to  remove  this  pre- 
sumption. See  further,  Printup  v.  Mitchell,  17  Ga.  558;  63 
Am.  Dec.  258;  Davis  v.  Jenney,  1  Met.  221;  Garden  v.  Robert- 
ion,  48  Wis.  493,  496;  Rankin  v.  Blackwell,  2  Johns.  Cas.  198. 
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The  case  of  Huntington  v.  Finch,  3  Ohio  St.  445,  is  not  in 
point.  There  the  only  question  was  as  to  the  materiality  of 
the  change  that  had  been  made  in  the  note,  —  the  erasure  of 
the  name  of  the  surety.  The  facts  were  not  in  dispute.  The 
court  simply  held  that  the  erasure  of  the  name  of  the  surety, 
at  his  request  and  with  the  permission  of  the  payee,  did  not 
affect  the  rights  of  the  principal,  and  so  did  not  amount  to 
such  an  alteration  as  would  invalidate  the  note.  The  observa- 
tions of  the  court  may,  conformable  to  a  view  taken  by  many 
courts  at  that  day,  indicate  an  opinion  that  the  burden  of  ex- 
plaining what  are  termed  alterations  of  a  suspicious  character 
is  on  the  plaintiff.  But  no  such  question  was  before  the  court, 
and  its  remarks  should  be  confined  to  the  case  it  had  under 
consideration. 

The  character  of  an  alteration  may  be  such  as,  in  connec- 
tion with  other  circumstances,  would  persuade  the  mind  that 
it  had  been  fraudulently  made  after  the  execution  of  the  in- 
strument. But  no  such  inference  should  be  drawn  from  an 
alteration  standing  alone,  however  apparent  upon  the  face  of 
the  paper.  There  is  no  sounder  principle  applied  by  the  law 
to  the  affairs  of  men  than  that  which  assumes  what  appears 
to  have  been  done  was  done  with  a  proper  motive  and  con- 
formable to  its  requirements,  until  the  contrary  appears;  and 
the  reason  is,  that  the  assumed  fact  is  generally  found  to  con- 
form to  the  truth.  It  is  true  that  we  are  without  any  definite 
statistics,  but,  the  low  estimate  of  our  race  entertained  by  the 
pessimist  aside,  we  may  safely  trust  our  own  observation  and 
experience  for  the  assertion  that  ninety  and  nine  alterations 
to  be  found  on  the  face  of  written  instruments  were  lawfully 
and  properly  made,  for  every  one  that  had  its  origin  in  a 
fraudulent  purpose.  The  law,  in  its  wisdom,  trusts  much  to 
the  general  honesty  of  men;  indeed,  if  human  depravity  were 
such  that  it  could  not,  —  if  honest  men  were  the  exception 
and  rogues  the  rule,  — civil  government  would  be  impossible. 
Therefore,  the  question  as  to  when  an  alteration  was  made  in  a 
written  instrument  is  one  of  fact  to  be  determined  from  a 
consideration  of  all  the  circumstances;  and  where  it  is  claimed 
to  have  been  made  for  a  fraudulent  purpose,  the  burden  of  es- 
tablishing the  fact  must,  according  to  the  reason  and  analogies 
of  the  law,  be  upon  the  party  who  asserts  it. 

It  is  argued  that  this  is  unfair  to  the  representatives  of  a 
deceased  maker  of  a  note,  whose  mouth  is  closed  by  death, 
but  we  fail  to  perceive  that  the  opposite  rule  would  be  any 
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less  so  to  the  other  party,  whose  mouth,  as  a  witness,  is  also 
closed  in  such  case. 

Judgment  of  the  circuit  court  reversed,  and  that  of  the 
common  pleas  affirmed. 

Alteration  of  Instruments  —  Presumptions  concerning.  —  If  a  writ- 
ing appears  to  have  been  altered,  but  there  is  nothing  to  show  when  or  by 
whom  such  alteration  was  made,  the  party  claiming  that  it  was  made  after 
delivery  and  without  authority  must  assume  the  burden  of  proof:  Hgaan  y. 
Merchant-i  and  Bankers'  Ins.  Co.,  81  Iowa,  321;  25  Am.  St.  Rep.  493,  and 
note;  Wilson  v.  Hayes,  40  Minn.  631;  12  Am.  St.  Re^  754,  aad  note;  Oandy 
V.  Dewey,  28  Neb.  176. 


Pennsylvania  Company  v,  Langendorp. 

[48  Ohio  State,  316.] 

Nbolioknck,  Contkibutort. — To  Pass  in  Front  of  a  Rapidlt  Moving 
Train  to  Sate  the  Lifk  of  a  child  of  tender  years  is  not  negligence 
fter  se,  though  the  person  thus  risking  his  life  is  under  no  legal  obligation 
to  rescue  the  child,  and  might,  had  he  chosen  to  do  so,  have  stood  by 
and  permitted  it  to  be  killed  without  violating  any  rule  of  law,  civil  or 
criminal.  In  the  presence  of  the  impending  peril  to  the  child,  and  the 
necessity  for  instantaneous  action  if  its  life  were  to  be  saved,  it  would  be 
unreasonable  to  require  deliberate  judgment  from  one  in  a  position  to 
afford  relief. 

NcoLioENCE.  —  One  Who  ATfEMPrs  to  Rkscui  a  Person  Placed  in  a  Po. 
BiTiON  OF  Immediate  and  Deadly  Peril  through  the  negligence  of  a 
railway  company,  and  who  is  himself  injured  in  such  attempt,  may 
recover  of  such  corporation  for  the  injury  so  suffered,  if,  when  considered 
in  connection  with  the  emergency  under  which  he  was  called  to  act,  aud 
the  confusion  attending  it,  the  jury  is  of  the  opinion  that  bis  conduct 
was  not  negligent. 

Action  brought  by  Langendorf  to  recover  for  injuries  sus- 
tained while  attempting  to  rescue  a  child  who  had  fallen  in 
front  of  a  train  of  cars  owned  and  operated  by  the  Pennsyl- 
vania Railway  Company.  Judgment  in  favor  of  the  plaintiff, 
from  which  the  defendant  prosecuted  a  writ  of  error. 

E.  W.  Tolerton^  for  the  plaintiff  in  error. 

BiBsell  and  Gorrill,  for  the  defendant  in  error. 

Bradbury,  J.  The  defendant  in  error,  in  June,  1885,  while 
passing  along  one  of  the  streets  in  East  Toledo,  stopped  at  a 
point  where  the  track  of  the  railway  of  plaintiff  in  error 
crossed  the  street,  and  engaged  in  convers:ition  with  a  woman 
who  bad  in  charge  two  children,  one  an  infant  in  arms,  the 
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other  a  girl  about  four  years  old.  The  plaintiff  in  error  had 
constructed  a  safety-gate  at  this  point,  and  during  the  greater 
part  of  the  day  kept  there  a  watchman  to  close  the  same  when 
trains  were  approaching,  as  a  warning  to  travelers.  The  acci- 
dent that  caused  the  injury  occurred  about  seven  o'clock  in 
the  evening,  or  a  little  later,  but  while  it  was  yet  light;  the 
watchman  had  finished  his  day's  labor,  and  gone  away,  and 
the  gate  was  raised  (or  open),  though  the  street  was  perhaps 
as  extensively  used  at  that  hour  as  at  any  other  part  of  the 
day.  A  local  freight  train  was  past  due,  and  approaching  at 
a  higher  rate  of  speed  than  that  prescribed  by  the  ordinances 
of  the  city. 

The  defendant  in  error  and  the  nurse  were  engaged  in  con- 
versation, at  a  point  from  which  the  approaching  train  was  in 
view  for  a  considerable  distance,  though  exactly  how  far  away 
it  could  be  seen  is  left  in  some  doubt.  The  little  girl,  while 
her  nurse  and  defendant  in  error  were  conversing,  wandered 
across  the  railroad  track,  and  seeing  or  hearing  the  approach- 
ing train,  became  excited  by  the  sight  or  noise,  or  both,  and 
by  clapping  her  hands  and  other  manifestations  of  surprise 
and  delight,  attracted  the  attention  of  her  nurse  certainly,  and 
probably  that  of  the  defendant  in  error  also.  The  nurse  ex- 
citedly called  the  child  to  her,  and  while  crossing  the  railroad 
track  in  obedience  to  the  call,  it  tripped  and  fell  in  front  of 
the  rapidly  approaching  train,  whereupon  the  defendant  in 
error,  observing  its  imminent  peril,  sprang  to  its  rescue,  caught 
it  in  his  arms,  and  leaped  onward,  but  was  struck  by  the  loco- 
motive before  he  could  pass  beyond  its  reach,  and  received  the 
injuries  of  which  he  complains.  That  the  safety-gate  was 
raised  and  the  watchman  absent  was  not  disputed  at  the 
trial,  so  far  as  the  record  discloses,  and  the  evidence  is  amply 
sufficient  to  warrant  the  jury  in  finding  that  the  train  was 
being  run  at  an  unlawful  rate  of  speed,  so  that  in  both  these 
particulars  the  negligence  of  the  railroad  company  was  estab- 
lished. 

It  is  contended,  however,  that  the  negligence  of  the  railroad 
company  should  have  related  to  the  party  injured,  and  that 
the  jury,  in  passing  upon  the  case  of  the  defendant  in  error, 
should  not  have  taken  into  consideration  the  rights  of  the 
rescued  child,  but  should  have  confined  itself  to  considering 
the  relations  existing  between  him  and  the  railroad  company. 
And  in  this  connection  the  plaintifi"  in  error  requested  the 
court  of  common  picas  to  charge  the  jury  as  follows:  "The 
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plaintiff's  right  to  recover  depends  entirely  upon  the  fact  that 
the  defendant  was  guilty  of  negligence  in  its  relations  to  this 
plaintiff.  The  jury,  in  deliberating  upon  your  verdict,  must 
not  consider  the  rights  of  the  child.  This  action  has  nothing 
to  do  with  her  rights.  The  sole  questions  here  are,  Was  tlie 
defendant  guilty  of  negligence  which  caused  the  plaintiff's 
injuries?  and  was  the  plaintiff  himself  guilty  of  contributory 
negligence?" 

This  request  was  properly  refused.  Negligence  does  not 
usually  relate  to  any  one  in  particular,  and  does  not  in  any 
case  so  relate,  unless  there  is  some  special  duty  owing  to  the 
individual  affected  by  the  negligent  act  or  omission.  In  the 
case  under  review,  the  railroad  company  owed  no  special  duty 
to  either  the  rescuer  or  the  rescued  that  it  would  not  have 
owed  to  any  individuals  similarly  situated;  the  obligation 
was  to  the  public  generally,  and  any  person  who,  without 
fault  on  his  part,  received  an  injury  in  consequence  of  ita 
failure  to  discharge  this  obligation,  may  recover  from  it  com- 
pensation therefor.  No  other  relation  is  necessary,  where  the 
obligation  is  to  the  public,  than  that  the  one,  by  its  negligence, 
has  caused  injury  to  the  other  without  the  latter's  fault. 

It  is  also  objectionable  in  another  particular,  —  that  of  requir- 
ing the  jury  to  ignore  the  rights  of  the  child.  It  is  true  that 
the  child,  in  its  relations  to  the  railroad  company,  might  have 
a  right  of  action  for  injuries  received  by  it,  and  yet  no  right 
accrue  to  the  defendant  in  error  for  those  received  by  him  in 
the  same  accident.  The  circumstance  that  the  child  had  a 
right  of  action  could  not  be  conclusive  that  the  defendant  in 
error  had  one  also,  though  the  same  blow  of  the  locomotive 
injured  both,  for  the  negligence  of  the  latter  might  contribute 
to  the  result  in  a  manner  to  defeat  his  recovery,  while  no  neg- 
ligence could  be  imputed  to  the  child.  If  it  was  the  object  of 
this  request  to  impress  upon  the  minds  of  the  jury  the  prop- 
osition above  stated,  that  the  rights  of  action  of  the  child 
and  its  rescuer  against  the  railroad  company  were  distinct, 
the  language  selected  was  not  well  chosen.  The  phrase,  "The 
jury,  in  deliberating  on  your  verdict,  must  not  consider  the 
rights  of  the  child.  This  action  has  nothing  to  do  with  her 
rights," — was  well  adapted  to  mislead  the  jury  into  the  belief 
that  the  imminent  danger  of  the  child,  and  its  right  to  be 
rescued  therefrom,  were  to  be  excluded  from  their  considera- 
tion. This  view  would  have  defeated  the  recovery,  for  the 
very  ground  upon  which  the  defendant  in  error  founded  hia 


556  Pennsylvania  Company  v.  Lanqendorf.       [Ohio, 

claim  was,  that  the  imminent  peril  of  the  child  warranted  the 
risk  he  assumed  in  undertaking  its  rescue. 

This  brings  us  to  the  consideration  of  the  main  question. 
Plaintiff  in  error  contends  that  it  was  negligence  per  ae  for  the 
defendant  in  error  to  throw  himself  in  front  of  a  moving  train 
in  his  effort  to  rescue  the  child  from  danger. 

The  petition  of  the  plaintiff  below  discloses  that  he  received 
the  injury  of  which  he  complained  by  voluntarily  passing  in 
front  of  a  moving  train  to  rescue  a  child  who  had  fallen  in 
front  of  it;  therefore,  if  such  an  act  is  negligence  per  se,  the 
petition  disclosed  that  the  negligence  of  the  plaintiff  below 
contributed  to  the  injury,  and  he  was  not  entitled  to  maintain 
an  action  therefor.  The  same  question  was  raised  by  an  ex- 
ception taken  to  the  following  part  of  the  charge  of  the  court: 
"  It  appears  that  the  plaintiff  was  struck  by  the  engine  and 
injured  while  in  the  act  of  passing  across  the  track  and  res- 
cuing a  little  child  from  danger  and  saving  its  life.  To  hold 
the  railroad  company  responsible  in  damages  for  this  injury, 
it  must  be  shown,  —  1.  That  the  child  was  in  danger  of  being 
run  over  and  injured  by  the  approaching  engine,  and  that 
such  danger  was  caused  or  created  by  the  negligence  of  the 
railroad  company;  and  2.  That  in  making  the  effort  to  res- 
cue the  child  the  plaintiff  was  not  guilty  of  contributory  neg- 
ligence.    These  are  questions  of  fact  which  will  be  your  duty 

to  determine  from  the  evidence If  you  find  that  the 

peril  to  which  the  child  was  exposed  was  caused  by  such  neg- 
ligence of  the  company,  you  will  then  inquire  whether  the 
plaintiff,  in  passing  across  the  track  and  attempting  to  rescue 
the  child,  was  guilty  of  contributory  negligence.  The  law 
will  not  impute  negligence  to  an  effort  to  preserve  human 
life,  unless  made  under  such  circumstances  as  to  constitute 

rashness,  in  the  judgment  of  prudent  persons If  he 

believed,  and  had  good  reason  to  believe,  that  he  could  save 
the  life  of  the  child  without  serious  injury  to  himself,  the  law 
will  not  impute  to  him  blame  for  making  the  effort." 

Plaintiff  in  error  insists  that  the  court  of  common  pleas, 
instead  of  leaving  the  question,  as  it  did,  to  the  jury  to  say 
whether  tlie  act  of  the  defendant  in  error,  under  all  the  circum- 
stances and  according  to  the  rules  laid  down  by  the  court,  was 
or  was  not  negligent,  should  have  told  them  that  to  pass  in 
front  of  a  rapidly  moving  train,  as  it  was  admitted  the  defend- 
ant in  error  did,  even  to  rescue  from  danger  a  child  of  tender 
years,  was  in.  law  an  act  of  negligence  that  defeated  his  right 
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of  recovery.  It  is  said  that  the  defendant  in  error  voluntarily 
assumed  the  risk,  that  the  danger  attending  his  act  was  appar- 
ent, and  that  however  commendable  his  conduct  may  have 
been  when  viewed  from  the  standing  point  of  humanity,  the 
law  will  grant  no  relief  for  an  injury  thus  brought  upon  him- 
self. It  is  apparent  that  the  defendant  in  error  was  under  na 
legal  obligation  to  rescue  the  child;  if  he  had  chosen  to  stand 
by  and  permit  the  approaching  train  to  run  over  and  kill  the 
child,  he  would  have  violated  no  rule  of  la^,  civil  or  crimi- 
nal;  therefore,  what  he  did  in  the  matter  was  a  voluntary  act, 
in  the  sense  of  that  term  that  he  was  under  no  legal  obliga- 
tion to  perform  it.  That,  however,  is  not  a  conclusive  test 
of  the  question.  To  entitle  one  to  relief  for  the  consequences  of 
the  negligence  of  another,  it  is  by  no  means  necessary  that  the 
party  injured  should  have  been  at  the  time  in  the  discharge 
of  any  duty  whatever.  His  rights  in  this  respect  are  perfect 
when  he  is  in  the  performance  of  any  lawful  act,  and  even,  in 
some  instances  and  in  some  states,  when  the  act  is  in  some 
respects  not  strictly  lawful. 

The  act  of  the  defendant  in  error  was  not  only  lawful,  but 
it  was  highly  commendable;  nor  was  he  in  any  legal  sense 
responsible  for  the  emergency  that  called  for  such  prompt 
decision  and  rapid  execution.  The  negligence  of  the  railroad 
company  in  having  no  watchman  at  this  public  crossing,  and 
the  unlawful  rate  of  speed  the  train  was  running  towards  it, 
to  which  may,  perhaps,  be  added  that  of  the  nurse  in  charge 
of  the  child,  were  the  causes  of  its  extreme  danger.  There 
was  but  the  fraction  of  a  minute  in  which  to  resolve  and  act, 
or  action  would  come  too  late.  Under  these  circumstances,  it 
would  be  unreasonable  to  require  a  deliberate  judgment  from 
one  in  a  position  to  aflFord  relief;  to  require  one  so  situated  to 
stop  and  weigh  the  danger  to  himself  of  an  attempt  to  rescue 
another,  and  compare  it  with  that  overhanging  the  person  to 
be  rescued,  would  be,  in  effect,  to  deny  the  right  of  rescue  alto- 
gether, if  the  danger  was  imminent.  The  attendant  circum- 
stances must  be  regarded;  the  alarm,  the  excitement  and 
confusion,  usually  present  on  such  occasions,  the  uncertainty 
as  to  the  proper  move  to  be  made,  the  promptness  required, 
and  the  liability  to  mistake  as  to  what  is  best  to  be  done,  sug- 
gest that  much  latitude  of  judgment  should  be  allowed  to 
those  who  are  thus  forced  by  the  strongest  dictates  of  human- 
ity to  decide  and  act  in  sudden  emergencies.  And  the  doc- 
trine  that   one  who,  under   those  or  similar   circumstances, 
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eprings  to  the  rescue  of  another,  thereby  encountering  even 
great  danger  to  himself,  is  guilty  of  negligence  per  se,  is  neither 
supported  by  principle  nor  authority. 

In  Evarisville  etc.  R.  R.  Co.  v.  Hiatt,  17  Ind.  102,  language 
is  used  by  the  judge  in  deciding  the  case  which,  to  some 
extent,  supports  the  doctrine;  but  the  decision  was  not  placed 
upon  that  ground,  and  what  the  learned  judge  said  in  that 
connection  may  be  regarded  as  obiter  dictum.  The  doctrine  is 
repudiated  by  the  text-writers  and  all  the  other  cases  that 
come  to  our  notice.  In  Eckert  v.  Long  Island  R.  R.  Co.^ 
43  N.  Y.  502,  3  Am.  Rep.  721,  it  was  held  that  "the  law 
has  so  high  a  regard  for  human  life  that  it  will  not  impute 
negligence  to  an  effort  to  preserve  it,  unless  made  under  cir- 
cumstances constituting  rashness,  in  the  judgment  of  prudent 
persons."  In  that  case  the  rescuer  lost  his  life  in  throwing  a 
small  child  from  the  track  of  an  approaching  train,  and  a  judg- 
ment in  favor  of  his  administrator,  for  damages  resulting  from 
his  death,  was  affirmed  by  the  court  of  appeals.  The  resem- 
blance between  that  case  and  the  one  before  us  is  very  strik- 
ing. This  doctrine  has  received  the  sanction  of  the  courts  of 
last  resort  in  Massachusetts  and  Missouri:  Linnehan  v.  Samp- 
son, 126  Mass.  506;  30  Am.  Rep.  692;  Donahoe  v.  Wabash,  St. 
L.,  &  P.  R'y  Co.,  83  Mo.  560;  53  Am.  Rep.  594;  Beach  on  Con- 
tributory Negligence,  sec.  15,  p.  45;  Wharton  on  Negligence, 
sec.  314;  Pierce  on  Railroads,  329.  The  doctrine  that  one  is 
not  necessarily  chargeable  with  contributory  negligence  because 
he  adopted  a  course  of  action  that  imperiled  his  safety,  or  even 
his  life,  finds  support  in  other  courts:  Carroll  v.  Minnesota 
Valley  R.  R.  Co.,  14  Minn.  57;  Pennsylvania  Co.  v.  Roney,  89 
Ind.  453;  46  Am.  Rep.  173;  Cottrill  v.  Chicago,  M.,  &  St.  P. 
R'y  Co.,  47  Wis.  634;  32  Am.  Rep.  796.  We  think  the  court 
of  common  pleas  did  not  err  in  leaving  it  to  the  jury  to  deter- 
mine, from  all  the  circumstances  surrounding  the  defendant 
in  error  at  the  time  he  sprang  to  the  rescue,  whether  the  act 
was  rash  or  not,  and  in  saying  to  them  that  if  they  found  it 
was  not  rash,  then  it  did  not  constitute  contributory  negli- 
gence. It  is  difficult,  if  not  impossible,  to  lay  down,  in  advance, 
a  rule  by  which  to  determine  the  extent  to  which  one  may 
risk  his  safety  or  his  life  in  emergencies  of  this  character  and 
not  be  charged  with  rashness;  but  the  emergency  may  be  such 
as  to  warrant  the  assumption  of  a  high  degree  of  risk,  and  one 
so  situated  may  rightfully  expect  his  acts  to  be  construed  in 
the  light  afforded  by  all  the  circumstances  that  impelled  him 
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to  their  commission,  and  that  he  would  not  be  charged  with 
contributing  to  bis  own  injury,  so  as  to  defeat  a  right  of  action, 
because  the  result  showed  tliat  the  risk  he  assumed  was  greater 
than  in  the  excitement  of  the  moment  he  had  contemplated, 
or  in  some  other  respect  his  judgment  had  been  faulty. 
Judgment  affirmed.  

Neoliobxob  —  CoNTRTBTTTORT  —  RESCUING  AwoTHBB.  — Emergencies  may 
■ometiines  be  given  in  evidence,  and  will  justify  what  would  otherwise  be  an 
indefensible  act;  such,  for  instance,  as  that  of  an  engineer  standing  at  his 
post  in  the  endeavor  to  save  the  lives  of  his  passengers  where  a  collision  is 
imminent,  or  of  a  person  rushing  in  front  of  an  engine  to  save  the  life  of  a 
child,  or  placing  himself  in  a  position  of  danger  to  save  the  life  of  another: 
Harrit  v.  Clinton,  64  Mich.  447;  8  Am.  St.  Rep.  842,  and  extended  note  on 
the  subject  of  contributory  negligence;  Linnehan  v.  .Sampson,  126  Mass.  506; 
30  Am.  Rep.  69*2.  The  law  will  nut  impute  negligence  to  an  effort  to  preserve 
human  life,  unless  made  under  such  circumstances  as  to  constitute  rashness, 
in  the  judgment  of  prudent  persons:  Eckert  v.  Long  Island  R.  R.  Co.,  43  N.  Y. 
502;  3  Am.  Rep.  721.  A  mother  is  not  guilty  of  negligence  when  she  at- 
tempts  to  rescue  her  child  frotn  an  approaching  train,  though  she  may  have 
negligently  allowed  it  to  go  upon  the  track:  Donahoe  r.  Wcdxish  etc.  R'y  Co.^ 
83  Mo.  560;  63  Am.  Rep.  594. 


Cincinnati  Inclined    Plane  Railway    Company 
V,  Telegraph  Association. 

(48  Ohio  State,  890.] 

Municipal  Corporations  —  Strebts,  Rights  of  Tblephoni  Corporations 
THBRBIN.  —  A  statutory  grant  to  a  corporation  of  a  right  to  construct 
telephone  lines  along  and  upon  a  public  highway  confers  the  privilege 
sabject  to  the  duty  on  the  part  of  the  corporation  of  so  changing  and  ad- 
justing, when  necessary,  its  system  of  operating  its  telephone  lines  as 
not  to  curtail  the  enjoyment  by  the  public  of  the  best  modes  of  travel 
and  transportation  upon  the  streets. 

MnNiciPAL  Corporations  —  Streets,  Bxolcsivb  Right  to  Usx.  —  A  muni- 
cipal corporation  cannot,  without  clear  legislative  authority,  grant  the 
exclusive  right  to  the  use  of  streets  for  certain  purposes  to  an  individaal 
or  corporation. 

McNiciPAL  Corporations  —  CoNfLioriNO  Rights  or  Tblephoni  and  Elec- 
tric Railway  Corporations  therein.  — If  a  telephone  company  is  by 
a  municipal  corporation  granted  the  right  to  erect  poles  and  wires  upon 
the  public  streets,  and  to  carry  on  the  business  of  a  telephone  corpora- 
tion, and  the  board  of  public  works  of  the  municipality  has  power  to 
consent  to  the  use  by  street-railway  corporations  of  any  motive  power, 
then  the  grant  to  the  telephone  corporation  is  received  subject  to  the 
right  of  the  board  uf  public  works  to  exercise  the  powers  thus  vested  in 
It,  and  if  the  board  subsequently  grants  to  a  street-railway  corporation 
the  right  to  use  the  single-trolley  system  of  electric  railways  upon  the 
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public  itreets,  the  telephone  corporation  cannot  enjoin  such  use  because 
the  ground  circuit  of  such  trolley  system  necessarily  interrupts  the 
telephone  business,  and  thereby  impairs  the  value  of  the  franchise  granted 
to  the  telegraph  corporation. 

Action  by  the  City  and  Suburban  Telegraph  Association 
against  the  Cincinnati  Inclined  Plane  Railway  Company. 
Complainant  was  an  Ohio  corporation,  incorporated  for  the 
purpose  of  constructing,  maintaining,  and  operating  telegraph 
lines,  and  also  authorized  to  construct  and  maintain  telephone 
lines  and  carry  on  a  telephone  business.  At  the  time  com- 
plainant was  granted  the  right  to  carry  on  the  telephone  busi- 
ness in  the  city  of  Cincinnati,  there  was  no  street-railway 
authorized  by  law  to  use  electric  power,  but  the  board  of  pub- 
lic works  of  the  city  had  authority  to  grant  such  right,  and  did 
grant  to  the  defendant,  after  the  plaintiff  had  received  its 
franchise,  the  right  to  control  and  operate  an  electric  system 
known  as  the  "  Sprague  Single  Trolley  Overhead  System." 
Complainant  alleged  that  the  right  to  use  this  system,  with  the 
right  to  use  the  earth  for  a  return  circuit,  necessarily  affected 
and  injured  the  complainant,  and  made  it  impossible  for  it  to 
continue  the  operation  of  its  telephone  system.  The  trial  court 
accepted  complainant's  theory,  and  held  that  it  was  the  duty 
of  the  defendant  "  to  adopt  some  mode  of  propelling  its  cars 
other  than  the  one  which  inflicted  the  said  injury  upon  the 
plaintiflf."     The  defendant  prosecuted  a  writ  of  error. 

John  S.  Wise,  R.  A.  Harrison,  and  E.  A.  Ferguson,  for  the 
plaintiff  in  error. 

Peck  and  Shaffer,  Aaron  F.  Perry^  and  Selwyn  N.  Owen,  for 
the  defendant  in  error. 

Dickman,  J.  The  Cincinnati  Inclined  Plane  Railway  Com- 
pany was  incorporated  in  the  year  1871,  under  the  act  of  May 
1,  1852,  entitled  "  An  act  to  provide  for  the  creation  and  regu- 
lation of  incorporated  companies  in  the  state  of  Ohio."  On 
March  30,  1877,  the  legislature  passed  an  act  authorizing  any 
inclined-plane  railway  or  railroad  company  theretofore  or 
thereafter  organized  under  the  act  of  1852  to  hold,  lease,  or 
purchase,  and  maintain  and  operate,  such  portion  of  any  street- 
railroad  leading  to  or  connected  with  the  inclined  plane  as 
might  be  necessary  for  the  convenient  dispatch  of  its  business, 
upon  the  same  terms  and  conditions  on  which  it  held,  main- 
tained, and  operated  its  inclined  plane;  "  provided,  that  no 
other  motive  power  than  animals  shall  be  used  on  the  public 
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highways  occupied  by  such  street-railway  company  without 
the  consent  of  the  board  of  public  works  in  any  city  having 
such  board,  and  the  common  council,  or  the  public  authority 
or  company  having  charge  or  owning  any  other  highway  in 
which  such  street-railroad  may  be  laid." 

In  September,  1885,  the  Cincinnati  board  of  public  works 
adopted  a  resolution,  consenting  "  to  the  use  either  of  elec- 
tricity, cable,  or  compressed  air  as  a  motive  power  by  the 
Cincinnati  Inclined  Plane  Railway  Company  upon  the  high- 
ways in  which  the  street-railroads  connected  with  its  inclined 
plane,  and  held  and  operated  by  it,  are  laid."  In  October, 
1888,  the  railway  company,  setting  forth  the  resolution  giving 
such  consent,  and  stating  that  it  had  decided  to  use  electricity 
as  a  motive  power  on  its  road,  made  application  to  the  board 
of  public  affairs  —  the  legally  constituted  successor  of  the 
board  of  public  works  —  for  permission  to  erect  along  the  en- 
tire length  of  its  road  the  poles,  wires,  and  other  appliances 
necessary  to  operate  and  maintain  its  entire  line  from  Fifth 
and  Walnut  streets  to  the  Zoological  Garden  as  an  electric 
road.  And  thereupon  the  board  of  public  affairs,  acting  un- 
der authority  of  the  act  of  March  30,  1877,  and  in  furtherance 
of  the  grant  made  by  the  board  of  public  works,  granted  the 
application  of  the  railway  company,  upon  the  following  con- 
dition: "  1.  The  poles  to  be  made  of  iron  of  the  size  and  pat- 
tern, and  the  wires  to  be  strung  in  the  manner,  as  shown  on 
the  plan  submitted  to  this  board,  and  hereby  approved." 

In  February,  18S9,  in  accordance  with  the  provisions  of  sec- 
tion 3306  of  the  Revised  Statutes,  the  stockholders  of  the  rail- 
way company  extended  the  northern  terminus  of  its  road  at 
the  Zoological  Garden  to  the  village  of  Glendale.  And  in 
,  March,  1889,  the  board  of  county  commissioners  of  Hamilton 
?County,  by  resolution,  granted  the  application  of  the  railway 
bompany  to  use  and  occupy  the  Carthage  turnpike  to  its 
northern  terminus,  by  double  tracks,  and  with  necessary  ap- 
pendages and  appurtenances  of  an  overhead  electric  railroad 
system,  so  as  to  enable  the  company  to  permit  continuous, 
rapid,  and  safe  transportation  between  Fountain  Square,  in 
Cincinnati,  and  the  village  of  Carthage.  A  provision  in  the 
grant  provided  for  the  removal  by  the  county  commissiuners 
of  any  and  all  telegraph  and  telephone  poles  which  might  in- 
terfere with  the  operation  of  the  electric  road.  This  provision, 
however,  was  afterwards  modified  by  the  action  of  the  com- 

AM.  St.  &UT.,  Vol.  XXIX- 86 


662  Cincinnati  etc.  R'y  Co.  v.  Tel.  Ass'n.  [Ohio, 

missioners,  so  as  to  locate  the  telegraph  and  telephone  poles 
at  the  curb  line. 

The  plan  submitted  to  and  approved  by  the  board  of  pub- 
lic affairs  is  known  as  the  "  Sprague  Single  Trolley  Overhead 
System."  Under  the  supervision  of  the  engineer  of  the  board, 
the  poles  were  erected  and  wires  strung;  and  about  the  begin- 
ning of  June,  1889,  the  railway  company  had  put  its  street- 
railway  in  operation  under  that  system  as  far  as  the  Zoologi- 
cal Garden,  and  at  the  commencement  of  the  original  action 
was  engaged  in  constructing  its  extension  along  the  Carthage 
pike,  under  the  grant  of  the  county  commissioners,  with  the 
necessary  appendages  and  appurtenances  of  the  single-trolley 
system. 

In  the  Sprague  system,  the  electricity  used  to  operate  the 
motors  under  the  cars  is  conveyed  to  them  by  a  single  over- 
head trolley-wire,  and  a  single  arm,  or  pole,  attached  to  the 
car,  and  carrying  a  contact-wheel  which  runs  along  and 
presses  up  underneath  the  trolley-wire.  The  current  passes 
down  the  pole,  or  arm,  to  the  switch  apparatus  on  board  the 
car,  through  the  motors,  thence  to  the  wheels,  and  to  the  tracks. 
It  then  passes  back  to  the  station  along  the  iron  rails  o{  the 
track,  interlaced  together  by  conducting  wires,  and  finally 
connected  by  a  conducting  wire  with  the  negative  pole  of  the 
dynamo,  the  greater  portion  of  the  current  flowing  along  this 
line  of  the  track  as  the  return  current.  Some  portions  of  such 
current,  however,  are  unavoidably  diverted  through  whatever 
conductors  are  in  proximity,  and  which  themselves  have 
grounded  circuits,  but  generally  returning  to  the  source  in 
which  it  originated  by  means  of  the  metallic  ground  connec- 
tion of  the  rails  as  extended  by  the  wire  to  the  dynamo. 

The  single-trolley  system  is  in  use  on  nine  tenths  of  the 
railroads  in  the  United  States  using  electricity.  As  compared 
with  the  double-trolley  method,  it  is  deemed  more  simple,  less 
liable  to  disarrangement,  much  cheaper,  and  not  liable  to  acci- 
dents which  would  blockade  the  cars.  It  has  proved  successful, 
and  its  general  adoption,  with  full  knowledge  of  the  double- 
trolley  method,  furnishes  strong  proof  that  it  is  the  most  ap- 
proved system.  And  in  the  finding  of  facts  by  the  court  at 
general  term,  there  is  nothing  in  disparagement  of  the  single- 
trolley  system  in  itself,  but  it  is  held  objectionable  because  it 
includes  the  grounded  circuit,  which  the  defendant  in  error 
has  adopted,  and  claims  a  monopoly  of  its  use,  as  against  the 
railway  company,  as  an  essential  part  of  its  telephonic  system. 
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It  is  evident,  therefore,  that  the  railway  company  derived 
from  the  legislature  the  righ  t  to  use  on  its  road  other  motive 
power  than  animals;  that  it  acquired  the  franchise  of  using 
electro-motive  power;  and  eliminating  from  view  the  tele- 
graph association,  it  is  making  lawful  use  of  such  franchise 
in  a  manner  authorized  by  the  statute. 

The  City  and  Suburban  Telegraph  Association  was  incorpo> 
rated  July  1,  1873,  as  a  telegraph  company,  with  lines  extend* 
ing  from  Cincinnati  to  Hamilton,  in  Butler  County,  under  lawi 
since  embodied  in  the  chapter  of  the  Revised  Statutes  regulat- 
ing "  magnetic  telegraph  companies,"  and  containing  section 
3454,  which  provides:  "A  magnetic  telegraph  company  here- 
tofore or  hereafter  created  may  construct  telegraph  lines,  from 
point  to  point,  along  and  upon  any  public  road,  by  the  erec- 
tion of  the  necessary  fixtures,  including  posts,  piers,  and  abut- 
ments necessary  for  the  wires;  but  the  same  shall  not  incom- 
mode the  public  in  the  use  of  such  road." 

In  1878,  the  telegraph  association  became  the  licensee  of  the 
American  Bell  Telephone  Company,  with  the  exclusive  right 
to  use  all  its  patents  in  Cincinnati  and  certain  territory  adja- 
cent thereto,  and,  although  organized  as  a  telegraph  company, 
entered  upon  the  business  of  a  telephone  company.  After 
obtaining  the  license  to  use  the  telephone,  the  telegraph  asso- 
ciation erected  poles  and  wires  upon  the  streets  wherein  the 
railway  of  the  plaintifiF  in  error  is  situated,  and  which  was  then 
being  operated  as  a  horse-railway.  These  poles  and  wires 
were  mainly  erected  in  the  years  1881  and  1882.  But  prior 
thereto,  in  1880,  the  following  section  was  added  to  the  tele- 
graph law:  "Sec.  3471.  The  provisions  of  this  chapter  shall 
apply  also  to  any  company  organized  to  construct  any  line  or 
lines  of  telephone;  and  every  such  company  shall  have  the 
same  powers  and  be  subject  to  the  same  restrictions  as  are 
herein  prescribed  for  magnetic  telegrapli  companies."  But 
without  this  section  making  the  provisions  of  the  chapter  re- 
lating to  telegraph  companies  expressly  applicable  to  tele- 
phone companies,  we  think  that  the  term  '*  telegraph,"  as  a 
mode  of  transmitting  messages  or  other  communications,  is 
sufficiently  comprehensive  to  embrace  the  telephone. 

It  is  thus  apparent,  that  while  the  telegraph  association  was 
organized  after  the  incorporation  of  the  railway  company,  it 
had  planted  its  poles,  and  strung  its  wires,  and  entered  upon 
the  business  of  a  telephone  company  before  the  railway  com- 
pany had  put  its  street-railway  into  operation  with  electricity 
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as  the  motive  power;  that  permission,  in  due  form  of  law,  was 
granted  to  the  telegraph  association  to  place  and  maintain  its 
poles  and  wires  for  the  purpose  of  supplying  telephonic  com- 
munication to  its  subscribers  in  Cincinnati  and  vicinity,  and 
also  as  a  means  of  communication  for  its  longer  lines. 

But  it  is  urged  that  the  franchise  of  the  telegraph  associa- 
tion to  construct  lines  of  telephone  is  greatly  impaired  by  rea- 
son of  the  single-trolley  railway  using  a  grounded  circuit, 
whereby  a  large  part  of  the  electric  current  flows  off  from  the 
rails  to  the  surrounding  earth,  and  to  and  upon  all  telephone 
wires  which  may  be  connected  with  the  earth  in  proximity  to 
the  railway.  The  action  is  described  as  conduction,  causing 
more  or  less  of  electric  current  to  be  poured  into  the  earth 
and  into  all  electric  conductors  connected  with  the  earth, 
thereby  reaching  telephone-wires  in  a  grounded  circuit,  and 
creating  loud  and  continuous  noises  upon  the  wires,  which 
disturb  telephonic  communication.  This  disturbance,  how- 
ever, results,  not  solely  from  the  earth  circuit  of  the  railway 
company,  but  also  from  the  fact  that  the  defendant  in  error 
likewise  relies  upon  the  earth  for  its  return  circuit,  by  con- 
necting with  the  earth  the  end  of  its  wire  farthest  from  its 
electric  batteries.  The  telephone  wires  are  carried  from  the 
phones  of  subscribers  to  the  gas-pipes  in  the  rooms  where  the 
phones  are  located,  or  to  water-pipes,  or  to  the  earth,  in  order 
to  make  a  complete  circuit.  The  interference,  moreover,  with 
the  operation  of  the  telephone  is  said  to  be  largely  attributable 
to  the  delicate  mechanism  of  the  telephone  wires  and  phones. 
The  wires,  being  designed  to  carry  the  extremely  small  cur- 
rent needed  for  telephone  transmission,  are  too  small  in  size 
to  carry  successfully  the  strong  current  passing  into  them 
from  electric  railways. 

It  is  claimed  that  in  addition  to  this  conduction  or  leak- 
age disturbance,  the  single-trolley  electric  railway  introduces 
serious  disturbances  on  telephone  lines  by  induction,  for  the 
reason  that  such  electric  railways  employ  large  wires  to  con- 
vey the  current  used  for  the  propalsion  of  their  cars,  and  this 
current  is  constantly  and  rapidly  changing  its  strength;  that 
these  rapidly  changing  currents  in  the  electric  railway  wires 
induce  disturbing  currents  in  parallel  telephone-wires  near 
which  the  electric  railways  have  been  built,  and  thus  prevent 
a  successful  transmission  of  telephonic  messages. 

These  interferences  with  the  telephone  service  may  be  obvi- 
ated, it  is  stated,  by  the  railway  company  giving  up  the  single- 
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trolley  system  with  the  ground  circuit,  and  substituting  the 
double-trolley  system  with  its  two  trolley- wires,  two  tri^ley- 
wheels,  and  electric  current  passing  from  one  wire  through 
one  trolley,  through  the  motor,  back  through  the  other  trolley 
to  the  other  wire,  and  so  back  to  the  generator  without  es- 
caping to  the  earth.  The  grounded  circuit,  it  is  insisted, 
should  be  abandoned  and  surrendered  to  the  sole  use  and  ser- 
vice of  the  defendant  in  error.  But  it  is  admitted  that  other 
remedies  of  the  telephone  disturbances  may  be  easily  obtained^ 
by  constructing  the  telephone  with  a  complete  metallic  cir- 
cuit, or  by  resort  to  what  is  known  as  the  McCluer  device,  con- 
sisting of  a  single  return  wire,  to  which  a  number  of  telephone 
wires  are  attached. 

Conceding  that  the  mode  adopted  by  the  railway  company 
of  propelling  its  cars  by  electricity  is  an  interruption  to  the 
telephone  service  of  the  defendant  in  error,  and  calculated  to 
impair  its  franchise  in  the  manner  contended,  the  inquiry  is 
suggested,  whether  the  railway  company  must  yield  up  a  use- 
ful franchise  that  the  same  may  be  exclusively  enjoyed  by 
the  telegraph  association,  or  whether  the  association  shall 
adapt  its  system  to  existing  conditions;  whether  the  company 
shall  change  from  the  single  to  the  double  trolley  system, 
from  the  grounded  to  the  metallic  circuit,  or  whether  the  asso- 
ciation shall  use  either  a  complete  metallic  circuit,  or  resort 
to  the  McCluer  device.  It  is  immaterial  on  which  party  tlie 
expense  of  the  change  may  fall  the  more  heavily:  it  is  a 
question  of  legal  right;  and  as  remarked  by  Lord  Hatherly, 
L.  C,  in  Attorney 'General  v.  Colney  Hatch  Lunaty;  Asylum, 
L.  R.  4  Ch.  153:  "The  simplest  course,  as  far  as  regards 
the  administration  of  justice,  is  to  ascertain  the  exact  state  of 
the  law  which  regulates  the  relations  of  the  parties;  and  hav- 
ing done  so,  to  proceed  to  act  on  it,  without  any  reference  to  the 
difficulties  of  ihe  case  on  the  part  of  those  against  whom  it  is 
obliged  to  decide;  leaving  those  parties  to  relieve  themselves 
as  they  best  can  from  the  position  in  which  they  have  placed 
themselves,  and  if  there  be  no  other  mode  of  escape,  to  cease 
to  do  the  acts  which  occasion  the  wrong." 

When  the  telegraph  association  erected  its  poles  and  lines 
in  1881  and  1882,  with  the  design  of  conducting  the  business 
of  a  telephone  company,  it  found  the  railway  company  oper- 
ating its  street-railway  with  authority  under  the  statute  to  use 
other  motive  power  than  animals,  to  wit,  electricity,  cable,  or 
compressed  air,  upon  obtaining  the  consent  of  the  board  of 
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public  works.  The  telephone  business  was  not  among  the 
probabilities  when  the  streets  of  Cincinnati,  now  made  use  of 
by  the  telegraph  association,  were  dedicated  or  condemned 
for  the  public  use.  The  primary  and  dominant  purpose  of 
their  establishment  was  to  facilitate  travel  and  transportation; 
they  belong,  from  side  to  side  and  end  to  end,  to  the  public, 
that  the  public  may  enjoy  the  right  of  traveling  and  transport- 
ing their  goods  over  them.  The  telephone  poles  and  wires 
and  other  appliances  are  not  among  the  original  and  primary 
objects  for  which  streets  are  opened,  for  they  may  be  placed 
elsewhere  than  on  the  highways,  and  yet  accomplish  their  pur- 
pose. In  Taggart  v.  Newport  Street  R^y  Co.,  16  R.  I.  668,  it 
was  said  by  Durfee,  C.  J.,  that  telephone  poles  and  wires  are 
not  used  to  facilitate  the  use  of  the  streets  for  travel  and  trans- 
portation; "whereas,  the  poles  and  wires  of  the  railway  com- 
pany are  directly  ancillary  to  the  uses  of  the  streets  as  such, 
in  that  they  communicate  the  power  by  which  the  street-cars 
are  propelled."  As  a  general  rule,  an  occupation  of  the  streets, 
otherwise  than  for  travel  and  transportation,  is  presumptively 
inferior  and  subservient  to  the  dominant  easement  of  the  pub- 
lic for  highway  purposes,  for  if  not  so,  the  primary  object  of 
their  dedication  or  appropriation  might  be  largely  defeated. 
And  the  fact  that  permission  is  granted  to  occupy  the  streets 
or  highways  for  a  purpose  other  than  travel  docs  not  confer  a 
prior  and  paramount  right  to  occupy  them,  to  the  exclusion 
of  their  use  for  travel,  in  a  mode  different  from  what  obtained 
when  such  permission  was  given. 

The  main  purpose  of  streets  or  highways  being  to  facilitate 
travel  and  transportation,  new  and  improved  agencies  for 
effecting  that  purpose  must  be  presumed  to  have  been  in  con- 
templation, in  addition  to  those  in  existence  when  the  ways 
were  established.  To  those  improved  agencies,  devised  for  the 
convenience  and  advantage  of  the  community  in  general,  the 
franchise  of  the  telephone  company  to  occupy  the  streets  for 
carrying  on  its  business  must  be  secondary  and  subordinate. 
"  The  use  of  a  highway  for  the  purposes  of  a  street-railroad 
involves  the  application  of  new  appliances  and  modes  of  travel, 
rather  than  of  any  new  principle.  In  both  a  corporation  is  em- 
ployed and  invested  with  rights  in  the  highway;  in  both  an 
expenditure  of  money  is  required  to  put  the  road  in  a  condi- 
tion for  use  and  to  keep  it  in  repair;  but  in  both  the  great 
leading  object  and  public  benefit  is  the  accommodation  of  trav- 
elers who  may  have  occasion  to  use  them  at  fixed  tolls  or  rates 
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of  fare,  and  not  the  profit  of  the  proprietors  "  :  Ranney,  J.,  in 
Cincinnati  etc.  Street  B'y  Co.  v.  Cumminsville,  14  Ohio  St.  523, 
545. 

In  the  case  of  Hudson  River  Tel.  Co.  v.  Watervliet  Turnpike 
and  R.  R.  Co.y  121  N.  Y.  397,  the  right  of  the  telephone  com- 
pany to  enjoin  the  railroad  company  from  operating  its  road  by 
electricity  under  the  single-trolley  system  incidentally  came 
under  consideration.  In  delivering  the  opinion  of  the  court, 
Andrews,  J.,  after  stating  that  the  use  of  a  grounded  circuit 
is  not  necessary  to  a  telephone  system,  and  that  the  substitu- 
tion of  the  metallic  for  the  earth  circuit,  besides  obviating  the 
disturbance  caused  by  the  defendant's  road,  would  promote 
the  general  efficiency  of  the  telephone  service,  says:  "Tiie 
plaintiflf  is  but  one  of  a  large  number  of  telephone  companies 
which,  under  the  general  permission  of  the  statute  for  the  in- 
corporation of  telegraph  companies,  have  erected  poles  and 
strung  their  wires  in  the  streets  of  the  cities  and  villages  of 
the  state.  The  claim  that  under  this  permissory  grant  they 
can  exclude  the  use  of  the  streets  by  electric  railways,  or  for 
other  street  purposes  requiring  the  use  of  electricity,  wherever 
the  use  of  this  agent  interferes  with  the  use  of  the  telephone, 
although  the  municipality  may  consent  and  the  public  interest 
will  be  promoted  by  the  oiher  uses  to  which  the  streets  are 
sought  to  be  subjected,  needs  but  to  be  stated  to  induce  hesi- 
tation." In  the  last-entitled  case,  the  telephone  company 
erected  poles  for  its  wires  and  perfected  its  system  of  tele- 
phone communication  several  years  before  the  railroad  com- 
pany substituted  electricity  in  place  of  horse-power  for  the 
movement  of  its  cars. 

The  authority  given  by  statute  to  a  telephone  company  to 
construct  its  lines  from  point  to  point,  along  and  upon  any 
public  road,  under  the  continuing  prohibition  that  "the  giime 
shall  not  incommode  the  public  in  the  use  of  such  road," 
would  plainly  indicate  an  intention  on  the  part  of  the  legis- 
lature that  the  company  shall  exercise  such  franchise  with 
reference  to  the  comfort  and  convenience  of  the  traveling  pub- 
lic, and  shall  not,  in  any  manner,  abridge  or  impair  the  use, 
by  the  public,  of  the  most  approved  methods  of  travel  and 
transportation.  And  a  reasonable  interpretation  of  the  stat- 
ute would  lead  to  the  conclusion,  that  to  impair  the  public 
enjoyment  of  an  approved  method  of  conveyance  on  the  streets 
would  be  in  derogation  of  the  statutory  prohibitioti  that  the 
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public  shall  not  be  incommoded  in  the  use  of  the  roads  or 
highways. 

The  statutory  permission  to  the  telegraph  association  to 
construct  its  telephone  lines  along  and  upon  the  highways 
was  not,  therefore,  without  qualification.  But  whether  the 
legislature  had  or  had  not  imposed  the  condition  that  the 
public  should  not  be  incommoded,  the  association,  in  our 
judgment,  acquired  its  privilege  or  permissory  grant  subject 
to  the  duty  of  so  changing  and  adjusting,  when  necessary,  its 
system  of  operating  its  telephone  lines  as  not  to  curtail  the 
enjoyment  by  the  public  of  the  best  modes  of  travel  and  trans- 
portation upon  the  streets.  Whether  all  who  go  on  the  streets 
shall  have  the  most  convenient  and  expeditious  passage  and 
carriage  of  person  and  goods  has  not  been  made  dependent 
upon  the  manner  in  which  the  defendant  in  error  has  pre- 
ferred to  locate  its  poles,  stretch  its  telephone  wires,  or  form 
the  electric  circuit. 

It  is  in  recognition  and  maintenance  of  the  superior  ease- 
ment of  the  public  in  the  streets  that  city  councils  are  re- 
quired to  "cause  the  same  to  be  kept  open  and  in  repair,  and 
free  from  nuisance";  that  the  streets  are  graded  and  paved, 
and  proper  regulations  of  police  provided  to  govern  the  actions 
of  persons  using  them;  that  the  abutting  owner,  though  hav- 
ing a  peculiar  interest  and  easement  in  the  adjacent  street, 
appendant  to  his  lot,  has  no  right  to  place  permanent  obstruc- 
tions in  the  street,  or  do  any  act  on  his  own  land,  outside  the 
limits  of  the  street,  that  will  make  the  way  inconvenient  or 
hazardous,  or  less  secure  than  it  was  left  by  the  municipal 
authorHies:  Crawford  v.  Delaware,  7  Ohio  St.  459;  Elliott  on 
Roads,  311;  Mallory  v.  Griffey,  85  Pa.  St.  275;  Milhurn  v. 
Fowler,  27  Hun,  568;  Dillon  on  Municipal  Corporations,  sec. 
1032,  and  cases  there  cited. 

In  King  v.  Russell,  6  East,  427,  the  right  of  the  owner  to  load 
and  unload  his  wagons  in  the  highway  before  his  warehouse 
was  held  to  be  entirely  subordinate  to  the  right  of  public  pas- 
sage, and  must  not  be  exercised  in  such  a  manner  as  unrea- 
Bonably  to  abridge  or  incommode  the  latter  right.  The  court 
,«ay:  "The  primary  object  of  the  street  was  for  the  free  pas- 
sage of  the  public,  and  anything  which  impeded  that  free 
passage  without  necessity  was  a  nuisance.  If  the  nature  of 
the  defendant's  business  were  such  as  to  require  the  loading 
and  unloading  of  so  many  more  of  his  wagons  than  could  con- 
veniently be  contained  within  his  own  private  premises,  he 
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must  either  enlarge  his  premises  or  remove  his  business  to 
some  more  convenient  spot."  As  against  the  public  easement 
in  the  highway,  a  telephone  company  that  obtains  the  naked 
permission  to  locate  its  poles  and  wires  along  the  streets 
should,  we  think,  stand  on  no  higher  vantage-gruund  than  the 
owners  of  property  abutting  on  the  streets,  who  hold  oV  acquire 
their  property  subject  to  all  the  consequences  which  may  re- 
sult, advantageously  or  otherwise,  from  any  public  and  author- 
ized use  of  the  streets,  in  any  mode  promotive  of  and  consistent 
with  the  purposes  of  establishing  them  as  common  highways. 

This  paramount  easement  or  estate  which  the  public  ac- 
quires in  the  streets,  carrying  with  it  a  special  interest  in  the 
adoption  of  the  most  approved  systems  of  modern  street  travel, 
cannot  be  made  subservient  to  the  telegraph  or  telephone  when 
admitted  on  the  highway,  without  the  clearest  expression  of 
the  legislative  will.  In  Hickok  v.  Hine,  23  Ohio  St.  523,  13 
Am.  Rep.  255,  it  was  held  that  when  the  legislature  has  power 
to  require  one  public  easement  to  yield  to  another  more  im- 
portant,—  a  fortiori  vfhere  the  other  is  inferior,  —  the  inten- 
tion to  grant  such  power  must  appear  by  express  words  or  by 
necessary  implication;  and  such  implication  arises  only  when 
requisite  to  the  enjoyment  of  the  powers  expressly  granted,  and 
can  be  extended  no  further  than  such  necessity  requires.  We 
fail  to  discover  any  authority,  either  express  or  implied,  to 
subordinate  the  public  easement  in  the  streets  to  the  privileges 
exercised  thereon  by  tlie  telegraph  association,  under  the  gen- 
eral terms  of  the  statute  permitting  the  erection  of  posts,  piers, 
and  abutments  necessary  for  its  telephone  wires,  and  espe- 
cially when  coupled  with  the  condition  that  the  same  shall  not 
incommode  the  public  in  the  use  of  the  highway. 

The  demand  made  by  the  telegraph  association  is,  not  that 
the  railway  company  shall  so  modify  its  existing  electrical 
apparatus  as  not  to  interfere  with  the  telephone  service,  but 
shall  forever  abandon  the  use  of  an  essential  part  of  its  elec- 
tro-motive system,  or  be  perpetually  enjoined.  In  other  words, 
the  association  claims  the  exclusive  use  of  the  grounded  cir- 
cuit, inasmuch  as  the  mechanism  of  the  telephone  is  so  com- 
plex, and  the  electric  currents  employed  so  delicate  and 
sensitive,  that  they  cannot  be  used  witliout  disturbance  from 
the  heavier  currents  employed  by  neighboring  electrical  enter- 
prises that  operate  with  the  grounded  circuit.  We  find  no 
foundation  for  such  an  exclusive  franchise  or  right.  When 
the  telegraph  association  begati  its  operation  utuler  the  tele^ 
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phone  system,  neither  the  statute  authorizing  it  to  erect  and 
maintain  poles,  wires,  and  other  necessary  fixtures,  nor  the 
ordinance  under  which  it  obtained  the  power  to  extend  its 
lines  in  the  streets,  gave  an  exclusive  right  either  to  use  the 
earth  for  a  return  circuit  or  a  complete  metallic  circuit  formed 
by  double  wires.  The  legislature  did  not  grant  the  right  by 
general  enactment,  nor  was  the  municipal  corporation  empow- 
ered by  the  legislature  to  give  the  telegraph  association  the 
exclusive  right  to  make  use  of  its  streets  so  as  to  create  a  mo- 
nopoly. In  State  v.  Cincinnati  Gas  Light  and  Coke  Co.,  18 
Ohio  St.  262,  it  was  held  that  a  municipal  corporation  can- 
not, without  clear  legislative  authority,  grant  an  exclusive 
right  to  the  use  of  the  streets  for  certain  purposes  to  an  in- 
dividual or  corporation.  To  enable  it  to  grant  such  an  exclu- 
sive right  by  ordinance  in  the  nature  of  a  contract,  the  power 
must  be  shown  to  have  been  expressly  granted,  or  to  be  so 
far  necessary  to  the  proper  execution  of  the  powers  which  are 
expressly  granted,  as  make  its  existence  free  from  doubt. 

In  the  year  1838,  Professor  Steinheil  made  the  important 
discovery  of  the  practicability  of  using  the  earth  as  one  half, 
or  the  returning  section,  of  an  electric  circuit.  Professor 
Morse  claimed  to  have  made  the  discovery  about  the  same 
time,  but  he  failed  to  obtain  a  patent  therefor.  It  was  th6 
discovery  of  an  elementary  principle  of  science,  of  a  truth  in 
physics,  of  a  law  in  the  operation  of  the  forces  of  nature,  and 
was  not  bounded  by  the  trammels  of  the  patent  law.  For 
forty  years  before  the  telephone  was  discovered,  the  use  of  the 
earth  as  a  conducting  medium  in  the  formation  of  an  electric 
circuit  had  been  the  common  property  of  any  electric  enter- 
prise. By  what  grant  or  title,  then,  did  it  become  the  especial, 
peculiar,  and  exclusive  franchise  of  the  telegraph  association? 
As  it  did  not  originate  in  legislative  or  municipal  grant,  s© 
such  exclusive  franchise  did  not  spring  from  priority  in  its 
exercise.  Where  a  right  is  common  and  universal,  and  capa- 
ble of  being  exercised  by  all  at  the  same  time,  there  is  n# 
applicability  of  the  rule  that  he  who  in  its  enjoyment  is  prior 
in  point  of  time  is  prior  in  right.  He  who  is  first  in  the  field 
does  not  thereby  gain  a  monoply  of  use. 

It  is  contended,  however,  that  the  defendant  in  error,  by 
virtue  of  its  grants,  acquired,  before  the  railway  company  had 
a  right  to  use  electricity  as  a  motive  power,  a  vested  interest 
in  the  telephone  system  as  it  now  operates  it,  with  a  grounded 
circuit,  and  that  not  even  the  legislature  of  the  state  could 
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take  away  from  it  or  injure  this  franchise,  on  the  faith  of 
which  it  has  expended  its  capital  and  labor.  Special  privileges 
or  immunities  are  under  the  control  of  the  legislature.  If 
granted,  they  may  be  altered,  revoked,  or  repealed  by  the  gen- 
eral assembly:  Const.,  art.  1,  sec.  2.  And  while  corporations 
with  valuable  franchises  may  be  formed  under  general  laws, 
all  such  laws  may,  from  time  to  time,  be  altered  or  repealed: 
Const.,  art.  13,  sec.  2.  In  view  of  these  constitutional  pro- 
visions, it  is  clearly  within  the  power  of  the  general  assembly 
to  authorize  one  class  of  corporations  to  use  in  the  streets 
electricity  with  the  grounded  circuit  as  a  motive  power,  and 
another  class  to  employ  the  same  or  a  similar  agency  for  the 
transmission  of  telegraphic  or  telephonic  messages.  And  if 
the  proper  exercise  of  the  rights  granted  to  the  one  class  under 
general  law  is  irreconcilable  and  plainly  interferes  with  a 
prior  grant  to  a  corporation  of  the  other  class,  it  may  be  con- 
strued as  the  intention  of  the  legislature  to  deny  an  exclusive 
franchise,  if  not  to  repeal  the  antecedent  grant. 

In  considering  the  advantages  conferred  upon  them  by  the 
grant  of  their  corporate  rights,  it  is  evident  that  the  primary 
object  or  design  of  the  state  in  granting  the  franchises  of  tele- 
graph and  telephone  companies  is,  in  a  large  measure,  to  sub- 
berve  the  public  benefit  and  convenience,  and  not  the  mere 
pecuniary  advantage  of  the  owners  of  the  corporate  property. 
The  exercise  of  their  corporate  privileges  is  subordinate  to  the 
accommodation  of  those  who  travel  on  the  streets  or  highways, 
—  '■  the  profit  to  the  proprietors  being  a  mere  mode  of  com- 
pensating them  for  their  outlay  of  capital  in  providing  and 
keeping  up  the  public  easement":  Shaw,  C.  J.,  in  Common- 
wealth V.  Temple,  14  Gray,  69,  77.  It  is  in  contemplation  of 
such  companies  being  thus  subservient  to  the  promotion  of  the 
public  convenience  and  welfare  that  the  legislature  has  granted 
to  them  the  privilege,  among  others,  of  exercising  the  power 
of  eminent  domain,  by  entering  upon  any  land  and  appro- 
priating so  much  thereof  as  may  be  deemed  necessary  for  the 
erection  and  maintenance  of  poles,  piers,  abutments,  wires, 
and  other  necessary  fixtures. 

Having  received  their  corporate  franchises  from  the  state, 
they  hold  them  in  implied  trust  for  the  benefit  of  the  com- 
munity at  large,  and  subject  to  the  constitutional  grant  of 
legislative  power  to  control  the  exercise  of  those  franchises 
ill  the  future  as  the  public  good  may  require.  A  franchise, 
if  granted  by  the  state  with  a  reservation  of  a  right  of  repeal, 
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must  be  regarded  as  a  mere  privilege  while  it  is  suffered  to 
continue,  and  the  legislature  may  take  it  away  at  any  time, 
and  the  grantees  must  rely  for  the  perpetuity  and  integrity 
of  the  franchise  granted  to  them  solely  upon  the  faith  of  the 
sovereign  grantor:  Pratt  v.  Brown,  3  Wis.  603;  Cooley's  Con- 
stitutional Limitations,  6th  ed.,  472.  But  in  the  absence  of 
such  a  reservation,  its  force  and  effect  may  be  attained  through 
the  constitutional  power  vested  in  the  general  assembly  to 
alter  or  repeal,  from  time  to  time,  all  general  laws  under  which 
corporations  are  formed,  and  to  alter,  revoke,  or  repeal  all 
special  privileges  or  immunities  that  may  have  been  granted. 

In  illustration  of  what  we  have  said,  is  the  case  of  Lake  Shore 
etc.  Ry  Co.  v.  Cincinnati  etc.  Ry  Co.y  30  Ohio  St.  604.  In  that 
case,  the  Lake  Shore  and  Michigan  Southern  Railway  Company 
instituted  proceedings  to  appropriate,  for  the  construction  of  its 
railroad,  the  right  and  privilege  of  crossing  with  its  track  and 
way  the  track  and  way  of  the  Cincinnati,  Sandusky,  and  Cleve- 
land Railroad  Company.  It  was  the  decision  of  the  court,  as 
set  forth  in  the  ayllahuB,  that  every  railroad  corporation  in  this 
state  accepts  its  charter  and  franchises,  and  owns  and  uses 
its  tracks,  subject  to  the  power  of  the  state  to  authorize  the 
construction  of  other  railroads  across  its  tracks  whenever  the 
public  welfare  may  require.  Neither  the  priority  of  one  char- 
ter over  the  other,  nor  the  prior  location  or  construction  of  a 
railroad  thereunder,  affects  this  right.  Under  the  constitution 
and  laws  of  this  state,  the  right  of  one  railroad  corporation  to 
cross  the  track  of  another,  in  constructing  and  operating  its 
road,  is  derived  by  grant  of  the  franchise  so  to  do  from  the 
state,  and  not  by  purchase  or  appropriation  from  the  road  first 
located  and  constructed.  The  latter  has  no  vested  exclusive 
right  to  such  crossing  for  its  use  against  the  right  of  the  pub- 
lic to  a  crossing.  The  court  further  held  that  the  railroad 
company  across  whose  track  a  right  of  way  was  condemned 
could  not  recover  for  an  injury  to  its  franchise  as  a  railroad, 
and  that  detention  of  trains,  loss  of  future  business,  or  addi- 
tional expenses  incident  to  the  future  exercise  of  its  corporate 
powers  could  not  be  taken  into  the  account  in  estimating 
consequential  damages. 

It  is  contended,  however,  in  behalf  of  the  defendant  in  error, 
that  conceding  the  railway  company  and  the  telegraph  asso- 
ciation to  be  upon  an  equal  footing  on  the  streets  and  high- 
ways in  the  enjoyment  of  their  respective  franchises,  the 
company  is  bound  to  conform  to  the  rule.  Sic  utere  tuo  ut 
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alienum  non  laedas.  In  the  view  which  we  take  of  the  relation 
to  each  other  of  the  parties  to  the  action,  we  deem  it  unneces- 
sary to  inquire  whether  there  has  been  a  want  of  conformity, 
and  to  what  extent,  if  any,  on  the  part  of  the  railway  company, 
to  the  requirements  of  the  legal  maxim.  Nor  do  we  think  it 
necessary  to  inquire  how  far  the  company  making  a  lawful 
and  careful  use  of  its  own  property,  or  of  a  franchise  granted 
to  it  by  the  proper  municipal  authorities,  may  be  held  liable 
for  damages  incidentally  caused  to  the  association. 

From  the  undisputed  facts  in  the  case,  as  disclosed  in  the 
record  and  printed  arguments  of  counsel,  it  is  evident,  as  we 
have  already  seen,  that  the  railway  company  acquired  from 
the  state  and  from  the  city  of  Cincinnati  authority  to  erect 
and  maintain  poles  and  wires  in  the  streets  or  highways,  and 
to  use  electricity  as  a  motive  power  for  its  cars.  Clothed  with 
such  authority,  we  have,  upon  weighing  the  allegations  in  the 
original  petition,  and  applying  to  them  the  well-settled  prin- 
ciples governing  the  legal  rights  of  the  public  in  the  highways, 
reached  the  conclusion  that  the  facts  set  forth  in  the  petition 
are  not  sufficient  to  constitute  a  cause  of  action.  We  are  of 
the  opinion  that  there  has  been  no  invasion  of  the  rights  of 
the  telegraph  association  by  the  plaintiflf  in  error,  and  that  the 
telegraph  association  is  not  entitled  to  the  relief  prayed  for  in 
its  petition.  The  judgment,  therefore,  of  the  superior  court  at 
general  and  special  term  must  be  reversed,  and  the  original 
petition  dismissed.  ^___ 

Tblkoraph  and  Tblkphoxb  OoicPANtis  —  Riohts  or,  n»  Strbwts.  — A 
grant  of  a  right  to  use  public  streeta  to  maintain  and  operate  telei^raph  lines 
is  sabjeot  to  legislative  controL  Snob  grant  does  not  abdicate  it*  power  over 
such  streets,  uor  in  any  way  curtail  its  police  power  to  be  exercised  for  the 
general  public  welfare,  and  if  the  poles  and  wires  become  a  serious  obstruc- 
tion and  nnisanoe,  it  ntay  oause  them  to  be  removed:  American  etc.  TeL  Co. 
▼.  Hfs,  V2i  N.  Y.  641;  21  Am.  St.  Rep.  764,  and  note;  note  to  Julia  Build, 
ing  Au'n  v.  Beil  TeL  Co.,  57  Am.  Rap.  409. 

TiLiPUOHB  AND  Elbotrioal  Ck>iiPOKATioMs  —  CoNrLicriNa  Riohts  or,  im 
UsB  or  Strbbts.  —  A  decree  of  the  district  court  restraining  a  telephone 
company  from  placing  its  wires  near  the  wires  of  an  electric-light  company 
will  be  reversed,  where  it  is  not  shown  that  the  erection  of  the  telephone 
wire  will  impair  the  usefulness  of  the  eleotrio-light  wire:  Nefmiaha  Tel.  Co. 
V.  York  Oat  Co.,  27  Neb.  285.  See  HmUon  River  T«L  Ch.  t.  Watervliet  Turn- 
pike etc.  Co.,  121  N.  Y.  397,  where  kbt  questioos  pr«Mato4  hj  the  leading 
case  are  discussed. 


674  Blackwell  v.  Insurance  Co.  [Ohio, 

Blackwell  V.  Insuraxob  Company. 

[48  Ohio  Statx,  533.] 
iHsaRANCB.  — Go^vnws  nr  a  Policy  of  Insukancb  aoaijcst  thk  Sals  or 
Transfer  of  the  property  insured  is  not  broken  by  the  sale  of  part  of  the 
interest  of  the  assured  therein,  as  where  he  takes  a  partner,  and  the 
property  insured  becomes  vested  in  the  partnership.  After  such  sale 
the  partner  insured  may  maintain  an  action  on  the  policy  in  hia  owa 
name,  but  can  recover  only  to  the  extent  he  has  been  damaged. 

Joseph  W.  O'Hara,  for  the  plaintiff  in  error. 

Ramsey,  Maxwell,  and  Ramsey,  for  the  defendant  in  error. 

Bradbury,  J.  The  record  in  this  case  raises  two  questions, 
both  of  which  must  be  determined  in  favor  of  the  plaintiff  in 
€rror,  to  entitle  him  to  relief. 

1.  Did  the  act  of  the  assured,  who  before  was  a  sole  trader, 
in  receiving  a  partner,  constitute  a  sale  and  transfer  of  the 
insured  property  within  the  meaning  of  the  policy,  and  the 
policy  thereby  rendered  void? 

2.  If  it  was  not  such  a  sale  as  to  render  the  policy  void, 
may  the  plaintiff  maintain  an  action  on  the  policy  in  his  own 
name  to  recover  for  the  loss? 

There  is  some  conflict  among  the  authorities  upon  the  first 
question.  It  is  discussed  by  May,  in  his  work  on  insurance, 
and  by  the  courts  of  a  number  of  the  states,  notably  in  Dix 
V.  Mercantile  Ins.  Co.,  22  111.  272;  Finley  v.  Lycoming  County 
Mutual  Ins.  Co.,  30  Pa.  St.  311;  72  Am.  Dec.  705;  Hartford 
Fire  Ins.  Co.  v.  Ross,  23  Ind.  179;  85  Am.  Dec.  452;  Western 
Mass.  Ins.  Co.  v.  Riker,  10  Mich.  279;  Drennen  v.  London  Assur- 
ance Corp.,  20  Fed.  Rep.  657;  Malley  v.  Atlantic  etc.  Ins.  Co.., 
51  Conn.  222;  Scanlon  v.  Union  Fire  Ins.  Co.,  4  Biss.  511; 
Cowan  V.  Iowa  State  Ins.  Co.,  40  Iowa,  551;  20  Am.  Rep.  583; 
Hathaway  v.  State  Ins.  Co.,  64  Iowa,  229;  52  Am.  Rep.  438; 
Keeler  v.  Niagara  Fire  Ins.  Co.,  16  Wis.  523;  84  Am.  Dec.  714; 
Wood  V.  Rutland  etc.  Ins.  Co.,  31  Vt.  552. 

An  examination  of  the  cases  above  cited  will  disclose  that  the 
conditions  in  the  policies,  where  forfeiture  for  alienation  was  sus- 
tained, were  materially  different  from  the  one  involved  in  this 
action,  except  perhaps  in  the  cases  in  30  Pa.  St.  311,  72  Am. 
Dec.  705,  and  that  in  16  Wis.  523,  84  Am.  Dec.  714,  where  the 
language  of  the  condition  was  very  similar  to  that  now  under 
consideration.  In  the  other  cases  sustaining  the  forfeiture, 
the  condition  contained  a  provision  forfeiting  the  policy,  not 
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merely  for  a  "  sale  or  transfer  "  of  the  property,  but  in  case  of 
**  a  change  of  title "  or  the  sale  of  "  any  undivided  interest 
therein":  23  Ind.  179;  85  Am.  Dec.  452;  in  case  of  a  "change 
of  title":  10  Mich.  279;  "or  any  change  took  place  in  the 
title  or  possession":  51  Conn.  222;  20  Fed.  Rep.  657;  and 
therefore  they  cannot  be  rightfully  claimed  as  direct  authori- 
ties for  the  insurance  company  in  the  case  at  bar.  In  the  case 
in  40  Iowa,  551,  the  condition  against  alienation  was  very 
similar  to  those  above  quoted,  but  the  supreme  court  of  Iowa 
held  "  that  nothing  less  than  a  sale  of  the  entire  interest  of 
the  party  insured  would  defeat  the  policy."  This  doctrine 
was  maintained  by  Drummond,  J.,  in  4  Biss.  411. 

Heretofore  this  precise  question  has  not  been  before  this 
court,  and  in  the  conflict  of  authorities  respecting  it,  we  feel 
at  liberty  to  adopt  that  rule  upon  the  subject  which  most 
nearly  accords  with  the  policy  of  our  decisions  and  the  pre- 
sumed intention  of  the  parties.  It  is  the  policy  of  this  court 
to  strictly  construe  those  clauses  in  an  insurance  policy  which 
forfeit  the  indemnity  provided  for  the  assured:  West  v.  Citizens^ 
JfiM.  Co.,  27  Ohio  St.  1;  22  Am.  Rep.  294.  In  this  case,  on 
page  10,  Johnson,  J.,  refers  with  approval,  and  in  the  following 
language,  to  the  views  on  the  subject  contained  on  page  74  of 
May  on  Insurance:  "  Exceptions  in  a  policy  should  be  strictly 
construed,  and  where  there  are  two  interpretations  equally  fair, 
that  which  gives  the  greater  indemnity  should  prevail."  And 
on  page  13  (27  Ohio  St.)  the  same  learned  jurist  says:  "  Stipu- 
lations in  a  contract  providing  for  disabilities  or  forfeitures 
are  to  receive,  when  the  intent  is  doubtful,  a  strict  construction 
against  those  for  whose  benefit  they  are  introduced." 

Let  us  recur  to  the  exact  words  of  forfeiture  as  they  are 
Bet  forth  in  the  defendant's  answer:  "  If  .  .  .  .  said  assured 
should  sell  or  transfer  the  property  thereby  insured,  that  said 
policy  should  become  null  and  void."  It  was  competent  for 
the  policy  to  provide  expressly  that  a  sale  of  a  part  of  the 
property,  or  of  an  int'.'rest  therein,  should  avoid  the  policy; 
this  they  did  not  do.  The  absence  of  a  specific  provision  to 
that  efifect,  when  it  could  have  been  so  easily  inserted,  together 
with  the  rule  before  referred  to,  that  conditions  which  defeat 
a  policy  should  be  construed  strictly  against  the  forfeiture, 
leads  us  to  hold  that  a  sale  of  the  entire  interest  of  the  party 
insured  was  necessary  to  avoid  the  policy. 

In  a  strict  legal  sense,  perhaps,  wherever  one  engaged  in 
business  alone  takes  a  partner  into  his  business,  or  a  firm  re- 
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ceives  a  new  member,  or  a  member  goes  out,  the  transaction 
results  in  the  formation  of  a  new  concern,  accompanied  by  a 
sale  and  transfer  of  all  the  property  of  the  old  establishment 
to  the  new  one;  but  it  is  at  least  doubtful  whether  this  strict 
legal  result  is  contemplated  by  the  business  world  generally. 
That  the  parties  in  the  case  before  us  intended  the  policy 
should  be  avoided  in  case  the  assured  received  a  partner  into 
his  business  is  uncertain;  that  the  plaintiff  understood  the 
transaction  to  be  a  sale  of  an  undivided  half  of  the  property 
and  business  to  Horman,  rather  than  a  sale  of  the  whole  of  it 
to  a  firm  composed  of  himself  and  Horman,  is  quite  probable. 
It  was  competent  for  the  parties  to  provide  in  unambiguous 
terms  that  if  the  assured  received  into  the  business,  without 
the  consent  of  the  insurer,  a  partner,  the  policy  should  become 
void.  This  was  not  done,  and  we  think  the  principles  already 
announced  require  us  to  hold  that  the  sale  and  transfer  re- 
sulting from  the  reception  of  a  partner  did  not  avoid  the 
policy. 

Notwithstanding  the  transaction,  the  plaintiff  retained  a 
substantial  and  insurable  interest  in  the  property  covered  by 
the  policy,  while  to  avoid  the  policy  on  account  of  the  pro- 
vision against  alienation  it  should  have  divested  him  of  his 
entire  interest. 

The  defendant  contends  that  this  construction  disregards 
the  rule  that  in  construing  an  instrument,  effect  should  be 
given  to  all  its  parts,  and  that  to  hold  that  the  plaintiff  must 
divest  himself  of  his  entire  interest  to  avoid  the  policy  renders 
the  provision  against  alienation  nugatory,  because  if  the  pol- 
icy contained  no  such  provision,  yet  he  could  not  recover  for 
a  loss  that  occurred  after  he  had  sold  his  entire  interest,  as  in 
that  event  he  suffered  no  injury,  and  the  contract  of  insurance 
is  one  of  indemnity.  Whether  the  construction  we  have 
adopted  renders  the  provision  against  alienation  nugatory  or 
not,  or  whether  circumstances  may  not  arise  under  which  it 
might  be  operative,  we  do  not  deem  it  necessary  to  inquire;  for 
the  rule  thus  urged  upon  our  consideration  is  only  one  of 
many  rules  applied  by  courts  to  ascertain  the  meaning  of  the 
words  adopted  by  parties  to  express  their  intentions,  and  in 
many  instances  it  readily  yields  to  other  rules  of  construction, 
as  we  think  it  should  in  the  case  now  under  consideration. 

The  remaining  question  presents  no  difficulty.  Section 
4993,  Revised  Statutes,  requires  an  action  to  be  brought  in 
the  name  of  the  real  party  in  interest.     Here  the  plaintiff 
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alone  is  interested  in  the  policy  of  insurance  set  forth  hy  him 
in  his  petition;  the  contract  it  contains  is  to  indemnify  him; 
he  can  recover,  of  course,  only  to  the  extent  he  has  been  dam- 
aged; but  as  no  question  is  before  us  as  to  its  proper  measure, 
it  will  not  receive  consideration. 
Judgment  reversed.  

Iksubanci  —  Co5Dmoir  nr  Poliot  AOAnrsT  Salb  «b  TMiirsmL — A 
policy  of  iuoranc*  iMoed  to  •  inerc»ntile  partnership,  which  oontaina  a  pro- 
Tiaion  that  tha  aasignmant  of  tha  sama  or  any  intereat  tharain  without  tha 
asseat  of  tha  company  indorsed  thereon  will  avoid  it,  is  not  avoided  by  a 
sale  and  assignment  by  the  retiring  partner  to  his  copartners,  who  continue 
the  business,  of  his  interest:  Wet  v.  OUkent'  In*.  Co.,  27  Ohio  St  1;  22  Am. 
Rep.  294,  and  acta;  Hoffman  t.  JBtna  etc  Ins.  Oe.,9i  N.  Y.  405;  88  Am. 
Dae.  337,  and  note;  AUemania  tie.  In$.  Oo.  w.  Pttk,  ItS  111.  S90|  »  Am.  St. 
Bep.  610,  and  nota. 
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[22  OBKaoN,  106.] 

Crrr  Ekginebr  has  No  Authority  to  Changs  Contract  tob  Grading 
Streets.  —  When  a  contract  has  been  executed  to  grade  a  street  of  a 
city  under  the  supervision  of  its  engineer,  it  is  the  duty  of  such  engineer 
to  see  that  the  contract  is  complied  with,  and  the  street  brought  to  the 
grade  as  provided  therein.  He  has  no  power,  unless  expressly  authorized 
by  the  common  council,  to  change  the  grade  as  established  by  the  city, 
nor  to  impose  upon  the  city  any  liability  for  extra  work  done  by  the 
eontractor  in  excess  of  the  work  called  for  by  his  contract. 

Law  or  Cas«  — Extent  to  Which  Decision  on  Forurr  Apfbal  is. — The 
decision  of  the  supreme  court  upon  a  former  appeal  in  a  case  is,  as  to 
every  point  presented  and  decided  on  such  appeal,  the  law  of  the  case, 
binding  upon  both  the  parties  and  the  court  so  far  as  the  same  state  of 
facts  is  substantially  presented,  but  no  further. 

Municipal  Cokporation,  Ratification  by,  of  Unauthobizbd  Acts,  how 
Made.  —  A  municipal  corporation  may  become  liable  for  services  per- 
formed for  it  under  the  direction  of  its  officers  and  agents,  though  in  ex> 
cess  of  their  authority,  provided  they  are  accepted  and  ratified  by  it 
after  being  brought  to  its  official  knowledge;  but  mere  silence  or  acqui- 
escence on  its  part  will  not  amount  to  a  ratification;  there  must  be  some 
affirmative  action  in  that  respect,  or  action  from  which  rstitioation  can 
be  inferred. 

Municipal  CoBPORATioir  nut  Bound  by  Individual  Acts  of  Mbmbkbs  of 
its  Council  whkn. — When  the  liability  of  a  municipal  corporation 
depends  on  the  action  of  its  common  council,  such  action  most  be  had  at 
a  meeting  thereof  duly  convened  in  some  manner  provided  by  law.  Such 
liability  cannot  be  based  on  individual  acts  of  members  of  the  council  not 
done  at  an  official  meeting. 

George  A.  Brodie,  for  the  appellant. 

W.  T.  Muir,  city  attorney,  for  the  respondent. 
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Bean,  J.  This  is  an  action  to  recover  on  a  quantum  meruit 
for  work  and  labor  alleged  to  have  been  performed  by  plain- 
tiff in  grading,  cutting,  and  filling  one  of  defendant's  streets, 
known  as  Margaretta  Avenue.  This  is  the  second  appeal  in 
this  case.  For  the  purposes  of  this  appeal,  the  facts  suflfi- 
ciently  appear  in  the  case  as  reported  (20  Or.  379),  except 
from  this  record  it  appears  that  plaintiff,  by  his  written  con- 
tract, was  to  grade  Margaretta  Avenue,  a  public  street  of  the 
defendant,  to  the  grade  established  by  the  city,  as  surveyed 
and  established  by  Hulbert  and  McQuinn,  and  according  to 
a  profile  made  by  them  and  made  a  part  of  the  contract,  the 
work  to  be  done  under  the  supervision  of  the  committee  on 
streets  and  public  property,  who  should  furnish  the  contractor 
with  all  necessary  heights  and  distances,  for  which  work  he 
was  to  receive,  on  the  approval  in  writing  of  the  committee  on 
streets  and  public  property  and  engineer  in  charge,  a  certain 
rate  per  cubic  yard  for  all  necessary  excavations  and  fills 
made  by  him,  reference  being  made  to  a  tracing  made  by  the 
engineer  in  charge  as  to  the  number  of  yards  of  excavation  or 
fill  required. 

The  evidence  tended  to  show  that  plaintiff  proceeded  to 
perform  his  contract,  the  engineer  in  charge  setting  stakes 
along  the  line  of  the  work,  giving  the  height  as  established  by 
the  defendant  and  provided  in  the  contract.  After  he  had  fin- 
ished grading  according  to  the  stakes  set  by  the  engineer,  and 
was  ready  for  laying  sidewalk  and  planking,  the  engineer 
made  a  change  in  the  grade-stakes  of  from  three  to  ten  inches 
of  a  rise  in  the  grade,  the  entire  length  of  the  street,  and  di- 
rected plaintiff  to  bring  the  surface  of  the  street  up  to  this  line. 
Plaintiff  complained  to  the  mayor  and  two  members  of  the 
council  of  the  action  of  the  engineer  in  changing  the  grade, 
and  was,  by  the  mayor,  told  "to  go  ahead  and  finish  his  work 
according  to  the  engineer's  instructions,  and  quit  his  complain- 
ing, or  he  would  not  get  paid  for  his  work,  or  something  to  that 
effect";  that  he  did  finish  the  work  according  to  the  instruc- 
tions of  the  engineer,  and  was  compelled  to  do  four  hundred 
and  sixty-six  dollars  and  twenty  cents'  worth  of  work  more 
than  called  for  in  his  contract  and  the  estimates  accompany- 
ing the  same;  that  he  told  one  member  of  the  council  and  the 
mayor  that  if  they  did  not  rectify  the  mistake  there  would  be 
damages  claimed,  and  on  the  day  the  street  committee  was 
examining  the  work  after  its  completion,  he  told  them  he 
should  sue  defendant  for  damages;  that  after  the  work  was 
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completed,  the  defendant  accepted  and  paid  for  all  the  work 
provided  in  the  contract,  but  refused  to  pay  for  any  extra 
work  as  ordered  by  the  engineer.  It  does  not  appear  that  the 
council  as  an  official  body  authorized  or  asssented  to  the 
change  in  the  contract  or  street  grade  by  the  engineer,  or  di- 
rectly ratified  the  same;  nor  does  it  appear  that  the  coinmon 
council  directed  or  had  knowledge  that  the  plaintiff  was  do- 
ing the  extra  work,  or  knew  that  it  had  been  done  at  the  time 
the  work  under  the  contract  was  accepted,  unless  it  might 
be  inferred  from  the  fact  that  the  mayor  and  two  members  of 
the  council  knew  of  the  change  in  the  grade,  and  the  mayor 
directed  the  work,  and  a  majority  of  the  individual  members 
of  the  council  knew  that  plaintiff  threatened  to  make  some 
claim  for  compensation  for  the  extra  work  ordered  by  the  en- 
gineer. 

The  errors  complained  of  are  in  the  giving  and  refusal  of 
certain  instructions  by  the  trial  court.  The  instruction  re- 
quested by  plaintiff  and  refused  by  the  court,  the  refusal  of 
which  we  held  to  be  an  error  on  the  former  appeal,  to  the 
effect  that  if  the  extra  work  was  ordered  by  the  engineer  and 
performed  by  plaintiff  under  the  direction  of  the  mayor  and 
two  members  of  the  council,  and  the  city,  acting  through  its 
proper  officers,  accepted  the  same,  the  defendant  is  liable,  was 
in  substance  given  in  the  general  charge,  the  court  adding  an 
explanation  in  the  opinion,  proper  and  necessary  to  a  clear  un- 
derstanding by  the  jury,  as  to  who  are  the  proper  officers,  and 
how  they  must  act  in  order  to  bind  the  city,  and  therefore  re- 
quires no  further  consideration  here.  On  this  point  the  for- 
mer decision  was,  that  if  the  work  was  performed  in  improving 
the  streets  of  defendant  without  regular  authority,  by  direc- 
tion of  some  person  assuming  to  act  for  it,  and  was  after- 
wards accepted  by  defendant,  this  would  be  a  ratification,  and 
equivalent  to  an  original  authority.  But  as  to  what  would 
constitute  an  acceptance  of  the  work  was  not  in  the  case,  nor 
considered  or  decided  by  the  court.  The  record  then  before 
us  showed  "that  when  said  work  (extra  work)  was  completed 
as  ordered  by  the  city  surveyor,  the  same  was  accepted  by 
the  city  of  Albina,"  so  that  the  only  question  was,  whether, 
under  such  a  state  of  facts,  the  city  was  liable  for  the  reason- 
able value  of  the  work. 

But  on  the  second  trial  the  question  of  acceptance  was  the 
vital  point  in  the  case,  and  it  was  therefore  proper  and  neces- 
sary for  the  court  to  instruct  the  jury  fully  upon  this  question. 
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and  the  instruction,  as  requested  by  plaintiff,  furnished  no 
guide  for  the  jury  as  to  who  are  the  proper  oflBcera  of  the  city, 
and  as  to  what  would  amount  to  an  acceptance  of  the  work. 
It  follows,  therefore,  that  this  case  must  depend  upon  the  cor- 
rectness of  the  instructions  as  given  by  the  court.  The  jury 
was  instructed,  in  effect,  that  in  order  for  plaintiff  to  recover,  it 
must  appear  that  there  was  work  done  by  plaintiff  outside  of 
his  contract,  at  the  request  and  with  the  knowledge  of  a  ma- 
jority of  the  members  of  the  council,  and  that  plaintiff  made 
claim  for  the  extra  work,  and  the  council,  as  an  oflficial  body, 
rf^cognized  the  claim  and  accepted  the  work,  and  that  conver- 
sations with  individual  members  of  the  council  on  the  street 
would  not  amount  to  a  contract  or  acceptance  of  the  work, 
but  in  order  to  bind  the  city  the  council  must  have  been  to- 
gether, acting  as  a  body,  and  that  if  plaintiff  did  perform  work 
outside  of  his  contract,  and  the  council  simply  undertook  to 
accept  the  completion  of  the  contract  and  pay  what  was  earned 
under  it,  the  city  would  not  be  liable  for  any  extra  work,  al- 
though the  members  of  the  council  may  have  been  informed  on 
the  street,  as  individuals,  that  plaintiff  claimed  something  for 
extra  work.  Certainly  the  defendant  is  not  liable  if  it  did 
not,  as  a  municipal  corporation,  contract  with  or  in  any  way 
authorize  the  plaintiff  to  do  the  extra  work  necessary  to  bring 
the  street  up  to  the  grade  established  by  its  engineer,  or  by 
some  corporate  act  ratify  the  contract  or  accept  the  work. 
Though  it  may  be  charged  with  the  duty  of  regulating  and 
repairing  the  streets,  undoubtedly  no  action  will  lie  against  it 
for  work  or  labor  put  upon  them  without  its  assent  or  author- 
ity. There  is  no  room  here  for  the  contention  that  the  defend- 
ant in  any  way  co^itracted  with  or  authorized  plaintiff  to 
perform  this  extra  work.  The  only  contract  it  made  with  him 
was  the  written  one,  which  provided  expressly  that  the  work 
should  be  done  according  to  the  grade  as  established  by  Hul- 
bert  and  McQuinn.  The  provision  in  the  contract,  that  the 
work  should  be  done  under  the  supervision  of  the  committee 
on  streets  and  the  engineer  in  charge  conferred  no  authority 
upon  either  of  tliem  to  change  or  modify  in  any  essential  par- 
ticular the  provisions  of  the  contract:  Bonesieel  v.  New  York, 
22  N.  Y.  162;  Ren^i  v.  Grand  Rapvla,  73  Mich.  237;  Dillon  v. 
Syracuse,  9  N.  Y.  Supp.  98;  Genoveae  v.  Mayor,  55  N.  Y.  Sup. 
Ct.  397. 

When  this  contract  was  signed  and  executed,  no  officer  of 
defendant  had  any  authority  to  change  its  provisions,  unless 


682  MuBPHY  V.  City  of  Albina,  [Oregon, 

expressly  authorized  by  the  common  council.  That  body 
alone,  or  some  one  duly  authorized  by  it,  was  competent  to 
change  the  terms  of  the  contract  or  the  grade  of  the  street. 
The  duty  of  the  engineer  was  to  see  that  the  terras  of  the  con- 
tract were  complied  with  and  the  street  brought  to  the  grade 
as  provided  therein,  and  for  that  purpose,  and  that  alone,  he 
was  the  agent  of  the  city.  But  when  he  assumed  to  change 
the  grade  as  established  by  the  city,  he  was  doing  an  unau- 
thorized act,  and  one  in  no  way  binding  upon  the  defendant. 
The  change  made  by  him  was  a  material  one,  raising  the  sur- 
face of  the  street  from  three  to  ten  inches  above  that  estab- 
lished by  the  city,  and  if  valid,  imposed  upon  the  defendant 
a  liability  for  four  hundred  and  sixty-six  dollars'  worth  of 
work  in  excess  of  its  contract,  and  that  without  its  assent.  If 
such  an  act  be  valid  and  binding  on  the  defendant,  there  is 
but  little  protection  for  municipal  corporations  against  the  un- 
authorized acts  of  subordinate  agents. 

It  was  argued  that  the  act  of  the  individual  members  of  the 
council  in  assenting  to  the  change  of  the  grade  and  directing 
the  plaintiff  to  complete  the  work  according  to  the  instructions 
of  the  surveyor  is  binding  upon  the  defendant,  and  the  opin- 
ion upon  the  former  appeal  is  relied  on  as  the  law  of  this  case. 
As  to  every  point  presented  and  decided  by  this  court  in  the 
former  case,  the  decision  becomes  the  law  of  the  case,  binding 
upon  both  the  parties  and  this  court  so  far  as  the  same  state 
of  facts  is  substantially  presented,  but  no  further.  As  we  have 
already  said,  the  only  question  presented  or  decided  on  the 
former  appeal  was,  whether  the  defendant  was  liable  upon  an 
implied  contract  for  work  performed  on  its  streets  under  the 
direction  of  some  unauthorized  person  after  it  had  accepted 
the  work.  As  to  whether  the  individual  members  of  the 
council  could  bind  the  defendant  by  contracts  or  agreements 
made,  not  as  an  official  body,  or  what  acts  would  constitute  an 
acceptance  of  the  work,  were  not  presented,  considered,  or 
decided. 

The  opinion  of  the  chief  justice  must  be  read  with  reference 
to  the  question  actually  before  the  court  and  the  admissions 
and  statements  in  the  record,  and  when  so  read,  the  doctrine 
contended  for  by  plaintiff  finds  no  support  therein.  It  is  an 
elementary  principle  that  the  affairs  of  a  corporate  body, 
private  or  municipal,  can  be  transacted  only  at  a  corporate 
meeting  regularly  convened,  and  that  the  acts  of  the  indi- 
vidual members  in  no  way  bind  the  corporation.     The  only 
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existence  of  the  common  council  of  a  municipal  corporation 
is  as  a  board,  "and  they  can  do  no  valid  act  except  as  a  board, 
and  such  act  must  be  by  ordinance  or  resolution,  or  something 
equivalent  thereto":  1  Dillon  on  Municipal  Corporations,  455; 
15  Am.  <fe  Eng.  Ency.  of  Law,  1028;  Dey  v.  Mayor  etc.,  19 
N.  J.  Eq.  412;  Butler  v.  Charlstown,  7  Gray,  12;  Stoystown  etc. 
Road  Co.  V.  Craver,  45  Pa.  St.  386;  In  re  St.  Helens  Mill  Co.t 
3  Saw.  88;  Zottman  v.  San  Francisco,  20  Cal.  96;  81  Am.  Dec. 
96;  Gashwiler  v.  Willis,  33  Cal.  11;  91  Am.  Dec.  607. 

The  contract  with  plaintiff  was  formally  entered  into  by 
the  authority  of  the  common  council  of  defendant,  and  if  a 
change  were  desired,  it  could  only  be  made  by  the  same  par- 
ties that  made  the  contract,  —  the  common  council  or  its 
authorized  agent  on  one  side,  and  plaintifif  on  the  other. 
Declarations  or  agreements  of  one  or  more,  or  even  all,  of  the 
councilmen,  not  at  an  ofiBcial  meeting,  that  they  would  be 
willing  to  consent  to  a  change  in  the  grade  and  allow  plaintiff 
extra  pay  for  the  increased  work,  do  not  bind  the  defendant. 
The  defendant  could  consent  to  a  change  in  the  contract  only 
by  its  council  acting  as  a  body  or  through  some  authorized 
agent,  and  not  by  the  several  members  of  the  council  acting 
as  individuals:  Stoystown  etc.  Road  Co.  v.  Craver,  45  Pa.  St. 
386;  Schumm  v.  Seymore,  24  N.  J.  Eq.  143.  The  work,  then, 
having  been  performed  by  plaintiff"  without  any  contract  with 
or  authorization  by  the  defendant,  it  follows  that  it  is  not 
liable,  unless  it  has  by  some  corporate  act  ratified  or  assented 
to  the  same.  The  only  body  competent  to  accept  the  work  or 
ratify  the  contract  is  the  common  council  of  the  defendant, 
and  it  can  only  act  when  duly  convened  in  some  manner 
provided  by  law.  Corporations  may  be,  and  often  are,  bound 
by  implied  contracts  within  the  scope  of  their  powers,  to  be 
deduced  by  inference  from  authorized  corporate  acts  without 
either  a  vote  or  resolution  of  their  governing  bodies:  1  Dillon 
on  Municipal  Corporations,  sec.  459.  And  where  a  contract 
has  been  entered  into  in  good  faith,  and  the  city  has  received 
the  benefit  of  the  performance,  a  ratification  of  the  unauthor- 
ized contract  may,  under  some  circumstances,  be  inferred  with- 
out any  formal  action  of  the  corporate  authorities;  but  when 
the  work  is  performed  Uf)on  a  public  street  of  a  municipality 
without  its  assent,  no  implied  contract  can  be  inferred  from 
the  fact  that  the  street  is  subsequently  used  by  the  public: 
Taft  V.  Montague,  14  Mass.  281;  7  Am.  Dec.  215;  McDonald  v. 
Mayor,  68  N.  Y.  23;  23  Am.  Rep.  144;  Davis  v.  School  Dist., 
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24  Me.  349;  Pratt  v.  Swanton,  15  Vt.  147;  Wilson  r.  School 
Dist.y  32  N.  H.  118;  1  Dillon  on  Municipal  Corporations,  sec. 
464.  In  such  case,  to  render  the  municipal  corporation  liable, 
the  contract  must  be  ratified  or  the  work  accepted  by  some 
express  act  of  the  council.  Any  other  doctrine  fails  to  extend 
to  municipal  corporations  the  privileges  and  immunities  that 
are  accorded  by  law  to  other  contracting  parties,  public  or 
private. 

Nor  can  any  inference  of  acceptance  or  ratification  be  de- 
duced from  the  acts  of  the  council  in  accepting  or  paying  for 
the  work  performed  under  the  written  contract.  This  it  not 
only  had  a  right  but  by  its  contract  was  bound  to  do.  And 
because  it  complied  with  the  terms  of  its  contract,  no  inference 
can  be  drawn  that  it  intended  to  accept  any  work  performed 
without  its  authority  or  assent:  Durango  v.  Pennington,  8  Col. 
257.  Before  it  can  be  held  to  have  accepted  the  work  per- 
formed by  plaintiff  by  the  direction  of  the  engineer  and  in- 
dividual members  of  the  council,  it  must  appear  by  some 
affirmative  act  that  it  accepted  the  work,  or  from  which  such 
acceptance  can  be  inferred.  Mere  silence  is  not  sufficient; 
for  if  so,  it  would  require  a  meeting  of  the  council  and  an  ex- 
press dissent  every  time  an  officer  undertakes  to  impose  an 
unauthorized  liability  upon  the  city  to  enable  the  corporation 
to  prevent  ratification:  Otis  v.  Stockton,  76  Me.  506.  Of  course, 
there  may  be  times  when  a  corporation  as  well  as  an  individ- 
ual should  act  or  speak,  or  when  it  does  speak  by  the  force  of 
circumstances;  but  such  is  not  this  case. 

It  is  urged  that  the  court  erred  in  holding  that  the  knowl- 
edge that  plaintiff"  made  some  claim  for  extra  work,  obtained 
by  individual  members  of  the  council  on  the  street,  would  not 
bind  them,  when  they  came  to  vote  upon  the  resolution  offered, 
to  accept  the  work  performed  under  the  contract  with  plaintiff, 
unless  the  plaintiff"  made  such  claim  at  the  time  the  resolution 
was  under  consideration.  In  support  of  this  contention,  reliance 
is  had  upon  the  language  of  the  court  in  the  former  opinion, 
that  "two  of  the  members  of  the  council,  and  the  mayor,  who 
authorized  the  work,  had  knowledge  of  their  own  acts  in  di- 
recting the  work  to  be  done;  and  when  they  met  and  accepted 
it,  it  is  difficult  to  see  why  the  city  was  not  thereby  rendered 
liable."  It  will  be  observed  that  this  statement  is  also  based 
upon  the  fact  that  the  work  was  accepted  by  the  council  at  an 
official  meeting;  and  it  was  held  that  having  so  accepted  the 
extra  work,  the  defendant  was  liable  without  any  formal  reso- 
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lution  authorizing  or  ratifying  the  act  of  the  engineer  and  in- 
dividual members  of  the  council  in  directing  it  to  be  done,  and 
that  the  ratification  would  be  implied  from  the  act  of  accept- 
ing the  work  with  knowledge  that  plaintiff  claimed  pay  there- 
for. But  it  is  not  perceived  how  knowledge  that  plaintiff 
claimed  pay  for  work  performed  under  an  unauthorized  con- 
tract can  render  the  defendant  liable  until  it  has  done  some 
act  amounting  to  an  acceptance  of  the  work  or  ratification  of 
the  contract.  Even  had  the  individual  members  of  the  coun- 
cil who  had  knowledge  of  and  directed  this  work  agreed  with 
plaintiff  to  ratify  the  contract  at  a  subsequent  meeting  of  the 
council,  such  arrangements  would  have  been  contrary  to  pub- 
lic policy,  and  not  binding  upon  them  when  they  came  to  act 
officially  upon  the  question:  McCortle  v.  BateSy  29  Ohio  St. 
419;  23  Am.  Rep.  758.  A  sufficient  answer  to  the  suggestion 
that  the  conclusion  we  have  reached  works  a  hardship  upon 
plaintiff,  who  in  good  faith  performed  the  extra  work,  suppos- 
ing that  the  persons  who  directed  it  to  be  done  were  authorized 
to  do  so,  is,  that  every  person  dealing  with  the  agents  of  a 
municipal  corporation  must,  at  his  peril,  see  that  such  agents 
are  acting  within  the  scope  of  their  authority  and  line  of  their 
duty,  and  if  he  make  an  unauthorized  contract,  he  does  so  at 
his  own  risk.  The  courts  cannot  disregard  the  well-settled 
rules  of  law,  in  order  to  avoid  an  apparent  injustice  in  a  par- 
ticular case. 

The  judgment  of  the  court  below  is  therefore  affirmed. 


MuNiciPAt.  Corporations  —  Ratification  by,  of  Unauthorized  Acts.  — 
Municipal  corporatious  cannot  be  presumed  to  ratify  and  coutirm  the  acts  of 
their  agents  or  officers,  but  acts  of  ratification  by  such  bodies  politic  should 
be  direct  and  explicit,  with  full  knowledge  of  the  facts:  Mayor  v.  Beynoldt, 
aO  Md.  1;  83  Am.  Dec.  435.  and  note. 

Agemcy  —  Acrs  of  Public  Agents,  how  Far  Binding.  —  The  acts  of 
an  a^entof  the  government  or  of  an  individual  are  binding  only  to  the  extent 
of  the  authority  conferred:  Martin  v.  United  Statet,  2  T.  B.  Mon.  89;  15  Am. 
Dec.  129,  and  note.  The  government,  or  any  other  public  body,  is  not  bound 
by  the  acts,  declarations,  or  representations  of  its  agent,  uuleM  it  manifestly 
appears  that  the  latter  is  acting  witliin  the  scope  of  his  authority:  Mayor  v. 
Reynolds,  20  Md.  1;  83  Am.  Dee.  535,  an. I  note. 

Law  of  Case.  —  A  construction  placed  upon  a  deed  of  trust  by  the  supreme 
court,  reversing  the  judgment  and  remandini^  the  cause  for  a  new  trial,  it 
the  law  of  the  case,  and  the  question  of  its  correctness  will  not  be  considered 
apou  a  second  appeal:  More  v.  CalHn$,  95  Cal.  435,  ante,  p.  131,  and  note. 
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Ownczita,  Poweb  to  Appoint,  not  Exclusively  Exkcotivb,  bxtt  may  bb 
Exercised  by  Leoislatube.  —  The  power  to  appoint  to  office  is  not  a 
power  belonging  exclusively  to  the  executive  branch  of  the  government 
of  Oregon,  bat  may,  in  some  instances,  be  exercised  by  the  legislature. 

Officers,  Members  of  Bridge  Commiitee,  under  "  Meussdorffer  Act," 
ARK  NOT.  —  The  members  of  the  bridge  committee  provided  for  by  th« 
Oregon  act  of  February  18,  1891,  known  as  the  "  MeussdorfiFer  Act," 
are  not  officers  within  the  meaning  of  that  term  as  used  in  the  constitu* 
tion  of  that  state,  bat  mere  agents  of  the  city  of  Portland  for  the  per« 
formanoe  of  certain  duties  defined  by  the  act. 

DSLBaATION  OF  LEGISLATIVE  PoWER —  AUTHORIZING  CERTAIN  JuDOES  TO  AP- 
POINT Bridge  Committee  is  not.  —  It  is  not  a  delegation  of  legislative 
power  for  the  legislature  to  authorize  certain  judges  of  the  circuit  court 
of  the  county  to  appoint  the  bridge  committee  provided  for  by  the 
"Meussdorffer  Act,"  nor  is  the  authority  so  given  in  conflict  with  the 
constitution  of  Oregon.  And  moreover,  the  power  to  appoint  may  ba 
upheld,  on  the  ground  that  the  judges,  in  performing  this  duty,  act  as 
individuals,  and  not  as  judges. 

Eligibility  of  Member  of  Legislatctre  to  Serve  on  Bridge  Committee 
UNDER  "Meussdorfper  Act."  —  A  member  of  the  legislature  which  en- 
acted the  "Meussdorffer  Act  "is  not  disqualified  to  serve,  during  the 
term  for  which  he  was  elected,  as  a  member  of  the  bridge  committee 
created  by  the  act,  since  the  position  of  a  member  of  that  committee  is 
not  an  office  within  the  meaning  of  the  constitution. 

Proceeding  in  the  nature  of  a  quo  warranto,  brought  to  try 
the  title  of  the  respondents  to  hold  the  office  of  member  of  the 
bridge  committee,  under  the  act  of  the  legislative  assembly 
commonly  known  as  the  "  Meussdorffer  Act."  Section  2  of 
that  act  provided  that  the  power  and  authority  given  to  cer- 
tain cities  named  in  the  act,  since  consolidated  as  the  city  of 
Portland,  to  construct,  purchase,  hire,  keep  up,  and  maintain 
bridges  across  the  Willamette  River,  and  to  issue  and  dispose 
of  bonds  therefor,  should  be  exercised  by  eight  tax-payers  of 
Multnomah  County,  to  be  appointed  by  the  two  judges  of  the 
circuit  court  of  that  county,  who  should  be  styled  the  "  Bridge 
Committee."  The  two  judges,  acting  in  pursuance  of  the  act, 
and  within  the  time  limited  therein,  duly  appointed  the  re- 
spondents to  the  position  of  bridge  committeemen.  The 
committeemen  met  within  the  time  prescribed  in  the  act, 
qualified,  and  organized  in  all  respects  in  conformity  with  the 
law.  The  petition  alleged  that  the  defendants,  ever  since 
their  appointment,  and  under  it,  had  acted  as  and  claimed  to 
be,  and  still  were  acting  as  and  claiming  to  be,  the  bridge 
committee;  that  claiming  to  be  said  bridge  committee,  they 
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were  about  to  issue,  sell,  and  dispose  of  a  large  amount  of  ne- 
gotiable bonds,  etc.,  as  provided  for  in  said  free  bridge  act, 
which  said  bonds  would  be  a  burden  upon  the  property  of  the 
relator  and  other  citizens  and  tax-payers  of  the  city  of  Port- 
land, and  subject  them  to  expensive  litigation  in  order  to  pre- 
vent the  assessment  and  collection  of  taxes  upon  their  property^ 
for  the  payment  of  the  principal  and  interest  of  such  bonds^ 
etc.,  and  concluded  with  a  prayer  for  a  judgment  of  ouster. 
The  defendants  demurred  to  the  petition,  on  the  ground  that 
it  did  not  state  facts  suflScient  to  constitute  a  cause  of  action. 
The  court  sustained  the  demurrer,  and  rendered  judgment 
dismissing  the  action,  and  the  relator  appealed. 

T,  A.  Stephens,  district  attorney,  and  Paxton  and  Paddocky 
for  the  appellant. 

William  T.  Muir,  city  attorney,  for  the  respondents. 

Lord,  J.  The  question  presented  for  our  determination 
arises  upon  the  sufficiency  of  the  facts  to  show  whether  or  not 
the  defendants  are  entitled  to  hold  the  office  of  bridge  com- 
mittee and  to  exercise  the  functions  thereof.  The  aim  of  the 
proceeding  is  to  test  the  constitutionality  of  the  method  pro- 
vided by  the  act  (Laws  1891,  p.  633),  commonly  known  as  the 
Meussdorfifer  Act,  for  the  appointment  of  the  bridge  committee. 
It  is  insisted  that  the  facts  alleged  show  that  the  defendants 
are  holding  the  offices  of  bridge  committee  and  exercising  the 
functions  thereof  without  title  or  legal  right,  because  the  two 
judges  of  the  circuit  court  for  Multnomah  County,  referred  to 
in  the  act,  are  prohibited  by  article  3  of  the  constitution  from 
exercising  the  appointing  power,  or  any  function  other  than 
judicial.  This  proceeds  upon  the  assumption  that  the  act  of 
the  two  judges  of  the  circuit  court  in  appointing  the  bridge 
committee  was  not  a  judicial  duty,  nor  a  function  pertaining 
to  the  judicial  department  of  the  government.  By  article  3  of 
the  constitution  the  powers  of  the  government  are  divided 
into  three  separate  departments,  —  the  legislative,  the  execu- 
tive, including  the  administrative,  and  the  judicial,  —  and  any 
person  charged  with  official  duties  under  one  of  these  depart- 
ments is  prohibited  from  exercising  the  functions  or  powers 
confided  to  either  of  the  other  departments,  except  as  in  the 
constitution  expressly  provided. 

It  is  claimed  that  the  two  judges  of  the  circuit  court,  no 
matter  whether  they  are  referred  to  in  the  Meussdorffer  Act 
as  individuals  or  judicial  officers,  are  persons  charged  with 
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official  duties  under  the  judicial  department  of  the  gov- 
ernment, as  the  members  of  the  legislature  are  under  the 
legislative  department,  and  that  this  constitutional  provision 
prohibits  the  legislature  from  conferring  upon  such  judges, 
and  such  judges  from  exercising,  the  power  of  appointment 
conferred  by  the  act,  and  hence  such  act  and  all  appointments 
under  it  are  void.  There  can  be  no  doubt  that  there  are  au- 
thorities to  the  eflfect  that  the  exercise  of  the  power  of  appoint- 
ment to  office  is  an  executive  act,  and  that  being  such,  the 
power  cannot  be  exercised  by  the  legislature  or  judiciary  under 
a  constitutional  provision  distributing  the  powers  of  govern- 
ment into  three  separate  departments  like  our  own.  But  this 
question,  although  not  directly  passed  upon  by  the  court  in 
Biggs  v.  McBride,  17  Or.  640,  nevertheless  received  a  good 
deal  of  its  attention.  The  point  was  there  made,  that  so  much 
of  the  act  creating  the  offices  of  railroad  commissioners  as 
undertook  to  fill  them  by  an  election  in  joint  convention  of 
both  houses  of  the  legislature  was  in  conflict  with  the  consti- 
tution and  void.  After  referring  to  article  3  and  section  1  of 
article  5  of  the  constitution,  Strahan,  J.,  said:  "Now,  if  it 
could  be  shown  that  the  power  to  appoint  all  officers  which 
are  not  expressly  made  elective  by  the  people  is  a  part  of  the 
chief  executive  power  of  the  state,  the  appellant's  contention 
would  be  sustained,  but  no  authority  whatever  has  been  cited 
to  sustain  this  view,  nor  is  it  believed  that  any  exists.  On 
the  contrary,  the  provisions  of  the  fifth  article  of  the  constitu- 
tion, which  relates  to  the  executive  department,  all  seem  at 
variance  with  this  view.  The  framers  of  this  instrument  evi- 
dently designed  that  no  prerogative  powers  should  be  left 
lurking  in  any  of  its  provisions.  No  doubt  they  remembered 
something  of  the  history  of  the  conflicts  with  prerogatives  in 
that  country  from  which  we  inherited  the  common  law.  They 
therefore  defined  the  powers  of  the  chief  executive  of  the  state 
so  clearly  and  distinctly  that  there  ought  to  be  no  controversy 
concerning  the  method  of  filling  the  same,  or  in  some  cases  of 
changing  the  method  of  filling  an  existing  office."  After  pro- 
ceeding to  enumerate  several  instances  in  which  the  power 
had  been  exercised  by  the  legislature  in  making  these  appoint- 
ments of  office,  which  were  in  no  way  connected  with  the  dis- 
charge of  legislative  duties,  he  concluded  his  opinion  on  this 
point  by  saying:  "The  power  exercised  by  the  legislature  in 
the  appointment  of  some  of  these  officers  is  almost  coeval  with 
the  constitution.     The  power  thus  exercised  has  never  been 
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called  in  question,  but  has  ever  been  acquiesced  in  by  every 
department  of  the  government,  and  is  in  itself  a  contempora- 
neous construction  of  the  constitution,  which,  if  tiie  question 
were  doubtful,  might  be  sufficient  to  turn  the  scale  in  its  favor. 
Under  any  view,  such  construction  is  entitled  to  great  weight, 
and  could  not  be  lightly  regarded.'' 

Except  as  limited  by  constitutional  restrictions,  it  is  agree. I 
that  the  legislature  may  exercise  all  governmental  powers- 
It  is  the  law-making  power  of  the  state.  "  Plenary  {)ower  in 
the  legislature,"  said  Denio,  J.,  ''  for  all  purposes  of  civil  gov- 
ernment, is  the  rule.  A  prohibition  to  exercise  a  particular 
power  is  an  exception  ":  People  v.  Draper,  1 5  X.  Y.  543.  While 
our  constitution  separates  the  powers  of  government  into  three 
distinct  departments,  and  prohibits  any  of  them  froui  exercis- 
ing any  powers  confiiled  to  the  other,  it  does  not  utulertake 
to  declare  what  shall  be  considered  legislative,  executive,  or 
judicial  acts.  As  Walker,  J.,  said:  "That  provision  declares 
only,  in  general  terms,  that  each  department  of  government 
shall  be  confined  to  the  exercise  of  the  functions  of  its  own 
department.  It  does  not  undertake  to  define  in  any  specific 
manner  what  are  legislative,  executive,  or  judicial  powers  or 
acts.  Like  most  other  provisions  of  that  instrument,  the 
terras  employed  are  of  the  most  general  and  comprehensive 
character.  We  find  no  provision  that  declares  that  the  ap- 
pointment of  a  municipal  officer,  however  extensive  his  powers, 
is  the  exercise  of  a  legislative  or  executive  power":  People  v. 
Morynn,  90  111.  562. 

But  it  is  argued  that  if  it  be  conceded  that  Biggn  v.  Mr.-' 
Bride,  17  Or.  640.  established  the  principle  that  the  legisla- 
ture, in  the  appointment  of  the  railroad  commissioners,  had 
not  encroached  upon  the  executive  department  of  the  govern- 
ment, they  were  state  officers,  charged  with  official  duties  to 
be  exercised  for  the  benefit  of  the  state  at  large,  and  appointed 
for  a  fixed  term,  while  the  members  of  the  bridge  committee 
provided  for  by  the  Meussdorffer  Act  are  municipal  officers, 
or  a  municipal  board  of  local  authority  in  which  the  state  gen* 
erally  has  no  interest,  and  appointed  for  an  indefinite  term. 
Hence  it  is  claimed,  even  though  the  legislature  may  exercise 
the  power  to  appoint  such  state  officers  of  general  authority, 
that  it  has  not  the  power  to  make  appointments  to  fill  n]uiii- 
eipal  offices  for  an  indefinite  term.  But  it  seems  to  us  the 
force  of  this  contention  is  broken  by  the  case  of  David  v.  Port- 
land  Water  CommitUe,  14  Or.  98.     The  duties  of  that  board 
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or  committee,  in  principle,  were  like  the  duties  of  the  defend- 
ant bridge  committee.  If  the  members  of  the  water  com- 
Tnittee  were  not  oflBcers  in  the  sense  of  the  constitution,  but 
"  no  more  than  agents  of  the  city,"  as  held  in  that  case,  the 
members  of  the  bridge  committee  must  likewise  be  agents  for 
the  city,  and  not  oflScers,  within  the  meaning  of  the  constitu- 
tion. It  would  be  diflficult  to  show,  upon  principle,  by  a  com- 
parison of  the  acts  wherein  they  dififer,  that  the  members  of 
the  water  committee  are  agents,  and  the  members  of  the  bridge 
committee  officers.  That  the  persons  named  by  the  act  as  the 
bridge  committee  were,  as  Thayer,  J.,  said  of  the  individuals 
xiesignated  as  the  water  committee,  "  officers  in  the  broad 
sense  of  that  term,  there  can  be  no  question;  but  whether 
they  were  such  officers  as  were  intended  by  said  section  3, 
article  15,  of  the  constitution,  is  very  doubtful.  In  order  to 
Tdo  such  officers,  they  must  have  been  elected  or  appointed  to 
an  office  under  the  constitution,  which  I  understand  to  be  an 
office  provided  for  by  that  instrument."  The  same  would  be 
true  of  the  bridge  committee,  so  far  as  this  section  of  the  con- 
stitution applies.  But  the  court,  in  David  v.  Portland  Water 
Committee,  14  Or.  98,  based  its  decision  upon  the  principle  de- 
cided in  McArthur  v.  Nelson,  81  Ky.  67.  In  that  case,  the  act 
authorized  the  judge  of  the  circuit  court  to  appoint  three  com- 
missioners of  the  district,  who  should  hold  their  office  at  the 
will  and  pleasure  of  the  judge.  It  was  made  the  duty  of  the 
commissioners  to  have  constructed  a  court-house  at  a  cost  of 
not  to  exceed  a  sum  specified;  and  to  enable  them  to  raise  the 
money,  they  were  authorized  to  issue  bonds,  to  redeem  them, 
and  to  levy  an  annual  tax  upon  the  real  and  personal  prop- 
erty of  the  district.  In  determining  the  question  as  to  whether 
such  commissioners  were  officers  or  not  under  the  constitution, 
Pryor,  J.,  said:  "Nor  do  we  think  it  was  necessary  for  the 
legislature  to  prescribe  the  term  of  office  for  the  commission- 
ers, although  they  are  made  a  body  corporate  and  politic, 
with  power  to  sue  and  be  sued,  contract  and  be  contracted 
with,  under  the  style  of  'Commissioners  of  the  Court-house 
District.'  They  are  not  district  officers  within  the  meaning  of 
section  10  of  article  6  of  the  constitution,  but  are  mere  agents 
of  the  district,  required  by  the  act  to  discharge  certain  duties 
with  reference  to  the  building  of  a  court-house,  and  when  those 

iiuties  end,  their  employment  terminates To  hold  that 

such  commissioners  are  to  be  selected,  and  when  selected  to 
he  removed  as  officers,  within  the  meaning  of  the  constitution, 
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would  be  determining  by  judicial  precedent  that  every  one 
charged  with  the  execution  of  a  ministerial  duty  under  legis- 
lative sanction  is  an  officer,  whose  term  must  be  designated,  or 
the  appointment  will  be  held  invalid." 

In  commenting  upon  that  case,  Thayer,  J.,  said:  "The 
question  involved  in  that  case  is  very  similar  to  the  one  here, 
and  the  language  of  the  court  expresses  the  view  we  entertain 
regarding  it,  —  that  the  members  of  the  water  comniittee  are 
no  more  than  agents  of  the  city,  required  by  the  act  to  carry 
out  its  provisions,  as  was  said  in  that  case  regarding  the  com- 
missioners to  build  the  court-house."  Within  the  principle 
here  decided,  the  vice  of  the  argument  for  appellant  lies  in 
assuming  that  the  members  of  the  bridge  committee  are  offi- 
cers. Counsel  proceed  upon  this  hypothesis,  but  contend  that, 
being  municipal  officers  of  local  or  limited  authority,  their  ap- 
pointment by  the  legislature  cannot  be  sustained;  for  their 
duties  are  not  such  as  to  affect  the  state  at  large,  and  cannot 
therefore  be  upheld,  as  in  the  case  of  the  appointment  of  state 
officers  to  discharge  duties  in  which  the  general  public  are  in- 
terested. Moreover,  if  the  members  of  the  bridge  committee 
are  not  officers,  but  agents  appointed  to  carry  out  the  pro- 
visions of  the  act,  the  argument  can  have  no  application.  In 
the  absence  of  constitutional  restrictions,  the  power  of  the 
legislature  over  municipal  corporations  is  unlimited,  except 
so  far  as  they  are  endowed  with  rights  incident  to  a  private 
corporation:  Dillon  on  Municipal  Corporations,  3d  ed.,  sec.  66. 
Counsel  for  the  appellant,  recognizing  the  effect  of  these  de- 
cisions upon  the  pending  question,  and  the  practice  of  our 
legislature,  coeval  with  the  formation  of  the  state  government, 
to  create  and  fill  a  certain  class  of  offices,  further  argue  that 
if  it  be  admitted  that  the  legislature  had  power  under  these 
decisions  {Biggs  v.  McBride,  17  Or.  640,  and  David  v.  Portland 
Wafer  Committee,  14  Or.  98)  not  only  to  create  the  bridge 
committee,  but  to  appoint  the  persons  constituting  the  same, 
this  power  cannot  be  delegated  by  the  legislature  to  the  judges 
of  the  circuit  court,  to  be  exercised  by  them  in  the  appoint- 
ment of  the  members  of  the  oommittee.  It  is,  no  doubt,  true 
that  the  legislature  cannot  delegate  the  powers  conferred  upon 
it.  The  general  rule  of  law  to  this  effect  is  unquestioned. 
But  this  refers  to  the  delegation  of  the  law-making  power.  It 
prohibits  tiie  delegation  of  authority  to  legislate,  or  to  de- 
volve upon  others  duties  which  must  be  performed  by  it  as  a 
legislative  body.     Every  law  must  be  executed,  if  at  all,  by 
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some  one  charged  with  that  particular  duty.  Laws  special  in 
their  nature,  and  of  the  kind  in  question,  as  in  David  v.  PorU 
land  Water  Committee^  14  Or.  98,  may  be  carried  into  effect 
by  agents  appointed  for  that  purpose.  Within  that  decision 
nothing  more  or  less  has  been  done  in  this  case.  The  legisla- 
ture exercised  its  function  in  enacting  the  law  and  directing 
the  manner  of  its  execution. 

Nor  is  the  authority  given  by  the  act  to  the  two  judges  of 
the  circuit  court  to  appoint  the  members  of  the  bridge  com- 
mittee, even  considered  as  oflBcers,  without  judicial  precedent 
to  sustain  it,  as  not  in  conflict  with  section  1  of  article  3  of  our 
constitution.  In  Illinois  there  is  a  like  provision,  substantially: 
111.  Const.,  art.  3;  Starr  and  Curtis's  Rev.  Stats.  109.  In  People 
V.  Morgan,  90  111.  558,  the  power  of  the  judiciary  to  appoint  cer- 
tain officials,  whose  duties  are  not  strictly  judicial,  or  even 
connected  with  the  business  of  the  courts,  was  fully  recognized 
and  sustained.  A  statute  of  that  state  which  authorized  the 
judge  of  the  circuit  court  of  Cook  County  to  appoint  assessors 
and  commissioners  for  the  South  Park,  located  in  that  county, 
was  held  to  be  constitutional.  The  point  was  expressly  made 
that  the  circuit  judge  could  not  appoint  a  park  commissioner, 
on  the  ground  that  he  was  thereby  exercising  an  executive  or 
political  function,  forbidden  by  the  clause  of  the  constitution 
referred  to.  The  point  was,  however,  overruled,  and  the  power 
of  the  judge  or  judges  to  make  the  appointment  was  sustained. 
After  giving  numerous  examples  of  official  appointments  made 
by  the  judges  or  courts,  Walker,  J.,  said:  "The  executive 
power  in  a  state  is  understood  to  be  that  power,  wherever 
lodged,  which  compels  the  laws  to  be  enforced  and  obeyed. 
The  instrumentalities  employed  for  that  purpose  are  officers, 
elected  or  appointed,  who  are  charged  with  the  enforcement 
of  the  laws.  But  the  power  to  appoint  is  by  no  means  an  ex- 
ecutive function,  unless  made  so  by  the  organic  law  or  legisla- 
tive enactment;  and  in  this  case  it  is  not  so,  unless  the  power 
is  thus  conferred.  If  it  were  conceded  that  these  appoint- 
ments were  the  exercise  of  political  power,  would  it  necessarily 
be  violative  of  any  provision  of  the  constitution?  The  division 
and  allotment  of  powers  are  not  into  political,  executive,  and 
judicial,  but  into  legislative,  executive,  and  judicial.  It  was 
no  doubt  the  exercise  of  political  power,  as  that  embraces  all 
governmental  powers  and  functions,  whether  exercised  by  one 
department  or  another,  or  the  officers  of  one  or  the  other.  Po- 
litical power  is  the  policy  of  government  or  its  administration, 
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and  may  be  exercised  either  in  the  formation  or  administra- 
tion of  government,  or  both.  Hence  it  follows  that  if  it  be  a 
political  power,  that  of  itself  in  no  wise  militates  against  its 
exercise  by  a  person  belonging  to  the  judicial  department  of 
the  goyernment All  three  departments  aid  in  the  ad- 
ministration of  government,  but  perform  different  functions. 
The  elector  who  votes  for  an  officer  or  measure  exercises  po- 
litical power;  yet  no  one  would  claim  that  because  a  judge 
was  a  person  belonging  to  the  judicial  department,  he  was 
prohibited  from  thus  voting.  We  therefore  conclude  that  if 
the  power  to  appoint  to  office  is  a  political  function,  this  article 
of  the  constitution  does  not  prohibit  its  exercise  because  the 
power  is  political;  and  if  prohibited,  it  must  be  for  some 
other  reason,  or  by  some  other  provision  which,  in  terms  or 
by  necessary  implication,  prohibits  such  an  exercise  of  the 
appointing  power."  And  again  he  says:  "But  this  is  not  a 
question  as  to  what  department  these  officers  belong,  or  the 
functions  they  perform;  but  the  question  is.  What  department, 
in  the  absence  of  an  election,  can  constitutionally  confer  the 
power  on  them  to  perform  public  duties?  It  is,  not  whether 
the  general  assembly,  the  executive,  or  the  judiciary  are  the 
best  qualified  to  select  and  appoint  such  officers,  but  where  is 
the  power  to  do  so  lodged?  The  original  power  to  fill  all 
offices  rests  with  the  people,  but  our  constitution  has  vested 
the  power  in  the  governor  to  fill  all  constitutional  offices  not 
provided  for  by  election  or  otherwise." 

In  People  v.  Hoffman,  116  111.  587,  56  Am.  Rep.  793,  it 
was  held  that  section  1,  article  2,  of  the  election  law  of  188"), 
for  cities,  etc.,  vvhich  provides  for  the  creation  of  a  board  of 
election  commissioners,  consisting  of  three  members,  and  directs 
thiit  they  be  appointed  by  the  county  court,  is  not  violative  of 
that  provision  of  the  constitution  dividing  the  powers  of  gov- 
ernment into  three  departments,  and  prohibiting  any  one  of 
such  departments  from  exercising  powers  properly  belonging 
to  either  of  the  others.  It  was  there  urged  that  the  appoint- 
ment of  the  commissioners  could  not  be  conferred  upon  the 
county  court,  because  such  appointment  involves  an  exercii^e 
of  political  power,  while  the  functions  of  the  county  court  are 
exclusively  judicial.  But  Magruder,  J.,  said:  "The  reason- 
ing in  People  v.  Morgan,  90  111.  558,  shows  that  it  was  never 
intended  to  vest  in  the  governor  the  selection  of  such  local 
and  municipal  officers  as  these  commissioners.  The  power  to 
appoint  officers  of  this  class  is  not  specifically  designated  in 
AM.  St.  Rtr.,  Vou  XXIX.  -  38 
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the  constitution  as  either  a  legislative,  judicial,  or  executive 
power.  It  is  not  therein  specifically  conferred  on  either  de- 
partment. Nor  is  there  anything  therein  expressed  which, 
either  directly  or  impliedly,  prohibits  the  legislature  from 
authorizing  the  county  court  to  appoint  the  commissioners. 
Therefore,  the  authority  conferred  on  that  court  to  do  so  does 
not  make  the  act  invalid.  The  law-making  powers  of  the 
states  can  do  any  legislative  acts  not  prohibited  by  the  state 
constitution." 

A  statute  of  the  United  States  authorizes  the  circuit  courts 
of  the  United  States  to  appoint  supervisors  of  elections  in  cer- 
tain cases  and  under  certain  conditions  therein  specified.  In 
Ex  parte  Siehold,  100  U.  S.  371,  the  point  was  made  that  the 
United  States  circuit  courts  had  not  the  power  to  appoint 
supervisors  of  election,  on  the  ground  that  the  duties  of  such 
courts  were  judicial,  while  the  supervisors  of  election  were 
officers  whose  duties  were  executive  in  their  character.  But 
the  court  held  otherwise,  Mr.  Justice  Bradley  saying:  "  It  is 
no  doubt  usual  and  proper  to  vest  the  appointment  of  inferior 
officers  in  that  department  of  the  government,  executive  or 
judicial,  or  in  that  particular  executive  department,  to  which 
the  duties  of  such  office  appertain.  But  there  is  no  absolute 
requirement  to  this  effect  in  the  constitution;  and  if  there 
were,  it  would  be  difficult  in  many  cases  to  determine  to 
which  department  an  office  properly  belonged.  Take  that  of 
marshal,  for  instance.  He  is  an  executive  officer,  whose  ap- 
pointment is,  in  ordinary  cases,  left  to  the  President  and  the 
Senate.  But  if  Congress  should,  as  it  might,  vest  the  appoint- 
ment elsewhere,  it  would  be  questionable  whether  it  would  be 
in  the  President  alone,  in  the  department  of  justice,  or  in  the 
courts.  The  marshal  is  pre-eminently  the  officer  of  the  courts; 
and  in  case  of  a  vacancy,  Congress  has  in  fact  passed  a  law 
bestowing  the  temporary  appointment  of  the  marshal  upon 
the  justice  of  the  circuit  in  which  the  district  where  the 
vacancy  occurs  is  situated." 

But,  independent  of  these  considerations,  the  power  to  ap- 
point the  bridge  committee  may  be  upheld  on  the  ground  that 
the  two  judges  of  the  oircait  court  for  Multnomah  County  in 
performing  this  duty  met  as  individuals,  and  not  as  judges. 
This  conclusion  the  court  thought,  in  People  v.  Morgan,  90  111. 
558,  might  be  drawn  from  the  act  authorizing  the  circuit  judges 
of  Cook  County  to  appoint  park  commissioners;   Walker,  J., 
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in  speaking  for  the  court,  saying:  "The  power  might,  no 
doubt,  be  sustained  on  the  ground  that  its  exercise  is  the  act 
of  the  individual,  and  not  the  performance  of  an  official  func- 
tion; that  the  act  referring  to  the  judge  was  only  intended  to 
apply  to  the  person  who  filled  the  office  at  the  time  when  the 
appointment  was  required  to  be  made,  whether  it  should  be 
the  same  or  a  different  person,  thus  being  the  individual  act 

of  the  incumbent So  that,  whether  the  appointment  of 

these  park  commissioners  be  the  exercise  of  a  judicial,  minis- 
terial, or  other  function,  —  whether  it  be  the  act  of  the  officer 
as  such,  or  as  an  individual,  —  we  are  of  the  opinion  that  the 
power  was  well  conferred,  and  might  be  properly  exercised  by 
the  circuit  judge." 

In  view  of  these  considerations,  our  decisions  and  those  of 
other  courts,  and  the  power  exercised  by  the  legislature  in 
making  a  certain  class  of  appointments,  almost  coeval  with 
the  constitution,  it  is  immaterial  whether  the  appointment  of 
the  members  of  the  bridge  committee  by  the  judges  be  con- 
sidered the  exercise  of  a  judicial,  ministerial,  or  other  function, 
or  it  be  the  act  of  the  judges  as  such,  or  as  individuals,  or 
whether  the  members  of  the  committee  be  considered  as  agents 
of  the  city,  and  not  officers,  the  result  is  the  same,  and  affirm- 
the  validity  of  the  act  granting  the  power. 

The  second  question  presented  for  our  determination  is, 
whether  the  appointment  of  the  defendant  C.  H.  Meussdorffer 
as  a  member  of  the  bridge  committee  is  valid,  he  being  a 
member  of  the  legislature  which  passed  the  act.  The  conten- 
tion of  the  appellant  is,  that  he  was  not  eligible  to  be  appointed 
a  member  of  the  bridge  committee,  because  such  appointment 
is  in  conflict  with  section  30  of  article  4  of  the  constitution. 
That  provision  is  as  follows:  "No  senator  or  representative 
shall,  during  the  time  for  which  he  may  have  been  elected,  be 
eligible  to  an  office  the  election  to  which  is  vested  in  the  legis- 
lative assembly,"  etc.  Within  the  meaning  of  the  constitu- 
tion, as  held  in  David  v.  Portland  Water  Committee,  14  Or. 
98,  under  a  statute  of  similar  import,  the  position  of  bridge 
committeeman  is  not  an  office.  He  is  a  mere  agent  of  the 
city.  So  that,  turn  over  this  case  as  we  may,  keeping  in  view 
the  well-recognized  rule  that  doubt  must  be  solved  in  favor  of 
the  validity  of  the  law,  and  that  a  law,  to  be  invalid,  must 
clearly  conflict  with  the  constitution,  we  must  affirm  the  judg- 
ment. 
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Oftioirs —  PowBB  OT  Legislatore  to  Appoint.  — The  power  of  appoint- 
ment to  office  is  not  essentially  an  executive  function.  It  may  be  regulated 
by  law,  and  if  the  law  so  provides,  may  be  exercised  by  the  legislature:  Peo- 
pie  r.  Freeman,  80  Cal.  233;  13  Am.  St.  Rep.  122,  and  extended  note,  in 
which  this  question  is  thoroughly  discussed;  Mayor  v.  State,  15  Md.  376;  74 
Am.  Dec.  672,  and  note  595.  The  legislature  has  no  power  to  appoint  per- 
manent officers  for  a  full  term,  whose  duties  are  purely  municipal:  People 
r.  Hurlbut,  24  Mich.  44;  9  Am.  Rep.  103,  and  note.  The  legislature  has  no 
power,  under  the  constitution,  to  appoint  local  municipal  officers:  State  r. 
Denny,  118  lad.  382. 

Legislature  —  Delegation  op  Power  op.  —  A  statute  providing  that 
certain  persons  shall  select  a  site  for  a  public  building  is  not  an  unlawful 
delegation  of  public  powers:  People  r.  Dunn,  80  Cal.  211;  13  Am.  St.  Rep. 
118,  and  note.  The  legislature,  in  creating  an  office,  may  provide  that  it  shall 
bfl  filled  either  by  election  or  appointment,  which  appointment  may  be  made, 
if  the  law  so  directs,  by  the  governor  or  by  an  administrative  state  officer: 
State  v.  Oorby,  122  Ind.  17.  But  if  the  legislature  has  no  power  to  do  an  act, 
it  cannot  delegate  the  power  to  do  such  act  to  a  court  of  chancery:  Pearcf 
T.  Patton,  7  B.  Mon.  162;  45  Am.  Dec.  61. 

Officers.  —  Power  op  One  Person  to  Hold  Two  Offices:  See  note 
to  De  Turk  v.  (Jommonwealth,  15  Am.  St.  Rep.  708;  not«  to  Crawn  r.  Com' 
monweaUh,  10  Am.  St.  Rep.  855.  The  appointment  of  a  member  of  the 
legislature  to  office,  in  violation  of  a  constitutional  proviaion,  is  void:  Shelby 
T.  Akwn,  36  Miss.  273;  72  Am.  Dec.  169,  and  note. 
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Ikoorporators  op  Uhobganized  Corporation  not  Liabli  as  Partkxrs. 
—  Where  three  or  more  persons  execute  and  file  articles  of  incorpora- 
tion under  the  laws  of  Oregon,  and  do  nothing  further  towards  effecting 
an  organization  or  carrying  on  the  proposed  business,  they  do  not  thereby 
become  liable  as  partners,  although  one  of  them  assumes  the  corporate 
name,  under  which  he  does  business  and  incurs  liabilities. 

Action  against  the  defendants  as  partners  under  the  name 
and  style  of  the  Himes  Printing  Company.  The  complaint 
alleged  that  the  defendants  executed,  acknowledged,  and  filed 
in  the  ofiSce  of  the  county  clerk,  and  in  the  office  of  the  secre- 
tary of  state,  certain  articles  of  incorporation  as  the  Himes 
Printing  Company;  that  they  negligently  failed  to  provide 
a  stock-book  and  to  secure  stock  subscriptions  to  said  cor- 
poration, as  required  by  law;  that  they  nevertheless  under- 
took to  carry  on  the  business  provided  for  in  said  articles  of 
incorporation,  appointed  one  George  H.  Himes  superintend- 
ent of  their  said  business,  and  authorized  him  and  the  defend- 
ant Sherman  Martin  to  represent  them  in  all  the  transactions 
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of  said  business;  that  said  business  was  carried  on  under  the 
firm  name  and  title  of  the  Himes  Printing  Company;  that 
between  May  1,  and  September  1,  1891,  the  plaintiffs,  at  the 
instance  and  request  of  the  defendants,  through  their  agents 
aforesaid,  performed  certain  labor  and  services  for  the  defend, 
ants,  relying  on  the  credit  and  represents  tions  of  the  defendants 
for  their  payment.  Earhart  and  Hill  answered  separatelyi 
each  denying  every  material  allegation  of  the  complaint,  except 
that  they  did  not  deny  executing  and  filing  the  articles  of 
incorporation  of  the  Himes  Printing  Company.  The  jury 
returned  a  verdict  against  Earhart  and  Hill  for  the  amount 
claimed,  and  from  the  judgment  entered  thereon  an  appeal 
was  taken.     Other  facts  are  stated  in  the  opinion. 

George  H.  Durham  and  J.  F.  Watson,  for  the  appellants. 

Wallace  McCammant,  for  the  respondents. 

Strahan,  C.  J.  At  the  conclusion  of  the  evidence,  the  de- 
fendants Hill  and  Earhart  asked  the  court  to  instruct  the  jury 
as  follows:  "  1.  The  execution  and  filing  of  the  articles  of  in- 
corporation of  the  Himes  Printing  Company  by  said  Hill  and 
Earhart,  in  connection  with  the  defendant  Sherman  Martin, 
would  not  itself  make  them  partners  with  Martin,  or  render 
them  liable  in  this  action.  2.  Said  defendants  Hill  and  Ear- 
hart cannot  be  charged  in  this  action,  unless  it  has  been  shown 
by  a  preponderance  of  the  evidence  that  they  had  notice  of 
their  being  held  out  as  such  partners,  and  plaintiflFs  also  had 
notice  thereof  before  or  at  the  time  they  performed  the  labor 
and  services  alleged  in  the  complaint,  and  performed  the  same 
on  the  faith  thereof.  3.  The  plaintiff's  cannot  recover  in  tliis 
action  against  Hill  and  Earhart,  unless  it  has  been  proved  by 
a  preponderance  of  the  evidence  that  said  Hill  and  Earhart 
were  partners  in  said  printing  company  at  the  time  the  con- 
tract for  said  labor  and  services  was  entered  into  or  at  the 
time  the  same  were  performed,  or  at  the  time  the  contract  was 
entered  into  or  said  labor  and  services  performed  undertook 
to  carry  on  said  business  of  said  company,  or  were  interested 
as  partners,  or  appointed  or  participated  in  the  appointment  of 
George  H.  Himes  as  superintendent  of  said  business,  or  author- 
ized him  or  said  Martin  to  represent  th«m  in  the  transaction 
of  said  business,  or  requested,  through  said  Himes  or  Mnrlin, 
the  plaintiff's  to  perform  said  laljor  and  service."  No.  4  was, 
in  effect,  a  direction  to  the  jury  to  return  a  verdict  for  the  de- 
fendants Hill  and  Earhart.     The  defendants  excepted  to  the 
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rulings  of  the  court  in  refusing  to  give  each  of  the  foregoing 
instructions. 

The  court  then  instructed  the  jury  as  follows:  "  I  cannot 
agree  with  you,  Mr.  Durham  and  Judge  Watson,  that  there 
may  not  be  some  other  reasons  why  parties  should  not  be 
bound  than  such  as  usually  arise  from  an  estoppel.  Since 
this  case  has  been  going  on,  it  has  occurred  to  me  whether  or 
not  this  may  not  furnish  a  class  of  itself  for  pronouncing  a 
man  to  be  a  partner.  As  a  general  rule,  the  doctrine  of  estop- 
pel has  got  to  be  made  out  according  to  the  authorities  you 
have  read;  but  I  am  inclined  to  the  opinion  that  the  mere 
act  of  filing  articles  is  itself  a  holding  out  and  notice  to  the 
world  that  they  are  associated  in  the  business  that  is  carried 
on  under  the  name.  I  do  not  feel  very  certain  about  it,  but 
my  best  conception  of  this  matter  is,  that  it  ought  to  be  consid- 
ered the  rule."  An  exception  to  this  instruction  was  duly 
noted.  The  court  also  gave  the  following  instruction:  *'  If 
you  find  from  the  evidence  in  this  case  that  these  two  defend- 
ents  and  Sherman  Martin  filed  articles  of  incorporation  for  the 
purpose  of  carrying  on  the  printing  business  under  the  name 
of  the  Himes  Printing  Company,  and  that  thereafter  one  of 
these  men,  to  wit,  Sherman  Martin,  took  up  the  business  con- 
templated by  this  corporation  and  carried  it  on  under  that 
name,  and  incurred  liabilities,  then  all  these  incorporators 
that  signed  the  articles  are  liable,  and  your  verdict  should  be 
for  the  plaintiffs  for  the  amount  claimed,  provided  you  fur- 
ther find  that  before  they  performed  the  labor  and  rendered 
the  services  they  ascertained  the  fact  of  these  articles  being 
filed,  and  acted  on  the  faith  of  the  association  of  these  defend- 
ants with  Sherman  Martin,  and  that  they  were  induced 
thereby  to  perform  the  labor  and  render  the  services."  An 
exception  was  also  taken  to  this  instruction. 

There  was  no  evidence  whatever  before  the  jury  that  these 
defendants  had  anything  to  do  with  the  business  of  the  Himes 
Printing  Company,  or  in  any  way  authorized  the  same,  except 
to  sign  the  articles  of  incorporation.  They  appointed  no  agents 
and  employed  no  laborers,  purchased  no  material,  nor  did 
they  have  any  knowledge  that  any  business  was  conducted 
under  that  name,  except  the  company  did  some  printing  for 
the  defendant  Hill;  and  when  a  bill  was  presented  to  him  for 
the  same,  it  had  at  the  top,  printed  in  bold  letters,  "  The 
Himes  Printing  Company,  Incorporated.  George  H.  Himes, 
Superintendent;  Sherman  Martin,  Manager."     There  was  no 
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evidence  before  the  jury  that  the  plaintiffs  had  any  actual 
knowledge  of  the  filing  of  the  articles  of  incorporation  at  the 
time  they  performed  the  services  sued  for. 

The  sole  question,  therefore,  seems  to  be,  whether  or  not, 
where  three  or  more  persons  sign,  acknowledge,  and  file  arti- 
cles of  incorporation  under  the  laws  of  this  state,  and  do  noth- 
ing further  towards  effecting  an  organization  or  carrying  on 
the  proposed  business,  and  one  of  them  assumes  to  do  business 
under  the  proposed  corporate  name  and  incurs  liabilities,  the 
other  persons  who  signed  said  articles  are  liable.  Appellants 
maintain  that  in  such  case  there  is  no  liability  on  the  part  of 
those  who  do  not  participate  in  the  business  either  directly  or 
indirectly,  while  the  respondents  seek  to  maintain  the  reverse 
of  this  proposition;  and  this  contention  presents  the  only 
question  we  need  consider  on  this  appeal. 

The  respondent  contends  that  the  executing  and  filing  of 
the  articles  of  incorporation,  and  the  assumption  of  the  corpo- 
rate name  by  one  of  the  parties,  under  which  he  does  business, 
create  a  partnership  between  all  the  persons  signing  said  arti- 
cles; and  to  sustain  this  view,  he  relies  upon  these  authorities: 
Whipple  V.  Parker,  29  Mich.  369;  Jessup  v.  Carnegie,  44  N.  Y. 
Sup.  Ct.  260;  Coleman  v.  Coleman,  78  Ind.  344;  Pettis  v.  Atkins, 
60  111.  454;  Smith  v.  Warden,  86  Mo.  382;  Garnett  v.  Richardson, 
35  Ark.  144;  Lindley  on  Partnership,  5;  Abbott  v.  Omaha  Smelt- 
ing Co.,  4  Neb.  416;  Johnson  v.  Corser^  34  Minn.  355.  Some 
other  authorities  similar  to  these  in  principle  might  be  cited, 
but  they  add  nothing  to  this  side  of  the  question.  Without 
stopping  to  distinguish  these  cases  from  the  one  now  before  us, 
we  think  the  decided  weight  of  authority,  as  well  as  the  better 
reason,  is  the  other  way.  Fay  v.  Noble,  7  Gush.  188,  is  an  early 
case,  in  which  it  was  held  that  the  subscribers  for  and  holders  of 
stock  in  a  manufacturing  corporation  which  has  been  defect- 
ively organized,  and  transacted  business  under  such  defective 
organization,  do  not  thereby  become  partners,  general  or  spe- 
cial, in  such  business.  In  Trowbridge  v.  Scudder,  II  Gush.  83, 
it  was  held  tliat  the  stockholders  of  a  corporation  do  not  be- 
come liable  as  partners  on  notes  given  by  the  treasurer  of  the 
corporation,  merely  because,  after  organizing,  they  transacted 
no  business.  In  First  Nat.  Bank  v.  Almy,  117  Mass.  476,  it 
was  held  that  the  members  of  a  corporation  were  not  liable  as 
partners  by  reason  of  having  transacted  business  before  the 
whole  capital  stock  was  paid  in,  as  required  by  statute.  In 
Humphreys  v.  Mooney,  5  Col.  282,  in  considering  the  question 
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now  before  the  court,  it  was  said:  "  The  doctrine  of  a  partner- 
ship liability  in  such  case  is  not  founded  in  law  or  reason,  and 
is  repugnant  to  the  very  purposes  of  the  statute  authorizing  a 
corporation,  one  object  of  which  is  to  limit  individual  liability." 
Substantially  the  same  doctrine  is  announced  in  Gartside  Coal 
Co.  V.  Maxwell,  22  Fed,  Rep.  197;  Planters^  etc.  Bank  v.  Padgett^ 
69  Ga.  159;  Stafford  Nat.  Bank  v.  Palmer,  47  Conn.  443;  Ward 
V.  Brigham,  127  Mass.  24;  Central  etc.  Bank  v.  Walker,  66 
N.  Y.  424;  Jessup  v.  Carnegie,  80  N.  Y.  441;  36  Am.  Rep.  643; 
Blanchard  v.  Kaull,  44  Cal.  440;  Morawetz  on  Private  Corpo- 
rations, sec.  748.  And  17  Am.  &  Eng.  Ency.  of  Law,  866, 
after  stating  that  the  rule  contended  for  by  respondents  had 
been  adopted  by  quite  a  large  number  of  cases,  remarks:  "But 
the  weight  of  authority  perhaps  sustains  the  contrary  rule, 
that  if  they  were  acting  under  the  supposition  that  they  were 
incorporated,  and  were  assuming  only  the  liability  of  stock- 
holders, and  not  that  of  partners,  they  will  not  be  held  liable 
as  such  ";  and  a  long  list  of  cases  is  cited  to  sustain  this  prop- 
osition. 

It  is  not  doubted  that  cases  might  arise,  and  can  readily  be 
imagined,  where  the  incorporators  sought  to  be  charged  might 
take  such  part  in  conducting  the  business,  or  hold  themselves 
out  to  the  world  as  partners  or  as  principals  in  the  business, 
that  they  would  be  held  liable;  but  this  would  grow  out  of 
their  conduct  in  carrying  on  the  business,  and  not  out  of  the 
mere  fact  of  signing  and  filing  the  articles.  If  the  appellants 
could  be  held  liable  in  this  case,  such  liability  would  rest  on 
the  mere  act  of  signing  and  filing  the  articles,  and  not  upon 
any  participation  in  the  business,  either  directly  or  indirectly. 
It  would  have  to  rest  upon  the  theory  that  by  the  mere  sign- 
ing the  articles  with  Martin  they  constituted  him  their  general 
agent  to  proceed  to  conduct  the  business  contemplated  by  the 
proposed  corporation,  thus  creating  a  liability  for  any  act  of 
his  done  within  the  scope  of  the  powers  of  the  proposed  cor- 
poration. 

No  authority  to  which  our  attention  has  been  directed  has 
gone  so  far,  and  we  feel  safe  in  saying  that  none  can  be  found 
to  support  that  doctrine.  We  therefore  reverse  the  judgment, 
and  remand  the  cause  for  such  further  proceedings  as  are  not 
inconsistent  with  this  opinion. 

Personal  Liability  of  Persons  Acting  as  Corporation,  but  without 
Authority.  — The  question  whether  or  not  the  members  of  an  association, 
who  hare  attempted  to  organize  a  corporation,  but  have  so  far  failed  to  com- 
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ply  with  the  requirements  of  the  law  that  no  valid  incorporation  !•  effected, 
become  individually  liable  as  partners  or  otherwise,  i»  one  upon  which  the 
authorities  are  nearly  equally  divided.  Perhaps  the  greater  weight  of  au- 
thority sustains  the  rule  that  where  the  law  authorizes  the  formation  of  a 
corporation  with  the  powers  aasumed,  and  an  eflfort  is  made  in  good  faith  to 
organize  a  corporation,  and  thereafter,  and  as  a  result  of  such  efiFort,  corporate 
functions  are  assumed  and  exercised  in  the  belief  that  a  valid  corporation 
exists,  persons  who  have  dealt  with  the  association  as  a  corporation,  and  have 
given  credit  to  it,  and  not  to  its  individual  members,  cannot  hold  such  mem- 
bers liable  individually  or  jointly,  as  partners  or  otherwise,  although  the 
omission  to  comply  with  the  requirements  of  the  law  was  such  that  no  valid 
or  legal  organization  of  a  corporation  was  effected:  2  Morawetz  on  Private 
Corporations,  sec.  748;  Taylor  on  Private  Corporations,  2d  ed.,  sec.  148; 
17  Am.  8c,  Eng.  Ency.  of  Law,  866;  Snider  Sons'  Co.  v.  Troy,  91  Ala.  224;  24 
Am.  St.  Rep.  887;  Cory  v.  Lee,  93  Ala.  468;  Mokebtmne  Hill  if.  Co.  v.  D'.oti- 
buiy,  14  Cal.  424;  73  Am.  Dec.  658;  Blanchard  v.  Kaull,  44  Cal.  440;  Hum- 
phreys  v.  Mooney,  5  Col.  282;  Stafford  Nat.  Bank  v.  Palmer,  47  Conn.  443; 
Planters'  and  Miners'  Bank  v.  Padgett,  69  Ga.  159;  Fay  v.  Noble,  7  Cush.  188; 
Trowbridge  v.  Scudder,  11  Cush.  83;  First  National  Bank  of  Salem  v.  Almy, 
117  Mms.  476;  Mercfuintt'  and  Manufacturers'  Bank  v.  Stone,  38  Mich.  779; 
Stout  V.  Zulick,  48  N.  J.  L.  599;  Vanneman  v.  Young,  52  N.  J.  L.  403;  Rais- 
beck  V.  Oesterricher,  4  Abb.  N.  C.  444;  Methodist  Church  v.  Pirhett,  19  N.  Y. 
48-2;  Buffalo  A  A.  R.  R.  Co.  v.  Cary,  26  N.  Y.  75;  Fuller  v.  Rotoe,  57  N.  Y. 
23;  Secotid  Nat.  Bank  v.  Hall,  35  Ohio  St.  158;  MerHman  v.  Magiveny,  12 
Heisk.  494;  American  Salt  Co.  v.  Heidenlieimer,  80  Tex.  344;  26  Am.  St.  Rep. 
743;  Harrod  v.  Hamer,  32  Wis.  162;  Oartside  Coal  Co.  v.  Maxwell,  22  Fed. 
Rep.  197;  WJutney  v.  Wyman,  101  U.  S.  392.  In  delivering  the  opinion  of 
the  court  in  Fay  v.  Noble,  7  Cush.  192,  Bigelow,  J.,  said:  '•  We  are  not  aware 
of  any  authority  ....  to  warrant  the  instruction  that  in  consequence  of 
an  omission  to  comply  with  the  requisitions  of  law  in  the  organization  of  a 
corporation,  by  which  its  proceedings  were  rendered  void,  persons  wlio  iiad 
subscribed  for  and  taken  stock  in  the  company  thereby  became  copartners. 
The  doctrine  seems  to  us  to  be  quite  novel  and  somewhat  startling.  Surely 
it  cannot  be,  in  the  absence  of  all  fraudulent  intent,  ....  that  such  a 
legal  result  follows  as  to  fasten  on  parties  involuntarily  for  such  a  cause  the 
enlargetl  liability  of  copartners,  — a  liability  neither  contemplated  nor  assented 
to  by  them.  The  very  statement  of  the  proposition  carries  with  it  a  suffi- 
cient refutation.  No  such  result  can  follow,  unless  a  principle  of  law  be 
established,  founded  on  no  authority  and  required  by  no  public  exigency. 
Corporations  are  known  and  recognize<l  legal  entities,  with  rights  and  powers 
clearly  defined  and  well  understood,  and  wiiolly  distinct  and  different  from 
those  of  individuals  and  copartnerships.  Persons  who  subscribe  for  and 
take  stock  in  them  are  subject  to  certain  fixed  and  limited  liabilities,  which 
they  voluntarily  assume,  and  these  liabilities  are  not  to  be  extended  and  en- 
larged so  as  to  affect  innocent  parties,  beyond  the  letter  of  the  law."  And 
Clopton,  J.,  delivering  the  opinion  of  the  court  in  the  recent  case  of  Snider 
Soiii' Co.  V.  Troy,  91  Ala.  224,  24  Am.  St.  Rep.  887,  said:  "The  doctrine 
that  a  creditor  who  has  dealt  with  a  de  facto  corporation  in  its  corporate  ca- 
pacity cinnot  charge  the  stockholders  as  partners  with  the  corporate  ilebt, 
there  being  no  fraudulent  intent  alleged  and  proved,  seems  to  us  to  l»e  sus- 
tained by  the  weight  of  authority,  maintained  by  stronger  reasoning,  coimis- 
tent  with  well-.seitled  principles,  and  in  harmony  with  the  policy  o;  the 
eUte."     And  in  Central  City  Bank  v.  Walker,  06  N.  Y.  4-24,   the  rule  that 
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stockholders  are  not  liable  as  partners  was  applied  to  a  case  where  the  cor- 
poration had  expired  by  statutory  limitation,  and  its  general  agent  continueJ 
to  carry  on  the  business  and  incurred  liabilities,  the  stockholders  defendant 
not  having;  been  aware  that  the  corporation  had  expired,  and  not  having  in- 
tended to  bind  themselves  personally,  although  they  had  received  dividend! 
six  months  after  the  expiration  of  the  time  for  which  the  corporation  wa« 
chartered  to  exist.  And  where  several  persons  sign  articles  of  association, 
fix  the  amount  of  the  capital  stock,  choose  officers  and  issue  certificates  of 
stock,  intending  to  become  a  corporation,  but  fail  to  complete  the  organiza- 
tion or  to  become  a  corporation,  and  some  of  them  go  on  and  do  business,  in- 
tending to  turn  the  affairs  over  to  the  corporation  when  formed,  the  associates 
do  not  thereby  become  liable  as  partners:   Ward  v.  Brigham,  127  Mass.  24. 

But  where  the  organization  of  the  corporation  never  had  any  appearance 
of  validity,  or  where  the  associates  incur  liabilities  knowing  that  their  incor- 
poration is  iaeffectivs,  they  will  be  held  liable  as  partners:  Stafford  Nat. 
Bank  v.  Palmer,  47  Conn.  443;  Land  OrarU  B'y  &  T.  Co.  v.  Board  of  County 
Commissioners,  6  Kan.  245;  Montgomery  v.  Forbes,  148  Mass.  249;  Hill  v. 
Beach,  12  N.  J.  Eq.  31;  Booth  v.  Wanderly,  36  N.  J.  L.  250;  National  Union 
Bank  of  Watertown  v.  Landon,  45  N.  Y.  410;  Medill  v.  Collier,  16  Ohio  St. 
599;  Second  Nat.  Bank  v.  Hall,  35  Ohio  St.  158;  Oartside  Coal  Co.  v.  Maxiotll, 
22  Fed.  Rep.  197;  17  Am.  &  Eng.  Ency.  of  Law,  866;  Taylor  on  Private  Cor- 
porations, 2d  ed.,  sec.  148.  In  Montgomery  r.  Forbes,  148  Mass.  249,  the  defend- 
ant Forbes  who  had  organized,  but  not  in  good  faith,  what  he  believed  to  be  a 
valid  corporation,  but  which  was  in  fact  legally  invalid,  bought  goods  in  the 
name  of  the  corporation  for  his  sole  benefit,  and  gave  in  payment  a  promis- 
sory note  in  the  name  of  the  corporation.  It  was  held  that  the  seller  of  the 
goods  might  treat  the  note  as  void,  and  recover  against  the  buyer  personally 
on  the  original  contract  for  goods  sold  and  delivered.  In  Booth  v.  Wonderly, 
36  N.  J.  L.  250,  it  was  attempted  to  establish  a  fire  insurance  company  in 
Jersey  City  under  a  charter  for  sach  a  company  to  be  located  in  Trenton. 
This  was  held  to  be  a  perversion  of  and  a  fraud  upon  the  act,  and  to  give  no 
corporate  color  to  the  company  for  the  protection  of  those  who  were  engaged 
in  or  lent  themselves  to  the  scheme,  and  that  they  might  be  held  personally 
liable  as  partners.  In  Hill  v.  Beach,  12  N.  J.  Eq.  31,  certain  persons  formed 
a  corporation  under  the  laws  of  the  state  of  New  York  for  the  purpose  of 
working  a  quarry  in  the  state  of  New  Jersey.  It  was  held  that  such  cor- 
poration could  not  be  recognized  by  the  courts  of  New  Jersey,  and  that  its 
members  were  liable  as  partners.  And  in  Land  Grant  R'y  <&  T.  Co.  v.  Board 
of  County  Commissioners,  6  Kan.  245,  it  was  held  that  a  corporation  created 
by  a  statute  of  Pennsylvania,  which  was  not  permitted  to  do  business  or  have 
an  office  in  that  state,  could  not  be  permitted  to  do  business  as  a  corporation 
in  Kansas. 

Ca.sbs  Holding  Members  of  Defective  Corporation  Liable  as  Part- 
ners. —  But  while  the  doctrine  stated  in  the  beginning  of  this  note  is  sus- 
tained by  perhaps  the  greater  weight  of  authority,  the  contrary  rtile  has  beea 
adopted  by  a  large  number  of  very  respectable  authorities.  This  rule  is  thus 
stated  in  Cook  on  Stocks  and  Stockholders,  2d  ed.,  sec.  233:  "A  corporate 
creditor  seeking  to  enforce  the  payment  of  his  debt  may,  however,  ignore  the 
existence  of  the  corporation,  and  may  proceed  against  the  supposed  stock- 
holders as  partners,  by  proving  that  the  prescribed  method  of  becoming  in- 
corporated WM  not  complied  with  by  the  company  in  question.  He  is  not 
estopped  from  so  doing,  since  he  is  not  repudiating  a  contract,  but  is  enfor- 
cing it."    This  rule  is  sustained  by  the  following  authorities:  Oarnett  v.  Rich* 
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ardaon,  35  Ark.  144;  Pettis  v.  Atlins,  60  111.  454;  Bigelow  v.  Gregory,  73  111. 
197;  Coleman  ▼.  Coleman,  78  Ind.  344;  Field  v.  Cooks,  16  La,  Ann.  153;  Vre- 
denburg  v.  Behan,  33  La.  Ann.  627;  Johiuon  t.  Corser,  34  Minn.  355;  Burt  v. 
Salisbury,  56  Mo.  310;  FerrU  v.  T'/tato,  72  Mo.  446;  Martin  t.  /Vuh!//,  79  Mo. 
401;  Smitli  v.  fTarcfen,  86  Mo.  382;  Abbott  v.  Omaha  Smelting  etc.  Co.,  4  Neb. 
416.  And  where  the  managing  members  of  a  defectively  organized  corpora- 
tion become  liable  to  pay  and  do  pay  its  debts,  their  associates  become  liable 
to  share  the  loss  in  proportion  to  the  stock  subscribed  by  each:  Bichardaon  v. 
Pitts,  71  Mo.  128.  In  Johnson  v.  Corser,  34  Minn.  355,  although  it  was  held 
that  persons  who  entered  into  articles  of  association,  intending  to  become 
incorporated,  but  who  failed  to  perfect  an  incorporatio:  were  individually 
liable  upon  contracts  which  they  had  authorized,  they  were  said  not  to  be 
partners  with  authority,  implied  from  their  relations,  in  each  member  to  bind 
all  the  associates  by  any  act  within  the  scope  of  the  business  undertaken.  In 
Iowa  it  is  provided  by  statute  that  members  of  corporations  who  do  not  com- 
ply  substantially  with  the  requirements  of  the  law  in  effecting  their  organiza- 
tion  shall  be  individually  liable:  Eisfeld  v.  Kenworth,  50  Iowa,  389;  Marshall 
V.  Harris,  55  Iowa,  182;  Kaiser  v.  Laicrence  S.  Bank,  56  Iowa,  104;  41  Am. 
Rep.  85;  Clegg  v.  Hamilton  etc  Co.,  61  Iowa,  121.  But  this  provision  does 
not  apply  to  railroad  corporations:  First  Nat.  Bank  of  Davenport  v.  Davie*, 
43  Iowa,  424;  Jessup  v.  Carnegie,  80  N.  Y.  441;  36  Am.  Rep.  643.  A  failurs 
to  publish  any  notice  whatever  of  the  organization  of  the  corporation  is  such 
a  substantial  failure  to  comply  with  the  requirements  of  the  statute  as  will 
render  the  corporators  personally  liable:  Eisfeld  v.  Kenworth,  50  Iowa,  389. 
la  applying  the  rule  of  personal  liability  of  members  of  defectively  organized 
corporations,  a  distinction  is  sometimes  made  between  corporations  attempted 
to  be  organized  under  general  laws  and  those  created  by  special  charters 
granted  by  the  legislature.  In  the  ease  of  the  former,  a  more  strict  oompli. 
ance  with  the  necessary  steps  in  the  process  of  incorporation  is  required: 
Bigelow  v.  Gregory,  73  111.  197;  Abbott  v.  Omaha  etc  Co.,  4  Neb.  416;  Granbp 
M.  Co.  T.  Sichardt,  95  Mo.  106. 


Wist  v.  Grand  Louqb  Ancient  Order  op  United 

Workmen. 

[22  ORKeoM,  27L] 

MuTVAL  BBNxnr  Sooivnu,  Right  or,  to  Chahqi  thkir  La wi.  — Mutual 
benefit  societies  have  the  right  to  alter,  amend,  or  repeal  their  laws,  or 
to  enact  others  consistent  with  the  purpose  for  which  they  are  organized, 
but  they  cannot  so  exercise  this  right  ai  to  operate  as  a  repudiation  of 
their  obligations,  or  to  work  a  forfeiture  of  rights  previously  vetted  in 
their  members. 

Law  mux  Comstrukd  to  be  RirROAomri  unless  Clsarlt  Iittkndkd  to  be 
so.  —  A  new  law  of  a  mutual  benefit  society  will  not  be  interpreted  to  be 
retroactive  in  its  operation,  unless  by  its  terms  it  is  clearly  intended  t« 
be  so,  but  such  law  will  be  construed  as  operating  only  on  cases  or  facts 
that  come  into  existence  after  it  was  passed. 

Impos-sible  Compliance,  Law  mot  Cohstkukd  to  Rkqcirk.  —  A  law  of  a 
mutual  benefit  society  will  not  be  construed  in  such  a  way  as  to  render 
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it  Impossible  for  its  members  to  comply  with  its  reqoirements,  if  such  a 
result  can  be  avoided,  especially  where  such  a  construetion  would  oper- 
ate as  a  complete  destructioD  of  the  rights  of  the  members,  and  as  a  r*" 
pudiation  by  the  society  of  its  obligations. 

W.  D.  Hare,  George  H.  Durham,  and  H.  O.  Piatt,  for  the 
appellant. 

W.  S.  Relfe,  and  Ronald  and  Piles,  for  the  respondent. 

Lord,  J.  This  is  an  appeal  from  a  judgment  of  the  circuit 
court  for  Multnomah  County  in  favor  of  the  plaintiff  in  an 
action  brought  to  recover  the  sum  of  two  thousand  dollars,  the 
amount  alleged  to  be  due  on  a  benefit  certificate  which  had 
been  issued  by  the  defendant  society  to  Frederick  Freeman 
for  the  benefit  of  the  plaintiff.  The  cause  was  tried  by  stipu- 
lation before  the  court,  without  the  intervention  of  a  jury.  In 
substance,  the  facts  found  show  that  at  different  times  during 
his  membership  in  the  association,  Frederick  Freeman  held 
two  of  its  benefit  certificates.  In  the  first  certificate  which 
was  issued  to  him  he  had  designated  his  wife,  Anna  Freeman, 
as  his  beneficiary;  but  when  she  ceased  to  be  his  wife,  he  sur- 
rendered that  certificate  and  took  a  second  certificate,  in  which 
he  designated  the  plaintiff,  Philip  Wist,  as  his  beneficiary. 
His  application  upon  which  the  certificate  was  issued  expressly 
provided  that  "  compliance  on  his  part  with  all  the  laws,  regu- 
lations, and  requirements  which  are  or  may  hereafter  be  en- 
acted by  said  order  is  the  express  condition  upon  which  I  am 
entitled  to  participate  in  the  beneficiary  fund,  and  have  and 
enjoy  all  the  other  benefits  and  privileges  of  said  order."  In 
July,  1888,  the  society  changed  its  law  relating  to  the  classes 
of  persons  who  might  be  designated  as  beneficiaries,  to  read 
as  follows:  "Each  member  shall  designate  the  person  or  per- 
sons to  whom  the  beneficiary  fund  due  at  his  death  shall  be 
paid,  who  shall,  in  every  instance,  be  one  or  more  members  of 
his  family,  or  some  one  related  to  him  by  blood,  or  who  shall 
be  dependent  upon  him."  A  circular  letter  of  the  grand  re- 
corder, issued  in  1889,  and  a  few  months  before  Freeman's 
death,  notified  the  members  of  his  jurisdiction  of  the  change 
in  the  law  relative  to  beneficiaries.  Shortly  thereafter,  Free- 
man died,  in  good  standing,  with  all  dues  and  assessments  re- 
quired of  iiim  fully  paid  and  discharged.  The  plaintiff,  Philip 
Wist,  was  not  a  member  of  his  family,  nor  related  to  him  by 
blood,  nor  dependent  upon  him.  Freeman  never  changed  his 
last  beneficiary  certificate  after  it  was  issued  to  him.     There 
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is  no  claim  that  he  did  not  comply  with  all  the  laws  of  the 
order,  except  that  he  did  not  change  his  beneficiary  certifitraio 
by  designating  some  one  of  the  specified  classes,  which  the 
circular  letter  undertook  to  declare  that  members  holding 
Buch  certificates  must  do,  otherwise  that  they  were  woriiiless. 
At  the  date  the  certificate  was  issued  to  Freeman  ia  which  he 
had  designated  the  plaintifi*  as  his  beneficiary,  and  continu- 
ously up  to  the  date  of  his  death.  Freeman  had  no  family 
nor  any  one  related  to  him  by  blood  or  dependent  upon  him. 
The  plaintifif  was,  at  the  time  he  was  designated  as  beneficiary 
in  the  certificate,  and  now  is,  a  member  of  the  order,  and  Free- 
man, when  he  died,  was  indebted  to  the  phiintiff  in  tlie  sum  of 
$650.  The  law  of  the  order  in  force  long  prior  to  the  death 
of  Freeman,  as  well  as  at  present,  provides:  "  In  tiie  portion 
of  this  fund,  namely,  two  tliousand  dollars,  to  which  the  ben- 
eficiaries of  a  deceased  member  are  entitled,  the  memhers 
themselves  have  no  individual  property  right;  it  does  not  con- 
stitute a  pa^-t  of  their  estate  to  be  administered,  nor  have  they 
any  right  or  control  over  the  same,  except  the  power  to  desig- 
nate the  person  or  persons  to  whom  as  beneficiaries  the  same 
shall  be  paid  at  the  death  of  the  member.  The  beneficiaries 
thus  designated  have  no  vested  right  in  said  sum  until  the 
death  of  the  member  gives  such  right,  and  the  designation 
may  be  changed  by  the  member  in  the  method  prescribed  by 
the  laws  of  the  order  at  any  time  before  his  death."  This 
declaration  of  the  law  of  the  order  in  respect  to  the  rights  of 
beneficiaries  in  the  fund  to  be  accumulated  as  not  being  a 
vested  right  is  in  accord  with  the  general  principles  of  the 
law,  as  declared  by  the  courts,  applicable  to  benefit  or  chari- 
table associations.  Except  as  restricted  by  the  constitution 
and  by-laws  of  the  order,  a  member  may  exercise  his  power 
of  api)ointment  without  other  limit;  he  may  designate  as  his 
beneficiary  whomsoever  he  may  choose,  or  he  may  change  such 
beneficiary  by  designating  another  at  his  pleasure.  The  only 
limitation  on  the  exercise  of  this  valuable  and  important 
power  is  the  organic  law  of  the  society,  or  the  rules  and  regu- 
lations adopted  in  compliance  therewith.  During  the  lifetime 
of  the  member,  his  beneficiary  has  no  vested  interest  in  the 
fund  to  be  accumulated  and  paid  at  his  death  which  would 
prevent  him  from  changing  such  beneficiary  without  his  con- 
sent, or  which  would  prevent  the  society  from  changing  it.* 
rules  and  permitting  changes  of  beneficiaries.  The  Iuwh  of 
the  society  in  respect  to  the  change  of  beneficiaries  are  for  llir 
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protection  of  its  own  interests  and  welfare,  and  as  against  such 
laws,  the  beneficiaries  have  no  such  vested  rights  or  interest  in 
the  fund,  during  the  life  of  the  member,  as  will  prevent  the 
society  from  determining  the  course  of  such  fund.  In  conse- 
quence of  this  right  of  a  change  of  beneficiary  by  the  member, 
all  that  the  beneficiary  can  have  during  his  life  is  a  mere  ex- 
pectancy, dependent  upon  the  will  of  the  holder  of  the  certifi- 
cate. It  is  these  considerations  that  constitute  the  distinction 
between  benevolent  organizations  and  the  regular  life  insur- 
ance companies.  This  distinction  has  been  thus  expressed  by 
Mitchell,  J.:  "The  essential  difference  between  a  certificate  of 
membership  in  a  beneficiary  association  and  an  ordinary  life 
policy  is,  that  in  the  latter  the  rights  of  the  beneficiary  are 
fixed  by  the  terms  of  the  policy,  while  in  the  former  they  de- 
pend upon  the  certificate  and  the  rights  of  the  members  under 
the  constitution  and  by-laws  of  the  society.  In  the  one  case, 
the  rights  of  the  beneficiary  are  fixed  and  vested  from  the 
moment  the  policy  takes  effect;  in  the  other,  they  are  subject 
to  such  changes  as  the  law  of  the  association  authorizes  the 
member  to  make.  All  that  a  beneficiary  has  during  the  life 
of  the  member,  owing  to  his  right  of  revocation,  is  a  mere  ex- 
pectancy, dependent  upon  the  will  of  the  holder  of  the  certifi- 
cate. This  expectancy  is  not  property":  Masonic  Mut.  Ben. 
Soc.  V.  Burkhart,  110  Ind.  192.  So  that  it  appears  that  the 
designation  of  beneficiaries  by  members  of  such  associations 
takes  effect  only  upon  the  death  of  such  members,  and  that 
the  certificate  only  confers  upon  the  beneficiary  a  contingent 
expectation,  liable  to  be  divested  either  by  the  death  of  the 
l)eneficiary  before  the  member  or  by  a  revocation  of  the  ap- 
pointment and  a  naming  of  another  beneficiary.  Upon  the 
death  of  the  member,  the  certificate  takes  effect  so  far  as  to 
vest  in  the  beneficiary  an  absolute  right  to  the  benefit  money: 
Bacon  on  Benefit  Societies,  sec.  155.  Nor  have  the  members 
of  such  societies,  as  such,  any  interest  or  property  in  the  ben- 
efit fund,  but  simply  the  power  to  appoint  some  one  to  receive 
it.  But  while  it  is  true  that  the  right  of  the  members  of  ben- 
efit societies  in  the  sums  agreed  to  be  paid  at  death  is  simply 
the  power  to  appoint  a  beneficiary,  and  that  the  constitution 
or  charter  and  the  by-laws  are  the  foundation  and  source  of 
such  power,  yet,  as  Mr.  Bacon  says,  "the  cases  must  not  be 
understood  to  hold  that  the  member  of  a  benefit  society  has 
not  a  property  right  in  the  contract  of  membership,  under 
which  he  has  the  power  to  designate  a  recipient  of  the  benefit 
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to  be  paid,  because  of  such  membership,  and  under  the  con- 
tract. The  right  of  the  member  in  this  contract  is  a  valuable 
one,  which  the  courts  will  at  all  times  recognize  and  protect, 
although,  strictly  speaking,  such  member  has  no  property  in- 
terest in  the  benefit  paid  or  subject  of  the  power.  The  mem- 
bership, which  includes  the  right  to  pay  the  agreed  considera- 
tion and  to  appoint  a  person  to  take  the  benefit,  must  be 
regarded  as  a  species  of  property,  and  is  to  be  distinguished 
from  the  benefit  or  sum  paid  itself  in  which  the  member  has 
no  property":  Bacon  on  Benefit  Societies,  sec.  237. 

At  the  time  when  Freeman  designated  the  plaintiff  as  his 
beneficiary,  and  the  society  issued  to  him  a  certificate  accord- 
ingly, it  was  a  valid  exercise  of  his  power  of  appointment. 
There  was  at  that  date  no  rule  or  regulation  of  the  society  in 
conflict  with  his  right  to  make  such  designation  of  his  friend 
and  fellow-member  his  beneficiary;  and  if  Freeman,  without 
revoking  his  appointment  of  the  plaintiff,  had  died  before  the 
society  had  enacted  the  law  in  question  limiting  the  appoint- 
ment of  beneficiaries  to  a  certain  specified  class,  there  is  no 
doubt  or  dispute  as  to  its  liability.  The  general  rule  un- 
doubtedly is,  that  a  designation  of  a  beneficiary,  valid  at  its 
inception,  remains  so;  and  as  Freeman  never  revoked  the  ap- 
pointment of  the  plaintiff  as  his  beneficiary,  unless  the  after- 
enacted  law  required  Freeman  to  change  his  beneficiary  so  as 
to  conform  to  the  classes  specified  and  become  a  part  of  his 
contract,  and  the  law  is  valid  in  so  far  it  affected  his  contract, 
the  appointment  of  the  plaintiff  as  his  beneficiary  is  still  valid, 
and  the  certificate  took  effect  upon  the  death  of  Freeman,  and 
vested  in  the  plaintiff  an  absolute  right  to  the  benefit  money. 

The  contention  for  the  defendant  is,  that  the  law  enacted 
by  the  society  subsequently  to  the  issuance  of  Freeman's 
benefit  certificate,  relating  to  the  persons  whom  a  member  is 
entitled  to  designate  as  his  beneficiary,  became  a  part  of  his 
contract,  and  required  him  to  make  a  designation  of  a  benefi- 
ciary in  conformity  therewith,  and  that  on  his  failure  to  do  so 
before  his  death,  without  leaving  any  one  capable  of  taking 
such  benefit  certificate,  it  reverted  to  the  beneficiary  fund  of 
the  supreme  lodge.  This  contention  is  founded  on  the  as- 
sumption that  the  law  in  question  was  retroactive,  and  in- 
tt'H'led  to  annul  the  appointment  of  beneficiaries  tlieretotore 
made  by  members  which  did  not  belong  to  the  classes  speci- 
fied in  such  law.  The  benefit  certificate  which  was  issued  to 
Freeman  was  based  upon  his  written  application.     By  his  ap- 
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plication,  he  agreed  to  comply  with  "all  laws,  regulations,  and 
requirements  which  are  or  hereafter  may  be  enacted,"  and  in 
consideration  of  this,  among  other  things,  the  defendant  issued 
to  him  a  beneficiary  certificate.  Reading  the  two  together  as 
constituting  his  contract.  Freeman  agreed  with  the  society,  as 
a  part  thereof,  that  he  would  comply  with  or  be  bound  by  its 
laws  of  future  enactment  as  if  they  were  already  existing. 
But  it  is  apprehended  that  contracts  of  this  kind  diflfer  but 
little,  if  any,  from  contracts  in  other  such  societies,  where  the 
power  is  reserved  to  alter  or  amend,  enact  or  repeal,  its  laws. 
A  person  who  becomes  a  member  of  such  an  association  is 
bound  to  take  notice  of  its  laws,  and  especially  those  which 
afiect  his  rights  and  interests.  These  laws  are  elements  of  his 
contract,  and  determine  the  extent  of  his  duties,  rights,  and 
liabilities.  The  right  of  such  societies  to  alter,  amend,  or  repeal 
laws,  or  to  enact  others  consistent  with  the  purpose  for  which 
they  are  organized,  is  well  recognized.  The  power  is  essential  to 
their  continued  existence  and  well-being,  and  except  as  re- 
strained by  the  fundamental  law  of  their  organizations,  may  be 
exercised  at  all  regular  meetings.  This  power  to  amend  laws, 
or  to  repeal  them,  is  inherent  and  continuous  for  all  proper  ob- 
jects. No  member  has  a  right  to  presume  that  the  laws  of  his 
order  will  remain  unchanged,  when  the  promotion  of  its  interest 
and  welfare  may  require  a  change.  "The  power  of  the  society 
to  enact  its  laws,"  says  Mr.  Niblack,  "  is  continuous,  residing  in 
all  regular  meetings  of  the  society  so  long  as  it  exists.  Any 
meeting  can,  by  a  majority  vote,  modify  or  repeal  the  law  of 
a  previous  meeting,  and  no  me-.ting  can  bind  a  subsequent 
one  by  irrepealable  acts  or  rules  of  procedure":  Niblack  on 
Mutual  Benevolent  Societies,  sec.  124.  So  that  it  may  be  said 
that  the  power  to  alter  or  amend  laws,  or  to  repeal  them,  when 
exercised  in  a  proper  way  and  for  the  welfare  of  the  society, 
is  an  incident  of  its  existence,  and  that  when  so  exercised, 
such  laws  are  binding  on  its  members,  except  when  forbidden 
by  the  organic  act  of  the  society,  or  contrary  to  the  laws  of 
the  land.  As  Elliott,  J.,  said:  "  We  do  not  affirm  that  a  bene- 
fit society  may,  by  a  change  in  its  by-laws,  arbitrarily  repu- 
diate an  obligation  created  by  a  policy  of  insurance;  but  we 
do  affirm,  where  a  change  is  regularly  made  in  its  by-laws, 
and  the  motive  which  influences  the  change  is  an  honest  one, 
to  promote  the  welfare  of  the  society,  and  the  members  are  all 
given  an  opportunity  to  avail  themselves  of  the  change,  no 
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actionable  wrong  is  done  the  members  or  their  beneficiaries  ": 
Supreme  Lodge  K.  P.  v.  Knight^  117  Ind.  497. 

There  is  no  power  in  the  society  to  amend  or  enact  laws 
which  shall  work  any  repudiation  of  its  obligation.  It  resides 
in  the  society  for  the  purposes  of  carrying  out  the  objects  for 
which  it  was  formed;  and  when  the  power  is  expressly  re- 
served in  the  charter,  it  is  not  construed  as  intended  to  reserve 
the  power  to  avoid  its  contracts,  or  work  the  destruction  of 
vested  rights.  So  that  a  party's  contract  of  insurance  may  be 
modified  or  varied  by  a  subsequent  law,  and  he  be  bound  by 
it,  either  through  the  reserved  power  in  the  society  to  amend 
or  enact  such  law,  or  by  his  contract  with  reference  to  future 
enactments,  when  it  does  not  operate  as  a  repudiation  of  its 
contracts,  or  a  complete  deprivation  of  the  member's  rights. 
As  the  rights  of  the  plaintiff  are  derived  from  the  contract  of 
Freeman  with  the  society,  and  as  his  benefit  certificate,  desig- 
nating the  plaintiff  as  his  beneficiary,  was  issued  before  the 
enactment  of  the  law  limiting  the  persons  whom  a  member  is 
entitled  to  designate  as  his  beneficiary,  it  now  becomes  neces- 
sary to  examine  this  subsequent  law,  and  ascertain  whether 
it  is  applicable  to  benefit  certificates  of  members  which  were 
issued  before  its  enactment,  and  if  so,  to  what  extent.  That 
law  provides:  "  Each  member  shall  designate  the  person  or 
persons  to  whom  the  beneficiary  fund  due  at  his  death  shall 
be  paid,  who  shall  in  every  instance  be  one  or  more  members 
of  his  family,  or  some  one  related  to  him  by  blood,  or  who 
shall  be  dependent  upon  him."  This  language  is  wholly  pro- 
spective in  its  operation.  It  is  only  intended  to  affect  the 
power  to  appoint  beneficiaries  and  limit  its  exercise  after  the 
law  passed.  "  Each  member  shall  designate  "  refers,  not  to  a 
past,  but  a  future  act  to  be  performed  by  him,  —  that  is,  when- 
ever a  member  shall  exercise  his  power  of  appointment  under 
this  law,  he  shall  designate  a  beneficiary  of  the  classes  enu- 
merated. It  applies  as  well  to  old  members  revoking  a  former 
appointment,  and  naming  another  as  his  beneficiary,  as  to 
new  or  old  members  who  have  never  exercised  their  power  to 
appoint  a  beneficiary.  The  law  does  not  undertake  by  its 
terms  to  disturb  what  has  been  done;  it  does  not  nullify  pre- 
vious appointments;  it  only  undertakes  to  limit  to  the  cla8!>e8 
specified  the  power  to  designate  beneficiaries,  whenever  it  shii.. 
be  exercised  by  a  member.  It  is  a  settled  rule  of  construction 
that  laws  will  not  be  interpreted  to  be  retrospective,  unless  \»j 
their  terms  they  are  clearly  intended  to  be  so.     They  are  coi>- 
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strued  as  operating  only  on  cases  or  facts  which  come  into 
existence  after  the  laws  were  passed.  Every  statute,  it  has 
been  said,  which  takes  away  or  impairs  vested  rights  acquired 
under  existing  laws,  or  creates  a  new  obligation,  or  imposes  a 
new  duty,  or  attaches  a  new  disability  in  respect  of  transac- 
tions or  considerations  already  passed,  must  be  presumed,  out 
of  respect  to  the  legislature,  to  be  intended  not  to  have  a  retro- 
active operation:  Endlich  on  Interpretation  of  Statutes,  sec. 
273.  Rights  will  not  be  interfered  with,  unless  there  are  ex- 
press words  to  that  effect.  It  is  not  enough  that  upon  some 
principles  of  interpretation  a  retroactive  construction  could  l)e 
given  to  the  law,  but  the  intent  to  make  it  retroactive  must 
be  so  plain  and  demonstrable  as  to  exclude  its  prospective  op- 
eration. "  It  is  not  enough  that  general  terras  are  employed 
broad  enough  to  cover  past  transaction,"  for  laws  "  are  to  be 
construed  as  prospective  only,  if  possible":  Sedgwick  on  Stat- 
utory and  Constitutional  Law,  161. 

In  fact,  so  great  is  the  disfavor  in  which  such  laws  are  held, 
and  so  generally  are  they  condemned  by  the  courts,  tl^at  they 
will  not  construe  any  law,  no  matter  how  positive  in  its  terms, 
as  intended  to  interfere  with  existing  contracts  or  vested 
rights,  unless  the  intention  that  it  shall  so  operate  is  expressly 
declared,  or  is  to  be  necessarily  implied.  As  the  law  of  the 
society  is  prospective  in  its  operation,  it  did  not  affect  Free- 
man's contract  with  the  defendant.  It  did  not,  by  its  terms, 
nor  by  implication,  require  hira  to  change  his  policy.  It 
would  only  have  affected  his  contract  in  the  event  he  should 
have  revoked  the  appointment  of  the  plaintiff  as  his  benefi- 
ciary, and  then  only  to  the  extent  of  requiring  him  to  appoint 
a  beneficiary  that  should  belong  to  the  specified  classes. 
There  is  not  a  word  in  the  law  requiring  any  member  to 
make  a  change  of  his  beneficiary;  or  in  case  of  his  failure  to 
do  so,  as  contended  for  by  the  appellant,  that  his  benefit  cer- 
tificate reverted  to  the  society.  It  may  be  conceded  that 
Freeman  was  bound  by  all  subsequent  laws  enacted,  but  as 
the  law  in  question  is  not  retroactive,  it  does  not  affect  his 
contract.  It  only  affects  him  or  any  other  member  of  the 
society  in  the  issue  of  certificates  after  its  passage.  While 
there  is  no  pretense  that  this  contract  was  a  cover  for  specu- 
lation, or  a  wager  policy,  it  may  be  conceded  that  the  object 
of  the  law  was  to  discourage  wager  policies.  And  it  was  said 
by  counsel,  unless  it  was  held  ''  that  the  society  could  amend 
its  laws  so  as  to  discourage  wager  policies,  it  will  be  involved 
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in  a  maze  of  diflBculties."  By  giving  this  law  a  prospective 
operation,  it  will  greatly  cut  off  the  opportunities  for  such 
speculation  in  life  insurance  policies,  and  will,  in  a  great 
measure,  remedy  the  evil  it  was  designed  to  abate,  without 
denying  the  power  of  the  society  to  amend  its  laws,  or  to  en- 
act others  for  the  promotion  of  its  interests  and  welfare. 

But  w«  may  go  further,  and  admit  that  the  law  is  retro- 
active; that  it  was  intended,  as  claimed  by  counsel,  to  affect 
certificates  naming  beneficiaries  not  of  the  classes  enumer- 
ated, and  requiring  the  holders  of  such  certificates  to  desig- 
nate others  conformable  to  such  law;  otherwise,  upon  their 
failure  to  so  do,  that  the  fund  payable  under  their  certificates 
to  such  beneficiaries  as  do  not  belong  to  any  of  such  classes 
would  descend  under  the  laws  of  the  society  or  revert  to  it; 
and  still  we  do  not  think  such  a  law  would  be  construed  to 
affect  the  certificate  of  Freeman,  or  the  class  to  which  he  be- 
longs, or  their  beneficiaries.  It  is  only  addressed  retroactively 
to  those  who  can  comply  with  its  terms;  for  while  it  might 
have  the  effect  to  modify  or  vary  the  contracts  of  all  such,  it 
does  not  operate  as  a  destruction  of  their  power  to  appoint  a 
beneficiary,  or  as  a  repudiation  of  the  obligation  of  the  society. 
They  can  comply  with  its  terms  and  make  the  change  of 
beneficiary  and  preserve  the  fund  for  his  benefit.  The  case 
is  different  with  Freeman,  or  those  belonging  to  his  class,  who, 
prior  to  the  time  the  law  was  enacted,  had  appointed  the 
plaintiff  as  his  beneficiary,  and  who,  from  the  time  of  such 
appointment  continuously  up  to  his  death,  had  no  family,  nor 
any  one  related  to  him  by  blood,  nor  dependent  upon  him. 
It  was  not  possible  for  him  to  comply  with  the  terms  of  the 
law  by  naming  another  beneficiary.  To  give  the  law  such  a 
construction  as  would  include  his  class  would  operate  as  a 
complete  deprivation  of  their  rights,  and  an  absolute  repudia- 
tion by  the  society  of  its  obligations.  Such  an  injustice  will 
never  be  tolerated,  if  by  any  construction  it  can  be  avoided. 
We  are  bound  to  construe  a  law,  if  we  can,  so  as  to  make  it 
operative  without  impairing  the  obligation  of  existing  con- 
tracts or  divesting  vested  rights. 

We  may  therefore  assume,  for  the  purpoees  of  the  case, 
that  the  law  was  retroactive,  and  intended  to  require  a  change 
of  beneficiaries,  limiting  them  to  the  classes  specified,  and 
etill  we  would  be  bound  to  construe  it  so  as  to  make  it  opera- 
tive and  valid,  which  can  only  be  done  by  confining  its  oper- 
ation  to   those  members   who  could  make  the  change.     So 
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averse  are  courts  to  giving  a  law  a  retroactive  operation,  that 
even  where  the  retroactive  character  of  the  law  is  clearly  in- 
dicated on  its  face,  they  always  subject  it  to  the  most  circum- 
scribing construction  that  can  possibly  be  made,  consistent 
with  the  intention  of  the  legislature.  In  Hedger  v.  Rennaker, 
3  Met.  (Ky.)  258,  the  court  says:  **  It  has  been  said  by  this 
court  that  retrospective  statutes  have  ever  been  regarded  as 
impolitic  and  unwise,  as  they  are  in  general  unjust  and  op- 
pressive. And  although  such  statutes  have  been  held  valid 
under  the  constitution,  they  have  always  been  subjected  to 
such  a  construction  as  would  circumscribe  their  operation 
within  the  narrowest  possible  limits  consistent  with  the  mani- 
fest intention  of  the  legislature,  to  be  drawn  from  the  language 
used." 

The  argument  of  counsel  that  Freeman's  failure  to  designate 
a  beneficiary  before  his  death  operated  to  vest  the  fund  in  the 
society  assumes  that  he  failed  to  do  something  which,  under 
the  law,  he  could  have  done,  or  neglected  to  do,  and  which 
would  have  prevented  such  result,  and  preserved  the  fund  for 
the  benefit  of  his  beneficiary.  As  we  have  assumed  only  for 
their  sake  that  the  law  is  retroactive,  this  argument  only 
strengthens  our  construction  that  it  should  be  construed  as 
only  applicable  to  those  who  could  make  the  change,  and  re- 
fused or  neglected  to  do  it  before  they  should  be  visited  with 
the  consequences  of  forfeiture. 

Nor  does  the  case  upon  which  counsel  rely  support  their 
contention.  1  refer  to  the  case  of  Supreme  Commandery  v. 
Ainsworth,  71  Ala.  436;  46  Am.  Rep.  332.  There  the  legisla- 
ture provided  that  a  policy  should  be  rendered  void  in  case  the 
holder  of  the  certificate  committed  suicide.  In  that  case,  the 
certificate  was  accepted  by  the  assured,  subject  to  the  laws  of 
the  order  now  in  force,  or  which  hereafter  may  be  enacted  by 
the  supreme  commandery,  and  the  court,  by  Brickell,  J.,  said: 
"  Parties  may  contract  in  reference  to  laws  of  future  enact- 
ment,—  may  agree  to  be  bound  and  affected  by  them  as  they 
would  be  bound  and  affected  if  such  laws  were  existing.  They 
may  consent  that  such  laws  may  enter  into  and  form  parts  of 

their  contracts,  modifying  or  varying  them The  statute 

prescribing  the  condition  of  official  bonds,. and  of  the  bonds  of 
executors,  administrators,  and  guardians,  extends  the  liability 
of  the  surety  to  the  performance  by  the  principal  of  such  duties 
as  are  required  of  him  by  existing  laws,  or  by  any  law  passed 
subsequent  to  the  execution  of  the  bond.     There  is  no  injustice 
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in  the  statute,  —  nothing  retrospective  in  its  operation."  But 
the  court,  as  if  having  in  mind  the  case  at  bar,  added:  "While 
a  subsequent  law,  because  of  the  assent  of  the  member,  may 
add  new  terms  or  conditions  to  a  certificate,  —  terms  or  con- 
ditions reasonably  calculated  to  promote  the  general  good  of 
the  membership, — and  may  be  valid  and  binding,  it  does  not 
follow  that  a  law  operating  a  destruction  of  a  certificate  or 
a  deprivation  of  all  rights  under  it  would  be  of  any  force  "  : 
Kom  V.  Mutual  Assur.  Soc,  6  Cranch,  192. 

In  our  view  of  the  case,  therefore,  we  do  not  think  that  the 
law  in  question  is  retroactive,  or  that  it  affects  the  certificate 
oi  Freeman,  or  the  rights  of  his  beneficiary  under  it,  or  if  it  be 
considered  to  have  a  retroactive  operation,  that  it  applies  to 
certificates  held  by  those  members  who  cannot  comply  with 
its  terms,  and  whom  to  construe  it  to  include  would  operate  as 
a  complete  destruction  of  their  certificate  and  their  rights  un- 
der it,  and  as  a  repudiation  by  the  society  of  its  obligation. 

It  follows  that  the  judgment  must  be  aflfirmed. 

Statutes  — Intkbprktation  —  Retkospkctive  Laws.  —  A  statute  Bhall 
not  be  interpreted  so  as  to  operate  retrospectively,  unless  the  language  it 
■o  clear  as  to  preclude  all  question  as  to  the  intent  of  the  legislature:  Lane's 
Appeal,  57  Conn.  182;  14,  Am.  St.  Rep.  94,  and  note  with  cases  collected: 
Oriental  Bank  t.  Freeit,  18  Me.  109;  36  Am.  Deo.  701,  and  not*. 


MoBeb  v.  MoBbb. 

[22  Oregom,  S29.] 

DivoROK,  HABrruAL  Gross  Drunkenness  as  GRoairo  rox. — Occasional 
acts  of  intoxication  are  not  sufficient  to  make  one  an  habitual  drunkard; 
there  must  be  the  involuntary  tendency  to  become  intozieated  aa  often 
as  the  temptation  is  presented,  which  comes  from  a  fixed  habit  acquired 
from  frequent  and  excessive  indulgence. 

/.  C.  Fullerton,  for  the  appellant 

William  R.  Willis,  for  the  respondent 

Lord,  J.  This  is  a  suit  in  equity  brought  by  the  plaintiff 
against  the  defendant,  her  husband,  to  obtain  a  divorce.  The 
only  cause  for  divorce  alleged  in  her  complaint  is  habitual 
gross  drunkenness  contracted  since  the  marriage  and  continu- 
ing for  one  year  prior  to  tiie  commencement  of  this  suit  There 
are  other  allegations  as  to  the  real  property  owned  by  the  de- 
fendant, but  to  which  further  reference  is  unnecessary.     The 
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answer  of  the  defendant  denies  the  allegation  of  habitual  gross 
drunkenness,  and  all  other  allegations  in  reference  thereto. 
The  cause  was  referred  to  a  referee,  the  testimony  reduced  to 
writing  and  reported  to  the  court,  whereupon  the  court  made  a 
decree  granting  a  divorce  to  the  plaintiff,  and  awarding  her 
one  third  of  the  real  property  of  the  defendant. 

The  only  question  in  this  case  is,  whether  the  defendant  is  an 
habitual  gross  drunkard.  Our  statute  provides  as  a  cause  for 
divorce:  "Habitual  gross  drunkenness  contracted  since  mar- 
riage and  continuing  for  one  year  prior  to  the  commencement 
of  the  suit":  Hill's  Code,  sec.  495,  subd.  4.  The  testimony  of 
the  plaintiff  is  to  the  effect  that  the  defendant  has  drank  to 
excess  and  intoxication  latterly,  when  he  came  to  town,  which 
would  average  twice  a  month.  She  says:  "  He  might  not  get 
so  drunk  every  time  he  came  to  town,  but  pretty  nigh  it  ";  but 
"he  sobered  up  quick;  hardly  ever  brought  liquor  home  with 
him,  but  sometimes  he  did;  during  the  hop-picking  time  they 
had  liquor  there."  When  asked  whether  he  had  been  under 
the  influence  of  liquor  to  such  an  extent  for  the  last  two  or 
three  years  as  to  disqualify  him  in  any  way  to  perform  the 
work  about  the  farm,  she  answered:  "  No;  it  was  mostly  when 
he  came  to  town  that  he  got  intoxicated."  There  is  other  evi- 
dence corroborative  of  these  statements,  and  other  evidence 
for  the  defendant  in  conflict  with  it.  It  appears  that  since 
their  marriage  in  1880  they  have  lived  upon  his  farm,  which 
is  some  four  or  five  miles  from  Roseburg;  that  she  had  four 
children  by  a  former  marriage,  whom  he  has  supported,  and 
that  there  are  now  two  other  children,  the  fruit  of  the  present 
marriage.  The  town  of  Roseburg  is  the  only  place  in  the 
vicinity  of  his  farm  where  liquor  is  kept  for  sale.  While  the 
plaintiff  puts  the  average  of  his  visits  to  Roseburg  at  twice  a 
month,  the  testimony  shows  that  sometimes  he  did  not  go 
there  for  an  interval  of  a  month,  sometimes  oftener,  or  once  a 
week;  but  these  visits  were  not  made  specially  for  the  purpose 
of  procuring  liquor,  or  of  drinking  to  excess  or  intoxication. 
When  he  had  any  business  which  called  him  to  Roseburg,  he 
would  generally  indulge  in  intoxicating  drinks,  and  sometimes 
to  excess,  and  on  one  occasion  he  got  so  drunk  as  to  fall  from 
his  wagon,  although  he  gives  another  version  to  the  affair. 
There  is  some  testimony  of  his  neighbors  to  the  effect  that  he  is 
not  a  drunkard,  and  does  not  have  the  reputation  of  being  one 
in  the  community  in  which  he  lives.  Mr.  Josephson  and 
Mr.  Simon   Caro,  both   merchants  of  Roseburg,  testify  that 
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they  have  known  him  for  twelve  to  fifteen  years,  and  that  they 
have  traded  and  done  business  with  him,  and  met  him  nearly 
every  time  he  came  to  town;  that  they  had  never  seen  him 
drunk;  and  that  if  he  had  been  an  habitual  drunkard,  or  had 
had  such  a  reputation,  they  would  have  observed  and  known 
it.  This  testimony  is  hardly  to  be  classed  as  merely  negative. 
It  is  not  simply  to  the  effect  that  they  had  not  seen  him  in 
a  state  of  intoxication,  but  it  goes  farther,  and  shows  that  with 
their  opportunities  for  observing  his  habits,  he  could  not  have 
got  drunk  every  time  he  came  to  town,  or  been  so  habituated 
or  confirmed  in  the  habit,  without  their  knowing  it. 

What  constitutes  habitual  gross  drunkenness  sufficient  to 
warrant  a  divorce  has  not  been  defined  in  any  adjudicated 
case  in  this  state.  In  other  statutes,  the  language  is  "habitual 
drunkenness,"  or  "habitual  intemperance,"  but  our  statute 
adds  the  word  "gross,"  as  if  something  more  were  intended 
or  denoted.  Bouvier  defines  an  habitual  drunkard  to  be  a 
"  person  given  to  inebriety,  or  the  excessive  use  of  intoxicating 
drinks,  who  has  lost  the  power  or  will,  by  frequent  indulgence, 
to  control  his  appetite  for  it."  "  Habitual  drunkenness,"  said 
Harrison,  J.,  "  or  the  degree  or  the  course  of  intemperance 
that  amounts  to  it,  cannot  be  exactly  defined.  We  may,  how- 
ever, say,  in  general  terms,  that  one  is  addicted  to  habitual 
drunkenness  who  has  a  fixed  habit  of  frequently  getting 
drunk,  and  he  may  be  so  addicted,  though  he  may  not  oftener 
be  drunk  than  sober,  and  he  may  be  sober  for  weeks":  Brown 
V.  Browny  38  Ark.  328.  "  Occasional  acts  of  drunkennesss  do 
not  make  one  an  habitual  drunkard.  Nor  is  it  necessary  that 
he  should  be  continually  in  an  intoxicated  state.  A  man 
may  be  an  habitual  drunkard  and  yet  be  sober  for  days  and 
weeks  together.  The  rule  is,  Has  he  a  fixed  habit  of  drunken- 
ness?" Ludwlck  V.  Coiniaonioealth,  18  Pa.  St.  172.  "He  is  an 
habitual  drunkard,"  says  the  court  in  Commontcealth  v.  Whit- 
ney, 5  Gray,  85,  "  whose  habit  is  to  get  drunk;  whose  inebriety 
has  become  habitual."  Poland,  J.,  said:  "The  fair  definition 
of  •  habitual  drunkard,'  as  used  in  the  statute,  we  suppose  to 
be,  'one  who  is  in  the  habit  of  getting  drunk,  or  who  com- 
monly or  frequently  is  drunk';  and  we  do  not  suppose  it  neces- 
sary, to  satisfy  those  terms,  that  a  man  should  be  constantly 
or  universally  drunk  ":  State  v.  Pratt,  34  Vt.  323.  It  is  held 
in  Magahay  v.  Magahay,  35  Mich.  210,  that  one  who  has  the 
habit  of  indulging  in  intoxicating  liquors  so  firmly  fixed  that 
he  becomes  intoxicated  as  often  as  the  temptation  is  presented 


616  McBee  v.  McBee.  [Oregon, 

by  his  being  in  the  vicinity  where  liquor  is  sold,  is  an  habitual 
drunkard  within  the  meaning  of  the  divorce  law.  In  Walton 
V.  Walton,  34  Kan.  195,  it  is  said  that  a  man  who  drinks  to 
excess  may  be  an  habitual  drunkard  within  the  meaning  of 
the  divorce  laws,  although  there  are  intervals  when  he  re- 
frains entirely  from  the  use  of  intoxicating  drinks.  "  But," 
the  court  adds,  "before  he  can  be  regarded  as  an  habitual 
drunkard,  it  must  appear  that  he  drinks  to  excess  so  fre- 
quently as  to  become  a  fixed  practice  or  habit  within  him." 
In  Murphy  v.  People,  90  111.  59,  it  was  held  that  a  person  who 
is  in  the  habit  of  getting  intoxicated  is  one  who  has  the  invol- 
untary tendency  to  become  intoxicated,  which  is  acquired  by 
frequent  repetition.  "  The  charge  of  habitual  intemperance," 
says  Harrison,  J.,  "  evidently  can  only  refer  to  a  persistent 
habit  of  becoming  intoxicated  from  the  use  of  strong  drinks, 
thus  rendering  his  presence  in  the  marital  relation  disgusting 
and  intolerable":  Burns  v.  Burns,  13  Fla.  376.  And  Wat- 
kins,  J.,  defined  it  thus:  "It  means  the  custom  or  habit  of 
getting  drunk;  the  constant  indulgence  in  such  stimulants  as 
wine,  brandy,  and  whisky,  whereby  intoxication  is  produced; 
not  the  ordinary  use,  but  the  habitual  abuse  of  them.  The 
habit  should  be  actual  or  confirmed.  It  may  be  intermittent. 
It  need  not  be  continuous,  or  even  of  daily  occurrence  ":  Mack 
v.  Handy,  39  La.  Ann.  497. 

From  these  definitions,  there  must  be  frequent  and  regular 
recurrence  of  excessive  indulgence  in  intoxicating  drinks  to 
constitute  an  habitual  drunkard.  It  is  not  necessary  that  he 
should  drink  liquors  to  excess,  and  become  intoxicated  every 
day,  or  even  every  week,  but  there  must  be  such  frequent 
repetition  of  excessive  indulgence  as  to  engender  a  fixed  habit 
of  drunkenness.  Occasional  acts  of  intoxication  are  not  suffi- 
cient to  make  one  an  habitual  drunkard;  there  must  be  the 
involuntary  tendency  to  become  intoxicated  as  often  as  the 
temptation  is  presented,  which  comes  from  a  fixed  habit  ac- 
quired from  frequent  and  excessive  indulgence.  The  man  is 
reduced  to  that  pitiable  condition  in  which  "  he  either  makes 
no  vigorous  effort  to  resist  and  overcome  the  habit,  or  his  will 
has  become  so  enfeebled  by  the  indulgence  that  resistance  is 
impossible."  There  is  generated  in  him,  by  frequent  and  ex- 
cessive indulgence,  a  fixed  habit  of  drunkenness  which  he  ia 
liable  to  exhibit  at  any  time  when  the  opportunity  is  afibrded. 
He  is  an  habitual  drunkard  because  he  is  commonly  or  fre- 
quently in  the  habit  of  getting  drunk,  although  he  may  not 
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always  be  so.  When  a  man  has  reached  such  a  state  of  de- 
mon lization  that  his  inebriety  has  become  habitual,  its  effect 
upon  his  character  and  conduct  is  to  disqualify  him  from  prop- 
erly attending  to  his  business,  and  if  he  be  married,  to  render 
his  presence  in  the  marriage  relation  disgusting  and  intoler- 
able, especially  if  he  be  an  "  habitual  gross  drunkard,"  as 
declared  by  our  statute.  "The  reason  why  the  law  makes  ha- 
bitual drunkenness  aground  for  divorce  is  not  alone  because  it 
disqualifies  the  husband  or  wife  from  attending  to  business, 
but  in  part,  if  not  mainly,  because  it  renders  the  person  ad- 
dicted thereto  unfit  for  the  duties  of  the  marital  relation,  and 
disqualifies  such  person  from  properly  rearing  and  caring  for 
the  children  born  of  the  marriage":  Richards  v.  Richards,  19 
Brad.  469. 

In  view  of  these  considerations,  it  does  not  seem  to  us  that 
the  testimony  would  justify  us  in  declaring  that  the  defendant 
is  so  addicted  to  the  habit  of  intoxication  as  to  be  an  habitual 
drunkard.  In  all  the  years  there  are  only  a  few  occasions, 
according  to  the  version  of  the  testimony  against  him,  when 
he  was  grossly  drunk,  and  when  his  conduct  was  improper 
and  unbecoming.  The  testimony  does  not  indicate  the  con- 
firmed habit  of  drinking  to  excess;  he  only  drank  when  he 
happened  to  come  to  town,  which  was  generally  on  business, 
and  t'-^en  not  always  to  excess,  and  sometimes,  the  evidence 
indicates,  not  at  all;  or  if  so,  not  indicated  by  his  conduct  or 
demeanor.  He  seldom  carried  liquor  to  his  home,  and,  with 
the  exceptional  instances  stated,  was  a  sober  man  in  his  family 
and  about  his  home.  While  we  would  feel  no  hesitation  in 
dissolving  the  marriage  contract  when  one  of  tiie  parties  was 
addicted  to  "  habitual  gross  drunkenness,"  we  ought  not  to 
lend  our  aid  to  effect  a  separation,  especially  when  there  is 
issue  of  the  marriage,  unless  fully  satisfied  by  the  testimony, 
viewed  as  a  whole,  that  the  defendant  was  an  habitual  gross 
drunkard. 

In  view  of  these  considerations,  we  think  the  decree  must  be 
reversed,  the  defendant  paying  all  costs  and  disbursements. 

MarriaobakdDitorob  —  Habitual  DRtr.vKRNifKm.  — Th«  words  "habit- 
ual drtinkeimess,"  as  used  iii  the  statute,  mean  that  state  or  ooinHtion  which 
follovrg  from  takini;  iuto  the  bo'ly,  by  drinking  excessive  quantities  of  intoz- 
icating  liquor:  Youngs  y.  Yonn-ii,  l.M)  111.  230;  17  Am.  St.  Rep.  313.  Occa- 
sional intoxication  is  not  habitual  intoxication:  Menthe  v.  Mmth^,  83  Mich. 
150.  If  one  is  in  the  habit  of  drinking  to  excess  in  Huch  a  degree  as  to  render 
him  incapable  of  attending  to  bnsme«a  durint;  the  principal  portion  of  the 
time  devoted  to  busiaees,  it  amouuta  to  habitual  iatemperauce:  Mahon*  ▼. 
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ATahone,  19  Cal.  623;  SI  Am.  Dec.  91,  and  note.  Habitual  drunkenness,  as  & 
ground  for  divorce,  must  be  ihown  to  have  been  indulged  in  for  one  year 
previous  to  the  tiling  of  the  complaint:  Reynolds  v,  Reynolds,  44  Minn.  182. 
See  also  Rude  v.  Nass,  79  Wis.  321,  24  Am.  St  fiap.  717*  for  a  definition  of 
aa  "habitual  drunkard." 


Kbllogo  &  Co.  V.  Miller. 

[33  Orkoom,  406.1 

Insolvbnct  —  8KJUR1D  Orbditor's  Entirk  Claim  Provablb  AaAiifsr 
I>'SOLVBnt'.s  Estatk.  —  A  creditor  whose  claim  is  secured  by  mortgage 
may  prove  the  entire  claim  against  the  estate  of  an  insolvent  debtor,  and 
is  entitled  to  a  dividend  on  the  face  of  such  claim,  without  regard  to  the 
value  of  th«  mortgaged  property. 

Willard  Crawford  and  Sanderson  Reed,  for  the  appellant. 

Francis  Fitch  and  0.  J.  MacDougaXl,  for  the  respondents. 

Bean,  J.  On  July  29,  1890,  C.  J.  Kurth  and  John  W.  Mil- 
ler, partners,  doing  business  under  the  firm  name  of  Kurth  and 
Miller,  being  insolvent,  made  a  general  assignment  of  all  their 
property  to  appellant,  D.  H.  Miller,  for  the  benefit  of  their  cred- 
itors. At  the  time  of  the  assignment,  Kurth  and  Miller  were 
indebted  to  respondents  Charles  P.  Kellogg  &.  Co.  in  the  sum 
of  $1,448.90  on  a  promissory  note  for  goods,  wares,  and  mer- 
chandise, which  indebtedness  was  secured  by  a  mortgage  upon 
certain  real  property  of  the  probable  value  of  $800.  Within 
the  sixty  days  allowed  by  law,  Kellogg  &  Co.  presented  to 
the  assignee  their  claim,  duly  verified,  for  $1,448.90,  being  the 
full  amount  thereof;  and  on  September  13,  1891,  the  assignee 
having  converted  into  money  all  the  property  of  the  estate  of 
Kurth  and  Miller,  except  the  mortgaged  premises,  the  circuit 
court  of  Jackson  County,  in  a  proper  proceeding,  ordered  and 
adjudged  that  the  assignee  pay  to  all  the  creditors  of  the 
estate,  including  Kellogg  &  Co.,  pro  rata,  according  to  the 
amount  of  their  respective  claims,  from  which  order  this  ap- 
peal is  taken.  The  only  point  raised  by  and  to  be  decided 
on  this  appeal  is,  whether  a  creditor  of  an  estate  in  the  hands 
of  an  assignee  under  the  general  assignment  law,  whose  claim 
is  secured  or  partially  secured  by  a  mortgage  on  real  property, 
is  entitled  to  a  dividend  on  the  face  of  such  claim  without 
regard  to  the  value  of  the  mortgaged  property;  or  whether 
such  creditor  is  compelled  to  rely  upon  his  mortgage  first,  and 
is  entitled  to  a  dividend  only  upon  the  balance  of  his  claim, 
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if  any,  after  his  security  is  exhausted.  There  are  some  con- 
flicting decisions  upon  this  question  in  the  courts  of  this  coun- 
try and  in  England. 

The  law  governing  the  administration  of  estates  in  bank- 
ruptcy, which  is,  that  creditors  so  secured  shall  have  dividends 
only  on  the  residue  of  their  claims  after  converting  and  ap- 
plying the  security,  or  after  deducting  its  appraised  value,  has 
been  applied  sometimes  in  the  settlement  of  an  insolvent  es- 
tate after  the  death  of  the  debtor,  or  under  his  assignment; 
but  there  seems  to  be  no  warrant  for  any  such  application  of 
the  bankruptcy  doctrine.  The  rule  in  bankruptcy  proceeds, 
it  is  generally  said,  upon  the  express  provisions  of  the  statute 
requiring  the  creditor  to  give  up  his  security,  in  order  to  be 
entitled  to  prove  his  whole  debt,  or  if  he  retain  it,  only  prov- 
ing for  the  balance  of  the  debt  after  deducting  the  value  of 
the  security  held,  and  hence  is  not  controlling  upon  a  court 
administering  in  equity  upon  the  estate  of  insolvent  debtors. 
By  the  great  preponderance  of  authority,  the  creditor  has  a 
right,  in  the  absence  of  statute,  to  prove  and  have  dividends 
upon  his  entire  debt,  irrespective  of  the  collateral  security: 
Jones  on  Pledges,  sec.  587;  1  Story's  Eq.  Jur.,  sec.  564  b;  Peo- 
pie  V.  Remington^  121  N.  Y.  328;  Allen  v.  Danielson,  15  R.  I. 
481;  overruling  Petition  of  Knowlea,  13  R.  I.  90;  In  re  Baies^  118 
111.  524;  59  Am.  Rep.  383;  Paddock  v.  Bates,  19  111.  App.  470; 
West  V.  Bank  of  Rutland,  19  Vt.  403;  Walker  v.  Baxter,  26  Vt. 
710;  Citizens*  Bank  v.  Patterson,  78  Ky.  291;  Brown  v.  Mer- 
chants'  Bank,  79  N.  C.  244;  Moses  v.  Ranlet,  2  N.  H.  488;  Mor- 
ris V.  Olwine,  22  Pa.  St.  441;  Keim's  Appeal,  27  Pa.  St.  42; 
Oraeff's  Appeal,  79  Pa.  St.  146;  Mason  v.  Bogg,  2  Mylne  <fe  C. 
443;  Kellock't  Case,  L.  R.  3  Ch.  769. 

These  cases  proceed  upon  the  theory  that  by  the  contract 
between  the  debtor  and  creditor  the  creditor  secures  a  personal 
right  against  the  debtor,  and  also  a  right  to  proceed  against 
the  security  in  case  the  debt  is  not  paid.  The  debt  or  per- 
sonal right  is  the  principal  thing,  the  security  being  regarded 
as  something  collateral,  which  does  not  reduce  the  debt,  but 
only  secures  the  creditor  pro  tanio  in  case  the  debt  is  not  paid 
in  full  by  the  debtor  or  his  estate.  In  the  absence  of  the  in- 
tervention of  positive  or  statutory  law,  this  contract  is  not 
varied  or  changed  by  the  insolvency  of  the  debtor  or  bis  as- 
signment, and  the  courts  will  not  interfere  with  the  rights  and 
remedies  which  a  creditor  secures  to  himself  by  contract. 
Hence  he  may  prove  against  the  estate  for  the  entire  amount 
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due  him,  and  receive  his  dividend  accordingly.  And  this 
comports  with  the  provisions  of  the  assignment  law  of  this 
state,  which  requires  the  court  to  "order  the  assignee  to  make, 
from  time  to  time,  fair  and  equal  dividends  among  the  cred- 
itors of  the  assets  in  his  hands,  in  proportion  to  their  claims" 
(Code,  sec.  3180),  — not  in  proportion  to  their  claims  less  the 
value  of  any  security  they  may  liold. 

Counsel  for  appellant  invoke  the  well-recognized  equitable 
principle  that  if  a  creditor  have  two  funds  out  of  which  he 
ni:iy  make  his  debt,  he  will  be  required  to  resort  to  that  fund 
upon  which  another  creditor  has  no  lien.  While  this  is  true 
as  a  general  rule,  it  must  be  understood  with  some  qualifica- 
tion, and  "  is  never  applied,  except  when  it  can  be  done  with- 
out injustice  to  the  creditor  or  other  party  in  interest  having 
a  title  to  the  double  fund":  Story's  Eq.  Jur.,  sees.  560,  633. 
*'  In  its  application,  the  paramount  encumbrancer  must  not 
be  delayed  or  inconvenienced  in  the  collection  of  his  debt;  for 
it  would  be  unreasonable  that  he  should  suffer  because  some 
one  else  has  taken  imperfect  security":  3  Pomeroy's  Eq.  Jur., 
sec.  1414;  Evertson  v.  Booth,  19  Johns.  486.  It  is  therefore 
thought  this  principle  has  no  application  to  a  case  like  the 
one  at  bar:  People  v.  Remington,  121  N.  Y.  328;  Paddock  v. 
Bates,  19  111.  App.  470. 

We  are  aware  a  diflFerent  rule  from  the  one  here  contended 
for  is  announced  in  Amory  v.  Francis,  16  Mass.  308,  Farnum 
V.  Boutelle,  13  Met.  159,  and  Wurtz  v.  Hart,  13  Iowa,  515;  but, 
with  the  court  of  appeals  of  New  York,  we  think  that,  *'  whether 
we  look  at  this  question  in  the  light  of  reason  or  of  the  ad- 
judged cases,  the  rule  which  best  commends  itself  to  our  judg- 
ment is  that  which  leaves  the  contractual  relations  of  the  debtor 
and  his  creditor  unchanged  when  insolvency  has  brought  the 
general  estate  of  the  debtor  within  the  jurisdiction  of  a  court 
of  equity  for  administration  and  settlement.  The  creditor  is 
entitled  to  prove  against  the  estate  for  what  is  due  to  him,  and 
to  receive  a  dividend  upon  that  amount.  If  the  collateral 
securities  are  more  than  suflScient  to  satisfy  any  deficiency  in 
the  payment  of  the  debt  from  the  dividends,  the  personal, 
representatives  may  redeem  them  for  the  benefit  of  the  estate  ": 
People  V.  liemington,  121  N.  Y.  328. 

The  judgment  appealed  from  is  therefore  aflBrmed. 


Insolvency  —  Secured  Creditor's  Claim  against  Insolvent's  Estatk. 
—  A  creditor,  if  he  does  uot  know  that  his  debtor  has  determined  to  make  tux 
assignment,  may  take  from  him  a  mortgage  for  his  debt  in  good  faith,  and 
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enforce  it,  and  tl.e  delitor's  subsequent  assignment  will  not  afiFect  the  security: 
Home  Nnt.  Batik  v.  Sdiichfz,  131  111.  330.  Creditors  are  entitled  to  prove 
their  claims  against  an  insolvent  estate  without  regard  to  the  securities  they 
may  hoUl.'aud  receive  dividends  for  the  amoant  they  prove:  People  v.  Rein» 
ington,  121  N.  Y.  32S.  When  the  maker  and  iadorter  of  a  promissory  not* 
each  made  assiguments  for  the  benefit  of  creditors,  it  was  held  that  the  holder 
of  the  note  was  entitled  t'>  a  dividend  upon  the  whole  amount  of  the  note  from 
each  estate:  Miller »  Estate,  82  Pa.  St.  113;  2_'  Am.  Rep.  754.  Money,  notes, 
etc.,  left  by  an  insolvent  debtor  contemplating  suicide,  with  a  third  person 
to  satisfy  the  claims  of  his  creditors,  if  delivered  by  that  person  to  a  creditor, 
after  the  debtor's  death,  may  be  retained  by  him  as  against  other  creditors, 
so  far  as  necessary  to  satisfy  his  claims:  Woodbury  r.  Bowman,  14  Me.  154; 
81  Ana.  Dec.  40. 


Stave R  v.  Locke. 

[22  OREGO.v,  519.) 
OlTABANTOR    BOTJND    ONLT    BY   PrKCISB  TkRMS   OF    CONTRACT    GUARANTEED 
BT  Him.  —  A  guarantor,  like  a  surety,  is  bound  only  by  llie  i>trict  letter 
or  precise  terms  of  the  contract  of  his  principal,  whoc>e  performance  he 
has  guaranteed. 

Thb  plaintiflfa  predecessors  in  business,  to  whose  rights  it 
has  succeeded,  appointed  one  W.  F.  Locke  their  agent  at  Hunt- 
ington, Oregon,  for  the  sale  of  goods  and  the  transaction  of 
certain  specified  business.  At  tlie  time  of  such  appointment, 
the  parties  executed  a  written  agreement,  by  the  sixth  stipu- 
lation of  whicli  said  \V.  F.  Loci^e  agreed  "  to  guarantee  the 
payment  at  maturity,  or  any  time  thereafter  when  demanded, 
of  ail  notes  and  renewals  of  notes  taken  for  goods  sold  under 
this  contract,  indorse  said  notes  as  soon  as  taken,  waiving 
demand,  protest,  and  notice  of  non-payment.  Failure  to  in- 
dorse by  said  agent  shall  not  affect  above  guaranty  of  pay- 
ment."    Appended  to  the  contract  was  the  following:  — 

"guaranty. 
"  For  value  received,  and  in  further  consideration  of  one  dol- 
lar to  him  in  hand  paid  by  said  Staver  and  Walker,  the  under- 
signed do  hereby  guarantee  the  faithful  and  full  p)erformance 
by  the  agent  named  in  the  foregoing  of  all  the  agreements  and 
engagements  therein  entered  into  by  said  agent.  Witness  iiis 
band  and  seal  this  day  and  date  within  written. 

"W.  F.  LocKK.     [seal] 
"  In  presence  of —  "J.  S.  LocxK.     [seal] 

"Tina  Lockb. 
♦♦T.  T.  Wood." 
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The  complaint  alleged  that  said  W.  F.  Locke,  while  acting 
as  such  agent  under  said  contract,  and  in  accordance  with  its 
provisions,  sold  certain  goods  furnished  by  Staver  and  Walker 
to  various  persons,  and  took  from  them  sundry  notes.  Pre- 
sentment was  alleged  of  each  of  said  notes  to  the  several 
makers  when  the  same  became  due,  and  that  payment  was 
demanded  and  refused.  It  also  alleged  that  plaintiff  used 
much  diligence  in  trying  to  collect  said  notes,  both  from  the 
makers  and  from  said  agent,  W.  F.  Locke;  that  the  defend- 
ant, J.  S.  Locke,  guarantor,  had  been  frequently  duly  notified 
of  the  failure  and  refusal  of  said  W.  F.  Locke  to  pay  said 
notes,  or  any  of  them,  and  of  his  failure  thereby  to  faithfully 
fulfill  the  said  agreements  and  engagements  of  his  agency  con- 
tract It  alleged  further,  that  about  the  date  of  said  several 
notes,  W.  F.  Locke  indorsed  each  of  them  as  follows:  — 

"In  consideration  of  the  commission  to  be  paid  upon  the 
within  sale  as  per  terms  of  contract,  I  hereby  guarantee  the 
payment  of  the  within  note,  waiving  demand,  notice,  and  pro- 
test Wm.  F.  Locke." 

Demand  of  payment  of  said  notes  upon  said  J,  S.  Locke 
and  his  refusal  are  alleged.  It  alleges  that  said  W.  F.  Locke 
is  wholly  insolvent,  and  that  in  furnishing  said  goods,  Staver 
and  Walker  relied  wholly  upon  J.  S.  Locke's  guaranty.  J.  S. 
Locke  filed  a  separate  demurrer  to  the  complaint,  which  was 
sustained.  The  plaintiff  declining  to  plead  further,  final  judg- 
ment was  rendered  in  favor  of  the  defendant,  J.  S.  Locke,  from 
which  the  plaintiff  appealed.  Other  facts  are  itated  in  the 
opinion. 

W.  F.  Butcher^  for  the  appellant 

J.  L.  Rand,  for  the  respondent. 

Strahan,  C.  J.  The  liability  of  J.  S.  Locke,  the  respond- 
ent, depends  upon  the  terms  of  his  guaranty.  As  will  be  seen 
from  the  statement,  he  guaranteed  the  faithful  performance 
by  the  agent  named  in  the  foregoing  contract  of  all  agree- 
ments and  engagements  therein  entered  into  by  the  said  agent. 
The  only  breach  of  the  agreement  on  the  part  of  W.  F.  Locke, 
by  which  it  is  claimed  J.  S.  Locke  became  liable,  is,  that  said 
W.  F.  Locke  failed  to  pay  said  notes  when  they  became  due, 
or  on  demand.  The  obligation  which  W.  F.  Locke  assumed 
in  this  particular  is  contained  in  the  sixth  specification  of  the 
contract,  and  is  contained  in  the  statement.     The  duties  and 
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obligations  assumed  by  W.  F.  Locke  by  the  agreement  are 
enumerated  with  great  particularity,  and  are  contained  in 
specifications  numbered  from  1  to  7,  inclusive.  The  second 
specification  recites  that  the  said  W.  F.  Locke  agrees  to  do 
all  the  business,  etc.;  3.  To  make  all  notes,  etc.;  4.  To 
settle  for  all  goods,  etc.;  5.  To  draw  all  notes,,  etc.;  6.  To 
guarantee  the  payment  at  maturity,  or  any  time  thereafter 
when  demanded,  of  all  notes  and  renewals  of  notes  taken  for 
goods  sold  under  this  contract;  indorse  said  notes  as  soon  as 
taken,  waiving  demand,  protest,  and  notice  of  non-payment. 
If  these  words  in  themselves  import  a  guaranty  by  W.  F. 
Locke  of  the  payment  of  all  notes  taken  by  him  for  goods 
sold,  then  there  is  much  force  in  the  appellant's  contention; 
on  the  other  hand,  if  they  only  bound  W.  F.  Locke  to  indorse 
the  notes  in  the  manner  therein  specified,  then  there  is  no 
reason  whatever  to  claim  that  the  defendant  is  liable  on  his 
guaranty,  for  the  reason  the  complaint  alleges  that  W.  F. 
Locke  duly  indorsed  them. 

The  phraseology  used  is  obscure,  and  its  meaning  is  not  ob- 
vious, and  the  inferences  to  be  drawn  from  different  parts  of 
the  agreement  are  so  contradictory  and  unsatisfactory  that  we 
fail  to  derive  any  aid  from  that  source.  For  instance,  the  fourth 
clause  obliges  the  agent  to  settle  for  all  goods  sold,  either 
by  cash  or  notes,  at  the  time  of  delivery,  said  agent  to  be 
held  liable  for  any  loss  or  damage  caused  by  a  deviation  from 
this  stipulation.  It  may  be  suggested  that  if  he  was  liable  at 
all  events,  or  as  guarantor  for  all  goods  sold,  why  does  this 
clause  only  hold  him  liable  for  any  loss  or  damage  caused 
by  a  deviation  from  this  stipulation?  Besides,  if  he  was  lia- 
ble as  guarantor  in  every  case  when  the  purchaser  did  not 
pay,  why  indorse  the  notes  at  all?  Slaver  and  Walker,  under 
that  construction,  held  a  single  guaranty  covering  all  defaults, 
and  the  indorsements  of  the  notes  added  nothing  to  the  liabil- 
ity of  the  agent.  Then,  on  the  other  hand,  it  is  declared  in 
the  latter  part  of  clause  6  that  failure  to  indorse  by  said 
agent  shall  not  affect  above  guaranty  of  payments.  This  lan- 
guage seems  to  assume  that  aside  from  the  indorsements  pro- 
vided for,  the  contract  contained  a  guaranty  of  payment. 
What  W.  F.  Locke  agreed  to  do  was  to  guarantee  the  pay- 
ment at  maturity,  etc.;  and  the  subsequent  language  of  clause 
6  seems  to  indicate  in  what  manner  the  guaranty  was  to  be 
made,  namoly,  by  indorsing  said  notes  as  soon  as  taken,  waiv- 
ing demand,  protest,  notice  of  non-payment,  etc.;  all  of  which 
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the  pleadings  admit  he  fully  performed.  The  plaintiflTs  con- 
tention seems  somewhat  forced,  and  the  construction  contended 
for  strained  and  unnatural.  The  intention  of  the  parties  to  a 
contract  of  guaranty,  when  ascertained,  is  to  prevail,  as  in 
other  contracts;  still,  it  is  said  that  it  is  now  too  well  settled 
to  admit  of  doubt,  that  a  guarantor,  like  a  surety,  is  bound 
only  by  the  strict  letter  or  precise  terms  of  the  contract  of  his 
principal,  whose  performance  he  has  guaranteed;  that  he  is  in 
this  respect  a  favorite  of  the  law,  and  that  a  claim  against  him 
is  strictissimi  juris:  Kingsbury  v.  West/all,  61  N.  Y.  356.  And 
in  determining  the  liability  of  a  surety  or  a  guarantor,  it  must 
be  remembered  that  he  is  a  favorite  of  the  law,  and  has  the 
right  to  stand  upon  the  strict  terms  of  his  obligation,  when 
such  terms  are  ascertained:  People  v.  ChalmerSj  60  N.  Y.  154; 
State  V.  Churchill  48  Ark.  426. 

J.  S.  Locke's  liability  depends  entirely  upon  the  construc- 
tion we  have  given  in  article  6  of  the  agreement.  He  guar- 
anteed the  faithful  and  full  performance  by  the  agent  named 
in  the  foregoing  of  all  the  agreements  and  engagements 
therein.  If  W.  F.  Locke  guaranteed  the  notes  by  making  the 
proper  indorsement  thereon,  then  he  performed  his  agreement 
in  that  respect,  and  the  defendant  would  not  be  liable.  J.  S. 
Locke  did  not  guarantee  that  the  agent  would  pay  the  notes 
which  he  might  take  from  purchasers  of  the  plaintiff's  goods, 
but  only  that  such  agent  should  guarantee  the  payment. 
Tiiere  is  no  breach  of  the  agreement  shown,  to  charge  the  re- 
spondent. The  court  below  did  not,  therefore,  err  in  sustain- 
ing the  demurrer  to  the  complaint. 

The  judgment  appealed  from  must  be  affirmed. 


GuARAVTT  —  Construction  or  Contract  o»:  See  note  to  Huffr.  Slife,  13 
Am.  St.  Rep.  500;  nota  to  Oates  v.  McKee,  64  Am.  Deo.  549.  A  guarantor 
may  specify  in  a  written  order  which  he  gives  the  terms  upon  which  he  will 
be  bound:  Wadtiwwihr.  Allen,  8  Gratt.  174;  56  Am.  Dec.  137.  He  who  seeks 
the  benefit  of  a  guaranty  mast  show  a  strict  compliance  with  ita  terms:  Fel- 
lows  V.  Prentiss,  3  Deaio,  512;  45  Am.  Dec.  484,  and  note.  Qaaranties  mast 
be  constraed  so  as  to  gir«  effect  to  th9  intention  of  the  pftrtiea:  Qardner  r, 
WaUon,  76  Tex.  25. 
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[22  Obkooh,  666.] 

Ihstkuotions  to  Jubt  on  Abstract  PROP03iTioys  or  Law  Impropsr.  — 
It  is  not  proper  to  instruct  the  jury  apon  abstract  propositions  of  law, 
however  correct  in  themselves  they  may  be. 

Landlord  not  Bodnd  to  Relet  Premises  Wronqpullt  Abandoned  bt 
Tenant.  —  When  a  tenant  wrongfully  abandons  the  demised  premises, 
the  land  lordmay  re-enter  for  the  purpose  of  caring  for  them,  without 
waiving  his  rights  under  the  lease.  He  is  not  bound  to  relet  the  prem- 
ises,  hot  if  he  does  relet  them,  the  measure  of  his  damages  for  the  breach 
of  the  old  lease  will  be  the  difference  between  the  rent  under  it  and  th« 
rent  he  receives  under  the  new  lease. 

The  complaint  alleged  that  on  June  10,  1890,  the  defend- 
ants leased  from  the  plaintiflF  a  building  for  the  term  of  three 
years,  at  the  monthly  rent  of  one  hundred  dollars,  payable  on 
the  first  day  of  each  month  during  the  continuance  of  the 
lease;  that  defendants  entered  into  possession  and  continued 
to  occupy  the  premises  under  the  lease,  and  paid  the  rent 
therefor,  until  the  Slst  of  January,  1891,  at  which  time  they 
abandoned  the  premises,  and  thereafter  refused  to  pay  the 
rent,  or  any  part  thereof,  agreed  in  said  lease  to  be  paid.  This 
action  was  brought  to  recover  the  rent  for  said  premises  for 
the  months  of  February,  March,  and  April,  1891.  The  an- 
swer admitted  the  leasing  and  the  non-payment  of  the  rent, 
but  alleged  that  on  the  thirty-first  day  of  January,  1891,  said 
lease  was  canceled  and  surrendered,  and  on  said  day  the 
plaintiff  entered  into  and  took  the  actual  possession  of  said 
premises,  and  received  the  keys  thereof;  that  by  and  through 
the  mutual  understanding  and  agreement  of  the  respective 
prxrties  thereto,  said  lease  was  canceled,  surrendered,  void, 
and  of  no  effect;  and  that  in  pursuance  of  said  agreement  the 
plaintiff  has  been  at  all  times  since  and  now  is  in  the  actual 
and  exclusive  possession  of  said  premises,  and  at  all  of  said 
times  has  been  offering  the  same  to  rent  to  other  parties.  The 
reply  denied  the  new  matter  contained  in  the  answer.  The  jury 
returned  a  verdict  of  one  dollar  for  the  plaintiff,  and  from  the 
judgment  entered  thereon  he  appealed.  Other  facts  are  stated 
in  the  opinion. 

WilliavM  and  Smithy  for  the  appellant. 

Hyde,  Johnt,  and  Olmstead,  for  the  respondents. 

Strahan,  C.  J.  There  was  but  one  witness  introduced  upon 
the  trial,  and  that  was  the  plaintiff.     The  lease  was  also  read. 
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The  court  gave  the  jury  the  following  instructions:  "If  you 
find  from  the  evidence  in  this  action  that  the  defendanta  or 
their  agents  delivered  the  keys  to  the  plaintiflf,  and  surrendered 
up  the  premises  to  the  plaintiff,  with  the  understanding  and 
agreement  that  the  lease  should  become  terminated,  and  the 
plaintiff  took  possession  of  the  premises  with  that  understand- 
ing and  agreement,  then  I  instruct  you  that  you  must  find  for 
the  defendants.  But  you  must  find,  gentlemen  of  the  jury, 
from  the  evidence  that  these  keys  were  surrendered  up  by  the 
defendants  themselves,  or  by  some  one  authorized  by  them  to 
act  as  their  agents."  This  instruction  was  excepted  to,  and 
presents  the  first  question  on  this  appeal.  The  appellant's 
point  of  exception  is,  not  that  this  instruction  is  not  good  law, 
but  that  it  is  wholly  inapplicable  to  the  facts  appearing  in 
evidence.  The  appellant  concedes  that  as  an  abstract  prop- 
osition of  law  the  instruction  is  sound,  but  his  contention  is, 
that  there  was  no  evidence  whatever  before  the  jury  upon 
which  such  an  instruction  could  be  based.  On  the  contrary, 
the  only  evidence  before  the  jury  upon  the  question  of  the  in- 
tent with  which  the  plaintiff  received  the  keys  is  just  the 
reverse  of  what  is  assumed  by  the  instruction. 

The  same  is  true  as  to  the  alleged  understanding  and  agree- 
ment that  the  lease  should  become  terminated,  as  well  as  the 
surrender  of  the  premises  to  the  plaintiff.  The  defendants  re- 
moved from  said  premises  without  the  plaintiff's  knowledge 
or  consent,  and  then  sent  him  the  keys  by  one  Pringle,  which 
the  plaintiff  received  for  the  purpose  of  caring  for  the  build- 
ing, at  the  same  time  informing  Pringle  that  he  would  hold 
the  defendants  for  the  rent,  and  the  keys  subject  to  their  or- 
der. There  was  therefore  no  fact  in  evidence  before  the  jury 
upon  which  this  instruction  could  have  been  predicated. 

We  have  several  times  held  that  abstract  propositions  of 
law,  however  correct  in  themselves,  are  necessarily  misleading 
and  mischievous.  They  tend  to  draw  the  minds  of  the  jurors 
away  from  the  real  facts  in  the  case  to  something  which  they 
assume  to  exist,  but  which  cannot  be  found  in  the  record: 
MorrU  v.  Perkins,  6  Or.  350;  Hayden  v.  Long,  8  Or.  244;  Marx 
v.  Schwartz,  14  Or.  177;  Breon  v.  Hinkle,  14  Or.  494;  Olenn  v. 
Savage,  14  Or.  567;  Langford  v.  Jones,  18  Or.  307;  Woodward 
V.  Oregon  Ry&Nav.  Co.,  18  Or.  289;  Bailey  v.  Davis,  19  Or.  217; 
Rowland  y.  McCown,  20  Or.  538;  Knahtla  v.  Oregon  8.  L. 
R.  R.  Co.,  21  Or.  136. 

The  court  also  gave  the  jury  the  following  instruction,  to 
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which  an  exception  was  duly  taken:  "If  the  plaintiff  did  take 
possession  of  said  premises,  and  has  tried  to  rent  the  same  to 
other  parties,  I  instruct  you  that  this  is  evidence  that  tends  to 
show  that  the  lease  was  surrendered  up  and  canceled  by  the 
consent  of  the  parties  thereto,  but  of  itself  is  not  sufficient  to 
constitute  a  surrender."  What  the  court  meant  by  this  in- 
struction, when  considered  in  the  light  of  the  evidence,  is  not 
quite  apparent  It  appeared  upon  the  trial  that  plaintiff  re- 
ceived the  keys  from  Pringle,  and  entered  into  the  possession 
of  said  property  for  the  purpose  of  caring  for  it;  but  it  is  going 
too  far  to  say  that  this  is  evidence  that  tends  to  show  that  the 
lease  was  surrendered  up  and  canceled  by  the  consent  of  the 
parties  thereto.  It  is  but  a  circumstance,  and  taken  in  con- 
nection with  other  facts  which  could  readily  be  imagined, 
might  be  entirely  controlling  on  the  question  of  surrender;  but 
the  other  facts  nowhere  appeared,  which  is  probably  the  rea- 
son the  court  added  that  the  fact  mentioned  in  the  instruction 
would  not  of  itself  be  sufficient  to  constitute  a  surrender. 

In  a  civil  action,  where  evidence  is  submitted  which  tends 
to  prove  a  fact  in  controversy,  a  jury  may  find  the  fact  from 
such  evidence,  if  they  think  proper,  and  the  court  cannot  deny 
them  that  right.  It  is  therefore  manifest  that  the  court  sought 
to  attach  entirely  too  much  importance  lo  the  delivery  of  the 
keys  of  the  building  to  the  plaintiff  and  his  attempt  to  relet 
the  premises.  The  legal  effect  of  those  acts  depended  very 
much  with  what  intent  the  keys  were  delivered  to  the  plain- 
tiff, and  with  what  intent  and  for  what  purpose  he  accepted 
the  same.  The  defendants  had  abandoned  the  premises  at 
that  time,  and  no  doubt  were  anxious  to  surrender  the  same, 
but  they  could  not,  without  the  plaintiff's  consent,  relieve 
themselves  from  liability  under  the  lease;  and  the  plaintiff's 
words  at  the  time  he  received  the  keys  are  the  only  evidence 
in  tlie  case  on  that  subject.  He  then  expressly  informed  Mr. 
Pringle  that  he  would  not  release  the  defendants,  and  that  he 
would  hold  them  for  the  rent,  and  that  the  keys  were  subject 
to  their  order. 

The  court  gave  this  instruction  to  the  jury:  "If  the  lease 
was  surrendered  up  and  canceled  by  the  parties  with  their 
mutual  consent,  then  the  plaintiff  cannot  recover  in  this  action 
for  any  rent  after  such  cancellation."  The  giving  of  this  in- 
struction was  error,  for  the  same  reasons  presented  in  discuss- 
ing the  first  exception.     As  an  abstract  proposition  of  law,  it  is 
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correct,  but  there  was  no  evidence  whatever  before  the  jury 
that  would  authorize  it. 

The  court  also  gave  this  instruction:  "I  instruct  you  that 
it  is  not  necessary  that  the  lease  should  actually  be  surren- 
dered up  and  canceled,  but  you  may  find  this  from  the  acts 
and  the  intentions  of  the  parties,  and  their  conduct  in  relation 
to  the  same."  This  instruction  was  misleading,  for  the  same 
reasons  as  the  first  and  third,  and  also  for  another  reason: 
it  virtually  invited  the  jury  to  enter  the  field  of  speculation, 
and  to  conjecture,  if  they  could,  some  cause  for  annulling 
plaintiff's  lease.  There  were  no  acts  of  the  parties  in  evidence 
from  which  said  conclusion  could  have  been  dra\7n,  and  there 
was  no  way  that  the  intentions  of  the  parties  could  be  known, 
other  than  from  what  they  did  and  said.  Besides,  the  inten- 
tions of  the  party  on  one  side  would  not  have  been  enough. 
To  constitute  a  surrender,  both  must  have  concurred  in  the 
act. 

The  court  further  instructed  the  jury  as  follows:  "I  instruct 
you  that  if  you  find  from  the  evidence  that  the  plaintiff  did 
take  possession  and  receive  the  keys,  it  was  then  the  duty  of 
the  plaintiff  to  rent  the  building,  if  he  had  the  opportunity  to 
do  so,  and  receive  the  rent  and  give  the  defendants  credit  for 
the  amount  received."  Upon  the  argument  in  this  court, 
counsel  for  respondent  was  unable  to  cite  a  single  authority 
to  sustain  this  instruction:  and  it  is  not  apparent  to  us,  under 
the  facts  in  the  case,  how  such  a  duty  on  the  part  of  the  land- 
lord could  originate.  So  far  as  appears,  the  defendants  aban- 
doned said  premises  wrongfully  and  without  cause.  The 
plaintiff,  as  a  prudent  landlord,  was  not  bound  to  refuse  to 
care  for  his  premises,  nor  was  he  bound  to  accept  another  as 
his  tenant  who  was  not  satisfactory  to  him.  The  defendants 
had  every  opportunity  of  thus  protecting  themselves  before 
they  abandoned  the  house,  had  they  thought  proper.  They 
could  not  by  their  own  wrong  in  abandoning  the  premises 
impose  that  duty  on  the  plaintiff;  or  if  he  refused  to  accept 
the  keys,  to  take  the  chances  of  the  serious  deterioration  of 
the  property  by  reason  of  its  being  neglected.  He  was  the 
owner,  and  had  the  right  to  accept  the  keys  for  the  purpose  of 
caring  for  his  property,  without  waiving  his  rights  under  the 
lease. 

The  court  also  gave  to  the  jury  this  instruction:  "I  instruct 
you  that  if  you  should  find  that  the  lease  was  not  terminated 
or  canceled,  and  the  plaintiff  took  possession  of  the  premises 
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and  received  the  keys,  and  that  responsible  parties  made  him 
a  bona  fide  offer  to  rent  the  building,  and  that  plaintiff  refused 
to  rent  the  building,  then  the  plaintiff  can  only  recover  the 
difference  between  the  rent  stipulated  in  the  lease  and  the 
amount  for  which  the  premises  could  have  been  rented." 
Much  of  what  was  said  in  relation  to  instruction  5  is  also 
applicable  here.  If  the  plaintiff  had  accepted  a  new  tenant, 
as  the  authorities  seem  to  hold  he  might  have  done  without 
effecting  a  surrender  of  the  premises,  he  was  not  bound  to  do 
bo:  Respini  v.  Porta,  89  Cal.  464;  23  Am.  St.  Rep.  488.  Yet 
if  he  did  relet  them,  the  measure  of  his  recovery  would  be  the 
difference  between  the  two  sums:  Winant  v.  Hines,  14  Daly, 
187.  But  there  was  manifestly  no  legal  duty  resting  on  the 
plaintiff  to  relet  the  premises.  He  had  the  defendants  as  his 
tenants  under  a  valid  lease,  and  we  know  of  no  law  that  would 
enable  them,  without  the  consent  of  the  plaintiff,  to  repudiate 
their  contract,  and  to  exact  a  release  from  the  plaintiff,  and 
compel  him  to  accept  another  tenant  in  their  stead. 

For  the  reasons  indicated  in  this  opinion,  the  judgment 
must  be  reversed  and  a  new  trial  ordered. 


Landlord  akd  T«nant  —  Wrongful  Abandonmbnt  bt  Tbnant  — 
Lanulord's  Rkhkdt.  —  When  the  administrator  of  a  deceased  lessee  notifies 
his  landlord  of  his  intention  to  abandon  the  leased  premises,  but  the  lessor 
objects,  and  notifies  him  that  he  will  relet  the  premises  for  the  best  rent  he 
can  get,  the  lease  is  not  terminated,  and  the  lessor  may  recover  from  the 
administrator  the  deficit:  Alsup  r.  Banks,  68  Miss.  664;  24  Am.  St.  Rep.  294; 
Bupini  T.  Porta,  89  Cal.  464;  23  Am.  St.  Rep.  488,  and  note.  A  tenant  can- 
not abandon  his  title,  and  notwithstanding  he  has  gone  out,  unless  the  sur- 
render is  accepted  by  the  landlord,  bis  right  of  possession  remains  daring  the 
iermt   Wekome  ▼.  Heaa,  90  CaL  607;  25  Am.  St.  Rep.  146,  and  note. 
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Morrill  v.  Hott. 

[83  Texas,  69.] 

Attobnxt  Fiks,  SnPTriiATSD  to  b>  Paid  if  Lkqal  PRooEBDnias  Insti* 
TOTED,  RsooVBRABLK  WHBN.  —  The  presentation  of  a  claim  properly 
proved  against  the  estate  of  a  lunatic  in  the  hands  of  a  guardian  con< 
stitutes  the  institution  of  legal  proceedings  for  its  collection,  and  entitle* 
the  holder  of  a  note  so  presented  to  recover  an  attorney's  fee  stipulated 
therein  to  be  paid  "if  legal  proo««dingi  be  instituted." 

Dickson  and  Maroney,  for  the  plaintiff  in  error. 

No  brief  for  the  defendant  in  error. 

Tarlton,  J.,  Section  B.  February  2,  1885,  one  J.  H.  Davis 
executed  a  note  for  the  sum  of  thirteen  hundred  dollars,  pay- 
able to  the  order  of  plaintifif  in  error,  secured  by  a  deed  in 
trust  on  certain  real  estate,  and  due  two  years  after  date,  with 
interest  from  date  until  paid  at  the  rate  of  twelve  per  cent  per 
annum. 

The  interest  was  payable  annually,  and  the  note  stipulated 
that  "  upon  default  in  the  payment  of  the  interest  for  any 
year,  the  principal  of  this  note  is  at  once  to  become  due  and 
payable."  The  note  further  provided  for  "  ten  per  cent  addi- 
tional as  attorney  fees  if  legal  proceedings  be  instituted  on 
this  note  to  collect  the  amount  due  by  it."  Default  was  made 
in  the  payment  of  the  interest  due  February  2,  1886;  and 
thereafter,  on  March  30,  1886,  J.  H.  Davis  was  adjudged  to 
be  a  person  of  unsound  mind,  and  B.  A.  Hoyt,  defendant  in 
error,  became  the  legally  appointed  and  qualified  guardian  of 
the  lunatic.  The  note  was  placed  in  the  hands  of  attorneys 
for  collection,  and  by  them  was,  on  December  4,  1886,  pre- 
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sented  to  the  guardian,  properly  proved  up  by  affidavit  made 
by  oue  of  the  attorneys,  including  the  claim  for  ten  per  cent 
attorney  fees.  The  claim  was,  on  December  7,  1886,  approved 
by  the  guardian,  except  as  to  the  demand  for  ten  cent  attorney 
fees,  which  was  rejected.  Mrs.  M.  A.  Morrill  therefore,  on 
December  8,  1886,  instituted  this  suit  against  the  guardian  to 
recover  the  entire  amount  of  the  note,  principal,  interest,  and 
attorney  fees.  The  defendant  answered,  admitting  the  facts 
stated,  but  denied  any  obligation  for  attorney  fees,  on  the 
ground  that  legal  proceedings  had  not  been  instituted  for  the 
collection  of  the  claim.  April  14,  1887,  after  the  bringing  of 
this  suit,  the  guardian  paid  on  the  principal  and  interest  of 
the  note  the  sum  of  $1,640,  duly  indorsed  as  a  credit.  March 
19,  1888,  the  court  rendered  judgment  for  the  plaintiff  for  the 
sum  of  $20.21,  the  balance  of  the  principal  and  interest  due 
on  the  note  after  deducting  the  payment  made.  The  court 
further  adjudged  that  plaintiff  should  pay  the  costs,  holding 
that  the  proving  up  and  the  presenting  of  the  plaintiff 's  claim 
by  her  attorneys  did  not  constitute  the  institution  of  legal 
proceedings. 

By  virtue  of  a  writ  of  error  the  judgment  is  before  us  for 
revision. 

Before  the  presentation  of  the  claim,  default  had  been  made 
in  the  payment  of  the  annual  interest  due  February  2,  1886. 
The  note  had  therefore,  according  to  its  terms,  matured: 
Harrison  Machine  Works  v.  Reigor,  64  Tex.  89.  The  sole 
question  for  our  consideration  is,  Did  the  steps  taken  by  the 
plaintiff,  viz.,  the  putting  of  the  claim  past  due  against  the 
estate  of  the  lunatic  into  the  hands  of  an  attorney,  who  prop- 
erly proved  it  up  and  presented  it  for  allowance  to  the  guar- 
dian of  the  estate,  constitute  the  institution  of  legal  proceed- 
ings for  the  collection  of  the  amount  due  on  the  claim? 

We  have  been  anticipated  by  this  court  in  the  decision  of 
this  que'stion  in  the  case  of  Simmons  v.  Terrell,  75  Tex.  275. 
It  was  there  held,  in  a  case  quite  similar  to  the  present  in 
the  facts  presented,  that  the  presentation  of  a  claim  of  like 
character  to  an  administrator,  its  rejection  by  him  as  to  the 
demand  for  attorney  fees,  and  the  subsequent  institution  of 
a  suit  in  the  district  court  on  the  entire  demand,  entitled  the 
creditor  to  the  recovery  of  the  ten  per  cent  attorney  fees  pro- 
vided for  in  the  note.  It  had  been  previously  held,  in  effect, 
that  the  authentication  of  a  claim  against  the  estate  of  a  de- 
ceased person,  and  the  presentation  thereof  for  allowance  and 
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approval,  constitute  the  institution  of  legal  proceedings  for  its 
collection:  Cotton  v.  Jones,  37  Tex.  36. 

We  therefore  find  that  the  judgment  of  the  lower  court  is 
erroneous.  The  plaintiff  was  entitled  to  recover  ten  per  cent 
of  the  amount,  principal  and  interest,  due  on  the  note  April 
14,  1887,  the  date  of  the  payment  of  $1,640,  and  in  addition, 
ten  per  cent  of  the  balance,  principal  and  interest,  due  at  the 
date  of  the  trial,  March  19,  1888,  after  deducting  the  payhaent, 
the  entire  amount  so  adjudged  to  bear  interest  at  the  rate  of 
twelve  per  cent  per  annum  from  March  19,  1888,  with  fore- 
closure as  prayed  for  in  the  petition. 

We  recommend  that  the  judgment  be  reversed,  and  here 
rendered  in  accordance  with  this  opinion. 


Recovbrt  of  Attorney's  Fees.  —  The  cases  in  which  attorney's  fees  are 
recoverable  as  an  eleipeut  of  damages  are  discussed  in  tha  note  to  Winkler  v. 
Roede.r,  8  Am.  St,  Rep.  158. 

Stipulation  in  Promissory  Note  to  Pay  Attorney's  Fees,  Effect  of: 
See  Bowie  v.  Hall,  69  Md.  433;  9  Am.  St.  Rep.  433;  MorUgomei-y  v.  Crosa- 
thwiit,  90  Ala,  553;  24  Am,  St.  Rep,  832;  Altman  v,  RitUr^hofer,  68  Mich, 
287;  13  Am.  St.  Rep.  341;  First  Nat.  Bank  v.  Babcock,  94  Cal.  96;  28  Am. 
St.  Rep.  94;  Baiik  of  Commerce  r.  Fuqua,  11  Mont,  285;  28  Am.  St.  Rep, 
461, 


Herman  v.  Gunter. 

[83  Texas,  66.] 

Negotiablb  Instrument  —  Imfeaohino  Consideration  —  Burden  of 
Proof.  —  In  an  action  upon  a  negotiable  note,  brought  by  a  remote  in- 
dorsee against  the  maker,  who  undertakes  to  impeach  the  consideration, 
the  law  imposes  upon  the  defendant  the  double  burden  of  establishing 
not  only  the  failure  of  the  original  consideration  for  the  note,  but  alao 
that  the  plaintiff  acquired  the  same  with  notice,  or  without  paying  a 
valuable  consideration. 

Pre-kxisting  Debt  is  Valuable  Consideration.  —  One  who  acquires  a  ne- 
gotiable promissory  note  in  payment  of  an  existing  debt  is  a  purchaser 
•for  value  and  in  the  usual  course  of  trade. 

Indorsement  by  Bona  Fide  Holder  of  Negotiable  Note,  Effect  of.  — 
A  holder  of  a  negotiable  note  from  a  bona  fide  indorsee  takes  it  dis- 
charged from  inquiry  into  its  consideration,  whether  he  has  notice,  or 
pays  value  or  not.  He  has  the  rights  of  the  bona  fide  holder  through 
whom  he  claims. 

Continuance  —  Application  fob,  Properly  Denied  when,  —  When  a 
continuance  is  asked  for  the  purpose  of  obtaining  testimony  which  could 
not  avail  the  party  asking  it,  ita  refusal  works  no  injury,  and  ia  not 
error. 
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A.  S.  Lathrop,  for  the  plaintifiFs  in  error. 

W.  Spence,  and  Leake,  Shepard,  and  Miller,  for  the  defend- 
ant in  error. 

Mark,  J.,  Section  A.  The  counsel  for  plaintiffs  in  error 
makes  the  following  statement  of  the  nature  and  result  of  the 
suit:  "  This  suit  was  brought  by  the  defendant  in  error,  plain- 
tiff below,  against  plaintiffs  in  error,  on  January  12,  1887,  on 
a  promissory  note  dated  July  1,  1885,  signed  by  J,  L.  Her- 
man, and  payable  to  his  order  six  months  after  date,  and  in- 
dorsed by  said  Herman,  and  also  by  J.  J.  Levy  and  E.  M. 
Tillman,  In  plaintiffs*  petition,  it  is  alleged  that  plaintiffs 
bought  said  note  from  Belle  C.  Pierce,  and  that  the  same  was 
transferred  to  him  for  a  valuable  consideration  before  the 
same  became  due.  On  the  second  day  of  May,  1887,  defend- 
ants filed  their  first  amended  original  answer,  pleading  gen- 
eral demurrer,  general  denial,  and  failure  of  consideration, 
stating  fully  therein  wherein  there  was  a  failure  of  considera- 
tion in  said  note,  and  that  the  same  was  procured  by  fraud  and 
false  representations,  and  also  pleaded  that  the  defendant  in 
error  herein  had  actual  as  well  as  constructive  notice  of  the 
failure  of  consideration  of  said  note  before  he  became  the 
possessor  or  owner  of  same,  which  plea  was  duly  sworn  to. 
On  the  twenty-seventh  day  of  March,  1889,  defendants  filed 
their  sworn  application  for  a  continuance  of  said  cause.  The 
application  was  overruled,  and  defendants  forced  into  trial, 
which  resulted  in  a  verdict  and  judgment  for  plaintiff.  On 
March  28,  1889,  plaintiffs  in  error  filed  a  motion  for  a  new 
trial,  which,  on  May  29,  1889,  was  overruled,  to  which  de- 
fendants excepted,  and  gave  notice  of  appeal  in  open  court. 
Plaintiff  in  error  also  took  a  bill  of  exceptions  to  the  order  of 
the  court  overruling  his  application  for  a  continuance." 

Subsequently,  and  in  due  time,  the  defendants  below  per- 
fected the  writ  of  error  to  the  supreme  court.  We  shall  post- 
pone the  first  assignment  of  error  for  the  present. 

The  second  assignment  of  error  is  as  follows:  "  The  court 
erred  in  that  part  of  its  charge  wherein  it  says:  *  And  to  rebut 
this  finding,  it  is  necessary  for  the  defendants  to  show,  —  1. 
That  the  consideration  for  which  the  note  was  given  has 
failed,  and  that  the  plaintiff  and  his  assigns  had  knowledge 
of  such  failure  *;  for  the  law  is,  that  after  defendants  prove 
failure  of  consideration,  then  it  devolves  on  plaintiff  to  show 
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that  he  got  the  note  for  a  valuable  consideration,  without  no- 
tice of  failure  of  consideration." 

The  contest  in  this  case  is  between  the  makers  of  the  note 
(which  is  negotiable)  and  a  remote  or  subsequent  indorsee, 
between  whom  there  is  no  privity:  1  Daniel  on  Negotiable 
Instruments,  sec.  174.  In  the  same  paragraph  of  the  charge 
in  which  the  above  language,  by  way  of  a  qualification,  is 
used,  the  court  correctly  instructed  the  jury,  to  the  effect  that 
the  plaintiff,  as  the  indorsee  and  holder  of  the  note,  "  is  pre- 
sumed to  have  acquired  it  for  value  before  maturity,  and 
without  notice  of  any  failure  of  consideration  ":  Blum  v.  Log- 
gins,  53  Tex.  121;  1  Daniel  on  Negotiable  Instruments,  sec. 
812.  There  being  evidence  tending  to  show  a  failure  of  the 
consideration  for  the  note  itself,  the  defendants  below  contend 
that  after  they  had  offered  such  testimony,  the  burden  of 
proof  was  shifted  to  the  plaintiff,  and  that  it  then  devolved 
upon  him  to  prove  that  he  obtained  the  note  without  notice 
of  this  infirmity,  and  for  value.  This  may  be  the  rule  be- 
tween the  maker  and  payee,  or  an  indorsee  and  his  imme- 
diate indorser,  but  not  when  the  plaintiff  is  a  remote  indorsee, 
and  sues  no  one  in  privity  with  himself.  In  such  case,  the 
defendant  is  required,  under  the  law,  to  assume  the  double 
burden  of  establishing  not  only  the  failure  of  the  original  con- 
sideration for  the  note,  but  also  that  the  plaintiff  acquired 
the  same  with  notice,  or  without  paying  a  valuable  considera- 
tion. In  the  present  instance,  there  is  no  proof  whether  plain- 
tiff had  notice,  or  paid  value  or  not.  We  think  that,  under 
the  circumstances  of  this  case,  there  was  no  error  in  the  charge 
of  the  court  in  the  particular  here  complained  of;  and  this  will 
also  dispose  of  the  fourth  assignment  of  error,  which  presents 
the  same  question  upon  the  action  of  the  court  in  refusing  to 
allow  a  special  instruction  upon  the  burden  of  proof:  1  Daniel 
on  Negotiable  Instruments,  sees.  165,  812,  814,  et  seq.;  Blum 
v.  Logging,  53  Tex.  121;  Greneauz  v.  Wheeler,  6  Tex.  615; 
Collins  V.  Gilbert,  94  U.  S.  753.  We  do  not  determine  where 
the  burden  of  proof  would  be  if  the  note  originated  in  fraud 
perpetrated  upon  the  maker.  The  court  did  not  charge  upon 
this  subject  at  all,  but  only  referred  to  the  issue  of  fraudulent 
representations,  etc.,  as  affecting  the  right  of  defendants  to 
plead  the  failure  of  consideration  in  case  no  deception  was 
practiced  on  the  maker,  and  then  but  incidentally.  The  de- 
fendants requested  no  charge  upon  the  subject,  and  have  not 
presented  any  assignment  of  error  which  in  any  wise  raises 
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the  question:  Blum  v.  Loggins,  53  Tex.  121;  1  Daniel  on  Ne- 
gotiable Instruments,  sees.  166,  815.  Neither  this  question, 
however,  nor  those  already  considered  could  scarcely  be  of 
controlling  importance,  or  would  affect  the  correctness  of 
the  judgment  rendered  below,  as  will  appear  from  a  consid- 
eration of  the  third  assignment  of  error,  which  is  as  follows: 
"The  court  erred  in  that  part  of  its  charge  wherein  it  says: 
*If  the  notes  were  transferred  to  Mrs.  Pierce  in  payment  or 
satisfaction  to  her  for  money  procured  for  an  advancement  to 
Shumard,  and  she  had  no  notice  of  any  failure  of  considera- 
tion in  the  same,  if  any,  then  the  plaintiff  would  be  entitled 
to  recover  ';  because  the  same  is  not  the  law  applicable  to  this 
case." 

It  is  not  questioned  by  the  plaintiffs  in  error  that  Mrs. 
Belle  Pierce  (now  Shumard)  did  in  fact  acquire  the  note  with- 
out notice  or  knowledge  of  any  fraud  or  failure  of  considera- 
tion. She  thereafter  transferred  the  note  to  the  plaintiff. 
She  had  obtained  title  to  the  note  through  M.  A.  Shumard, 
the  first  indorsee.  We  think  that  the  above  instruction  of 
the  court  was  correct.  It  is  the  settled  law  of  this  state  that 
one  who  acquires  a  negotiable  promissory  note  in  payment  of 
an  existing  debt  is  a  purchaser  for  value  and  in  the  usual 
course  of  trade:  Heffron  v.  Cunningham,  76  Tex.  318,  and 
authorities  cited;  Blum  v.  Loggins,  53  Tex.  137;  Ahtin^a  ExW 
V.  Cundiff,  52  Tex.  453.  We  also  hold,  upon  equally  as  good 
authority,  that  as  Mrs.  Pierce  had  thus  acquired  title  to  the 
note  in  good  faith  and  for  value,  it  is  immaterial  whether  the 
plaintiff  paid  value,  or  had  notice  at  the  time  when  she  trans- 
ferred the  note  to  him,  if  in  fact  the  title  passed  to  him  by 
the  transfer.  He  is  protected  by  reason  of  her  perfect  title  to 
the  instrument,  and  as  she  could  undoubtedly  have  recovered 
upon  the  note,  so  can  he  by  reason  of  possessing  her  indefeas- 
ible rights  in  the  paper.  This  view  of  the  case  would  seem 
to  necessarily  lead  to  an  affirmance  of  the  judgment  so  far  as 
the  issues  of  law  are  concerned:  Watson  v.  Flanagan,  14  Tex. 
354;  ^fcAlpin  v.  Finch,  18  Tex.  831;  Blum  t.  Loggins,  53 
Tex.  121;  Scotland  County  v.  Hill,  132  U.  S.  107;  1  Daniel 
on  Negotiable  Instruments,  sees.  803  et  seq. 

The  fifth  assignment  of  error  is  too  indefinite  to  require 
consideration.  It  is  to  the  effect  that  "  the  court  erred  in  re- 
fusing to  grant  a  new  trial  for  the  reasons  set  forth  in  th* 
motion  therefor." 

We  recur  now  to  the  first  assignment  of  error,  which  com- 
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plains  of  the  refusal  of  the  court  to  grant  the  application  for 
a  continuance.  It  was  the  third  application.  Its  purpose 
was  to  obtain  the  testimony  of  the  plaintiflF,  by  wliom  defend- 
ants say  that  they  expected  to  prove  that  he  obtained  the 
note  with  notice  of  the  fraud  and  failure  of  consideration,  and 
without  paying  a  valuable  consideration.  We  have  already 
held  that  these  facts,  if  established,  could  not  have  the  effect 
of  defeating  plaintiff's  right  of  recovery  derived  through  Mrs. 
Pierce.  The  refusal  of  the  continuance  worked  no  injury, 
therefore,  to  the  defendants.  But  the  application  is  fatally 
defective  in  diligence.  The  defendants  waited  more  than 
two  years  after  suit  before  taking  any  action  to  obtain  the 
plaintiff's  testimony,  and  then  obtained  a  subpoena  and  filed 
interrogatories  only  a  short  time  before  the  trial,  notwith- 
standing the  fact  that  they  had  already  been  granted  two 
continuances  in  the  case.  The  application  was  properly  de- 
nied. 

We  conclude  that  the  judgment  ought  to  be  affirmed. 


Neootiablc  Instbumknts  —  Burden  op  Proot.  —  A  plaintiff  saing 
apoa  a  negotiable  note  or  bill  is  presumed,  in  the  first  instance,  to  be  a  bona 
fide  holder,  but  when  the  maker  has  shown  that  the  note  was  obtained  by 
fraud,  the  plaintiff  may  then  be  required  to  show  under  what  circumstances 
and  for  what  ralue  he  became  the  holder:  Vosburgh  r.  Ditftndorf,  119  N.  Y. 
357;  16  Am.  St.  Rep.  836;  Tahw  v.  Merchants'  Nat.  Baiik,  48  Ark.  454;  3 
Am.  St.  Rep.  241;  Williams  y.  Huntington,  68  Md.  590;  6  Am.  St.  Rep.  477; 
Henry  v.  Sneed,  99  Mo.  407;  17  Am.  St.  Rep.  580;  Commercial  Bank  v.  Bur- 
gw;,n,  108  N.  C.  62;  23  Am.  St.  Rep.  49;  Joy  t,  Diefendorf,  130  N.  Y.  6;  27 
Am.  St.  Rep.  484;  Lamhe  r.  Burke,  132  Pa.  St.  413.  It  is  not  sufficient  for 
the  defendant  in  such  a  case  to  show  that  the  note  was  procured  without 
consideration;  fraud  must  be  proved  in  order  to  cast  the  burden  of  proof  on 
the  holder:  Oalvin  v.  Meridian  Nat.  Bank,  129  Ind.  439.  The  indorsee  must 
recover,  unless  the  defendant  shows  that  such  indorsee  had  notice  of  a  failure 
of  consideration,  —  mere  suspicion  will  not  do:  National  Bank  v.  Anderson  di 
Co.,  28  S.  0.  143.  Similarly,  where  the  instrument  is  shown  to  be  tainted 
with  usury,  the  burden  of  proof  lies  on  the  indorsee  to  show  that  he  is  a 
bona  fide  purchaser  for  value,  before  maturity,  and  without  notice:  Knox 
V.  Williams,  24  Neb.  630;  8  Am.  St.  Rep.  220;  Blackwell  v.  Wright,  27  Neb, 
269;  20  Am.  St.  Rep.  662.  And  where  there  has  been  a  material  alteration 
in  a  note,  the  burden  of  proof  is  on  the  holder  to  show  that  the  alteration 
was  innocently  made:  Croswell  v.  Labree,  81  Me.  44;  10  Am.  St.  Rep.  238. 
See  also  notes  to  Bedell  v.  Herring,  11  Am.  St.  Rep.  323,  324;  CommercioU 
Bank  V.  Bui  jwyn,  23  Am.  St.  Rep.  50. 

Antecedent  Debt  a  Valuable  Consideration. — One  who  takes  nego< 
tiable  paper  in  payment  of  antecedent  debt,  before  maturity,  and  without 
notice  of  any  detect  therein,  is  a  holder  for  value:  Tabor  v.  Merchants  Nat. 
Bank,  48  Ark.  454;  3  Am.  St.  Rep.  241;  Fitzgerald  v.  Barker,  96  Mo.  661; 
9  Am.  St.  Rep.  375;    contra.  First  NaL  Bank  v.  Strauss,  66  Miss.  479;  '4 
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Am.  St.  Rep.  579.  But  to  protect  the  transferee,  the  debt  must  have  l)eea 
actually  and  absolutely  extinguished  in  consideration  of  the  transfer:  Mayer 
T.  Heidelhnch,  123  N.  Y.  332.  And  whether  the  debt  has  been  so  extin* 
guished  is  a  question  for  the  jury:  Burrouglm  v.  Ploof,  73  Mich.  607. 

Nbqotiabls  Instruments  —  Rights  of  Onk  Purchasing  f&om  Bona 
FiDB  PuRCHA.SER.  —  Boiin  fide  holder  of  a  negotiable  note  may  transfer  good 
title  thereto  to  one  who  has  notice  of  the  fraudulent  character  of  the  paper: 
Vonhurgh  V.  Diofetidorf,  1 19  N.  Y.  357;  16  Am.  St.  Rep.  836.  See  also  not* 
to  Bedell  t.  Hening,  11  Am.  St.  Rep.  322. 


Atascosa  County  v.  Angus. 

[83  Texas,  202.] 
Mechanic's  Lien  not  Enforced  against  Public  Buildings.  — Builders' 
and  meclianics'  liens  can  only  be  creatccl  against  public  buildings  and 
grounds  when  the  riijht  is  expressly  conferred  by  the  statute,  and  the 
grant  of  a  lien  against  "all  buildings"  will  not  be  held  to  include  publio 
buildings  and  grounds,  unless  they  are,  by  the  express  terms  of  the  stat- 
ute, included  within  its  operation.  The  legislature  of  Texas  has  not 
named  this  class  of  public  property  as  affected  by  such  liens,  nor  has  it 
prescribed  any  methoil  by  which  they  can  be  fixed  or  enforced. 

W.  J.  Bowen^  for  the  appellant. 

No  brief  for  the  appellee. 

Fisher,  J.,  Section  A.  James  Angus,  plaintiff  below, 
brought  this  suit  against  Oscar  Crawford  and  Atascosa 
County.  He  seeks  to  recover  against  Crawford  a  judgment 
for  the  sum  of  1334  for  services  rendered  by  plaintiff  in  labor 
expended  in  erecting  the  court-house  of  Atascosa  County, 
Crawford  being  the  contractor  with  the  county  for  the  erec- 
tion of  the  court-liouse.  He  asked  for  judgment  against  the 
county  of  Atascosa,  establishing  and  enforcing  a  laborer's, 
builder's,  and  mechanic's  lien  upon  the  court-house  and  pub- 
lic square  of  the  county  where  said  building  is  situated. 

The  court  below  rendered  judgment  in  favor  of  plaintiff 
against  Crawford  for  the  amount  sued  for,  and  against  Atas- 
cosa County,  foreclosing  a  builder's  and  mechanic's  lien  on 
the  court-house  and  public  square  of  said  county,  with  an 
order  of  sale  of  said  property  to  satisfy  the  judgment.  The 
county  of  Atascosa  alone  appeals. 

The  only  question  tliat  we  consider  in  disposing  of  this  case 
is.  Do  the  laws  of  this  state  create  and  permit  the  enforcement 
of  builders'  and  mechanics'  liens  against  the  court-house  and 
public  square  of  a  county?    The  statutes  of  this  state  that 
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<;reate  liens  upon  buildings  and  grounds  in  favor  of  builders 
«nd  mechanics,  and  that  provide  the  method  of  enforcing  and 
establishing  such  liens,  do  not,  in  express  terms,  grant  liens 
against  a  court-house  and  public  square,  or  other  public  build- 
ing used  for  public  purposes.  For  reasons  of  public  policy 
and  the  public  necessity,  courts,  in  construing  statutes  that 
create  liens  against  buildings,  generally  do  not  include  within 
the  operation  of  the  statute  buildings  and  grounds  used  and 
devoted  to  public  purposes  and  uses,  and  that  are  constructed 
for  such  purpose.  The  weight  of  authority  numerically,  and 
also  for  the  better  reason,  assert  the  rule  that  builders'  and 
mechanics*  liens  can  only  be  created  against  public  buildings 
and  grounds  when  the  right  is  expressly  conferred  by  the 
statute;  that  the  grant  of  lien  against  "all  buildings "  will 
not  be  held  to  include  public  buildings  and  grounds,  unless 
they  are,  by  the  express  terms  of  the  statute,  included  within 
its  operation:  Breneman  v.  Harvey^  70  Iowa,  480;  Leonard  v. 
City  of  Brooklyn,  71  N.  Y.  499;  27  Am.  Rep.  80;  Foster  v. 
Fowler,  60  Pa.  St.  27;  Board  etc.  of  Panola  Co.  v.  Gillan,  59 
Miss.  199;  Secrist  v.  Board  of  Comm'rs,  100  Ind.  59;  Board  of 
Cumm'ra  v.  0' Conner,  86  Ind.  531;  44  Am.  Rep.  338;  Whiting 
V.  Story  County,  54  Iowa,  81;  37  Am.  Rep.  189;  Fatout  v. 
School  Commissioners,  102  Ind.  224;  Thomas  v.  Urhana  School 
Dist.,  71  111.  284;  Guest  v.  Lower  Merion  Water  Co.,  142  Pa. 
St.  610;  Hovey  v.  East  Providence,  R.  I.,  July  5,  1890,  20  Atl. 
Rep.  205;  2  Jones  on  Liens,  sec.  1375;  Phillips  on  Mechanics' 
Liens,  sec.  179;  2  Dillon  on  Municipal  Corporations,  sec.  577. 

The  legislature,  in  carrying  into  effect  the  constitutional 
provisions  on  the  subject  of  mechanics'  liens,  has  not  named 
this  class  of  public  property  as  affected  by  such  liens;  and  in 
providing  the  method  by  which  those  liens  are  fixed,  has 
failed,  in  the  laws  that  regulate  such  procedure,  to  recognize 
any  right  to  fix  liens  against  such  public  property  as  in  con- 
troversy here. 

We  conclude  the  case  should  be  reversed  and  dismissed  as 
to  Atascosa  County.  

Public  Frofibtt  awd  Public  Buildings  »r«  not  sabjeet  to  mechanics' 
liens:  Mayrhofer  v.  Board  of  Education,  89  Cal.  110;  23  Am.  St.  Rep.  451; 
Bata  T.  Sa^a  Barbara  County,  90  Cal.  643. 
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Alston  v.  Emmbeson. 

[83  Texas,  asL] 

Jddomknt  without  Servick  on  Minor  Dbrndants  Bipriuntkd  bt 
Guardian  ad  Litem  not  Void.  — A  judgment  rendered  wlthoat  actual 
••rrice  of  process  on  minor  defendants  who  were  represented  by  a  guar- 
dian ad  litem  appointed  by  the  court  is  not  void,  and  cannot  be  attacked 
collaterally. 

JUDOHENT  NOT  VoiD  BECAUSE  It  OmITS  TO  DISPOSE  OF  RiOHTS  OF  ALL  PAR- 
TIES TO  Suit.  —  The  omission  in  a  final  judgment  rendered  in  a  suit  for 
partition  to  name  one  of  the  parties  shown  by  the  pleadings  to  have  an 
interest  in  the  land  does  not  render  the  judgment  void,  and  parties  not 
injured  by  such  omission  cannot  take  advantage  thereof.  It  may  also 
be  presumed,  in  support  of  the  judgment,  that  some  reason  waa  shown  in 
the  proceedings  for  the  omission. 

Word  and  Reeves^  and  C.  F.  Clint,  for  the  appellants. 
Cobb  and  Avery,  for  the  appellee. 

Stayton,  C.  J.  This  action  was  brought  by  appellee  to  re- 
cover lands  which  once  belonged  to  John  D.  Alston,  and  the 
rights  of  the  parties  depend  on  the  validity  of  a  judgment 
through  which  the  lands  were  partitioned  among  his  heirs. 
The  original  decree  directing  partition  was  entered  on  April 
29,  1878,  by  the  district  court  for  Dallas  County,  and  the  re- 
port of  commissioners  was  approved  and  final  partition  made 
on  May  7,  1879. 

Appellants  took  a  part  of  the  land  in  controversy,  as  heirs, 
iti  that  partition,  and  the  residue  of  that  in  controversy  was 
set  apart  to  another  heir  of  John  D.  Alston,  and  the  interests 
of  these  persons  were  acquired  by  appellee  under  sales  made 
under  executions  against  these  distributees  for  costs  of  parti- 
tion adjudged  against  them.  These  sales  are  admitted  to 
have  been  regularly  made,  and  it  is  further  conceded  that 
appellee  paid  valuable  consideration  without  knowledge  of 
any  vice  in  the  judgment  under  which  the  executions  issued; 
but  it  is  claimed  that  tiie  judgment  was  void  because  appel- 
lants, who  were  minors  when  the  judgment  was  rendered, 
were  not  cited,  although  they  were  represented  by  a  guardian 
od  litem,  appointed  by  the  court. 

The  suit  in  which  the  judgment  in  question  was  entered 
was  brought  by  the  other  heirs  of  John  D.  Alston  against  ap- 
}>cllants  on  September  20,  1875,  and  citations  to  the  defend- 
ants were  issued  on  the  day  the  suit  was  brought.  conuiiMntiing 
them  to  appear  at  the  next  October  term  of  the  court|  but  the 
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returns  made  on  these  citations,  on  the  27th  and  29th  of  the 
same  month,  showed  that  iLey  were  not  served,  because  de- 
fendants were  not  to  be  found  in  Dallas  County,  and  no  other 
citations  were  found  among  the  papers  of  the  case,  and  the 
record  does  not  affirmatively  show  that  any  others  were  issued. 

This  is  an  agreed  case,  and  the  other  facts  affecting  the 
question  of  jurisdiction  are  thus  given:  — 

"6.  The  following  entry  is  made  on  the  judge's  docket, 
viz.:  '  October  terra,  1875,  Philip  Lindsley  appointed  guardian 
ad  litem  for  the  defendants,  Thomas  and  Richard  Alston/ 
There  is  nothing  else  to  indicate  when  the  guardian  ad  litem 
was  appointed.  June  15,  1876,  the  guardian  ad  litem  filed 
for  the  said  Thomas  and  Richard  Alston  an  answer  contain- 
ing a  general  and  special  demurrer  and  a  general  denial. 
Said  guardian  represented  said  minors  throughout  said  pro- 
ceedings, and  in  the  judgment  affirming  the  report  of  the 
commissioners  appointed,  as  hereinafter  shown,  to  divide  the 
land,  a  fee  of  twenty-five  dollars  was  allowed  said  guardian 
ad  litem  for  his  services  as  such. 

"  7.  April  29,  1878,  John  M.  Stemmons  was  permitted  to 
intervene  in  said  cause.  In  his  plea  of  intervention  filed  on 
said  date,  he  alleged  that  on  April  9,  1858,  Richard  Alston, 
Sen.,  father  of  defendants,  Thomas  and  Richard  Alston,  sold 
by  metes  and  bounds  50  acres  of  said  426  acres  survey  to 
Jesse  Atterburry,  and  that  Atterburry  afterward  sold  the  same 
to  Estes,  and  Estes  afterward  sold  the  same  to  intervener; 
intervener  asked  that  fifty  acres  of  the  land  to  which  Richard 
and  Thomas  Alston  were  entitled  by  reason  of  their  heirship 
from  their  father,  Richard  Alston,  Sen.,  be  set  aside  to  him. 

"8.  April  29,  1878,  judgment  was  rendered  in  said  cause. 
There  were  no  recitals  in  said  judgment  that  defendant  had 
been  served  with  citation,  or  that  the  court  had  jurisdiction 
over  their  persons,  other  than  the  following  recital  in  the 
judgment,  viz.:  'This  day  came  the  parties  by  their  attor- 
neys, and  waive  a  jury,  and  submit  the  matters  in  contro- 
versy, as  well  of  fact  as  of  law,  to  the  court;  and  the  evidence 
and  argument  of  counsel  being  heard,'  etc.  This  judgment 
determined  the  interest  of  each  of  the  parties  in  said  tract  of 
land.  The  interest  of  Richard  and  Thomas  Alston  together 
was  adjudged  to  be  one  sixth,  out  of  which  it  was  decreed  that 
the  intervener,  John  M.  Stemmons,  was  entitled  to  fifty  acres. 
Commissioners  were  appointed  to  partition  said  survey  in  ac- 
cordance with  said  judgment,  and  were  directed  to  set  aside 
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to  intervener  fifty  acres  out  of  the  one  sixth  adjudged  to  the 
aaid  Richard  and  Thomas  Alston. 

"9.  The  original  petition  filed  in  said  partition  proceedings 
represented  that  there  were  four  of  the  Angell  heirs,  entitled 
together  to  one  twelfth  of  said  survey;  the  four  heirs  were 
named.  The  decree  made  no  mention  of  Thomas  Angell,  one 
of  the  Angell  heirs,  but  it  ascertained  and  named  the  parties 
to  whom  the  land  in  controversy  jointly  belonged,  and  as- 
signed to  each  one  his  interest,  naming  the  three  Angell  heirs 
entitled  to  one  twelfth,  and  upon  this  basis  partition  was 
made.  After  the  original  petition  was  filed,  it  appears  of  rec- 
ord that  leave  was  given  plaintiffs  to  file  an  amended  petition; 
but  no  amended  petition  was  found  among  the  papers  of  the 
cause." 

Appellants,  over  objection  of  appellee,  testified  that  they 
were  never  served  with  citation  in  this  partition  suit,  but  that 
they  knew  of  the  proceedings  and  partition  under  them  a  few 
days  after  the  commissioners  partitioned  the  land;  and  one  of 
them  at  time  of  trial  was  twenty-seven  years  old,  and  the 
other  twenty-nine. 

"It  is  admitted  by  the  parties  that  unless  it  affirmatively 
appears  from  the  record  as  above  set  out  in  said  partition  pro- 
ceedings that  the  court  did  not  have  jurisdiction  over  the 
persons  of  defendants,  or  unless  they  could  show  a  want  of 
jurisdiction  over  their  persons  by  oral  evidence,  that  then  said 
judgment  is  valid  and  binding  on  defendants.  The  parties 
therefore  submit  for  the  decision  of  the  supreme  court  tlie 
following  issues:  — 

"1.  Does  the  record  in  said  partition  proceedings  as  above 
set  out  show  affirmatively  the  want  of  jurisdiction  over  the 
persons  of  defendants? 

"  2.  If  the  record  does  not  show  the  want  of  jurisdiction 
over  the  persons  of  defendants,  can  it  be  shown  by  the  oral 
evidence  of  the  defendants  themselves  in  this  proceeding? 

*'3.  If,  however,  the  court  did  not  have  jurisdiction  ovet 
the  persons  of  the  defendants,  but  nevertheless  app>ointed  a 
guardian  ad  litem  for  them,  who  represented  them  through- 
out the  proceedings,  what  would  be  the  effect  of  the  judg- 
ment rendered  under  such  circumstances  against  the  minor 
defendants? 

"4.  If  the  judgment  rendered  in  said  partition  proceedings 
is  valid  and  binding  on  these  defendants,  would  it  be  res  ad- 
judicata  as  to  any  other  title  except  that  which  the  record 
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above  set  out  shows  to  have  been  involved  in  that  proceeding? 
and  if  it  was  not,  does  the  evidence  show  that  John  D.  Alslou 
gave  the  survey  to  the  father  of  these  defendants?  or  does  the 
evidence  show  a  title  by  limitation  in  them  under  the  ten 
years'  statute  of  limitation? 

"5.  It  is  agreed  that  the  court  may  render  such  judgment 
as  the  law  and  facts  may  warrant." 

In  the  view  taken  of  one  question  involved  in  this  case,  it 
is  not  necessary  to  consider  the  first  and  second  issues  sub- 
mitted; for  if  it  be  conceded  that  it  was  shown  in  any  lawful 
manner  that  appellants  were  never  served  with  process  in  the 
partition  suit,  still  all  the  members  of  this  Court  concur  in 
holding,  under  the  former  decisions  of  this  court,  that  the 
judgment  through  which  appellee  acquired  right  was  at  most 
only  voidable. 

It  appears  that  appellants  were  represented  by  a  guardian 
ad  litem  appointed  by  the  court,  and  the  question  whether  a 
judgment  rendered  under  such  circumstance  against  a  minor 
not  actually  brought  into  court  by  service  of  process  was  void 
or  only  voidable  was  considered,  after  having  been  long  held 
under  advisement,  by  this  court  in  the  case  of  McAnear  v. 
Epperson,  54  Tex.  220,  38  Am.  Rep.  625,  in  which  it  was  held 
that  a  judgment  rendered  without  actual  service  of  process  on 
the  minors  who  were  represented  by  a  guardian  ad  litem  was 
not  void.  That  decision  has  doubtless  been  often  acted  upon, 
it  has  become  a  rule  of  property,  and  in  view  of  the  great 
conflict  of  authority  upon  the  question  involved,  were  this  not 
so,  we  would  not  feel  authorized  now  to  establish  a  difierent 
rule.  The  case  referred  to  is  in  harmony  with  the  former  de- 
cisions of  this  court:  Thomas  v.  Jones,  10  Tex.  52;  Kegans  v. 
Allcorn,  9  Tex.  34;    Wheeler  v.  Ahrenbeak,  54  Tex.  536. 

Cases  have  been  before  this  court  on  appeal  or  writ  of  error 
in  which  judgments  were  reversed  for  want  of  service  on 
minors,  notwithstanding  they  were  represented  by  guardians 
ad  litem,  and  expressions  may  be  found  in  some  of  these  cases 
from  which  the  inference  might  be  drawn  that  the  writer  of  the 
opinion  may  have  inclined  to  the  view  that  judgments  ren- 
dered under  such  circumstances  were  void:  Kremer  v.  Haynie, 
67  Tex.  451;  Sprague  v.  Haines,  68  Tex.  218.  The  difference 
between  void  and  voidable  judgments,  and  between  direct  and 
collateral  attacks  on  judgments,  is  too  well  understood  to  now 
require  statement. 
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The  judgment  under  consideration  in  this  proceeding  must 
be  held  binding  on  appellants. 

It  is  contended,  however,  that  the  judgment  partitioning 
the  estate  of  the  grandfather  of  appellants  would  not  operate 
as  a  bar  to  any  right  they  may  have  taken  by  inheritance 
from  their  father,  and  it  seems  to  be  claimed  that  their  father 
acquired  title  to  the  tract  of  land  of  which  that  in  contro- 
versy is  a  part  through  a  verbal  gift  from  their  grandfather, 
as  well  as  by  adverse  possession.  We  are  of  opinion,  how- 
ever, that  there  was  no  evidence  sufficient  to  show  that  the 
father  of  appellants  had  acquired  title  by  verbal  gift  from 
their  grandfather,  nor  to  show  that  their  father  or  themselves 
had  acquired  title  by  limitation,  and  it  therefore  becomes 
unnecessary  to  inquire  whether  the  rule  asserted  in  Thompson 
V.  Cragg,  24  Tex.  582,  would  have  application  were  the  facts 
sufficient  to  show  title  to  the  land  in  the  father  of  appellants. 

The  sale  under  execution  through  which  appellee  claims 
was  made  in  September,  1879,  and  passed  all  interest  appel- 
lants had  in  the  tract  of  land  set  apart  to  them,  and  as  this 
action  was  instituted  on  October  7, 1886,  appellants  could  not 
have  acquired  title  to  any  of  that  land,  or  to  the  land  set 
apart  to  the  other  heir  of  John  D.  Alston,  by  limitation,  even 
if  they  had  been  shown  to  have  been  in  continuous  possession 
of  those  parts  of  the  tract  at  all  times  since  appellee  acquired 
right;  but  it  is  not  shown  that  they  have  ever  had  possession 
of  those  parts  at  any  time. 

It  is  urged  that  the  judgment  rendered  in  the  partition  suit 
was  void  because  it  did  not  dispose  of  the  rights  of  all  parties 
to  it.  This  is  based  on  the  fact  that  the  original  petition 
alleged  that  the  four  Angell  heirs  were  entitled  together  to 
one  twelfth  of  the  tract  to  be  partitioned,  whereas  the  final 
decree  g&Te  one  twelfth  of  the  tract  to  three  of  the  Angell 
heirs,  and  made  no  mention  of  the  fourth.  This  fact  would 
strengthen  the  inference  which  arises  from  other  parts  of  the 
record,  that  the  record  of  the  proceedings  in  the  partition 
suit  produced  on  the  trial  of  this  cause  was  not  a  complete 
record,  and  it  might  be  presumed  that  when  leave  to  do  so 
was  given,  an  amended  petition  was  filed  which  showed  why 
one  of  the  Angell  heirs  ought  or  could  not  longer  be  a  party 
to  the  suit,  and  why  the  one  twelfth  of  the  tract  should  be 
given  to  three  instead  of  four;  but  if  the  decree  did  in  fact 
fail  to  dispose  of  the  right  of  one,  a  party  to  the  proceeding 
and  having  an  interest  in  the  land,  this  would  not  render  the 
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decree  void,  nor  could  appellants  take  advantage  of  any  such 
defect  in  the  proceedings  not  operating  to  their  injury,  in 
order  to  invalidate  the  title  of  appellee  acquired  through  sales 
made  under  process  issued  against  themselves  and  another 
under  that  decree. 

We  find  no  error  in  the  judgment,  and  it  will  be  aflBrraed. 


JuDOHEMTS  AGAINST  MiNOSS.  — The  general  rule  is,  that  jodgment  against 
•D  infant  defendant  cannot  properly  be  rendered  in  a  civil  action,  unless  he 
has  a  gnardian  who  may  defend  in  his  behalf :  Johnson  v.  Waterhouse,  152  Mass. 
585;  23  Am.  St.  Rep.  858.  Unless  a  guardian  ad  litem  is  appointed  for  the 
infant,  judgment  against  him  is  erroneous  and  reversible:  Griffith  v.  Ventres, 
91  Ala.  366;  24  Am.  St.  Rep.  918;  even  though  counsel  enters  an  appearance 
for  him:  Brown  v.  Downing,  137  Pa.  St.  569.  But  the  appearance  of  a  gen- 
eral guardian  will  be  suflBcient  to  give  the  court  jurisdiction  of  an  infant: 
Wtitern  L.  Co.  v.  Phillips,  94  Cal.  54.  Nor  is  the  fact  that  an  infant  was 
not  personally  served  with  a  summons,  in  a  proceeding  to  sell  land  to  make 
assets,  service  being  made  upon  his  mother,  such  an  irregularity  aa  will  au- 
thorize the  vacation  of  an  order  of  sale  and  of  confirmation,  where  it  appears 
that  the  infant  was  represented  by  a  guardian  ad  litem:  Carter  v.  Rountree, 
109  N.  C.  29.  Under  a  statute  allowing  personal  service  to  be  made  on  an 
infant  defendant  over  fourteen  years  of  age,  it  was  held  that,  although  the 
court  thereby  acquired  jurisdiction  of  his  person,  it  was  error  to  proceed  to 
judgment  without  appointing  a  guardian  ad  litem,  and  the  judgment  was 
therefore  voidable:  Eisenmenger  v.  Murphy,  42  Minn.  84;  18  Am.  St.  Rep. 
493.  The  guardian,  however,  must  be  a  party  as  guardian,  and  not  merely 
as  an  individual,  or  the  judgment  will  not  bind  the  infant:  Salter  v.  Salter, 
80  Ga.  178;  12  Am.  St.  Rep.  249.  But  if  the  infant  is  regularly  brought 
into  court,  and  a  guardian  appointed,  he  will  be  as  much  bound  by  the  pro- 
ceedings as  an  adult:  Sites  v.  Eldredge,  45  N.  J.  Eq.  632;  14  Am.  St.  Rep. 
769  (a  case  of  partition).  As  to  service  of  process  on  infants,  see  note  to 
Welch  V.  Agar,  20  Am.  St.  Rep.  382. 

Decree  in  Partition,  Who  mat  Complain  ot.  —  If  the  persons  not  made 
parties  are  satisfied,  those  who  were  cannot  be  heard  to  complain:  WiUiarna 
V.   Wescott,  77  Iowa,  332;  14  Am.  St.  Rep.  287. 

Peesumptions  in  Favor  of  Reoolaritt  of  Judicial  Procredings: 
See  notes  to  Heney  r.  WaUih,  8  Am.  St.  Rep.  691,  and  MeOowem  r.  Luf- 
burrow,  14  Am.  St  B«p.  18^ 
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Cooper  v.  City  op  Dallas. 

[83  T«XAS,239.] 

MinrioiPAL   Corporation,   LiABiLirr  of,  torn  Damaqb  to  Propirtt   is 

Gradino  and  Skwkrino  its  Strekts.  — Under  the  constitutioa  of 
Texas,  a  city  ia  liable  for  damage  to  private  property  resulting  from  the 
overflow  of  water  caused  by  its  rais^iug  the  grade  of  th«  street  above  the 
adjoining  lots,  and  its  failure  to  provide  a  sufficient  sewer  to  carry  off 
the  water,  notwithstanding  it  has  authority  by  its  charter  to  grade  its 
streets  and  lay  sewers  therein. 
DoTT  or  Pakty  Injured  to  Usb  Cakb  and  Means  to  Avoid  Injury.— 
A  person  is  bound  to  use  ordinary  and  reasonable  care  and  means  to 
prevent  an  injury  and  the  consequences  of  it,  and  he  can  only  recover 
damages  for  such  losses  as  could  not  by  such  care  and  means  be  avoided, 
but  what  constitutes  such  care  and  means  is  a  question  for  the  jury  to 
decide.  And  while  it  may  be  the  duty  of  the  injured  party  to  incur  a 
moderate  expense  to  protect  himself  from  damages,  what  may  be  treated 
as  moderate  will  depend  upon  many  considerations,  and  must  be  deter- 
mined  by  the  peculiar  circumstances  of  each  case. 

Alexander  and  Clark^  and  George  H.  Plowman^  for  the  ap- 
pellant. 

A.  P.  Wozencraft  and  M.  Trice,  for  the  appellee. 

Henry,  A.  J.  This  suit  was  brought  by  the  appellant  to  re- 
cover damages  caused  by  an  overflow  of  his  premises.  The 
case  is  presented  to  us  upon  the  following  agreed  statement: 
"  Said  waters  were  caused  to  flow  upon  said  lands,  first  on 
April  23d,  and  then  on  the  24th,  1887,  by  the  city  of  Dallas, 
in  the  exercise  of  its  authority,  conferred  upon  it  by  its  char- 
ter, by  grading  and  paving  Elm  Street  and  Preston  Street, 
the  grade  of  said  streets  being  thereby  raised  higher  than  the 
adjacent  lands  and  the  lands  of  the  plaintiff",  and  by  reason 
of  the  insufficiency  of  the  sewer  laid  by  the  city  in  the  alley 
in  the  rear  of  the  plaintiff" 's  said  premises,  and  by  reason  of 
the  stopping  up  of  a  catch-basin  on  Preston  Street  at  the 
mouth  of  said  sewer,  whereby  the  waters  gathered  on  Elm 
and  Preston  streets  were  concentrated  at  a  point  just  east  of 
plaintiff" 's  said  home,  and  were  discharged  upon  his  premises. 
Plaintiff" 's  premises,  at  a  cost  of  five  hundred  dollars,  could 
have  been  raised  to  the  grade  of  the  streets  so  as  to  have  pre- 
vented the  overflow.  It  was  shown  that  plaintiff" 's  property, 
like  all  other  property  on  Elm  and  Preston  streets,  was  greatly 
increased  in  value  by  reason  of  the  grading  and  paving  of  Elm 
and  Preston  streets." 

The  court  charged  the  jury  that  the  city  had  the  right  to 
grade  and  pave  the  streets  and  to  construct  the  sewer;  and 
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further,  that  "  it  appearing  from  the  evidence,  without  con- 
tradiction, that  the  plaintiff  contributed  by  his  own  negli- 
gence to  the  damages  he  complained  of,  and  that  but  for  his 
own  negligence  such  damages  would  not  have  occurred,  he  is 
not  entitled  to  recover  for  such  damages.  You  are  therefore 
instructed  to  return  a  verdict  for  the  defendant." 

We  find  nothing  in  the  record  justifying  this  charge,  or 
tending  to  show  that  plaintiff  was  guilty  of  contributory  neg- 
ligence. It  is  suggested  in  argument  that  the  charge  was 
given  because  the  court  felt  constrained  to  follow  an  unpub- 
lished opinion  of  the  commission  of  appeals  in  the  case  of  Wal- 
lace V.  City  of  Dallas,  rendered  in  1884,  a  case  to  which  we 
do  not  now  have  access. 

There  are  numerous  decisions  holding  that  acts  done  in 
the  proper  exercise  of  governmental  powers,  and  not  directly 
encroaching  upon  private  property,  though  their  consequences 
may  impair  its  use,  are  not  a  taking  within  the  meaning  of 
the  constitutional  provision,  and  do  not  entitle  the  owner  of 
such  property  to  compensation  from  the  state  or  its  agents,  or 
give  him  any  right  of  action:  Chicago  v.  Taylor,  125  U.  S. 
164.  We  do  not  doubt  the  correctness  of  such  a  decision  un- 
der laws  only  requiring  compensation  to  be  made  for  property 
taken  for  public  use. 

The  provision  in  our  constitution  now  reads:  "No  person's 
property  shall  be  taken,  damaged,  or  destroyed  for  or  applied 
to  public  use  without  adequate  compensation  being  made,  un- 
less by  the  consent  of  such  persons":  Const.,  art.  1,  sec.  17. 
In  other  states  in  whose  laws  a  like  change  has  been  made, 
the  right  to  recover  damage  where  there  has  been  no  direct  or 
physical  invasion  of  the  property  is  now  recognized:  Chicago 
v.  Taylor,  125  U.  S.  164.  The  same  doctrine  was  announced 
by  this  court  in  the  case  of  Gainesville  etc.  R*y  v.  Hall,  78 
Tex.  169;  22  Am.  St.  Rep.  42. 

"  It  is  the  duty  of  a  person  to  use  ordinary  and  reasonable 
care  and  means  to  prevent  an  injury  and  the  consequences  of 
it,  and  he  can  only  recover  damages  for  such  losses  as  could 
not  by  such  care  and  means  be  avoided  ":  Field  on  Damages, 
sec.  29. 

What  constitutes  such  care  and  means  is  a  question  for  the 
jury  to  decide.  There  may  be  instances  in  which  the  dili- 
gence to  be  exercised  is  so  slight  that  the  court  may  control 
the  issue  by  its  charge.  But  this  case  does  not  belong  to  that 
class.     There  is  nothing  in  the  record  before  us  to  indicate 
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that  it  was  the  duty  of  the  plaintiff  to  expend  five  hundred 
dollars  to  save  his  property  from  damage,  much  less  to  show 
that  the  court  could  take  the  question  from  the  jury.  While 
it  may  be  the  duty  of  the  injured  party  to  incur  a  moderate 
expense  to  protect  himself  from  damages,  what  may  be  treated 
as  moderate  will  depend  upon  many  considerations,  and  must 
be  determined  by  the  peculiar  circumstances  of  each  case. 

There  are  other  questions  in  the  case,  but  as  they  were  not 
passed  upon  in  the  court  below,  we  will  not  consider  them  now. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 


Mdnicipal  (Corporation.  — Liability  for  Damages  Cause©  bt  Over- 
flow Rksultino  irom  Grading  ot  Streets:  See  Bavia  v.  Crawfordavilli; 
119  Ind.  1;  12  Am.  8t.  Rep.  863,  363;  RydUkid  v.  SU  Louis,  98  Mo.  497;  14 
Am.  St.  Rep.  651;  Spongier  v.  San  Francisco,  84  Cal.  12;  18  Am.  St.  Rep, 
158;  Bush  r.  Poitland,  19  Or.  45;  20  Am.  St.  Rep.  789,  and  notes.  A 
municipal  corporation  diverting  the  flow  of  aurfac*  water,  so  that  it  accuma- 
latea  and  flows  upon  abutting  property  where  it  would  not  flow  naturally, 
ia  liable  to  the  abutting  owner  in  damages  for  the  resalting  injury:  Toney 
T.  CUy  o/Scranton,  133  Pa.  St.  173. 

Municipal  Cokporations  —  Liability  for  Defective  Sewers.  —  A 
municipal  corporation  is  liable,  not  only  for  negligence  iu  the  conatructiou  of 
a  sewer,  but  also  for  negligence  in  failing  to  keep  it  in  repair:  Mayor  efr.  of 
Frostburg  v.  Duty,  70  Md.  57.  But  if  a  city  adopts  a  proper  plan  of  drain- 
age, and  lets  a  contract  for  the  doing  of  the  work,  the  contractor  to  use  his 
own  methods  and  means  for  the  construction  of  the  drain,  the  city  is  not 
liable  for  the  contractor's  negligence.  Such  liability  attaches  only  when  the 
city  adopts  a  defective  plan,  and  a  special  injury  results  to  a  property 
owner  by  reason  of  negligence  in  devising  the  plan:  City  of  Seymour  v.  Cuw- 
mina,  119  Ind.  148.  A  town  al^o  is  liable  to  a  land-owner  tor  damages  re- 
sulting from  neglect  to  keep  its  sewers  free  from  obstructions:  Bates  v. 
Weatborough,  151  Mass.  174.  See  also  Pyev.  Mankato,  36  Minn.  373;  1  Am. 
St.  Rep.  671;  HUchim  v.  Mayor,  68  Md.  100;  6  Am.  St.  Rep.  422;  Spmigler 
T.  San  Francisco,  84  Cal.  12;  18  Am.  St.  Rep.  158.  But  where  a  land-owner, 
with  the  consent  of  a  city,  constructed  a  private  sewer  to  connect  with  a 
public  one,  and  the  premises  afterwards  became  the  property  of  the  city,  it 
was  held  that  the  character  of  the  drain  as  a  private  one  was  not  changed 
by  the  transfer  to  the  city,  and  that  another  land-owner,  who,  by  permission 
of  the  city,  connected  his  premises  with  said  drain,  could  not  hold  the  city 
liable  for  flowage  caused  by  obetructiona  therein:  Koamak  v.  Mayor  etc.  of 
New  York,  117  N.  Y.  361. 

Contributory  Nf-ougbnce  will  not  be  imputed  to  plaintiff  in  an  action 
for  injury  caused  by  defective  aewers,  on  the  ground  that  his  house  was  built 
on  an  embankment  made  in  a  dry  run,  by  which  the  nHtural  outlet  for  sur- 
face water  from  the  surrounding  bills  ia  obstructed:  Mayor  tte.  of  Frostburg 
T.  Duty,  70  Md.  47. 

DtTTY  OF  Injured  Person  to  Keep  down  Damaofis:  See  note  to  Wright 
▼.  Bank  of  Metropoli*.  6  Am.  St.  Rep.  364,  365.  The  rule  was  applied  to  a 
passenger  expelled  from  a  train  in  Georgia  R.  R,  etc  Co.  v.  Bskew,  86  Oa. 
Ml;  22  Am.  St  Rep.  490. 
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Johnson  v.  Armstrong. 

[83  Texas,  325.] 
Agent  Contracting  for  Principal  does  not  Bind  Himsklt  when.  — 
When  an  agent  of  a  corporation,  without  expressly  binding  himself, 
requests  an  arehiteot  to  prepare  plans  and  speaifications  for  a  college 
building,  the  latter  knowing  such  building  to  be  intended  for  a  public 
and  not  for  a  private  purpose,  and  being  aware  of  circumstances  which, 
if  inquired  into,  would  have  developed  a  responsible  principal,  such 
agent  will  not  be  personally  bound  for  services  rendered  in  the  prepara- 
tion of  such  plans  and  specifications. 

Stanley,  Spoonta,  and  Meek,  for  the  appellant. 
Field,  West,  and  Smith,  for  the  appellees. 

Henry,  A.  J.  Appellees,  as  partners,  sued  appellant  for  the 
value  of  professional  services  rendered  as  architects,  at  appel- 
lant's request,  in  the  preparation  of  plans  and  specifications 
for  a  university  building  and  college  to  be  erected  at  Fort 
Worth,  Texas,  alleging  the  value  of  such  services  to  be  fifteen 
hundred  dollars.  Defendant  claimed  that  he  was  at  the  time 
president  and  financial  agent  of  the  Fort  Worth  University, 
a  corporation  duly  incorporated  for  educational  purposes, 
which  was  solvent  and  responsible,  and  contemplating  the 
erection  of  said  building;  that  appellees  desired  to  submit  to 
him  as  agent  of  said  corporation  said  plans,  etc.,  with  the 
hope  and  purpose  of  being  employed  to  superintend  the  con- 
struction of  said  building,  if  such  plans  were  adopted,  as  is 
usual  in  such  cases;  that  he  never  assumed  nor  intended  to 
become  individually  responsible  to  appellees  for  the  work 
done  or  to  be  done  by  them,  and  never  promised  to  pay  them 
anything  for  their  services;  that  the  plans  were  not  adopted, 
and  the  work  was  not  requested  nor  done  for  him  as  an  indi- 
vidual. 

The  cause  was  tried  without  a  jury,  and  a  judgment  was 
rendered  for  plaintiffs. 

It  appears  from  undisputed  evidence  that  the  Fort  Worth 
University  was  a  corporation,  and  that  the  defendant  was  its 
president  and  financial  agent;  that  Johnson  requested  plain- 
tiffs to  do  the  work  which  is  the  foundation  of  their  claim; 
that  they  performed  it;  and  that  their  services  were  reason- 
ably worth  the  sum  for  which  judgment  was  rendered  in  their 
favor. 

There  is  no  evidence  that  Johnson  bound  himself  expressly 
to  pay  plaintiffs  for  their  work.     The  evidence  of  plaintiflfs 
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relating  to  this  issue  was  substantially  as  follows:  "I  knew 
the  defendant  was  financially  responsible,  and  plaintiffs 
looked  to  him  for  the  pay  for  our  work.  I  knew  nothing 
about  the  Fort  Worth' University,  —  whether  it  was  a  corpo- 
ration or  not.  I  knew  that  the  building  for  which  we  were 
preparing  plans  was  to  be  a  school  or  college  building.  I  had 
heard  that  defendant  had  something  to  do  with  the  college, 
and  I  believed  that  he  was  having  the  plans  made  for  a 
building  to  be  used  as  a  college  or  university  building,  but 
the  church,  and  college,  and  university,  nor  anything,  had 
anything  to  do  with  the  work  we  did.  We  did  that  for  Dr. 
Johnson,  the  defendant.  Plaintiffs  would  not  have  done  the 
work  if  they  had  not  known  or  believed  that  defendant  was 
to  pay  for  it.  We  knew  that  he  was  a  thoroughly  responsible 
man  financially,  and  we  gave  credit  to  him  because  we  be- 
lieved, from  what  transpired  between  us,  that  he  was  respon- 
sible to  us  for  the  same.  I  do  not  know  that  defendant  said 
expressly  that  he  would  pay  for  the  plans,  but  he  ordered  the 
work  done,  and  said  nothing  about  any  one  else  paying  for  it." 

In  Buck  V.  Amidon,  41  How.  Pr.  378,  the  law  upon  the  sub- 
ject was  stated  in  a  quotation  from  an  opinion  by  Lord  Kenyon, 
in  the  following  language:  "  If  the  mere  act  of  ordering  goods 
was  to  make  the  party  who  ordered  them  liable,  no  man  could 
give  an  order  for  a  friend  in  the  country,  who  might  request 
him  to  do  it,  without  risk  to  himself.  If  a  party  orders  goods 
from  a  tradesman,  though  in  fact  they  are  for  another,  if  the 
tradesman  was  not  informed  at  the  time  they  were  for  the  use 
of  another,  he  who  ordered  them  is  certainly  liable,  for  the 
tradesman  must  be  presumed  to  have  looked  to  his  credit 

only But  whenever  an  order  is  given  by  one  person 

for  another,  and  he  informs  the  tradesman  who  the  person  is 
for  whose  use  the  goods  are  ordered,  he  thereby  declares  him- 
self to  be  merely  an  agent,  and  there  is  no  foundation  for 
holding  him  to  be  liable":  Ogden  v.  Raymond,  22  Conn.  ^79; 
58  Am.  Dec.  429. 

In  verbal  contracts,  "if  the  agent  does  not  disclose  his 
agency  and  name  his  principal,  he  binds  himself  personally": 
Ewell's  Evans  on  Agency,  414,  note  1. 

If  Johnson  had  a  principal  capable  of  be'ng  bound,  and 
whom  he  had  authority  to  bind  by  the  contract,  and  if  the 
contract  was  about  the  btisiness  of  the  principal,  and  such 
facts  were  known  to  the  plaintiffs,  then,  as  Johnson  did  not 
expressly  bind  himself,  it  must  be  held  to  be  the  contract  and 
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debt  of  his  principal,  for  which  he  is  not  responsible.  It 
clearly  appears  that  plaintiffs  knew  that  the  building  was 
intended  for  a  public  and  not  for  a  private  purpose.  The 
evidence  does  not,  in  so  many  words,  show  that  they  knew 
that  the  building  was  to  be  constructed  by  an  existing  cor- 
poration so  as  to  apprise  them  that  Johnson  had  a  principal 
capable  of  being  bound  by  the  contract.  But  it  does  show 
that  there  was  in  fact  such  a  corporation  and  principal,  and 
the  circumstances  that  were  known  to  plaintiffs  were  suffi- 
cient to  put  them  upon  inquiry.  The  inquiry  that  it  was 
their  duty  to  make,  under  the  circumstances  of  this  case, 
would  have  developed  a  responsible  principal,  and  it  is  diffi- 
cult to  conclude  that  plaintiffs  did  not  have  actual  knowledge 
that  they  were  dealing  with  a  corporation,  notwithstanding 
the  fact  that  they  did  not,  at  the  time  of  making  the  contract, 
inquire  for  or  get  that  information  from  Johnson,  the  agent. 

It  is  unnecessary  for  us  to  enumerate  here  all  of  the  cir- 
cumstances of  the  transaction  leading  to  this  conclusion,  or 
all  of  the  reasons  upon  which  we  predicate  it. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 


Pbrsomal  Liability  of  Ag«nt  on  Contracts:  See  notea  to  Hobson  v. 
HasseU,  9  Am.  St.  Rep.  196;  Wallace  v.  Bentley,  11  Am.  St.  Rep.  234; 
Tarver  v.  Oarlington,  13  Am.  St.  Rep.  632.  Parol  evidence  can  never  be 
admitted  for  the  purpose  of  exonerating  an  agent  who  has  entered  into  a 
written  contract  as  principal:  Bulwinkle  v.  Cramer,  27  S.  0.  376;  13  Am.  St. 
R«p.  645. 
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SHSRinr's  Sals,  Plaintiff  Pcrchasino  at,  Need  not  Pat  thi  Amovnt 
OF  HI3  Bid.  —  When  a  sheriff,  who  is  holding  personal  property  by 
virtue  of  a  writ  in  favor  of  the  purchaser,  sells  it  under  such  writ,  the 
amount  of  the  bid  being  less  than  the  amount  of  the  judgment  upon 
which  the  writ  issued,  the  purchaser  is  entitled  to  the  possession  of  the 
property  upon  paying  the  costs  and  receipting  for  the  balance  of  his  bid, 
although  the  property  in  the  sheriff's  hands  may  be  liable  to  seizure  and 
■ale  to  satisfy  the  debt  of  a  person  having  a  superior  lien  thereon. 

Shsriff's  Salb  OF  Encctmbkrbd  Property,  What  Passes  by.  —  When  a 
sheriff  sells  encumbered  property,  the  purchaser  acquires  the  equity  of 
redemption  only,  —  that  is,  the  right  to  pay  the  prior  lien  and  hold  the 
property. 

Mbascrb  of  Damages  for  Sheriff's  Refusal  to  Deliver  Encitmberkd 
Property  Sold  by  Him.  —  When  a  sheriff  sells  encumbered  property. 
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and  refuses  to  deliver  possession  thereof  to  the  purchaser,  and  the  latter 
sues  him  for  conversion,  the  measure  of  d^maj^es  is  the  excess  of  the 
value  of  the  property  over  the  ainoaat  of  the  lieo,  with  interest  ftom 
the  date  of  the  conversion. 

Dixon  and  Moroney,  for  the  plaintiff  in  error. 

Field  and  Homan,  for  the  defendants  in  error. 

Stayton,  C.  J.  This  action  was  brought  by  appellant 
against  appellee  and  the  sureties  on  his  official  bond  as  sheriff, 
to  recover  the  value  of  six  transfer  wagons,  alleged  to  be  the 
property  of  appellant,  and  converted  by  Lewis. 

The  cause  was  tried  without  a  jury,  and  resulted  in  a  judg- 
ment for  defendants. 

Appellant's  claim  arises  under  the  following  facts:  Brooks 
sued  the  Dallas  Passenger  Transfer  Company,  on  January  31, 
1888,  to  recover  a  debt,  and  sued  out  a  writ  of  attachment, 
which  on  the  same  day  was  levied  on  the  six  transfer  wagons, 
and  on  July  3,  1888,  appellant  recovered  a  judgment  foreclos- 
ing the  attachment.  Under  this  judgment,  an  order  to  sell 
went  into  the  hands  of  the  sherifl' on  September  19,  1888,  and 
on  October  1st  following,  the  wagons  were  sold,  and  appellant 
became  their  purchaser  for  the  sum  of  $299,  which  was  less 
than  the  amount  of  the  judgment  in  his  favor.  Appellant 
tendered  to  the  sheriff  the  amount  of  cost  due,  and  demanded 
the  wagons,  but  the  sheriff  refused  to  deliver  them  unless  the 
entire  sum  bid  was  paid,  whereupon  this  action  was  brought. 

The  grounds  on  which  the  sheriff  refused  to  deliver  the 
wagons  to  appellant  on  payment  of  costs  will  be  seen  from  the 
following  statement:  — 

Ot»  July  13,  1888,  W.  J.  Keller  brought  an  action  against 
the  Dallas  Passenger  Transfer  Company  to  recover  a  debt 
secured  by  mortgage  on  the  wagons  before  referred  to,  and  to 
foreclose  that  chattel  mortgage,  which  bore  date  January  23, 
1888,  and  was  filed  for  record  on  the  same  day.  Keller 
prayed  for  a  writ  of  sequestration,  and  alleged  that  the  six 
wagons  were  then  in  possession  of  the  sheriff  by  virtue  of  the 
seizure  made  under  the  attachment  sued  out  by  appellant. 
Judgment  was  rendered  in  favor  of  Keller  for  $928.54,  on 
August  8,  1888,  with  decree  of  foreclosure,  under  which  order 
of  sale  issued  August  3l8t,  returnable  in  thirty  days,  on  which 
the  sheriff  made  the  following  return:  "Not  executed,  by 
reason  of  the  fact  that  the  said  omnibuses  were  levied  on 
and  held  by  me  by  virtue  of  a  writ  of  attachment  of  0.  W. 
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Brooh  ▼.  Dallaa  Passenger  Transfer  Company  et  al.,  and  I 
could  not  sell  the  same  without  delivering  possession  thereof 
without  violating  the  law  compelling  me  to  hold  said  property 
under  said  attachment." 

Neither  Brooks  nor  the  sheriff  were  made  parties  to  the  suit 
brought  by  Keller,  and  so  far  as  the  record  shows,  no  seques- 
tration issued  in  the  suit  brought  by  him. 

The  court  found  that  the  value  of  the  transfer  wagons  at  the 
time  same  were  sold  under  the  writ  issued  in  favor  of  Brooks 
was  twelve  hundred  dollars,  and  it  appeared  that  the  prop- 
erty was  in  the  hands  of  the  sheriff  at  time  of  trial.  On  this 
state  of  facts,  the  court  adjudged  that  appellant  was  entitled 
to  no  relief,  and  entered  a  judgment  against  him  for  costs. 

It  is  obvious  that  the  sheriff  held  the  property  when  it  was 
sold  to  appellant  solely  under  writs  issued  in  his  behalf,  and 
when  the  sale  was  made,  it  was  the  duty  of  the  sheriff,  on  pay- 
ment of  costs  by  Brooks,  to  deliver  the  wagons  to  him,  the 
judgment  in  his  favor  amounting  to  more  than  his  bid. 

When  the  writs  in  favor  of  Brooks  and  Keller  were  in  the 
hands  of  the  sheriff,  he  should  have  sold  under  both;  and  if 
the  parties  had  not  then  agreed  as  to  tho  proper  disposition  of 
the  proceeds,  he  might  have  insisted  upon  the  payment  of  the 
bid  in  full,  and  have  paid  the  money  into  court,  requiring  the 
parties  there  to  settle  their  respective  rights  to  the  fund;  but 
not  having  done  this,  and  not  having  seized  the  property  by 
virtue  of  any  writ  issued  in  behalf  of  Keller,  when  Brooks 
bought  he  became  entitled  to  the  possession  of  the  property 
on  payment  of  costs  and  receipting  for  the  balance  of  his  bid, 
although  the  property  in  his  hands  would  have  been  liable  to 
seizure  and  sale  to  satisfy  the  debt  due  to  Keller,  if,  as  ap- 
pears from  the  record,  the  latter  had  the  superior  lien  on  the 
property.  It  does  not  follow  from  this,  however,  that  Brooks 
would  be  entitled  to  recover  the  full  value  of  the  property  from 
the  sheriff  and  the  sureties  on  his  official  bond,  as  would  he 
be  if,  by  his  purchase,  he  had  acquired  an  unencumbered  title 
to  the  property.  He  only  acquired  by  his  purchase  the  right 
to  pay  the  debt  due  to  Keller  secured  by  mortgage,  and 
then  to  held  the  property,  —  the  equity  of  redemption;  and 
the  value  of  that  with  interest  would  be  the  measure  of  his 
damages. 

It  appearing  that  the  sum  due  to  Keller  was  less  than  the 
value  of  the  property,  the  judgment  entered  should  not  have 
been  rendered;  but  in  view  of  the  fact  that  the  case  has  not 
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probably  been  fully  developed,  this  court  will  not  render  a 
judgment,  but  will  reverse  the  judgment  and  remand  the 
cause. 

It  is  so  ordered.  

Sheriff's  Sale,  What  Interest  PAsaxs  bt.  — Th«  general  rule  is,  that 
the  purchaser  at  an  execution  sale  acquires  whatever  estate  or  interest  ths 
defendant  in  execution  owns  and  possesses,  and  succeeds  to  his  title  and 
rights,  including  the  right  of  possession:  Cotton  v.  Cariisle,  85  Ala.  175;  7 
Am.  St.  Rep.  29;  Shirk  v.  Thomas,  121  Ind.  147;  16  Am.  St.  Rep.  381.  If 
the  judgment  debtor  has  no  interest,  none  passes  by  the  sale  to  the  pur- 
chaser: Lewarh  v.  Carter,  117  Ind.  206;  10  Am.  St.  Rep.  40.  A  sheriflf's 
deed  takes  precedence  over  subsequent  liens  and  transfers,  and,  to  this  ex- 
tent, the  deed  when  executed  takes  effect  by  relation,  uud  n)Ua-t  be  treated 
as  thmgh  made  on  the  day  when  the  executio:i  lien  was  credited:  Grenr  v. 
W inter anith,  85  Ky.  516;  7  Am.  St.  Rep.  61.1  A  corollary  to  tliis  rule  is, 
that  the  lien  on  land  acquired  by  the  levy  of  an  execution  is  superior  to 
that  of  a  prior  unrecorded  mortjjage,  although  the  ninrtgage  is  suhstqnently 
filed  for  record  before  the  sale  of  the  laud:  Hawkiiis  v.  Ftien,  51  Ark.  417. 
The  date  at  which  the  lien  of  an  execution  attaches  will  depend  upon  th© 
statutory  provi.sions  regulating  execution  proceedings.  Tlin-s  in  Colorado  an 
•xecution  is  a  lien  on  the  personal  property  of  the  debtor  from  the  date  of 
it*  delivery  to  the  sheriff,  and  the  priority  of  the  respective  liens  is  ascer- 
tained accordingly:  Joalin  v.  Spangler,  13  Col.  491.  In  Indiana,  on  tha 
other  hand,  the  execution  becomes  a  lien  on  the  real  estate  of  tlie  debtor 
from  the  day  on  which  the  levy  is  made:  HamiUon  v.  Byram,  122  Ind.  283. 
Sm  also  note  to  Sawyer  v.  Bray,  11  An).  St.  Rep.  716. 


Flippen  v.  Dixon. 

[«3  Texas,  421.] 

Rbs    ADjtTDiCATA  —  Former   Adjudication    Bar    to    Aotion   when.  

When  an  issue  is  raised  by  a  plea  in  reconvention,  but  is  not  for  soma 
reason  submitted  to  the  jury  with  other  special  issues  in  the  case,  tho 
axclusion  thereof  from  the  consideration  of  the  jury  is  an  adjudication 
of  it  as  conclusive  on  the  parties  as  if  it  had  been  decided  by  the  jury 
and  expressed  in  their  ver<1ict  or  the  judgment;  and  if  the  same  issue 
be  raised  in  a  subsequent  suit  between  the  same  parties,  such  former 
adjudication  will  b«  a  bar  to  the  action.  The  fact  that  the  axclusion 
was  erroneous  doas  not  make  it  the  less  binding  or  affective  aa  an  ad< 
judication.  The  only  remedy  in  that  case  waa  by  motion  for  a  new 
trial,  appeal,  or  other  proper  means. 

A.  T.  Watts,  and  Word  and  Reeves,  for  the  appellants. 

Coomhes  and  Oano,  for  the  appellee. 

Hobby,  P.  J.,  Section  A.  J.  M.  Dixon,  the  appellee,  sued 
Paul  Gluckman,  W.  H.  Flippen,  and  Alfred  DhvIb,  in  the 
district  court  of  Dallas  County,  on  December  20,  1886.  to 
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recover  actual  and  exemplary  damages  for  the  wrongful  and 
malicious  issuance  of  a  writ  of  sequestration,  under  which 
appellee's  homestead  was  alleged  to  have  been  seized,  and  the 
furniture  and  household  effects  of  his  family  and  himself 
removed,  and  he  caused  much  inconvenience  and  suffering 
thereby.  He  recovered  a  judgment  for  one  thousand  dollars 
actual  damages  against  all  of  the  defendants,  and  six  thousand 
dollars  exemplary  damages  against  Gluckman  alone.  Flippen 
and  Davis  were  sureties  on  Gluckman's  sequestration  bond, 
and  they  only  have  appealed  from  the  judgment  for  one 
thousand  dollars  actual  damages. 

The  defense  relied  on  in  this  suit  is,  that  the  writ  of  seques- 
tration, for  the  alleged  wrongful  issuance  of  which  damages 
are  sought,  was  issued  in  cause  No.  5361,  in  the  district  court 
of  Dallas  County,  styled  Paul  Gluckman  v.  J.  M.  Dixon;  that 
appellee,  Dixon,  who  was  defendant  therein,  by  plea  in  recon- 
vention sought  to  recover  the  same  actual  and  exemplary 
damages  sued  for  here,  and  that  this  claim  for  damages  was 
decided  and  adjudicated  in  that  proceeding. 

The  proof  in  the  case  under  consideration,  in  the  order  ad- 
duced on  the  trial,  consisted  of  the  testimony  of  the  appellee, 
his  wife,  and  another  witness,  each  of  whom  recited  in  detail 
"the  circumstances  under  which  the  property  (a  house  and 
lot  and  improvements  in  the  city  of  Dallas)  was  seized  by 
virtue  of  the  writ,  and  the  removal  of  appellee's  furniture, 
etc.,  into  the  street,  and  the  damage  and  inconvenience  result- 
ing therefrom.  These  facts  were  testified  to  by  these  witnesses 
on  the  trial  of  the  cause  No.  5361,  a  record  of  the  proceedings 
in  which  was  also  introduced  in  evidence  by  the  appellants. 
That  suit  was  brought  by  Gluckman  again  Dixon  in  January, 
1885,  in  the  district  court  of  Dallas  County,  for  the  recovery 
of  the  property,  and  as  stated,  the  writ  of  sequestration  issued. 
Gluckman's  title  or  right  to  the  property  originated  in  a  pur- 
chase thereof  at  a  sale  under  a  trust  deed. 

It  is  disclosed  by  the  answer  of  appellee,  Dixon,  in  that 
cause,  that  the  property  belonged  to  his  wife,  who  had  exe- 
cuted the  trust  deed  to  secure  a  certain  indebtedness  men- 
tioned, and  that  Gluckman  became  the  purchaser  at  the  sale, 
which  was  alleged  to  have  been  fraudulently  made;  setting 
forth  in  detail  the  grounds  of  the  fraud,  and  asking  that  it  be 
set  aside,  etc.  He  pleaded,  as  stated,  in  reconvention  actual 
^nd  exemplary  damages  for  the  wrongful  and  malicious  levy 
of  the  writ  of  sequestration. 
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The  court  submitted  to  the  jury  special  issues,  directing 
them  to  find  whether  the  sale  at  which  Gluckman  became  the 
purchaser  should  be  set  aside,  what  was  the  value  of  the 
property,  what  was  the  amount  of  Gluck  man's  bid,  what  was 
its  rental  value  while  in  his  possession,  and  what  was  the 
amount  of  taxes  paid  and  improvements  made  by  him  on  the 
property. 

The  findings  were,  that  the  sale  should  be  set  aside;  that 
$6,000  wag  the  value  of  the  property,  $1,275  was  bid  at  the 
trust  sale,  and  $1,083  its  rental  value,  and  $260  was  the 
amount  paid  in  taxes  on  the  property  by  Gluckman. 

The  judgment  vested  the  title  to  the  property  in  Dixon  on 
the  payment  by  him  to  Gluckman  of  $740  within  a  specified 
time. 

This  being  the  state  of  the  proof  in  this  case,  the  court  in- 
structed the  jury  that  the  proceedings  in  the  former  cause  No. 
5361  show  that  the  issue  relating  to  damages  for  the  wrongful 
and  malicious  levy  of  the  writ  of  sequestration  was  not  adju- 
dicated therein,  and  this  was  followed  by  the  instruction  to 
find  against  the  defendant's  plea  of  res  adjudicata.  After 
stating  the  measureof  damages,  the  charge  informed  the  jury 
that  the  legal  effect  of  the  judgment  in  the  former  cause  was, 
that "  the  writ  of  sequestration  was  wrongfully  issued."  These 
instructions  appear  to  be  contradictory,  and  were  calculated 
to  confuse. 

The  charge  first  referred  to  was  erroneous.  If  the  effect  of 
the  former  proceedings  was  to  show  that  the  writ  was  wrong- 
fully issued,  it  is  difficult  to  understand  why  the  issue  of 
damages  for  its  wrongful  levy,  the  issue  raised  by  the  plea  in 
reconvention,  was  not  adjudicated  in  some  form.  Gluckman's 
title  to  the  property  was  invalid,  and  was  vacated  by  the 
court,  and  Dixon's  recovery  was  upon  the  theory  that  the 
property  belonged  to  him.  Such  being  the  case,  no  grounds 
existed  authorizing  the  levy  of  the  writ  of  sequestration. 
That  the  facts  existed  which  sustained  appellee's  plea  in  re- 
convention is  shown  by  the  further  fact  that  the  same  testi- 
<iiony  relied  on  in  this  case  to  support  the  judgment  for  dam- 
ages was  before  the  court  and  jury  in  the  former  cause  to  sus- 
tain said  plea.  Special  issues,  it  is  true,  were  submitted  in 
that  cause  to  the  jury,  and  it  does  not  appear  that  this  was 
included  among  them. 

But  this  would  plainly  indicate  that  this  issue  was  excluded 
by  the  court  from  the  jury's  consideration.    This  would  be  an 
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adjudication  of  it  by  the  court,  which  would  be  as  conclusive 
upon  the  appellee  as  if  it  had  been  decided  by  the  jury,  and 
was  expressed  in  their  verdict  or  the  judgment.  The  fact 
that  it  should  not  have  been  excluded  from  the  jury  would 
not  make  it  the  less  binding  or  effective  as  an  adjudication 
after  it  had  been  so  excluded.  The  court  might  have  com- 
mitted an  error  injurious  to  appellee  in  so  doing.  If  so,  the 
remedy  was  manifest,  and  it  should  have  been  corrected  by 
motion  for  new  trial,  appeal,  or  other  proper  means.  We 
think  it  appears  from  the  record  in  the  cause  No.  5361  that 
the  plea  in  reconvention  was  adjudicated  therein,  and  that 
the  petition  in  this  cause  raises  the  same  issue,  and  that 
therefore  the  plaintiff  is  precluded  from  a  recovery  for  dam- 
ages for  the  alleged  wrongful  and  malicious  levy  of  the  writ 
of  sequestration. 

We  conclude  that  the  judgment  should  be  reversed  and 
rendered  for  appellants. 

Res  Ad  JUDICATA:  See  notei  to  Oayer  v.  Parker,  8  Am.  St.  Rep.  229- 
231;  Hawk  ▼.  Evans,  14  Am.  St.  Rep.  250,  251;  Oould  v.  Sternhurg,  15  Am. 
St.  Rep.  142,  143;  Huntley  v.  Holt,  21  Am.  St.  Rep.  74.  A  party  relying 
on  a  former  adjudication  as  a  bar  must  show  that  the  point  involved  waa  de- 
cided in  the  former  suit:  Unglish  v.  Marvin,  128  N.  Y.  381.  The  issue  in 
the  second  suit  must  have  been  a  material  issue  in  the  first  suit,  and  neces- 
sarily involved  therein,  and  the  judgment  must  have  been  upon  the  merits: 
Liddell  v.  Chidester,  84  Ala.  608;  5  Am.  St.  Rep,  387.  If  the  same  evidence 
will  not  support  both  causes  of  action,  they  are  not  identical:  Bell  v.  Men-i- 
field,  109  N.  Y.  202;  4  Am.  St.  Rep.  436.  Recent  cases  illustrating  the  priu- 
ciple  of  res  adjudkata  are  Shaw  v.  Broadbent,  129  N.  Y.  115  (former  judgnieiit 
not  a  bar  to  a  suit  for  specific  performance  of  a  contract  for  the  sale  of  land); 
Earle  v.  Earle,  33  S.  C.  498  (decree  for  the  sale  of  real  property  to  pay  in- 
testate's debts  a  bar  to  an  action  fourteen  years  afterwards  by  the  distribu- 
tees of  the  estate  upon  a  note  given  by  the  administrator  to  the  decedent, 
the  first  action  having  necessarily  involved  an  accounting  by  the  adminis- 
trator for  the  personalty,  and  an  adjudication  that  the  personalty  was  in- 
sufficient to  pay  debts);  Wetherald  v.  Van  Stavoren,  125  Pa.  St.  535  (decis- 
ion by  referee  that  a  judgment  in  favor  of  a  trustee  for  defendant's  wife 
and  others  wa.^  not  fraudulent  is  binding  upon  a  referee  to  whom  a  contesting 
judgment  creditor,  who  subsequently  issued  an  execution  attachment  and 
summoned  the  trustee  as  garnishee,  had  referred  the  settlement  of  the  mat- 
ter with  the  consent  of  the  garnishee  and  his  cestuis  que  trust);  Omaha  L.  Co. 
V.  Simpson,  29  Neb.  96  (adjudication  in  injunction  suit  is  a  bar  to  a  counter- 
claim in  an  action  on  the  injunction  bond);  Bohn  v.  Hatch,  133  N.  Y.  64 
(judgment  establishing  a  lease  and  lessor's  title  a  a  bar  to  a  subsequent 
attack  by  lessee  upon  the  validity  of  the  lease). 
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Fbtbi   and    Brother  v.  First  National    Bank 
OP  Fond  du  Lao. 

[83  Tkxas,  424.] 

JiTBT  Tbial  nr  Ciyil  Casb  Properlt  Refdskd  when.  —  When  a  suit  u 
brought  in  May,  the  defendant  answers  in  the  following  October,  de- 
mands* jnry  at  the  next  April  term,  but  not  until  the  jury  docket  for 
the  term  has  been  disposed  of  and  the  jury  been  presumably  discharged, 
it  is  not  error  for  the  trial  court  to  refuse  to  place  the  cause  on  the  jury 
docket  and  allow  it  to  be  tried  by  a  jury. 

BxcBssivK  Judgment,  Assign memt  on  Ground  of,  not  Considered  when. 
—  The  supreme  court  is  not  required,  under  its  rules,  to  consider 
an  assignment  of  error  upon  the  ground  that  the  judgment  is  excessive, 
unless  the  excess  has  been  called  to  the  attention  of  the  trial  court  in 
the  motion  for  a  new  trial. 

Negotiable  Instrument,  Pdkcbaser  or,  hat  Recover  Face  Valub  or, 
WHEN.  — The  purchaser  of  a  negotiable  security  before  maturity,  in  cases 
where  he  is  not  personally  chargeable  with  fraud,  is  entitled  to  recover 
its  full  amount  against  the  maker,  though  he  may  have  paid  less  than 
its  par  value,  whatever  may  have  been  its  original  infirmity. 

McCormick  and  Spence,  for  the  appellants. 
Cobb  and  Avery,  for  the  appellee. 

Hobby,  P.  J.,  Section  A.  The  appellee  brought  this  suit 
against  the  appellants,  alleging  as  the  cause  of  action  that 
the  C.  J.  L.  Meyer  and  Sons  Co.,  a  corporation,  on  November 
8,  1889,  drew  a  draft  on  the  appellants,  requesting  them  to 
pay  to  the  order  of  said  Meyer  and  Sons  Co.,  three  months 
after  December,  1889,  one  thousand  dollars,  with  exchange, 
etc.;  that  tliis  draft  was  accepted  by  appellants  about  Novem- 
ber 15,  1889,  and  was  transferred  for  value  to  appellee  by  the 
payee  before  maturity,  etc.;  that  it  was  presented  at  the  proper 
time  to  appellants  for  payment,  which  was  refused;  where- 
upon it  was  duly  protested  by  a  notary  public  for  non-pay- 
nent,  the  fee  for  which  was  $15.10. 

Appellants  answered  by  a  general  demurrer,  general  denial, 
and  special  plea,  alleging  that  the  draft  sued  on  was  procured 
from  appellants  by  the  fraudulent  representations  of  the 
Meyer  and  Sons  Co.,  and  that  appellee  was  not  a  holder  in 
good  faith  for  value,  without  notice,  etc. 

The  cause  was  tried  by  the  court,  and  on  the  evidence  ad- 
duced a  judgment  was  rendered  in  favor  of  the  plaintiff  below, 
which  the  defendants  have  brought  before  us  on  appeal. 

No  motion  for  a  new  trial  was  made  in  the  district  court. 
The  evidence  supported  the  allegations  in  the  petition,  the 
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facts  showing  that  appellee  acquired  the  draft  before  maturity 
for  a  valuable  consideration,  without  notice  of  any  defect  or 
fraud,  if  any,  connected  with  its  execution  on  the  part  of  the 
Meyer  and  Sons  Co.  The  plaintiff  paid  $924  for  the  draft, 
which  was  a  discount  of  seven  per  cent  on  the  face  of  it. 

The  first  error  assigned  is  the  refusal  of  the  court  to  place 
this  cause  on  the  jury  docket  and  allow  it  to  be  tried  by  a  jury, 
when  one  had  been  demanded  by  appellants  and  the  jury  fee 
tendered.  The  bill  of  exceptions  recites  that  on  March  2d, 
after  the  jury  docket  had  been  disposed  of,  and  four  days  be- 
fore the  cause  was  tried,  the  defendants  demanded  a  jury,  and 
asked  that  it  be  placed  on  the  jury  docket,  and  then  tendered 
the  fee,  which  the  court  refused,  because  it  would  operate  to 
continue  the  cause. 

We  can  only  hold  this  assignment  well  taken  by  indulging 
the  presumption  that  the  court  erred  in  refusing  to  allow  the 
cause  to  be  tried  by  a  jury,  for  it  does  not  affirmatively  appear 
from  the  recitals  in  the  bill  of  exceptions,  as  it  should  to  sus- 
tain the  assignment,  that  an  error  was  committed.  But  it  is 
manifest  from  its  language  that  the  demand  for  a  jury  was 
made  at  a  time  when  the  trial  of  the  cause  by  a  jury  in  the 
manner  prescribed  by  the  statute  could  not  have  been  had, 
because  the  "jury  docket  had  been  disposed  of  for  the  term" ; 
and  the  inference  is,  that  the  jury  had  been  discharged  for 
the  term. 

In  deciding  questions  of  this  character,  it  has  been  the  lead- 
ing and  proper  purpose  of  our  courts  to  give  such  construction 
to  the  articles  of  the  code  regulating  jury  trials  in  civil  causes 
iis  would  secure  to  parties  not  unreasonably  delinquent  in 
complying  with  the  law  that  character  of  trial.  A  failure  to 
demand  a  jury  and  pay  the  fee  on  the  day  required  by  the 
statute,  it  has  been  held,  was  not  of  itself  sufficient  to  defeat 
the  right.  But  it  will  be  generally  found,  in  the  cases  where 
this  question  was  decided,  that  a  jury  was  in  attendance  upon 
the  court,  and  that  no  injury  resulting  from  delay  would  prob- 
ably be  done  the  other  party. 

Thig  suit  was  brought  in  May,  1890.  The  appellant  an- 
swered in  October,  1890.  Two  terms  of  the  district  court  had 
passed  after  defendant's  answer  without  any  demand  for  a 
jury,  and  it  was  not  demanded  at  the  April  term,  1891,  until 
the  jury  docket  had  been  disposed  of.  These  facts,  furnished 
by  the  record  before  us,  instead  of  showing  the  commission  of 
an  error,  abundantly  establish  the  fact  that  no  error  was  com- 
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mitted  by  the  court  in  the  matter  complained  of:  Cahell  v. 
Hamilton  Brown  Shoe  Co.^  81  Tex.  104. 

The  next  assignment  is,  in  substance,  that  the  court  erred 
in  entering  judgment  in  favor  of  the  appellee  for  a  larger  sum 
than  it  was  shown  it  had  paid  for  the  draft. 

The  evidence  was,  that  $924  was  paid  by  the  bank  for  the 
draft.  The  amount  of  the  judgment  was  for  the  face  of  the 
instrument,  one  thousand  dollars,  with  interest  from  its  ma- 
turity, making  a  difference  of  about  twenty-five  dollars, 
which  it  is  shown  by  the  proof  was  the  usual  discount.  The 
effect  of  the  assignment  is  to  complain  that  the  judgment  is 
excessive;  and  the  rule  has  been  heretofore  atmounced  by 
the  supreme  court,  that  where  the  assignment  is  upon  this 
ground  it  will  not  be  considered,  unless  this  was  called  to  the 
attention  of  the  district  court  in  the  motion  for  a  new  trial: 
Rev.  Stats.,  art.  1369;  Jacobs  v.  Hawkins,  63  Tex.  4.  Although 
we  are  not  required  under  the  rules  to  consider  the  assign- 
ment, we  are  clearly  of  the  opinion  it  is  not  well  taken. 

The  rule  on  this  subject,  declared  by  the  supreme  court  of 
the  United  States,  is,  that  a  purchaser  of  a  "negotiable  secu- 
rity before  maturity,  in  cases  where  he  is  not  personally  charge- 
able with  fraud,  is  entitled  to  recover  its  full  amount  against 
the  maker,  though  he  may  have  paid  less  than  its  par  value, 
whatever  may  have  been  its  original  infirmity."  A  different 
rule,  it  is  said,  would  result  in  much  confusion  if  bona  fide- 
purchasers  in  the  market  are  restricted  to  their  claims  upon 
this  class  of  negotiable  securities  to  the  amounts  paid  by 
them:  Cromwell  v.  Sac  County^  96  U.  S.  60;  Fowler  v.  Strick- 
land, 107  Mass.  554.  This  does  not  conflict  with  those  cases 
where  a  note  is  taken  and  held  as  a  protection  against  a 
specified  liability,  and  the  recovery  is  allowed  only  to  the 
extent  of  the  liability  for  the  protection  of  which  it  was  taken: 
Grant  v.  Kidwell,  30  Mo.  455.  Nor  those  cases  where  a  note 
is  deposited  as  collateral  security  for  a  certain  sum;  nor 
where  the  amount  paid  is  so  disproportionate  that,  taken  in 
connection  with  the  purchaser's  knowledge  of  the  solvency  of 
the  maker,  he  was  held  to  be  a  mala  fide  holder:  Z)«  Witt  j. 
PerHna,  22  Wis.  473. 

We  think  the  judgment  should  be  affirmed. 

ExoiMiTB  Jvvauum. — Objection  th»t  Terdiot  girea  excsMiT*  daina|;e(i 
«annot  b«  insiatfld  on  in  anprema  court  as  ground  for  reveraing  th*  judg- 
ment, uiileis  it  i«  made  ground  by  written  apeoitioatiou  aooompanying 
motion  for  new  trial:  HiUebrarU  v.  Brewer,  6  Tex.  45;  55  Am.  Deo.  767. 
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Nboottablb  Instruments  —  Amount  of  Recovert  bt  Bona  Fxdk  Pub- 
OHASKR.  — Bona  fide  purchaser  of  commercial  paper  for  value  may  recover 
the  amount  of  the  paper  in  fall,  and  is  not  restricted  to  the  amount  actually 
paid  by  him:  WUlianu  v.  Huntington,  68  Md.  590;  6  Am.  St.  Rep.  477.  On 
the  other  hand,  one  who  takes  note  as  collateral  security  for  pre-existing 
debt,  though  a  bona  fide,  holder  for  valuable  consideration,  can  recover  only 
amount  for  which  it  was  held  as  security:  Citiv.ns^  Bank  v.  Payne,  18  La. 
222;  89  Am.  Dec.  660;  Saylor  v.  Daiuela,  37  III.  331;  87  Am.  Dec.  250. 


HiRSHPiELD  v.  Fort  Worth  National  Bank. 

[83  TsxAS,  452.] 

Nbgotiablb  Nora,  without  Grace,  Falling  Doi  om  Sunday,  DsMAin> 
and  Protest,  when  to  be  Mads. — When  a  negotiable  note,  without 
daya  of  grace,  falls  due  on  Sunday,  payment  thereof  cannot  be  required, 
nor  protest  made,  on  the  preceding  Saturday,  but  presentment  and  pro- 
test should  be  made  on  the  following  Monday,  unless  that  is  also  a  legal 
holiday.     The  statutes  of  Texas  have  not  changed  this  rule. 

Protest  of  Note  Premature  and  Wrongful  when.  —  The  protest  of  a 
negotiable  note,  without  days  of  grace,  falling  due  on  Sunday,  is  pre- 
mature and  wrongful  if  made  on  the  preceding  Saturday. 

Wronofullt  Protesting  Note  before  It  is  Dub  Gives  Right  to  Nom- 
inal Damages  only.  —  The  mere  act  of  wrongfully  protesting  a  prom- 
issory note  before  it  is  due  gives  a  right  of  action  for  nominal  damages 
only,  where  no  special  damages  are  alleged. 

Language  Used  by  Notary  in  Protesting  Note  not  Libelous  per  Se. 
— The  language  which  a  notary  usually  employs  in  protesting  a  note  is 
not  libelous  per  se,  especially  when  it  appears  therefrom  that  the  note 
was  protested  before  it  had  fully  matured. 

Damages  for  Mental  Anguish  not  Recoverable  in  Action  for  Libel 
WHEN.  — Where  the  libel  is  not  actionable  p«r  «?,  mental  anguish  cannot 
be  allowed  as  a  part  of  the  damages  without  proof  of  some  other  injury 
or  damage. 

Sfbcial  Damages  must  be  Alleged  in  Action  tor  Libel  when.  —  In 
an  action  for  libel,  where  the  words  charged  are  not  actionable  per  ae, 
the  plaintiff,  in  addition  to  an  innuendo  showing  the  injurious  meaning 
of  the  language,  should  allege  some  special  injury  or  damage  to  himself 
arising  as  the  natural  and  immediate  consequence  of  its  publication. 

Bxtortion,  Taking  Notarial  Fees  for  Premature  Protest  is  not.  — 
Where  a  notary,  in  ignorance  of  the  law,  makes  a  premature  protest  of 
a  note,  and  for  so  doing  takes  the  ordinary  and  usual  fees  charged  for 
protesting,  such  taking  i>  not  extortion  within  the  meaning  of  the  crim- 
inal statute,  nor  can  the  amount  paid  be  recovered  back,  the  payment 
having  been  voluntarily  mad*. 

The  plaintiff  sued  the  defendants,  alleging  in  his  petition 
that  the  defendant  bank  was  a  banking  corporation,  duly 
incorporated  under  the  laws  of  the  United  States,  and  that 
defendant  Arnold  was  a  notary  public  for  Tarrant  County, 
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and  a  clerk  and  employee  of  said  bank;  that  on  the  seven- 
teenth day  of  iSeptember,  1890,  plaintiff  made,  executed,  and 
delivered  to  one  J.  W.  Zook  his  certain  promissory  note  Iq 
writing,  in  the  words  and  figures  following:  — 

"$225.  Fort  Worth,  Texas,  September  17,  1890. 

Sixty  days  after  date,  waiving  grace  and  protest,  I,  or  either 
of  us,  jointly  and  severally,  promise  to  pay  to  the  order  of 
J.  W.  Zook  $225,  value  received,  with  ten  per  cent  interest  per 
annum  from  date  until  paid,  and  ten  per  cent  additional  for 
attorney  fee  if  collected  by  law. 

"  Negotiable  and  payable  at  the  City  National  Bank,  Fort 
Worth,  Texas.  W.  H.  Hirshfield." 

That  thereafter,  and  before  maturity,  said  Zook  sold,  trans- 
ferred, indorsed,  and  delivered  said  note  to  the  defendant 
bank;  that  thereafter,  to  wit,  on  the  fifteenth  day  of  Novem- 
ber, 1890,  and  before  the  maturity  of  said  note,  said  defend- 
ants, conspiring  and  acting  together,  willfully  and  maliciously, 
and  with  gross  negligence,  illegally  protested,  and  caused  to 
be  protested,  plaintiff's  said  note,  and  made,  issued,  and  ut- 
tered, published  and  circulated,  a  certain  written  and  printed 
protest  thereof,  —  setting  forth  the  protest  in  the  usual  form ; 
that  thereafter,  to  wit,  on  the  maturity  of  said  note,  said 
defendants,  still  conspiring  together,  willfully,  maliciously, 
fraudulently,  and  with  gross  negligence  demanded,  collected, 
and  caused  plaintiff  to  pay  them,  in  addition  to  the  amount 
of  the  principal  and  interest  of  said  note,  the  further  sum  of 
$3.50,  which  they  then  and  there  claimed  and  demanded  as 
protest  fees,  on  account  of  said  illegal  protest;  and  plaintiff 
being  then  and  there  ignorant  of  and  unadvised  as  to  their 
right  to  collect  said  money,  paid  them  the  same  upon  tiieir 
said  fraudulent  and  illegal  demand,  which  sum  they  con- 
verted to  their  own  use  and  benefit;  that  plaintiff  was,  before 
the  acts  of  the  defendants  as  aforesaid,  of  good  reputation  and 
credit  both  as  a  citizen  and  a  business  man;  that  by  reason 
of  said  illegal,  fraudulent,  malicious,  and  grossly  negligent 
acts  of  defendants,  plaintiff  has  suffered  and  been  damaged 
in  body,  mind,  reputation,  and  credit  in  the  sum  of  fifteea 
thousand  dollars  besides  and  in  addition  to  the  damage  which 
he  has  sustained  by  reason  of  being  caused  to  pay  said  pre- 
tended protest  fees  as  aforesaid.  Plaintiff  further  claimed 
the  sum  of  ten  thousand  dollars  by  way  of  exemplary  damages. 
To  the  petition  the  defendant  interposed  a  general  demurrer, 
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which  was  sustained  by  the  court.  The  plaintiff  declining  to 
amend,  the  court  dismissed  the  case,  and  he  appealed.  The 
16th  of  November  was  the  sixtieth  day  after  the  date  of  the 
note,  excluding  the  day  of  the  date,  but  the  16th  of  November, 
1890,  was  Sunday.  Hence  the  protest  on  the  15th  of  Novem- 
ber, the  Saturday  preceding. 

Ballf  TempUton,  and  Ball,  for  the  appellant. 

Jennings  and  Lewright,  for  the  appellees. 

Marr,  J.,  Section  A.  If  the  facts  alleged  in  the  petition 
constitute  a  cause  of  action  in  any  view  of  the  case  under  the 
law,  then  it  was  not  subject  to  the  general  demurrer. 

Was  the  protest  prematurely  made,  and  consequently  un- 
authorized and  wrongful?  We  think  so,  unless  the  recog- 
nized rule  under  the  law  merchant  has  been  changed  by  our 
own  statutory  enactments.  There  is  a  conflict  of  authority, 
but,  as  we  think,  the  weight  of  the  authorities  and  the  reason- 
ing support  the  proposition  that  in  case  of  a  non-negotiable 
note,  or  a  negotiable  one  without  ''days  of  grace"  (like  that 
in  hand),  falling  due,  according  to  its  face,  upon  Sunday, 
payment  cannot  be  required,  nor  protest  made,  on  the  preced- 
ing Saturday.  The  following  Monday  is  the  proper  date  for 
presentment  and  protest,  unless  that  is  also  a  legal  holiday. 
The  rule  is  otherwise  where  days  of  grace  can  be  claimed. 
Sunday,  being  dies  non,  and  not  a  legal  day  for  exacting  pay- 
ment, all  banking  business  being  suspended  by  law,  cannot 
be  computed,  except  when  it  is  an  intermediate  day.  To  do 
so  would  make  another  contract  for  the  parties,  and  by  re- 
quiring the  defendant  to  pay  on  Saturday  compel  him  to 
meet  the  obligation  before  the  time  for  its  performance  had 
arrived.  Days  of  grace,  however,  were  originally  granted  as 
mere  indulgence,  and  hence  the  difference  in  the  rules  and 
usages  upon  this  point:  Avery  v.  Stewart,  2  Conn.  69;  7  Am. 
Dec.  240,  and  note;  1  Daniel  on  Negotiable  Instruments,  sec. 
627;  Tiedeman  on  Commercial  Paper,  sec.  316;  Salter  v.  Burt, 
20  Wend.  205;  32  Am.  Dec.  530,  and  note;  Barrett  v.  Allen, 
10  Ohio,  426;  Kilgore  v.  Bulkley,  14  Conn.  363;  Kuntz  v. 
Tempel,  48  Mo.  75. 

We  are  also  of  the  opinion  that  our  statutes  have  not  made 
any  change  in  the  rule  upon  this  subject  as  above  announced. 
They  do  not  apply  to  the  question  in  hand,  nor  prescribe  what 
Bhall  be  the  practice  when  the  note  matures  on  a  Sunday 
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which  is  not  also  a  legal  holiday.  The  provisions  of  the  stat- 
ute, as  will  be  seen  upon  a  close  scrutiny,  only  declare  that 
certain  legal  holidays  shall  be  treated  as  the  ChriBtian  sab- 
bath in  regard  to  the  presentment  and  protest  of  bills  and 
notes,  etc.,  and  that  in  the  event  of  the  occurrence  of  Sunday 
and  a  legal  holiday  upon  the  date  of  the  maturity  of  the 
paper,  then  it  may  be  presented  or  protested  upon  "  the  pre- 
ceding Saturday  ":  Rev.  Stats.,  arts.  2835,  2837.  The  law  as 
applicable  to  notes  maturing  on  Sunday  alone  remains  as  it 
was  before  this  enactment.  If  the  legislature  had  intended 
to  recognize  the  law  as  already  allowing  the  protest  or  pre- 
sentment upon  *'  the  preceding  Saturday,"  then  the  enactment 
of  article  2835  would  have  been  adequate  for  that  purpose,  if 
such  had  been  the  established  rule.  Article  2837  was  there- 
fore enacted  to  provide  for  a  different  state  of  case. 

We  conclude  that  plaintiflf's  note  of  hand  was  prematurely 
and  wrongfully  protested,  but  it  still  remains  to  decide 
whether  he  has  otherwise  shown  a  good  cause  of  action.  If 
he  can  recover  at  all  (aside  from  the  question  of  extortion) 
upon  the  case  as  made  by  the  petition,  then  it  must  be  upon 
the  ground  that  the  acts  of  the  defendant  in  making  and  ex- 
tending the  protest  of  the  plaintiff's  note  of  hand,  or  in  utter- 
ing and  publishing  by  such  means  the  fact  that  it  had  been 
dishonored,  amount  to  a  libel  upon  his  business  reputation  or 
commercial  credit.  He  has  alleged  no  special  damages,  and 
unless,  therefore,  the  words  are  actionable  per  se,  the  de- 
murrer was  correctly  sustained  upon  this  branch  of  the  cise: 
Odgers  on  Libel  and  Slander,  sees.  308-310,  313-315;  Brad- 
street  V.  Gill,  72  Tex.  115;  13  Am.  St.  Rep.  768.  The  mere 
act  of  protesting  tlie  note,  regarded  as  a  wrongful  act,  could 
not  give  a  right  of  action  for  more  than  nominal  damages. 
The  substantial  damages  result,  if  at  all,  from  the  publication 
of  the  act  or  fact  of  protest;  hence  the  wrong  partakes  of 
the  character  of  a  libel  or  slander,  and  should  accordingly  be 
governed  by  the  same  principles  of  law.  The  decision  in 
Rolin  v.  Steward,  14  Com.  B.  594,  was  based  on  a  breach  of 
contract,  though  general  damages  seem  to  have  been  allowed 
after  the  dishonor  of  the  draft  was  published:  See  3  Law- 
son's  Rights,  Remedies,  and  Practice,  sec.  1236.  We  waive 
the  omission  of  the  plaintiff  to  allege  that  he  was  a  merchant 
or  trader,  and  the  absence  of  any  innuendo  in  this  particular 
(as  there  was  no  special  exception),  though  suoh  an  allega- 
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tion  is  of  vast  importance:  Odgers  on  Libel  and  Slander,  sec. 
63;  Cooley  on  Torts,  sec.  202. 

We  concede,  also,  that  to  charge  a  merchant  or  trader 
falsely  with  being  a  bankrupt  or  insolvent,  or  with  dishonesty 
in  his  business,  whether  the  accusation  or  imputation  is  made 
in  writing  or  by  words  of  mouth,  would  present  a  case  where 
the  language  should  be  held  to  be  actionable  per  se,  and  give 
a  right  of  action  with  or  without  special  damages:  Authorities 
supra;  Newell  v.  How,  31  Minn.  235;  13  Am.  &  Eng.  Ency. 
of  Law,  306,  314,  and  notes.  But  we  are  of  opinion  that  the 
language  contained  in  the  writing  or  official  extension  of  the 
act  of  protesting  the  note,  which  is  set  out  in  the  petition  and 
made  the  basis  of  the  suit,  does  not  impute,  directly  or  indi- 
rectly, insolvency  or  dishonesty  to  the  plaintifF,  or  a  want  of 
ability  or  disposition  to  pay  any  just  debt.  It  is  this  writing 
that  the  plaintiff  alleges  the  defendants  made,  uttered,  and 
published  concerning  himself,  and  which  caused  damage  to 
his  credit.  The  writing  does  not  by  any  means  necessarily 
or  naturally  have  that  effect,  so  that  the  law  would  presume 
damages  from  its  publication.  The  instrument  merely  recites 
that  upon  the  fifteenth  day  of  November,  1890,  the  notary 
(who  is  defendant  Arnold),  at  the  request  of  the  other  defend- 
ant, who  was  the  holder  of  the  note,  presented  the  same  dur- 
ing the  hours  of  business  to  the  teller  of  the  bank  where  the 
note  was  payable,  and  "  demanded  payment  thereof,  which 
was  refused  ";  that  thereupon  the  notary,  "  at  the  request"  of 
the  holder,  "  protested  solemnly  "  against  the  maker  and  in- 
dorser,  etc.,  as  is  usually  done  in  such  cases.  Of  all  of  which, 
according  to  the  instrument,  he  gave  notice,  as  follows:  "  To 
W.  H.  Hirshfield  (maker),  by  mail;  to  J.  W.  Zook  (indorser), 
by  mail."  This  seems  to  have  been  the  extent  of  the  publi- 
cation: 1  Daniel  on  Negotiable  Instruments,  sees.  939,  940, 
950. 

The  legal  effect  and  the  purpose  of  the  protest,  as  well  as 
the  formal  notarial  attestation  thereof,  are  simply  to  fix  the 
liability  of  the  drawer  or  indorser  on  the  bill  or  note  to  which 
he  is  a  party,  and  to  prevent  a  loss  to  the  owner  by  reason  of 
the  non-acceptance  or  non-payment,  as  the  case  may  be,  by 
the  maker  or  drawee.  The  notary  is  called  upon  to  witness 
and  attest  the  essential  facts  which  establish  the  liability, 
viz.,  due  presentment  and  refusal  of  payment,  etc.:  1  Daniel 
on  Negotiable  Instruments,  sec.  929.  We  very  much  doubt 
that  the  writing  in  question  is  actionable  at  all.     All  of  its 
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statements  are  true,  and  it  does  not  appear  to  be  defamatory. 
A  copy  of  the  note  is  annexed  to  and  made  a  part  of  it,  as 
set  forth  in  the  petition.  There  is  no  innuendo,  if  admissible 
here,  that  the  intent  and  purport  was  to  charge  the  plaintiff 
with  refusing  to  pay  a  just  debt  wliich  had  then  matured. 
This  conclusion  would  not  naturally  be  drawn  by  any  one 
who  might  read  the  instrument  in  connection  with  the  note, 
and  it  certainly  contains  no  words  to  that  effect.  The  reader, 
presumed  to  know  the  law,  would  see  that  the  protest  had 
been  made  before  the  note  was  due,  and  hence  that  the  plain- 
tiff had  a  most  excellent  reason  for  not  paying  it  at  that  time. 
Let  us  illustrate.  Suppose  the  defendants  had  published  in 
a  newspaper  the  statement  that  the  plaintiff  had,  after  de- 
mand duly  made  upon  him,  refused  to  pay  on  the  first  day 
of  June  a  note  upon  which  he  was  duly  bound,  but  which,  by 
its  terms,  did  not  become  due  or  payable  until  the  twentieth 
day  of  July.  That  would  not  be  libelous,  although  the  de- 
fendants may  have  been  actuated  by  malice.  "Acts  which 
neither  the  moral  code  nor  the  law  of  the  land  requires,  it 
cannot  be  libelous  to  charge  him  with  not  performing": 
Cooley  on  Torts,  sec.  207;  Odgers  on  Libel  and  Slander,  sec. 
308.  The  damages  are  not  the  natural  or  legal  consequences 
of  the  language.  But  we  will  take  the  most  liberal  view  in 
favor  of  the  plaintiff  of  which  the  language  used  will  admit, 
and  concede  that  the  ordinary  effect  or  import  of  such  lan- 
guage, in  connection  with  the  fact  of  protest,  would  be  to  im- 
pute to  the  plaintiff  a  failure  and  refusal  to  pay  his  note  of 
hand  after  it  had  fully  matured.  This  is  certainly  as  far  as 
the  conclusion  can  be  extended,  for  the  language  used  by  the 
defendants,  and  by  which  alone  they  must  be  judged,  does 
not  affirm  the  justness  or  validity  of  the  obligation.  The  ac- 
cusation must  also  be  confined  to  a  single  note,  because  they 
have  not  said  that  he  refused  to  meet  any  other  obligation,  or 
was  in  the  habit  of  refusing  to  pay  his  notes.  Under  such 
circumstances,  we  think  that  it  is  obvious  that  the  writing  is 
not  actionable  per  se.  The  refusal  to  pay  this  particular  note 
may  have  been  justified  by  sufficient  reasons.  It  may  have 
been  an  illegal  or  unjust  obligation,  or  may  have  already  been 
paid  by  the  plaintiff;  iience  was  allowed  to  go  to  protest  with- 
out any  fault  upon  the  part  of  the  plaintiff.  We  mean  by 
tliia  that  the  act  imputed  to  the  plaintiff  was  susceptible  of 
the  above  explanations,  and  therefore  neither  the  acts  nor  the 
language  of  the  defendants  necessarily,  or  in  their  ordinary 


666  HiBSHFiELD  V.  FoRT  WoRTH  Nat.  Bank.     [Texag, 

tendency  or  meaning,  charged  the  plaintiff  with  insolvency, 
loss  of  credit,  or  with  dishonest  conduct  in  business.  In  such 
case,  the  law  does  not  presume  an  injury  to  the  plaintiff,  and 
allow  the  recovery  of  general  damages,  as  when  the  words  are 
actionable  in  themselves;  for  the  plaintiff's  credit  or  reputa- 
tion as  a  tradesman  may  or  may  not  have  suffered  any  injury, 
according  to  the  circumstances,  by  the  publication  of  such 
alleged  defamatory  matter  as  would  not  necessarily  or  ordi- 
narily injure  or  tend  to  injure  him  in  these  particulars.  If  it 
did  so  injure  him  in  this  instance,  then  the  fact  should  have 
been  alleged,  showing  the  special  injury.  We  are  clear, 
therefore,  in  the  conviction  that  the  writing  declared  on  as  a 
libel  is  not  actionable  per  se,  and  consequently  that  the  alle- 
gations of  the  petition  do  not  show  any  right  to  recover  dam- 
ages for  its  publication:  Zier  v.  Hofflin,  33  Minn.  66;  53  Am. 
Rep.  9;  Pratt  v.  Pioneer  Press  Co.,  30  Minn.  41;  Newbold  v. 
Bradstreet,  57  Ind.  38;  40  Am.  Rep.  426;  Cooley  on  Torts,  sees. 
203,  205.  Where  the  libel  is  not  actionable  per  se,  mental 
anguish  cannot  be  allowed  as  a  part  of  the  damages  (if  recov- 
erable in  any  case),  without  proof  of  some  other  injury  or 
damage:  Odgers  on  Libel  and  Slander,  310,  and  note; 
Cooley  on  Torts,  sec.  204,  and  note  3;  Trawick  v.  Martin 
Brown  Co.,  79  Tex.  460;  Gulf  etc.  R'y  Co.  v.  Levy,  59  Tex. 
563;  46  Am.  Rep.  278. 

It  should,  perhaps,  also  be  added,  that  in  Odgers  on  Libel 
and  Slander  (cited  above)  it  is  stated,  on  page  297,  that  it  is 
not  necessary  to  prove  special  damages  "in  any  action  of 
libel,"  from  which  it  might  be  inferred  that  such  damages 
need  not  be  alleged  in  any  case  of  libel.  We  cannot  subscribe 
to  this  doctrine.  That  would  abolish  the  well-recognized  dis- 
tinction, even  in  cases  of  libel,  between  words  actionable  in 
themselves  and  those  that  are  not,  and  make  all  libels  action- 
able per  se.  We  concede  that  there  may  be  words  used  in  a 
published  writing  or  public  print,  etc.,  which  might  be  ac- 
tionable per  se  as  libels,  when  if  only  spoken  they  would  not 
be;  but  still  we  think  that  unless  the  libel  is  of  that  class,  the 
plaintiff  must,  as  he  would  be  bound  to  do  in  cases  of  slander 
under  such  circumstances,  allege,  in  addition  to  an  innuendo 
showing  the  injurious  meaning  of  the  language,  some  special 
injury  or  damage  to  himself  arising  as  the  natural  and  imme- 
diate consequences  of  its  publication:  Cooley  on  Torts,  sees. 
204-206;  13  Am.  &  Eng.  Ency.  of  Law,  435,  note  3;  3 
Lawson's  Rights,  Remedies,  and  Practice,  2176;  Tenoilliger 
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V.  Wands,  72  Am.  Dec.  428,  note;  Achorn  v.  Piper,  66  Iowa, 
694;  Zier  v.  Hofflin,  33  Minn.  66;  53  Am.  Rep.  9;  Bell  v. 
Print  Co.,  3  Abb.  N.  C.  157;  Wallace  v.  Bennett,  1  Abb.  N.  C. 
478;   Walker  v.  Tribune  Co.,  29  Fed.  Rep.  827. 

We  now  reach  the  determination  of  the  question,  whether 
the  petition  shows  any  right  to  recover  damages  on  account 
of  the  alleged  extortion.  On  this  point  appellees'  counsel  say: 
"We  do  not  think  the  fees  received  by  the  notary  were  illegal 
or  extortionate  in  the  sense  of  the  criminal  statute.  They 
were  the  ordinary  and  usual  fees  charged  for  protesting,  and 
if  the  appellant  had  declined  to  pay,  the  notary  had  no 
means  of  compelling  him  to  do  so,  either  by  seizing  his  person 
or  property.  The  act  was  purely  voluntary  and  unconstrained 
on  the  part  of  the  appellant.  It  is  not  even  alleged  that  he 
paid  them  under  protest,  or  in  any  wise  signified  his  unwill- 
ingness or  objection  to  do  so." 

We  approve  of  this  position,  and  hold  that  the  fees,  having 
been  paid  by  the  plaintiff  voluntarily,  with  full  knowledge  of 
all  the  facts,  and  at  most  only  under  a  mistake  of  law,  can- 
not be  recovered  back,  unless  he  is  entitled  to  do  so  by  virtue 
of  our  statute,  which  prescribes  a  penalty  for  the  benefit  of  the 
injured  party  against  the  oflBcer  for  receiving  as  well  as  de- 
manding illegal  fees  under  certain  circumstances:  City  of 
Houston  V.  Feeser,  76  Tex.  365;  Taylor  v.  Hall,  71  Tex.  213. 
Article  2421  of  the  Revised  Statutes  extends  the  penalty  only 
where  the  oflficer  has  demanded  and  received  "  higher  fees  " 
or  "  any  fee  "  not  allowed  by  title  42  of  the  statutes.  Under 
the  construction  heretofore  given  to  very  similar  provisions  of 
law  by  both  the  supreme  court  and  court  of  appeals,  the  acts  of 
the  defendants,  as  shown  by  the  petition,  are  not  within  the 
purview  of  article  2421,  and  do  not  amount  to  extortion  as 
there  defined:  Orton  v.  Engledow,  S  Tex.  20Q;  Hayi  v.  Stewart, 
8  Tex.  358;  Smith  v.  State,  10  Tex.  App.  413.  It  is  intimated 
in  Hays  v.  Stewart,  8  Tex.  358,  that  while  the  fourfold  penalty 
could  not  be  recovered  under  such  circumstances,  yet  the 
amount  of  fees  illegally  received  by  the  oflBcer  might  be;  but 
the  court  did  not  advert  to  the  effect  of  a  voluntary  payment 
with  knowledge  of  the  facts,  or  to  the  want  of  any  power  in 
the  officer  to  enforce  payment  had  it  been  refused.  Article 
240  of  the  Penal  Code,  even  as  amended,  confers  no  right  to 
recover  back  the  fees  when  they  are  such  as  are  prescribed 
by  law  for  tlie  services  performed  and  have  been  voluntarily 
paid;  and  we  conclude,  therefore,  that  the  plaintiflf,  under  the 
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facts  stated  in  the  petition,  was  not  entitled  to  recover  as  a 
part  of  his  damages  the  fees  he  had  paid  the  notary:  Millar 
V.  DouglasSf  42  Tex.  288;  1  Daniel  on  Negotiable  Instruments, 
sec.  934. 

The  decision  of  this  question,  where  the  amount  is  clearly 
below  the  jurisdiction  of  the  district  court,  is  only  important, 
therefore,  as  affecting  the  right  to  recover  exemplary  dam- 
ages as  claimed  in  the  petition.  That  character  of  damages 
is  not  recoverable  without  some  actual  damage  is  also  shown: 
T-awick  v.  Martin  Brown  Co.,  79  Tex.  460;  Flanagan  v. 
Womack,  54  Tex.  50.  The  petition,  failing  to  disclose  any 
right  to  recover  actual  damages,  was  insufficient  upon  the  de- 
murrer, and  therefore  the  judgment  should  be  affirmed. 


Neqotiabls  Notb   Falling   Dux  ok  Sunday,  whkn  Patablk.  —  If  a 

note  which  falls  due  on  Sunday  has  no  day*  of  grace,  demand  for  payment 
cannot  lawfully  be  made  until  the  following  Monday,  and  if  made  before,  ia 
void.  If,  however,  a  note  ia  entitled  to  three  days  of  grace,  and  the  last  of 
these  falls  on  Sunday,  the  note  is  payable,  and  demand  for  payment  may 
lawfully  be  made,  on  Saturday  preceding:  Salter  v.  £u7-t,  20  Wend.  205;  32 
Am.  Dec.  530;  Farnum  v.  Fowle,  12  Mass.  89;  7  Am.  Dec.  35.  So  where  a 
non- negotiable  note,  payable  sixty  days  from  date,  fell  due  on  Sunday,  tender 
on  the  following  Monday  was  held  good:  Avei-y  v.  Stewart,  2  Conn.  69;  7  Am. 
Dec.  240.  Similarly,  where  the  third  day  of  grace  falls  on  a  public  holiday, 
such  as  the  Fourth  of  July,  demand  may  be  made  on  the  third  of  that  mouth: 
Hansom  v.  Mack,  2  Hill,  587;  38  Am.  Dec.  602.  Compare  Sheldon  v.  Ben- 
ham,  4  Hill,  129;  40  Am.  Dec.  271. 

Words  Injurious  to  a  Person  in  hi«  Busixess  Libelous  pbe  8b: 
See  Hayes  v.  Press  Co.,  127  Pa.  St.  642;  14  Am.  St.  Rep.  874;  Missouri  Pae. 
B'y  Co.  V.  Richmond,  73  Tex.  568;  15  Am.  St.  Rep.  794;  WilUams  v.  Daven- 
port,  42  Minn.  393;  18  Am.  St.  Rep.  519;  Moore  v.  Francis,  121  N.  Y.  199; 
18  Am.  St.  Rep.  810. 

Allegation  of  Spbcial  Damage,  whbn  Necessary.  —  Where  the  words 
are  libelous  per  se,  the  declaration  need  not  aver  any  special  damage:  Price 
V.  Conway,  134  Pa.  St.  340;  19  Am.  St.  Rep.  704.  But  in  the  absence  of  an 
allegation  of  special  damage,  plaintiff  is  presumed  to  rest  content  with  such 
damages  as  are  the  natural  result  of  the  libelous  publication,  without  proof 
of  specific  facts;  and  such  damages,  coupled  with  damages  for  the  malice 
with  which  the  article  may  have  been  published,  are  all  that  he  is  entitled 
to  recover  or  prove,  unless  special  damages  are  alleged:  McDuff  v.  Detroit 
etc.  Co.,  84  Mich.  1;  22  Am.  St.  Rep.  673.  See  also  notes  to  Newman  v. 
Stein,  13  Am.  St.  Rep.  452;  Bradstreet  Co.  v.  Oill,  13  Am.  St.  Rep.  776j 
Kingsbury  v.  Bradstreet  Co.,  116  N.  Y.  211. 

Damaoej:  for  Mental  Anguish,  when  Allowed  in  Actions  for  Libbl: 
See  note  to  Terwillijer  v.  Wands,  72  Am.  Dec.  434,  435.  In  Republican  Pub. 
Co.  V.  Mosman,  15  Col.  399,  it  was  held  that  the  mental  suffering  of  th« 
plaintiff,  caused  by  the  publication  of  written  slander  libelous  per  se,  may  be 
taken  into  consideration  in  awarding  general  compensatory  damages,  —  that 
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is,  Buch  (lamngf?  as  are  comnriensurate  with  the  loss  or  injury  sustained  by 
him  in  consequence  of  the  publication. 

VoLUNTAKY  PAYMENT  Madk  IN  Iqnoraxce  OF  Payor'«  Rights:  See  HOte 
to  Oould  V.  McFail,  4  Am.  St.  Rep.  608.  As  to  wiien  a  payment  is  deemed 
voluntary,  geuerally,  see  note  to  Cox  v.   Wekfier,  13  Am.  St.  Rep.  340. 

The  decisioa  in  the  principal  case  obviously  leaves  unsettled  the  very  in- 
teresting qaeation  whether  the  plaintiff,  under  the  facts  set  forth,  could  liav« 
recovered  if  special  damages  had  been  alleged  and  proved.  On  general  prin- 
ciples,  it  would  seem  reasonable  to  suppose  that  a  creditor,  who  is  presumed 
to  know  the  natural  and  probable  effects  of  the  protest  of  a  note  upon  th« 
reputation  and  standing  of  a  trader,  should  be  held  liable  for  all  the  conse* 
quences  if  the  protect  is  Diade  improperly,  even  if  there  is  no  m  ilice  involved. 
In  such  a  case,  the  actual  contents  of  the  notary's  protest  are  immaterial;  it 
is  "the  fact  of  protest,"  as  the  court  remarks,  which  is  tlie  essence  of  the  in- 
jury. If  the  protest  is  made  in  due  time,  it  may  damage  the  person  whose 
note  is  protested,  but  the  act  is  a  lawful  one,  and  the  debtor,  nut  having  been 
punctual  in  his  payments,  clearly  has  no  ri^ht  to  complain  of  any  coase- 
quences  that  may  follow  when  h  s  fellow-citizens  are  informed  that  he  is  not 
able,  or  has  refused,  to  meet  his  ol>ligations.  But  if  the  creditor  undertake* 
to  demand  pnyment  l)efore  the  debt  is  due,  and  when  the  debtor  refuses  to 
pay  places  the  refusal  on  record  by  a  solemn  notarial  act,  he  is  making  an  un- 
lawful  use  of  u  proceeding  sanctioned  by  the  law  for  a  special  purpose.  Such 
Conduct  seems  to  be  in  some  measure  analogous  to  a  malicious  prosecution. 
There  the  want  of  probable  cause  raises  a  presumption  of  malice:  Brand  v. 
ffinchman,  68  Mich.  690;  13  Am.  St.  Rep.  362;  and,  in  the  present  instance, 
that  knowledge  of  the  wrongtul  nature  of  the  act,  which  must  be  imputed  to 
the  person  causing  the  protest  to  be  made,  miglit  fairly  be  regarded  as  hav> 
ing  the  same  effect,  so  far  as  the  defendant's  liability  is  concerned.  All  the 
elements  for  supporting  what,  under  the  older  systems  of  pleading,  would  be 
a  special  action  on  tlie  case  seem  to  be  here  present,  and  we  are  l)y  no  means 
sure  that  the  ciroumstances  would  not  have  been  more  appropriately  discussed 
without  any  reference  to  the  peculiar  rules  of  the  law  of  libel.  If  plaintiff 
could  have  shown  specifically  that  damage  to  his  credit  had  accrued,  owing 
to  the  act  of  defendant,  why  should  he  have  been  denied  redress  if  bis 
case  was  not  capable  of  being  brought  under  those  rules?  The  question 
would  be,  not  what  those  who  read  the  protest,  or  heard  of  its  being  made, 
ought  to  have  thought  of  the  matter,  but  rather  what  they  would  probably 
think  about  it;  for  the  impression  which  would  be  likely  to  follow  would  be 
the  natural  consequences  of  the  act  for  which  the  defendant,  according  to 
the  universal  principle  underlying  the  law  of  torts,  wonld  be  held  responsi- 
ble.  The  view  which  the  court  took  of  the  circumstances  rendered  it  un- 
necessary to  discuss  this  aspect  of  the  case,  but  the  considerations  above 
suggested  seem  to  indicate  that  if  special  damage  had  been  shown,  the  plain- 
tiff might  have  recovered.  At  least  the  question  of  liability  wonld  then 
become  one  of  fact,  viz.,  whether,  according  to  the  ordinary  ideas  of  the 
trading  commanity,  the  protest  of  a  nole  is  likely  to  impair  the  maker's 
oredit 
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Keating  v.  J.  Stonb  and   Sons  Livb-stook  Co. 

[83  Texas.  467.] 

Shares  or  Stock  tm  Corporations  Liable  to  Garnishmbnt  and  Execu- 
TiOK.  —  The  statutes  of  Texas  make  provisioa  for  reauhing  aad  subject* 
lag  to  creditors  shares  of  stock  la  corporatioas,  both  by  writs  of 
garnishment  and  execution. 

Answer  of  Corporation  Garnished  to  Stati  Number  or  Sharks  Owkcd 
BT  Debtor.  —  Where  a  eorporation  is  the  garnishee,  it  is  required  by 
the  writ  to  answer  what  number  of  shares,  if  any,  the  debtor  owns  in 
the  company,  and  the  shares  so  ascertained,  or  so  much  thereof  as  may 
be  necessary,  may  be  ordered  to  be  sold  to  satisfy  the  judgment  rendered. 

EiECPTioN,  Shares  of  Stock  cannot  be  Sold  undkb,  without  Descbip- 
TIOK.  —  When  the  law  gives  to  the  creditor  a  process  by  garnishownt 
through  which  he  may  reach  the  shares  of  stock  in  a  corporation  owned 
by  his  debtor,  and  get  a  sufficient  description  of  them,  and  then  hare 
them  sold  under  execution  to  satisfy  his  debt,  he  cannot  be  allowed  to 
proceed  by  execution  in  the  first  place  without  any  description. 

OmoBR  Levtino  ExscaTioN  on  Shares  or  Stock  uust  Ascertain  Ncm« 
BSR  Owned  bt  Debtor.  —  If  an  officer  having  an  execution  can  asoer* 
tain  the  number  of  shares  of  stock  in  a  corporation  owned  by  the  debtor, 
he  may  levy  his  execution  upon  so  many  of  them  as  may  be  proper  to 
satisfy  it,  but  without  such  knowledge  he  cannot  make  a  lawful  levy  or 
sale.  A  levy  and  sale  of  "all  the  shares  of  stock  owned  and  belonging 
to"  the  execution  debtor,  and  "all  his  right,  title,  and  interest  of,  in, 
and  to  said  shares  of  stock,"  no  effort  by  garnishment  having  been  made 
to  ascertain  the  number  of  shares  owned  by  the  defendant,  are  void,  and 
confer  no  title. 

George  H.  Plowman^  for  the  appellant. 

U.  F.  Short  and  N.  G.  Turrey,  for  the  appellees. 

Henry,  A.  J.  The  appellant,  claiming  to  own  shares  of 
stock  in  the  J.  Stone  and  Sons  Live-stock  Company,  a  corpo- 
ration, brought  this  suit  for  a  writ  of  injunction,  a  receiver, 
and  an  account. 

The  court  charged  the  jury  to  find  for  the  defendants,  and 
the  case  is  before  us  on  bills  of  exception  to  the  exclusion  of 
the  evidence  offered  by  the  plaintiflF  to  prove  that  he  was  a 
stockholder  in  the  corporation. 

It  appears  that  Keating  had  recovered  a  judgment  in  the 
district  court  against  John  Stone,  who  owned  a  large  number 
of  the  shares  of  stock  of  the  corporation.  Stone  was  absent  from 
the  state,  and  the  plaintiff  in  the  judgment  made  diligent  in- 
quiry of  theofficers  and  stockholders  of  the  corporation,  to  as- 
certain what  interest  in  it  was  owned  by  Stone,  but  he  failed  to 
get  any  information  on  the  subject.  An  execution  was  issued 
on  the  judgment,  which  the  sheriff  attempted  to  levy  upon 
Stone's  shares  in  the  corporation  by  giving  notice  as  prescribed 
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by  the  statute,  under  which  he  made  a  sale  and  conveyance 
to  Keating  of  said  shares. 

The  description  of  the  property  sold,  contained  in  the  sher- 
iff's return  and  conveyance,  was  as  follows*  "  All  the  shares 
of  stock  owned  and  belonging  to  the  said  John  Stone  in  said 
J.  Stone  and  Sons  Live-stock  Company,  and  all  the  right,  title, 
and  interest  which  the  said  John  Stone  had  on  the  twelfth 
day  of  June,  A.  D.  18S6,  or  at  any  time  afterward,  of,  in,  and 
to  the  said  shares  of  stock." 

The  proceedings  were  in  olher  respects  regular,  and  such  as 
would  have  vested  title  in  the  purchaser  under  a  lawful  levy 
and  sale.  The  conveyance  and  other  proceedings  under  the 
execution  were  offered  in  evidence  by  the  plaintiff,  but  were 
excluded  upon  objection  made  by  the  defendants,  on  the 
ground  that  they  were  "  void,  because  they  did  not  describe 
any  number  of  shares  of  stock,  nor  sufficiently  designate  any 
property." 

The  Revised  Statutes  make  provision  for  reaching  and  sub- 
jecting to  creditors  shares  in  corporations  both  by  writs  of 
garnishment  and  execution.  These  provisions  were  taken 
from  the  original  act,  approved  March  13,  1875,  which  was 
entitled  "  An  act  to  provide  a  mode  for  the  sale  of  shares  in 
any  joint-stock  or  incorporated  company  on  execution."  The 
first  seven  sections  provided  for  reaching  such  shares  by  gar- 
nishment, both  before  and  after  judgment.  In  them  very 
particular  directions  are  contained  in  regard  to  the  number 
of  shares  to  be  condemned  and  sold,  as  well  as  to  tiie  descrip- 
tion of  them  in  the  judgment,  so  as  to  limit  such  sale,  and 
prevent  the  disposal  of  more  than  are  required  to  satisfy  the 
judgment.  The  eighth  section  of  the  act  merely  declares  such 
shares  to  be  "subject  to  execution  in  the  same  manner  as 
other  personal  property  is  liable  to  execution  by  the  laws  of 
this  state." 

The  Revised  Statutes  direct  that  when  the  garnishee  is  a 
corporation,  the  writ  of  garnishment  shall  direct  it  to  answer 
"what  number  of  shares,  if  any,  the  debtor  owns  in  such 
company"-  Art.  199;  and  that  the  court,  if  it  renders  a  judg- 
ment against  the  garnisliee,  sliall  order  the  sale  of  the  whole 
interest  of  the  debtor,  '*or  so  much  thereof  as  may  be  neces- 
sary  to  satisfy  such  execution":  Art.  203.  With  regard  to 
executions,  they  contain  but  two  provisions  on  the  subject, 
which  read  as  follows:  — 

"  Art.  2297.     Shares  of  stock  in  any  joint-stock  or  incorpo- 
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rated  company  may  be  sold  on  execution  against  the  person 
owning  such  stock." 

"Art.  2294.  A  levy  on  the  stock  of  any  corporation  or 
joint-stock  company  is  made  by  leaving  a  notice  th«reof  with 
any  officer  of  such  company." 

At  common  law,  corporate  shares  were  not  subject  to  levy 
and  sale  upon  execution.  In  some  states,  the  means  by  which 
the  officer  making  the  levy  may  ascertain  the  number  of 
shares  owned  by  the  debtor  is  prescribed  by  statute:  Blair  v. 
Compton,  33  Mich.  414;  People  v.  Goss  etc.  Mfg.  Co.,  99  111.  355. 

In  Connecticut,  a  levy  describing  the  number  of  shares 
levied  upon  was  held  to  be  sufficient:  Stamford  Bank  v.  Fer- 
ris, 17  Conn.  268. 

The  «a(ii*J  o^  0"  &n#^  r  Mtchania^  tie.  Ins.  Co.,  56  N.  Y.  52, 
is  cited  as  authority  that  the  levy  of  an  execution  upon  shares 
of  stock  by  a  general  notice  showing  that  it  is  made  upon  the 
entire  interest  of  the  debtor,  without  mentioning  the  number 
of  shares,  is  sufficient.  That  case  arose  upon  the  service  of  a 
notice  of  attachment  under  the  New  York  code,  and  not  upon 
the  levy  of  an  execution.  In  the  opinion  it  is  said:  "The 
sheriff,  by  his  action  and  the  notice  he  gives,  acquires  no  ac- 
tual dominion  over  the  property.  It  is  as  much  beyond  his 
personal  control  as  before  the  levy;  and  there  is  no  particular 
magic  in  the  act  of  giving  the  notice  that  affects  the  status  or 
the  rights  of  any  one,  save  as  prescribed  by  statute,  or  changes 
the  character  or  actual  condition  or  possession  of  the  property. 
The  notice  is  but  an  act  of  caution  to  the  individual  upon 
whom  it  is  served,  intended  and  operating  solely  to  prevent 
his  paying  the  debt  or  delivering  the  property  to  the  debtor, 
and  impounding  it  to  answer  the  judgment.  A  particular 
description  of  the  property  and  debts  supposed  to  be  in  the 
possession  of  or  owing  by  the  individual  served  is  not  neces- 
sary for  the  information  of  the  party  served,  and  would  not 
more  satisfactorily  show  to  him  the  property  intended  to  be 
reached.  The  individual  served  necessarily  knows  better 
than  the  officer  can  know  the  property  and  debts  in  his  pos- 
session or  owing  by  him  subject  to  attachment.  If  a  case 
could  be  supposed  in  which  a  party  could  be  misled  and  in- 
jured by  the  generality  of  a  notice  of  this  kind,  it  might  be 
different." 

A  levy  and  sale  under  an  execution  is  quite  a  different 
thing.  If  in  that  proceeding  no  mention  of  the  number  of 
shares  is  required,  then  there  would  be  nothing  to  prevent  an 
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excessira  levy,  and  a  very  large  estate  might  be  sold  to  sat- 
isfy a  very  small  judgment;  and  that,  too,  when  the  property 
was  capable  of  division.  It  would  lead  to  a  sacrifice  of  the 
interests  of  both  the  debtor  and  the  creditor,  resulting  from 
the  fact  that  what  had  been  seized  and  was  being  sold  might 
be  entirely  unknown  to  the  bidders. 

There  should  be  no  such  uncertainty  attending  execution 
sales  when  it  can  be  avoided,  and  it  should  be  very  clear  that 
the  legislature  so  intended  before  any  statute  should  be  given 
such  a  construction.  The  fact  that  we  have  a  statute  pro- 
viding for  the  sale  under  execution  of  a  partner's  interest  in 
partnership  property,  and  that  in  some  other  cases  undefined 
interests  of  the  debtor  may  be  sold,  is  not  a  suflScient  reason 
for  pursuing  the  same  practice  in  all  cases,  nor  in  the  present 
instance. 

In  the  case  of  partnersliip  property  there  exists  no  means 
by  which  the  interest  of  one  of  the  partners  can  be  determined 
until  the  business  of  the  partnership  has  been  wound  up.  In 
other  cases,  upon  the  facts  given  by  the  oflBcer,  the  required 
information  may  be  usually  ascertained,  and  the  law  does  not 
furnish  in  such  cases  any  other  process  through  which  the 
property  may  be  reached  by  a  creditor. 

The  case  of  Bourcier  v.  Edmondson,  53  Tex.  675,  is  not  in 
point.  In  that  case  a  landlord  filed  his  petition  to  foreclose 
his  landlord's  lien  upon  what  was  described  in  his  petition  as 
"  a  large  quantity  of  household  furniture  and  other  personal 
property  placed  by  Mrs.  Bourcier  on  said  premises,  owned  by 
her  and  now  on  said  premises."  It  was  further  alleged  that 
the  plaintiff  was  unable  to  describe  the  property  more  par- 
ticularly. It  was  objected  that  the  description  of  the  prop- 
erty was  not  sufficient  to  authorize  a  foreclosure.  In  the 
opinion  it  was  said:  "The  description  of  the  property  is 
rather  vague,  both  in  the  petition  and  the  judgment.  But  in 
such  cases  it  must  necessarily  be  so.  The  landlord  has  not 
such  access  to  the  premises  as  would  enable  him  to  make  an 
inventory  of  the  household  and  kitchen  furniture  of  the  ten- 
ant In  Mesaner  v.  Lewis,  20  Tex.  222,  which  was  the  case 
of  an  attachment  lien  upon  '  a  stock  of  goods  and  merchan 
dise,' of  which  no  other  and  better  description  was  given  in 
the  sheriff's  return,  this  court  held  the  return  insufficient,  he- 
eause  it  was  in  the  power  of  the  party  executing  the  writ  to 
enter  a  store  of  a  third  person  where  the  goods  of  the  defend- 
ant were,  and  remain  there  long  enough  to  seize,  secure,  and 
▲m.  St.  Rmr.,  Vou  X\lX.-i3 
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inventory  tliem.  Unless  such  inventory  can  be  made,  the 
best  description  of  it  is  the  general  statement,  which  will 
comprehend  all  of  the  household  and  kitchen  furniture  on  the 
place.  This  is  more  especially  the  case  where  no  seizure  of 
the  property  under  summary  process  is  sought.  While  it 
might  be  necessary  to  point  out  with  some  degree  of  certainty 
to  the  officer  the  property  which  he  is  to  take  possession  of 
under  such  stringent  writ,  no  special  necessity  for  this  could 
exist  where  it  is  left  with  the  owner  until  the  lien  is  fore- 
closed. Proof  to  identify  it  could  be  made  on  the  trial,  and  a 
judgment  rendered  that  would  enable  the  sherifi'  to  seize  it 
under  execution." 

The  opinion  then  proceeds  to  demonstrate  that  the  judg- 
ment did  sufficiently  describe  the  property  to  be  sold  to  enable 
the  sherifif  to  identify  it. 

The  opinion  and  the  case  in  it  cited  clearly  hold  that  a  de- 
scription that  fails  to  identify  the  property  levied  upon  will 
not  be  held  sufficient  when  it  is  in  the  power  of  the  sheriff  to 
get  a  proper  one.  May  it  not  be  equally  well  said,  that  when 
the  law  gives  to  the  creditor  a  process  by  garnishment  through 
which  he  may  reach  the  shares  of  stock  and  get  a  sufficient 
description  of  them,  and  then  have  "them  sold  under  execu- 
tion to  satisfy  his  debt,  he  should  not  be  allowed  to  proceed 
by  execution  in  the  first  place  without  any  description?  We 
think  it  may.  It  is  "  shares  of  stock  "  that  the  Revised  Stat- 
utes declare  may  be  sold  on  execution,  thus  recognizing  the 
usual  division  and  description  of  a  share-holder's  interest  in  a 
corporation.  The  interests  of  the  owners  of  such  stock  are 
divided  into  shares,  to  make  them  capable  of  subdivision,  and 
all  transactions  of  the  owners  are  had  with  them  in  that  way. 
If  by  any  proper  means  the  officer  who  levies  the  execution 
can  assertain  the  number  of  shares  owned  by  the  debtor,  we 
have  no  doubt  about  his  authority  to  levy  an  execution  upon 
so  many  of  them  as  may  be  proper  to  satisfy  it,  as  in  other 
cases,  in  the  manner  directed  by  the  Revised  Statutes;  but 
when  he  neither  possesses  nor  can  acquire  such  knowledge, 
we  do  not  think  he  can  make  a  lawful  levy  or  sale.  There 
having  been  no  valid  levy  or  sale,  the  plaintiff  could  not  sub- 
sequently supply  their  place,  or  acquire  a  right  to  recover  the 
shares  by  proving  other  facts;  and  as  the  views  expressed  by 
us  are  decisive  of  the  case,  we  deem  it  unnecessary  to  con- 
■ider  other  objections. 

The  judgment  is  affirmed. 
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CJoRPORATE  Stock  —  Liabilitt  to  Garnishmbnt.  —  Under  the  Rhode 
Island  statute,  corporate  stock  is  liable  to  attachment:  Beckwith  y.  Burrough, 
14  R.  I.  366;  61  Am.  Rep.  892;  but  not  an  eqaita'ole  or  executory  interest 
in  corporate  stock:  LippiU  v.  American  Wood  Paper  Oo.,  15  R.  I.  141;  2  Am. 
St.  Rep.  886.  Attachment  of  shares  of  bank  stock  by  the  bank,  after  notica 
of  an  assignment  of  the  shares,  made  without  a  transfer  on  the  books  of  th« 
bank,  is  ineffectual  to  defeat  the  prior  right  of  th«  aisignoe:  Teague  ▼.  Le 
Orand,  85  Ala.  493;  7  Am.  St.  Rep.  64. 

Description  of  Chattels  Levied  cpom.  —  ShcrifF  cannot  levy  upon  th» 
stock  of  a  bank  by  merely  entering  upon  an  inventory  of  the  property  levied 
upon  "six  shares  capital  stock,"  without  informing  the  defendant  that  he 
had  levied  upon  his  stock,  or  seeking  a  delivery  over  of  his  certificate: 
Prineeion  Bank  r.  Crozer,  22  N.  J.  L.  383;  53  Am.  Dec.  254.  A  description 
in  general  terms  of  bricks  levied  on  in  a  kiln,  among  a  larger  number,  is 
sufficient  to  authori:ie  a  sale  under  the  levj^  where  the  description  was  "three 
thousand  bricks  on  the  lot  of  the  defendant ":  Hill  v.  Harris,  10  B.  Mon. 
120;  50  Am.  Dec.  542.  A  levy  on  "one  saw-mill  engine  and  fixtures,  situ- 
ated at  Gordoma  on  the  Brunswick  railroad,  on  lot  of  land  number  ninety- 
one,  in  the  seventh  district  of  said  county,  and  all  of  the  lumber  now  in  the 
yard  of  said  saw-mill,"  is  sut&ciently  certain  and  specific:  Bennett  v.  Oray, 
82  Ga.  592.  But  a  levy  on  "one  hundred  bales  of  cotton,  more  or  less,"  in 
the  absence  of  a  more  exact  description,  "would  seem  to  be  too  indefinite 
and  uncertain  ":  Boiling  v.  Vandicer,  91  Ala.  375.  As  to  what  is  a  sufficient 
levy  on  personalty,  see  note  io  Sawyer  v.  Bray,  11  Am.  St.  Rep.  716.  In 
Texas,  express  statutory  provision  has  been  made  to  meet  the  exceptional 
case  of  a  levy  upon  Uve-stock  ruaniag  on  rangea:  So*  Qunttr  r.  Gdbbt  82  I«z. 
598. 


Texas  and  Paoipio  Railway  Company  v,  Briok. 

[88  Texas,  126.] 

RicKivBR  —  Railway  in  Hands  of.  Liable  vor  Injort  to  Ehploteb. 
—  A  railway  company  is  liable  for  damages  for  personal  injuries  inflicted 
upon  an  employee,  by  reason  of  negligence,  while  the  road  was  in  the 
hands  of  a  receiver,  where  the  road  has  been  returned  to  the  company 
improved  by  the  expenditures  made  by  the  receiver. 

BiCPLOTER  or  Minor  withoct  PARBirr's  Consent  Liable  fob  Injurt  to 
Him  when.  —  One  who  employs  a  minor,  knowing  him  to  be  such,  in 
a  dangerous  business,  without  his  father's  consent,  becomes  liable  to 
compensate  the  father  for  any  loss  of  the  son's  service  during  minority 
which  may  result  from  an  injury  suffered  in  that  business;  and  no  ques- 
tion of  contributory  negligence,  or  as  to  whether  the  injnry  reanlted 
from  the  negligence  of  the  minor's  fellow -servants,  can  arise  in  snob  oass. 
Tb«  father  is  a  stranger  to  the  contract  of  employment  And  is  not  boand 
by  any  of  its  terms. 

Measure  of  Parent's  Damaoes  for  Loss  of  his  Child's  Sbitioes.  — 
The  measure  of  a  pirent's  damages  for  injuries  to  his  child,  resulting  in 
Ion  of  service  to  him,  is  the  amount  which  the  child  would  have  earned 
during  his  minority  if  the  injuries  had  not  been  inflicted.  The  board  of 
the  chiM  should  not  be  deilucted  from  that  amount. 

Verdict  .nut  Excessive  whk.n.  —  A  verdict  of  twelve  hundred  dollars  v- 
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coTered  by  a  father  for  injuries  to  his  minor  son  lacking  a  few  days  of 
being  nineteen  years  old  when  the  accident  occurred,  the  injuries  con- 
sisting of  the  permanent  and  serious  impairment  of  the  right  arm  and 
the  loss  of  a  foot,  ia  not  excessive. 

Finch  and  Thompson,  for  the  appellant. 
Ball,  Wynne,  and  McCart,  for  the  appellee. 

Gaines,  A.  J.  The  appellee  brought  this  action  to  recover 
of  appellant  damages  for  the  loss  of  the  services  of  his  minor 
son.  The  suit  was  brought  in  the  first  instance  against  John 
C.  Brown  as  receiver  of  the  property  of  the  appellant  com- 
pany; but  in  amended  petition  the  company  was  made  a 
party;  and  it  was  averred  that  Brown  had  been  discharged 
as  receiver;  that  all  its  property  had  been  turned  back  to  it 
by  the  court  with  betterments  of  the  value  of  millions  of  dol- 
lars placed  thereon  by  him  from  its  net  income  during  his 
receivership.  The  original  ground  of  action  was,  that  without 
the  consent  of  the  plaintiflF,  his  minor  son  had  been  employed 
by  an  agent  of  the  receiver  to  work  at  the  dangerous  occupa- 
tion of  brakeman  in  the  company's  switch-yard,  and  that 
while  so  employed  had  suflFered  injuries  which  rendered  him 
unable  to  earn  a  livelihood. 

That  the  company  was  liable  under  the  circumstances  for 
the  damages  accruing  from  the  wrong  alleged  is  not  an  open 
question  in  this  court:  Texas  etc.  R'y  Co.  v.  Comstock,  83  Tex. 
637;  Boggs  v.  Brown,  82  Tex.  41,  and  cases  there  cited. 

The  appellant  requested  the  court  to  charge  the  jury  to  the 
effect  that  the  plaintiflF  could  not  recover  if  his  son  was  guilty 
of  negligence  which  contributed  to  the  injury;  and  also  that 
he  could  not  recover  if  the  accident  was  the  result  of  the  neg- 
ligence of  the  »on's  fellow-servants.  Both  instructions  were 
refused,  and  in  this  action  of  the  court  there  was  no  error. 
In  Gulf  etc.  Railway  v.  Redeker,  67  Tex.  190,  60  Am.  Rep.  20, 
the  rule  was  clearly  recognized,  that  one  who  employs  a  minor, 
knowing  him  to  be  such,  in  a  dangerous  business  without  the 
father's  consent  becomes  liable  to  compensate  the  father  for 
any  loss  of  the  son's  service  during  minority  which  may  result 
from  an  injury  suflfered  in  that  business.  That  case  was  re- 
versed solely  upon  the  ground  that  the  charge  authorized  a 
recovery  without  reference  to  the  question  whether  the  em- 
ployer knew  of  the  minority  or  not.  The  decision  of  the 
supreme  court  of  Kentucky  in  Louisville  etc.  R.  R.  Co.  v.  Wil- 
lis, <H3  Ky.  57,  4  Am.  St.  Rep.  124,  cited  in  the  Redeker  case 
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« 
from  a  syllabus  in  the  Central  Law  .Tournal,  is  now  before  us, 
and  fully  sustains  the  doctrine  of  the  employer's  liability  in 
such  cases.  The  contract  of  employment  with  the  minor 
having  been  made  without  the  consent  of  the  father,  the  latter 
is  a  stranger  to  it,  and  is  not  bound  by  any  of  its  terms.  He 
does  not  agree  that  as  between  himself  and  the  employer  the 
son  shall  be  bound  to  take  the  risk  directly  incident  to  the 
employment,  or  that  which  may  result  from  the  negligence  of 
the  sou's  fellow-servants.  His  ground  of  complaint  is,  that 
the  employer  has  engaged  the  son  in  a  dangerous  occupation, 
where,  by  reason  of  the  dangers  attending  the  business,  either 
naturally  arising  from  it  or  from  the  negligence  of  employees, 
he  has  lost  the  son's  services;  and  in  our  opinion,  he  is  enti- 
tled to  recover  for  any  loss  resulting  from  such  dangers,  with- 
out reference  to  the  question  whether  the  son  has  contributed 
to  such  injury  or  not,  provided  the  loss  has  resulted  from  the 
perils  of  the  occupation.  The  wrong  to  him  consists  in  the 
unauthorized  employment,  and  he  is  entitled  to  compensation 
for  any  loss  which  has  resulted  from  that  wrong. 

The  case  of  Texas  etc.  R'y  Co.  v.  Carlton^  60  Tex.  397,  was 
a  suit  by  the  father  to  recover  damages  for  injuries  resulting 
in  the  death  of  the  son,  under  our  statute.  The  statute  gives 
an  action  in  cases  only  where  the  deceased,  if  living,  could 
have  recovered  for  the  injury. 

It  is  also  complained  that  the  verdict  for  twelve  hundred 
dollars  is  excessive.  The  evidence  showed  that  the  plaintiff's 
son,  at  the  time  of  his  injury,  was  receiving  as  wages  sixty- 
five  dollars  per  month.  Before  that  he  had  been  employed 
in  an  occupation  not  attended  with  any  peculiar  danger,  in 
which  he  received  fifty-three  dollars  per  month.  At  this  lat- 
ter time  he  lived  with  his  father.  There  was  also  evidence 
tending  to  show  that  since  the  injuries  had  been  inflicted  he 
had  not  been  able  to  procure  employment.  His  right  arm 
was  seriously  and  permanently  impaired,  and  he  lost  a  foot 
as  the  result  of  his  injuries.  He  lacked  a  few  days  of  being 
nineteen  years  old  when  the  accident  occurred.  We  think 
the  evidence  sufficient  to  support  the  verdict.  It  may  be 
conceded,  as  appellant  claims,  that  his  earning  capacity  in  a 
dangerous  business  is  not  the  true  criterion  of  the  value  of 
his  services,  so  far  as  the  suit  of  his  father  is  concerned.  The 
contention  thon  is^  that  from  his  wages  his  board  should  be 
deducted,  and  iha«  so  considered,  the  net  result  of  his  services 
for  two  ;-«arf»  mad  swelve  days  would  not  amount  to  the  sum 
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found  by  the  jury.  But  should  the  board  be  deducted? 
While  the  father  is  entitled  to  the  son's  services,  he  is  equally 
bound  to  support  him  during  his  minority,  and  hence  the 
gross  amount  that  the  son  could  have  earned  is  the  measure 
of  his  loss.  Although,  as  the  evidence  shows,  he  may  have 
allowed  the  son  to  spend  his  earnings  before  the  injury,  he 
was  none  the  less  entitled  to  them  both  before  and  after  the 
accident;  and  under  the  circumstances  of  this  case,  his  recov- 
ery can  only  be  restricted  to  the  amount  the  son  may  have 
earned  before  attaining  his  majority  had  not  the  accident 
occurred. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 


Liability  ot  Railroad  Company  for  Acts  of  Receiver.  —  Thii  sub- 
ject is  discussed  in  Texas  etc.  R'y  Co.  v.  Johnson,  76  Tex.  421;  18  Am.  St 
Rep.  60,  and  not«;  Texas  etc.  R"y  Co.  r.  Oriffin,  76  Tex.  441;  Texas  etc  R'y 
Co.  V.  Miller,  79  Tex.  78;  23  Am.  St.  Rep.  308;  Texas  etc  R'y  Co.  v.  White, 
82  Tex.  643.  See  also  extended  note  to  Naglee  r.  Alexandria  etc  Co.,  5  Am. 
St.  Rep.  313-316.  Where  a  corporation  is  in  the  hands  of  a  receiver,  who 
has  full  possession  of  its  property  and  entire  charge  of  its  aflFairs,  such  corpo- 
ration cannot  be  prosecuted  for  crimes  or  misdemeanors  committed  by  tha 
agents  or  servants  of  the  receiver:  State  r.  Wabash  R'y  Co.,  116  Ind.  466. 

Measurk  of  Damages  for  Loss  of  Services  of  Minor  Child.  —  Pa- 
rent may  recover  not  only  for  loss  of  service,  the  result  of  the  injury,  up  to 
the  time  of  the  trial,  but  also  for  the  prospective  loss  during  the  child's  mi- 
nority; and  also  for  expenses  actually  and  necessarily  incurred,  or  which 
would  be  immediately  necessary  in  consequence  of  the  injury,  in  the  care  and 
cure  of  the  child:  Bollard  v.  Roberts,  130  N.  Y.  269. 

Liability  of  Employer  to  Parent  of  Injured  Minor  Servant.  — 
Where  the  master  knowingly  engages  a  minor  in  a  dangerous  employment, 
without  the  father's  consent,  and  the  minor  is  injured  in  such  employment, 
the  master  is  responsible  to  the  father  for  the  loss  of  his  son's  services  result- 
ing from  such  injury:  Gulf  etc.  R'y  Co.  v.  Redeker,  75  Tex.  310;  16  Am.  St. 
Rep.  887.  At  common  law,  if  the  father  consented  to  the  employment  of 
his  minor  son  in  a  dangerous  service,  and  the  son  had  arrived  at  the  age  of 
fourteen  years,  each  of  them  assumed  the  risks  incident  to  the  service,  and 
neither  could  maintain  an  action  against  the  employer  on  account  of  personal 
injuries  to  the  minor,  resulting  from  the  negligence  of  another  person  cm- 
ployed  in  the  same  service;  and  this  rule  is  not  altered  by  the  Alabama  code: 
Lovell  V.  De  Bardeleben  Coal  and  Iron  Co.,  90  Ala.  IS. 
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Mayor  etc.  of   City   of    Houston  v.  Houston 
City  Street-railway  Company. 

[83  Texas,  54S.] 

Dkuurreb  Dismbd  Waived  when.  —  Where  a  general  demurrer  has  not 
been  acted  upon  by  the  court  nor  called  to  its  attention,  it  should  be 
deemed  to  have  been  waived. 

Obant  of  Franchise  to  Street-railway  Compant  not  Exclusive.  — 
A  grant  by  a  city  to  a  street  railway  company  of  a  right  to  construct 
and  maintain  a  street-railway  along  and  upon  its  streets  does  not  confer 
an  exclusive  privilege,  nor  prerent  the  city  from  extending  similar  privi- 
leges to  other  railway  companies.  Subject  to  the  right  of  the  railway 
company  to  an  easement  in  the  streets  to  the  extent  to  which  the  streets 
are  occupied  for  that  purpose  by  its  tracks,  switches,  and  turnouts,  thtt 
city's  dominion  over  the  streets  remains  unchanged  and  unimpaired,  and 
is  as  full  and  complete  for  all  purposes  as  it  was  before  the  grant  was 
made.  Such  a  grant  is  not.  therefore,  void  on  the  ground  that  it  con- 
fers an  exclusive  privilege. 

A"THORmr  to  Grant  Street-railway  Fbanchisb  and  Extend  It  fob 
Teru  of  Years.  —  The  legislature,  by  providing  in  the  act  charter- 
ing a  street-railway  company  "that  all  contracts  made  and  entered  into 
by  and  between  the  mayor  and  aldermen  of  the  city  of  Houston  and  the 
said  company,  or  any  privileges  or  rights  granted  by  the  said  mayor  and 
aldermen  of  the  city  of  Houston  to  the  said  company,  shall  be  in  all  re- 
spects legal  and  binding  on  the  aforesaid  contracting  parties,"  and  in 
the  charter  of  the  city  that  "the  city  council  shall  have  the  exclusive 
control  and  regulation  of  all  streets,  alleys,  public  grounds,  and  high- 
ways within  the  corporate  limits  of  the  city,  and  to  direct  and  control 
the  laying  and  construction  of  railway  tracks,  turnouts,  and  switches, 
and  to  require  that  they  be  constructed  and  laid  so  as  to  interfere  aa 
little  as  possible  with  the  ordinary  travel  and  use  of  the  streets;  to 
control  and  regulate  everything  concerning  street-railways," —  clearly  in- 
tended to  confer  and  did  confer  upon  the  city  council  ample  authority 
to  grant  a  franchise  to  the  street-railway  company,  and  to  extend  it  for 
a  term  of  years. 

Twted  Rioht,  Grant  of  Franchise  for  Street-railway  Becomes, 
WHEN.  —  When  the  grant  to  a  company  of  a  street-railway  franchise 
has  been  duly  accepted  and  acted  npon  by  the  company,  it  becomes  a 
vested  right  or  perfected  contract  which  cannot  be  subsequently  repealed 
or  impaired  by  the  body  or  authorities  that  made  it,  provided  there  is 
no  constitutional  prohibition  to  the  granting  of  such  special  privileges 
by  the  legislature  or  under  itn  authority. 

Duration  of  Franchise,  by  Whom  Determined.  —  Where  the  common 
council  of  a  city  hai  legislative  authority  to  grant  a  street-railway  fran- 
chise, the  time  for  which  it  may  be  granted  is  a  matter  for  its  exclusive 
determination. 

OOHSTITt'TION    does   NOT   LlMlT   DURATION   OF  StREET-RAILWAY  FraNOXIM. 

—  While  section  7  of  article  10  of  the  constitution  of  Texas  is  entirely 
prohibitory,  and  not  permissive,  still  it  is  a  clear  recognition  of  the  right 
of  any  city  to  give  its  consent  to  the  use  of  its  streets  by  street-railway 
companies,  and  it  contains  no  limitation  of  the  length  of  time  for  which 
snob  consent  may  be  given. 
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H.  F.  Ring,  city  attorney^  for  the  appellant. 
Jones  and  Garnett,  for  the  appellee. 

Mark,  J.,  Section  A.  This  suit  was  brought  by  the  Hous- 
ton City  Street-railway  Company,  to  enjoin  the  city  of  Houston 
from  interfering  with  the  laying  of  a  street-railway  track  by 
appellee  on  one  of  the  streets  of  said  city.  A  temporary  in- 
junction was  issued,  which  on  final  hearing  was  perpetuated 
by  the  decree  of  the  court,  from  which  action  of  the  court,  in 
refusing  to  dissolve  the  injunction  and  in  perpetuating  the 
same,  this  appeal  is  taken. 

Appellant's  only  assignment  of  error  is  as  follows:  "The 
court  erred  in  rendering  judgment  against  defendant,  and 
in  behalf  of  the  plaintifiF,  and  in  failing  to  render  judgment  in 
favor  of  the  defendant,  because  the  charter  of  the  city  of  Hous- 
ton never  authorized,  nor  was  authority  ever  conferred  by 
the  legislature  upon,  defendant's  council  to  grant  any  special 
franchise  or  privilege  of  any  character  whatsoever  in  the  use 
of  the  streets  of  said  city  of  Houston  for  a  term  of  years;  and 
because  the  evidence  showed  that  plaintiff  had  no  rigbt  to  use 
for  street-railway  purposes  the  portion  of  the  street  in  question, 
after  being  notified  of  the  passage  of  the  ordinance  of  date 
July  28,  1890,  repealing  the  first  section  of  the  ordinance  of 
date  August  12,  1889,  mentioned  in  plaintiff's  petition;  and 
because  no  grounds  whatsoever  existed  for  the  equitable  in- 
terposition of  the  court." 

Appellant's  first  proposition  under  the  above  assignment  of 
error  is  as  follows:  "  Authority  never  having  been  conferred 
upon  said  council  to  grant  special  franchises  to  private  per- 
sons or  corporations  of  any  character  whatsoever  in  the  use 
of  the  streets  of  said  city  of  Houston  for  a  term  of  years,  so 
much  of  the  ordinance  under  which  the  appellee  claims  a 
franchise  for  a  term  of  years  was  void,  and  subject  to  amend- 
ment or  repeal  at  any  time  by  the  city  council." 

By  his  second  proposition  under  the  above  assignment,  the 
counsel  for  appellant  contends  that  the  ordinance  passed  by 
the  city  council,  and  "under  which  the  plaintiff  claims  a 
franchise  for  thirty  years,  is  unreasonably  broad  and  compre- 
hensive, and  for  this  reason  is  void,  even  if  the  city  council 
had  authority  from  the  legislature  to  grant  special  privileges 
in  the  streets  to  corporations  for  a  term  of  years,  ....  and 
therefore  any  subsequent  city  council  had  authority  to  repeal 
such  privilege  at  any  time." 
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This  proposition  is  scarcely  embraced  by  the  assignment  of 
error,  but  we  will  notice  the  questions  in  their  order.  It  ap- 
pears that  the  city  council,  by  an  ordinance  passed  July  28, 
1890,  attempted  to  repeal  or  annul  the  franchise  or  privilege 
of  the  plaintifiF  in  so  far  as  it  had  b«en  previously  auihotized 
to  construct  its  road  "  on  Congress  and  Louisiana  streets,  be- 
tween Travis  Street  and  a  connection  with  its  Glenwood  line 
on  Fifth  Street";  and  that  while  plaintiff  was  proceeding  to 
make,  and  was  in  the  act  of  making,  such  "connection,"  as 
above  described,  by  the  construction  of  the  necessary  line 
of  railway,  etc.,  the  city  officials,  in  virtue  of  said  repealing 
ordinance,  immediately  upon  its  passage,  notified  plaintiff 
thereof,  interfered  with  the  further  prosecution  of  said  work, 
and  forcibly  prevented  the  plaintiff  from  building  and  com- 
pleting said  line  of  railway  upon  said  streets,  and  from  mak- 
ing said  connection  with  its  other  line. 

These  acts  of  the  city  council  and  the  city  officers  are  made 
the  basis  of  the  suit  for  injunction.  We  may  remark  in  this 
connection  that  the  question  of  the  right  of  the  plaintiff  to  an 
injunction  is  not  properly  presented  in  this  case.  The  de- 
fendant filed  only  a  general  demurrer  to  the  petition,  and  the 
record  fails  to  show  that  it  was  called  to  the  attention  of  the 
court  below.  It  was  not  acted  upon  by  the  court,  and  should 
therefore  be  deemed  to  have  been  waived.  It  is  unnecessary, 
under  such  circumstances,  to  enumerate  the  allegations  of  the 
petition  upon  which  the  plaintiff  relied  for  equitable  relief. 
We  may,  however,  say  generally,  that  the  facts  alleged  would 
indicate  that  the  plaintiff  might  suffer  irreparable  injury  un- 
less the  defendant  should  be  duly  restrained  by  the  process  of 
the  court:  Port  of  Mobile  v.  LouiavilU  etc.  R.  R.  Co.,  84  Ala. 
115;  5  Am.  St.  Rep.  342.  The  original  grant  of  the  franchise 
to  the  plaintiff  by  the  city  of  Houston  was  by  an  ordinance  of 
its  common  council  passed  on  the  fiftii  day  of  November,  1883. 
The  provisions  of  this  enactment,  so  far  as  need  be  quoted, 
are  as  follows:  — 

"  1.  That  the  right  of  way  is  hereby  granted  to  the  Hous- 
ton Street-railway  Company,  organized  under  a  charter 
passed  by  the  legislature  of  the  state  of  Texas  on  the  sixth 
day  of  August,  1870,  with  the  privilege  of  laying,  using,  main- 
taining, and  operating  a  single  or  double  track  street-rail- 
way, and  all  necessary  side-tracks,  turnouts,  turn-tahles,  and 
switches,  for  the  purposes  and  u«e3  for  which  this  grant  is 
made,  through  and  over  any  and  all  streets  of  the  city  of 
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Houston,  and  the  bridges  thereon,  including  the  bridges  cross- 
ing Buffalo  and  White  Oak  bayous,  which  niay  be  owned  by 
the  city  of  Houston,  excepting  that  portion  of  Main  Street 
south  and  west  of  Capitol  Street,  and  that  portion  of  Franklin 
Street  east  of  San  Jacinto  Street,  which  portions  of  said  streets 
are  hereby  reserved  from  this  grant." 

The  sixth  section  of  said  ordinance  is  as  follows:  "That  the 
using  of  any  of  the  streets  of  Houston  by  said  street-railway 
company  after  the  passage  of  this  ordinance,  for  any  of  the 
uses  and  purposes  specified  in  this  ordinance,  shall  be  deemed 
an  acceptance  of  the  grant  therein  made,  and  an  acceptance 
of  the  terms  and  conditions  herein  imposed,  which  said  grant 
is  to  be  used  and  enjoyed  by  said  company;  that  said  rail- 
way company  shall  avail  itself  of  this  grant  of  right  of  way 
within  two  years  from  the  passage  of  this  ordinance." 

Section  7  of  said  ordinance  is  as  follows:  "  That  said  street- 
railway  company,  complying  faithfully  with  the  terms  and 
conditions  imposed  by  this  ordinance,  and  the  provisions  of 
the  charter  of  the  city  of  Houston,  as  required  by  the  city 
council,  shall  have  and  enjoy  the  rights,  powers,  and  privi- 
leges herein  granted  and  conferred  for  a  term  of  thirty  years 
from  and  after  the  passage  of  this  ordinance." 

It  is  agreed  and  admitted  by  the  parties  that  the  plaintiff 
accepted  the  franchise  granted  by  the  city  within  due  time, 
and  has  fully  complied  with  all  of  the  terms  and  conditions 
of  the  grant;  that  it  has,  in  accordance  with  the  rights  and 
privileges  granted,  "  constructed,  equipped,  and  put  in  opera- 
tion on  the  streets  of  said  city  fully  fourteen  miles  of  its  street- 
railway,  and  in  accomplishing  this  result  has  expended  over 
$75,000,"  etc.  These  things  were  all  done  by  the  plaintiff 
prior  to  January  1,  1888. 

It  may  be  observed  at  this  point  of  the  investigation  that 
the  franchise  or  privilege  granted  to  the  plaintiff  by  the  city 
of  Houston,  though  it  extends  to  nearly  all  of  the  streets  of 
that  city,  is  not  of  an  exclusive  character.  The  city,  by  the 
terms  of  the  grant,  is  not  prohibited  from  extending  similar 
privileges  to  other  railway  companies.  This  view  of  a  similar 
grant  was  directly  announced  by  the  supreme  court  in  the 
case  of  Gulf  City  St.  Ry  Co.  v.  Galveston  City  R'y  Co.,  65  Tex. 
502,  and  it  was  further  held,  that,  subject  to  the  right  of  the 
railway  company  to  an  easement  in  the  streets  to  the  extent 
in  which  the  streets  were  occupied  for  that  purpose  by  its 
*'  tracks,  switches,  and  turnouts,"  the  city's  "  dominion  over 
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the  streets  remained  unchanged  and  unimpaired,  and  was  as 
full  and  complete  for  all  purposes  "  as  it  was  before  the  ex- 
tension of  the  grant.  Such,  at  least,  is  the  effect  of  the  de- 
cision then  made,  and  it  coincides  with  our  own  views  of  the 
question.  The  grant  to  the  plaintiff  as  extended  by  the  city 
of  Houston  is  not  therefore  void  upon  the  ground  that  it  con- 
fers an  exclusive  privilege,  as  it  would  have  been  under  the 
constitution  if  it  had  in  fact  created  a  monopoly  in  favor  of 
the  plaintiff :  City  of  Brenham  v.  Brenham  Water  Co.,  67  Tex. 
542. 

Upon  the  twelfth  day  of  August,  1889,  the  city  council  (for 
some  reason  which  is  not  very  apparent  to  us)  passed  an  ad- 
ditional ordinance,  which  gave  its  permission  to  the  plaintiff* 
"  to  build  and  operate  its  street-railway  "  upon  a  number  of 
the  streets  of  the  city,  including  the  right  upon  the  part  of 
the  plaintiff  to  establish  the  "  connection  with  its  Glenwood 
line  on  Fifth  Street,"  as  before  described.  This  ordinance 
did  not  specify  the  duration  of  the  privilege  granted,  but  it 
was  enacted  "  subject  to  the  terras  and  conditions  of  the  origi- 
nal ordinance  of  November  5,  1883,"  etc. 

It  was  this  ordinance  of  August,  1889,  which  the  city  coun- 
cil attempted  to  repeal,  as  before  stated,  in  July,  1890.  This 
the  appellant  claims  the  city  had  the  lawful  right  to  do,  be- 
cause the  ordinance  of  1889  did  not  extend  the  privilege  for 
any  definite  length  of  time.  We  think  that  this  position  is 
of  no  consequence  as  affecting  the  merits  of  the  controversy, 
if  the  right  of  the  appellee  to  the  exercise  of  its  franchise  had 
become  vested  and  irrevocable  before  the  expiration  of  the 
term,  by  reason  of  the  original  contract  between  the  parties 
made  or  created  in  pursuance  of  the  ordinance  of  November 
6,  1883. 

Whether  the  privileges  originally  granted  to  the  plaintiff 
had  become  perfect  or  vested  rights  which  the  city  could 
neither  impair  nor  take  away  must  of  course  depend  in  the 
first  place  upon  the  validity  of  the  original  ordinance  of  No- 
vember 5,  1883.  It  is  claimed  by  the  appellee  that  the  city 
council  possessed  adequate  authority  to  enact  this  ordinance, 
not  only  under  the  charter  of  the  city,  but  also  by  reason  of 
express  authority  to  that  effect  as  contained  in  the  act  of  the 
legislature  incorporating  the  plaintiff  company.  The  charter 
of  the  plaintiff,  which  was  granted  by  the  legislature  upon  the 
sixth  day  of  August,  1870,  contains,  among  others,  the  follow- 
ing provisions:  — 
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"  Sec.  8.  That  all  contracts  made  and  entered  into  by  and 
between  the  mayor  and  aldermen  of  the  city  of  Houston  and 
the  said  company,  or  any  privileges  or  rights  granted  by  the 
said  mayor  and  aldermen  of  the  city  of  Houston  to  the  said 
company,  shall  be  in  all  respects  legal  and  binding  on  the 
aforesaid  contracting  parties." 

Section  9  of  said  act  of  incorporation  provides  "  that  this 
charter  shall  remain  in  full  force  and  effect  for  the  period  of 
fifty  years." 

The  object  of  the  legislature  in  incorporating  this  company 
was  to  enable  it  to  build  a  street-railway  in  the  city  of  Hous- 
ton, and  section  8  of  the  above  charter  was  evidently  intended 
by  the  legislature  to  confer  upon  the  city  government  plenary 
powers  at  least  to  make  any  contract  (otherwise  valid)  with 
this  company  in  reference  to  the  establishing  and  construct- 
ing of  its  street-railway,  and  in  express  terms  contemplates 
the  granting,  upon  the  part  of  the  city,  by  contract  or  other- 
wise, the  necessary  "  rights  or  privileges  "  to  effectuate  this 
purpose:  Covington  Street  R'y  Co.  v.  City  of  Covington,  9  Bush, 
127.  We  also  find  in  the  charter  of  the  city  of  Houston, 
which  was  in  force  when  the  ordinance  of  November  6th  was 
passed,  the  following  provisions:  — 

"  The  city  council  shall  have  the  exclusive  control  and 
regulation  of  all  streets,  alleys,  public  grounds,  and  highways 
within  the  corporate  limits  of  the  city,  and  to  direct  and  con- 
trol the  laying  and  construction  of  railway  tracks,  turnouts, 
and  switches,  and  to  require  that  they  be  constructed  and  laid 
so  as  to  interfere  as  little  as  possible  with  the  ordinary  travel 
and  use  of  the  streets;  to  control  and  regulate  every  thing  con- 
cerning street-railways,"  etc. 

We  are  of  the  opinion  that  by  the  terms  of  both  of  these 
charters  (clearly  by  that  of  the  street-railway  company)  the 
legislature  intended  to  and  did  confer  ample  authority  upon 
the  city  council  to  grant  the  franchise  in  question  to  the  plain- 
tiff, and  to  extend  it  for  a  term  of  years,  as  it  did  do.  We 
also  think  that,  according  to  the  current  of  the  authorities,  the 
grant,  having  been  duly  accepted  and  acted  upon  by  appellee, 
became  a  vested  right  or  perfected  contract,  which  could  not 
be  subsequently  repealed  nor  impaired  by  the  common  council 
or  the  authorities  of  the  city  of  Houston;  provided,  however, 
that  there  is  no  constitutional  prohibition  to  the  granting  of 
said  special  privileges  by  the  legislature  or  under  its  authority: 
Rio  Grande  R.  R.  Co.  v.  City  of  Brownsville,  45  Tex.  96;  2  Dillon 
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on  Municipal  Corporations,  3d  ed.,  sec.  727;  1  Dillon  on  Muni- 
cipal Corporations,  3d  ed.,  sec.  314;  Port  of  Mobile  v.  Louisville 
etc.  R.  K.  Co.,  84  Ala.  115;  5  Am.  St.  Rep.  342;  Birviingham 
etc.  ICy  Co.  v.  Birmingham  Ry  Co.,  79  Ala.  465;  58  Am.  Rep. 
615;  Milhau  v.  Sharp,  27  N.  Y.  611;  84  Am.  Dec.  314;  City 
of  Burlington  v.  Burlington  Street  Ry,  49  Iowa,  144;  31  Am. 
Rep.  145;  Dartmouth  College  Case,  4  Wheat.  519;  Fletcher  v. 
Peck,  6  Cranch,  137;  Stein  v.  Mayor,49  Ala.  362;  20  Am.  Rep. 
283;  International  etc.  R'y  Co.  v.  Anderson  County,  59  Tex. 
667;  Const.,  art.  10,  sec.  7.  Those  decisions  cited  by  counsel 
for  the  appellant  which  deny  the  povver  of  the  city  govern- 
ment, under  its  general  authority  over  its  streets,  to  grant 
the  right  to  operate  a  street-railway  in  such"  streets  for  pri- 
vate gain,  were  rendered  in  cases  where  the  legislature  had 
not  conferred  upon  the  municipality  the  necessary  authority 
to  extend  such  franchise. 

In  reference  to  the  second  proposition  submitted  by  the  ap- 
pellant, we  hold  that  as  the  common  council  had  legislative 
authority  to  grant  the  franchise  in  question,  its  duration  was 
a  matter  for  their  exclusive  determination.  Whether  it  should 
be  extended  for  two,  five,  or  thirty  years  was  left  to  their 
wisdom  and  discretion.  They  could  not,  perhaps,  abandon 
or  transfer  the  ordinary  control  over  the  streets,  of  a  legisla- 
tive character,  so  as  to  prevent  the  proper  and  legitimate 
exercise  of  tiiis  authority  by  their  successors  in  office;  but 
this,  as  we  have  seen,  they  did  not  do.  Nor  was  it  in  the 
power  of  the  common  council  to  create  a  perpetuity.  Subject 
to  these  limitations,  however,  the  wisdom  and  reasonableness 
of  the  grant  and  the  length  of  time  during  which  it  should 
continue  was  addressed  solely  to  the  good  judgment  of  the 
members  of  the  common  council:  1  Dillon  on  Municipal  Cor- 
porations, sec.  95.  There  is  no  pretense  in  this  case  that  the 
use  of  the  streets  by  the  plaintiff  has  become  a  nuisance  or 
amounts  to  an  injury  to  the  public,  so  we  need  not  go  into 
that  branch  of  the  subject:  City  of  Burlington  v.  Burlington 
Street  Ry,  49  Iowa,  141;  31  Am.  Rep.  145. 

While  section  7  of  article  10  of  the  state  constitution  is 
entirely  prohibitory,  and  not  permissive,  still  it  is  a  clear 
recognition  of  the  right  of  any  city  to  give  its  consent  to  the 
use  of  its  streets  by  street-railway  companies,  and  it  contains 
no  limitation  of  the  length  of  time  for  which  such  consent 
may  be  given. 

We  might  end  the  discussion  here,  and  affirm  the  judgment 
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of  the  district  court.  But  there  is  another  provision  of  the 
■constitution  of  1876  which  may  have  soirie  bearing  upon  the 
power  of  the  legislature,  or  any  municipal  government  under 
its  authority,  to  create  for  a  definite  period  any  "irrevocable 
or  uncontrollable  grant  of  special  privileges,"  like  the  fran- 
-chise  granted  to  the  plaintiff:  Bill  of  Rights,  sec.  17.  This 
provision  has  not  been  invoked  nor  cited  by  counsel  for  the 
appellant,  nor  has  it  been  discussed  by  counsel  for  either  party. 
It  is  claimed,  however,  by  the  appellant,  as  already  stated, 
that  even  if  the  legislature  had  conferred  authority  upon  the 
common  council  of  the  city  of  Houston  to  grant  special  priv- 
ileges to  corporations  for  a  term  of  years,  still  the  ordinance  of 
November  5,  1883,  which  extended  the  franchise  for  the  period 
of  thirty  years,  would  be  void,  because  "  unreasonably  broad 
and  comprehensive."  This  proposition  most  evidently  does 
not  directly  present  the  question  of  the  constitutionality  of  the 
ordinance  in  question. 

We  are  loath  to  decide  a  constitutional  question  when  it 
has  not  been  directly  raised  and  argued  by  counsel;  yet  we 
xio  not  see  how  it  can  be  ignored  entirely.  That  the  question 
is  indirectly  involved  there  can  be  no  doubt,  for  the  reason 
that  although  the  plaintiff's  charter  was  granted  before  the 
adoption  of  the  present  constitution,  still  the  rights  claimed 
in  this  suit  had  not  become  vested,  nor  was  the  franchise 
granted  by  the  city  until  long  after  the  constitution  had  gone 
into  operation:  Mississippi  Society  v.  Musgrove,  44  Miss.  820; 
7  Am.  Rep.  723. 

The  article  of  the  constitution  above  cited  reads  as  follows: 
*'And  no  irrevocable  or  uncontrollable  grant  of  special  priv- 
ileges or  immunities  shall  be  made;  but  all  privileges  and 
franchises  granted  by  the  legislature  or  created  under  its 
authority  shall  be  subject  to  the  control  thereof."  There  is  no 
-doubt  that  the  franchise  as  granted  to  the  plaintiff  is,  in  legal 
acceptation,  "a  special  privilege":  Bank  of  Augusta  v.  Earle^ 
13  Pet.  595;  Birmingham,  etc.  K'y  v.  Birmingham  S.  R'y  Co.^ 
79  Ala.  474;  58  Am.  Rep.  615;  Milhau  v.  Sharp,  27  N.  Y.  619; 
84  Am.  Dec.  314;  3  Kent's  Com.  458. 

What,  then,  is  meant  by  the  other  words,  "  irrevocable  or 
uncontrollable  grant "?  This  question  is  by  no  means  of  easy 
solution,  and  may  possibly  be  understood  in  a  different  sense 
by  different  minds,  or  may  give  rise  to  diverse  impressions  in 
the  same  mind. 

1.  The  decision  of  the  supreme  court  of  the  United  States 
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in  the  celebrated  Dartmouth  College  case,  where  it  was  de- 
clared that  a  franchise,  upon  being  accepted  by  the  grantee, 
became  a  perfect  contract,  which  the  state  could  neither  recall 
nor  in  any  wise  impair,  has  never  been  universally  admitted 
to  have  been  based  upon  sound  principles  of  government. 
Many  eminent  writers  and  courts  have  thought  that  a  fran- 
chise is  a  mere  privilege  extended  by  the  sovereign  power  of 
the  state,  which  it  could  recall  whenever  it  should  be  deemed 
advisable  so  to  do.  The  courts  have  generally,  however,  from 
necessity,  yielded  to  the  supreme  court  of  the  United  States, 
but  many  have  done  so,  if  not  sullenly,  under  apparent  pro- 
test: Cooley  on  Constitutional  Limitations,  341,  342,  and  note 
1.  The  pernicious  and  evil  consequences  of  that  decision 
have  been  frequently  pointed  out  by  judges  and  law-writers, 
and  the  doctrine  announced  has  never  been  cordially  accepted 
by  those  who  believe  in  the  sovereign  power  of  the  state: 
Cooley  on  Constitutional  Limitations,  340,  and  note  2.  May 
not,  therefore,  the  framers  of  our  constitution  have  intended 
by  this  provision  to  render  impotent  and  inapplicable  the 
principle  announced  in  the  Dartmouth  College  case,  not  only 
as  to  perpetuities,  but  as  to  franchises  for  a  term  of  years  ? 
Port  of  Mobile  v.  Louisville  etc.  R.  R.  Co.,  84  Ala.  115;  5  Am. 
St.  Rep,  342.  Did  they  not  mean  to  say  to  the  legislature, 
"You  may  extend  special  privileges  to  corporations,  but  the 
right  to  recall  the  grant  whenever  you  may  deem  it  advisable 
is  reserved  and  shall  be  an  indispensable  condition  of  the 
grant"?  If  so,  the  grantee  would  of  course  acquire  the  fran- 
chise subject  to  this  reservation  and  condition,  and  it  could 
be  revoked  or  withdrawn  by  the  power  which  extended  it, 
whether  that  was  the  state  legislature  or  a  municipality  act- 
ing under  the  authority  of  the  legislature.  In  many  other 
provisions  of  the  constitution  we  also  observe  evidence  of  great 
jealousy  of  corporate  powers  and  franchises  upon  the  part  of 
the  framers  of  that  instrument:  Arts.  10-12.  Then,  again, 
there  was  the  celebrated  subsidy  to  the  International  and 
Great  Northern  Railway  Company,  including  an  "immunity" 
from  taxation  for  twenty-live  years,  which  had  but  recently, 
by  an  **  irrepealable  contract  "  been  granted,  and  perhaps  was 
in  the  mind  of  the  convention.  Generally,  when  it  it  said  that 
a  power  ia  "irrevocable,"  we  understand  that  the  grantor  can- 
not withdraw  nor  call  back  the  power. 

2.    But' the  word    "irrevocable"    is  frequeiidy   used   in   a 
Bomewliat  difTurent  sense.     It  may  mean  a  thing  or  denote  a 


688  Mayob  of  Houston  v.  Railway  Co.       [Texas, 

right  or  power  which  cannot  be  annulled  or  vacated  except 
for  a  sufficient  cause.  It  may  mean  unalterable  or  irrevers- 
ible. To  revoke  sometimes  denotes  the  right  to  annul,  rescind, 
or  abolish:  Webster.  Revocation  not  only  means  the  recall- 
ing of  the  power,  but  may  denote  "the  vacating"  of  the  grant 
for  cause:  Bouvier. 

It  may  be  that  this  is  the  sense  in  which  the  language  of 
the  paragraph  before  quoted  is  used.  The  framers  of  the  con- 
stitution may  have  intended  merely  to  prohibit  the  legislature 
from  granting  any  "  special  privilege "  which  could  not  be 
annulled,  condemned,  or  vacated  in  the  manner  and  for  the 
causes  as  might  be  prescribed  by  law.  This  view  of  the 
question  is  strengthened  by  the  use  of  the  word  "uncontrol- 
lable "  in  the  same  connection,  and  the  same  clause  most  pos- 
itively declares  that  all  "privileges  and  franchises"  shall  be 
subject  to  legislative  "  control "  and  regulation.  When  we 
consider  the  effect  and  consequences  of  declaring  that  every 
grant  of  special  privileges  or  franchises  for  a  term  of  years  by 
the  state  could  be  revoked  or  withdrawn  at  the  mere  pleasure 
or  will  of  the  legislature,  we  then  very  much  doubt  that  the 
framers  of  the  constitution,  or  the  people  in  adopting  it,  in- 
tended to  reserve  to  or  confer  such  power  or  authority  upon 
the  legislature.  The  policy  of  the  state  seems  to  have  been  to 
encourage  the  building  of  railways,  and  the  investment  of 
capital  in  similar  enterprises. 

If  these  special  privileges  or  franchises  in  question  can  be 
recalled  or  terminated  at  the  will  of  the  legislature,  then  it 
would  follow  that,  under  the  same  reservation  in  the  organic 
law,  every  charter  granted  since  the  adoption  of  the  present 
constitution  to  any  railway,  telegraph,  or  telephone  company 
ice  factory,  gas  or  electric  light  company,  etc.,  could  be  re- 
pealed or  revoked  at  the  pleasure  of  the  legislature,  without 
the  necessity  of  a  judicial  forfeiture.  If  the  language  of  the 
constitution  admitted  of  no  other  construction,  it  would,  of 
course,  be  the  imperative  duty  of  the  courts  to  so  interpret  it, 
regardless  of  consequences.  If  any  injustice  results,  "the 
remedy  for  such  injustice  must  be  found  in  the  action  of  the 
people  themselves,  through  an  amendment  of  their  work  when 
better  counsels  prevail":  Cooley  on  Constitutional  Limita- 
tions, 88.  Where  the  construction  would  lead  to  "  monstrous 
and  absurd  consequences,"  the  same  learned  author  concedes 
the  right  and  duty  of  the  courts  to  "  question  and  cross-ques- 
tion closely  "  the  clause,  to  discover  if  it  will  not  admit  of 
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another  construction  more  in  harmony  "  with  the  general  pur- 
poses of  such  instruments."  And  here  we  invoke  section  19 
of  the  Bill  of  Rights,  which  not  only  protects  property,  but 
also  "  privileges  or  immunities  "  from  destruction,  "  except  by 
due  course  of  the  law  of  the  land."  While  not  conclusive  of 
the  question,  still  this  provision  affords  some  evidence  of  the 
general  purpose  of  the  constitution,  and  that  its  authors  did 
not  intend  by  the  declaration  contained  in  section  17  to  an- 
nounce that  the  continuance  or  duration  of  every  privilege 
or  immunity  which  might  be  "  created  by  the  legislature  or 
under  its  authority  "  should  be  entirely  dependent  upon  its 
caprice  or  will:  See  also  sec.  22,  art.  4. 

With  the  light  before  us  at  this  time,  we  think  that  the 
better  opinion  is,  that  this  particular  clause  of  the  constitution 
was  intended  to  prohibit  the  legislature  from  granting  any 
"special  privilege  or  immunity"  in  such  way  or  of  such 
character  as  that  "it  could  not  be  subsequently  annulled  or 
declared  forfeited  for  such  causes  as  might  be  defined  by  law 
or  condemned  in  the  exercise  of  eminent  domain:  Cooley  on 
Constitutional  Limitations,  sees.  341-344;  and  it  was  further 
intended  that  "all  privileges  and  franchises"  granted  by  the 
legislature  or  under  its  authority  should  at  all  times  remain 
subject  to  legislative  control  and  regulation. 

We  are  perfectly  aware  that  we  have  not  by  any  means 
exhausted  the  subject;  but  as  the  question  under  considera- 
tion has  not  been  directly  raised  by  the  assignment  of  error, 
nor  discussed  by  counsel,  as  before  remarked,  we  think  that  a 
mere  expression  of  opinion  upon  our  part  ought  to  suffice  for 
the  present,  without  attempting  a  definite  decision  of  the 
question.  We  have  merely  indicated  what,  as  it  seems  to  us, 
would  be  the  proper  construction,  but  we  do  not  finally  com- 
mit ourselves  to  that  view  of  the  subject.  We  leave  the  ques- 
tion open  to  future  investigation,  should  it  be  presented  in 
another  case.  We  will  add  that  this  provision  of  the  consti- 
tution could  hardly  be  held  to  refer  only  to  the  grant  of  ex- 
clusive special  privileges,  for  the  reason  that  no  such  language 
is  used,  and  besides,  monopolies  are  prohibited  by  another 
section  of  that  instrument:  Sec.  26. 

Our  conclusion  is,  that  the  judgment  of  the  district  court 
ought  to  be  affirmed.  

MrWIOIPAL   CORPORATIO!»S  —  OrAI»T   0»  RIOHT  TO  Usi   9l'EUll  BT  RAIL- 
WAY NOT  ExcLCflivi.  —  A  city  council  cannot  grant  the  ezoInsiTe  use  of  » 
street  to  a  street-railway  company:  Canal  etc  R.  R.  Co.  v.  Crtteenl  City  R.  R, 
AM.  ST.  Kar..  Vou  XXIX. -44 
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Co.,  41  La.  Ann.  561;  Reining  v.  New  York  etc.  R'y  Co.,  128  N.  Y.  157.  The 
streets  of  a  city  are  for  the  benefit  of  all,  and  no  one  can  have  exclusive 
rights  or  privileges  therein:  Theobald  v.  Louisville  etc.  R'y  Go.,  66  Misa.  279; 
14  Am.  St.  Rep.  564,  and  note.  An  irrevocable  grant  by  a  city  of  the  ex< 
elusive  privilege  to  construct  and  operate  a  street-railway  is  unconstitutional: 
Birmingham  etc.  R'y  Co.  v.  Birmingham  Street  R'y  Co.,  79  Ala.  465;  58  Am. 
Rep.  615. 

Municipal  Corporations  —  Power  to  Authorizb  Use  or  Streets  for 
Railwat  Purposes.  —  Municipal  corporations  empowered  by  charter  n-.ay 
authorize  the  use  of  streets  for  railway  purposes:  Railroad  v.  Bingham,  87 
Tenn.  5-22;  Canal  etc.  R.  R.  Co.  v.  Crescent  City  R.  R.  Co.,  41  La.  Ann.  561; 
Areata  v.  Areata  etc.  R'y  Co.,  92  Cal.  639;  Forman  v.  New  Orleans  etc.  R.  R. 
Co.,  40  La.  Ann.  446;  Yates  v.  West  Orafton,  34  W.  Va.  783.  A  municipal 
ordinance  granting  a  railroad  a  franchise  to  occupy  public  streets  for  railway 
purposes  has  the  force  and  effect  of  a  state  statute:  State  v.  Madison  etc.  R'y 
Co.,  72  Wis.  612.  The  city  of  St.  Louis,  under  its  charter,  cannot  pass  au 
ordinance  authorizing  a  private  corporation  to  build  a  railroad  track  and  run 
trains  on  and  across  its  streets  for  the  transaction  of  private  business:  OlaesS' 
tier  V.  Anheuser-Busch  etc.  Ass'n,  100  Mo.  508.  For  a  further  discussion  of 
this  subject,  see  Mobile  v.  Louisville  etc.  R.  R.  Co.,  84  Ala.  115;  5  Am.  St. 
Rep.  342,  and  note;  and  extended  note  to  Williams  v.  New  York  etc.  R.  R, 
Co.,  69  Am.  Dec.  662. 

Vested  Rights.  —  A  grant  of  a  franchise  to  construct  and  maintain  a 
railway  in  the  streets  of  a  city  will  be  construed  as  irrevocable  and  a  grant 
in  perpetuity:  Pec/ple  v.  O'BHen,  111  N.  Y,  1;  7  Am.  St.  Rep.  684;  Mobile  v. 
Louisville  etc.  R,  R.  Co.,  84  Ala.  115;  5  Am.  St.  Rep.  342,  and  note.  After 
a  company  has  acted  upon  the  terms  of  the  order  of  the  board,  and  expended 
money  in  the  construction  of  the  side-track  for  the  construction  of  which 
permission  was  granted,  the  board  cannot  rescind  the  privilege,  unless  the 
company  failed  to  comply  with  the  terms  of  the  grant:  Areata  v.  Areata  etc 
R'y  Co.,  92  Cal.  639.     See  Galveston  etc.  Co.  v.  Gulf  etc.  R'y  Co.,  81  Tex.  495. 
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[83  Texas,  650.] 

Contract  in  Restraint  of  Trade  Illegal  when.  — To  render  a  eon- 
tract  void  as  being  in  restraint  of  trade,  it  is  not  necessary  that  it  should 
create  a  pure  monopoly,  but  it  will  be  illegal  if  the  natural  or  necessary 
consequences  of  its  operation  are  to  prevent  competition  and  create  fic- 
titious prices  independent  of  the  law  of  demand  and  supply,  and  to  such 
an  extent  as  to  injuriously  affect  the  interest  of  the  public,  or  the  inter- 
ests  of  any  particular  class  of  citizens  who  may  be  especially  interested, 
either  as  producers  or  consumers,  in  the  articles  or  staples  which  are  the 
subject  of  the  restrictions  imposed  by  the  contract. 

Extent  of  Territory  not  Sole  Test  of  Reasonableness  of  Restrictions 
UPON  Trade.  —  In  regard  to  trade  or  commerce  in  articles  of  prime  ne- 
cessity or  of  very  frequent  use  among  a  large  number  of  people  in  any 
given  locality,  the  extent  of  the  territory  is  not  the  sole  test  by  which 
to  determine  the  reasonableness  of  the  restraint  of  such  trade.  The 
effect  of  such  restraint  upou  the  interest  of  the  public  is  a  better  test. 
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Ck)MBiNATio:i3  TO  Stifle  COMPETITION  ILLEGAL.  —  Combiuatioas  of  iadivid- 
nals,  formed  for  the  purpose  of  stifling  competitioa  in  trade,  are  against 
pablic  policy  and  illegal. 

OoNTKACT  Imposing  Uxrbasonablk  Restrictions  upok  Tsads  Void.  —  A 
contract  entered  into  between  independent  dealers  and  manufacturers 
in  the  same  line  of  business,  which  imposes  nnreasonable  restrictions 
apon  trade  and  the  freedom  of  the  parties  thereto,  and  whose  manifest 
purpose  and  natural  tendency  are  to  prevent  competition,  and  to  reduce 
the  price  of  raw  materials  and  enhance  that  of  the  manufactured  prod- 
ucts by  artificial  means,  to  the  disadrautage  and  detriment  of  the  pub- 
lic, id  contrary  to  public  policy  and  void. 

This  suit  was  brought  by  the  appellants  to  reoover  from  the 
appellees  the  guaranteed  net  prices  offered  to  the  owners  of  the 
"  four  mills  "  referred  to  in  the  opinion,  for  all  of  the  products 
of  said  mills,  and  also  for  the  costs  and  expenses  of  production, 
in  consideration  of  the  strict  performance  on  their  part  of  all 
the  covenants  in  the  contract  described  below,  and  which 
was  made  a  part  of  the  petition.  The  parties  to  this  contract 
were,  at  the  time  of  its  execution,  independent  dealers  in  cot- 
ton-seed and  seed-cotton,  and  engaged  in  the  business  of  man- 
ufacturing oil,  oil-cake,  and  other  products  of  cotton  and 
cotton-seed  in  various  cities  in  the  state  of  Texas.  The  How- 
ard Oil  Company  was  by  its  charter  authorized  to  establish 
and  operate  its  mills  at  Dallas,  and  at  such  other  places  in 
the  state  as  its  business  might  require  and  demand.  The 
cliarter  of  this  corporation  expired  by  limitation  on  the  first 
day  of  July,  1889,  and  its  directors  were  made  parties  defend- 
ant. The  provisions  of  the  contract  above  referred  to,  so  far 
as  they  need  be  stated,  are  as  follows:  — 

"Agreement  entered  into  this  eleventh  day  of  September, 
1888,  by  and  between  the  Howard  Oil  Company,  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  state  of 
Texas,  and  Samson  Heidenheimer,  of  Galveston,  Texas,  on 
behalf  of  himself  and  all  the  other  owners  and  controllers  of 
four  certain  cotton-seed  oil-mills  situated  at  Galveston,  Bren- 
ham,  Schulenburg,  and  Weimar,  all  in  the  state  of  Texas,  and 
two  of  which  are  operated  under  the  name  of  the  Texas  Stan- 
dard  Oil  Company. 

"  The  prices  which  shall  be  paid  by  the  parties  hereto  and 
their  representatives  per  ton  for  sound  cotton-seed,  in  the  state 
of  Texas,  during  the  period  of  this  agreement,  shall,  until 
changed  in  the  manner  hereinafter  provided,  be  as  follows:  — 

"At  Galveston,  Texas,  nine  dollars  per  ton  and  wharfage, 
delivered  on  the  wharfi 
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"  At  all  other  stations  in  Texas,  excepting  where  the  mills  of 
the  parties  hereto  are  situate,  seven  dollars  per  ton  to  agents 
or  shippers,  delivered  free  on  board  cars. 

"At  all  stations  in  Texas  where  mills  of  either  party  hereto 
are  situated,  namely,  Brenham,  Schulenburg,  Weimar,  Dallas, 
Navasota,  Palestine,  La  Grange,  Sherman,  Houston,  and  San 
Antonio,  $6.50  per  ton,  delivered  b}'  wagons. 

"  The  price  which  shall  be  paid  by  the  parties  hereto  and 
their  representatives  for  sound  cotton-seed,  as  aforesaid,  may 
be  increased  or  diminished  at  any  or  all  the  above  classes 
of  stations  by  mutual  agreement,  in  writing,  of  the  parties 
hereto. 

"  The  said  Samson  Heidenheimer  agrees,  for  himself  and 
his  associates  and  agents,  to  pay,  during  the  terra  of  this 
agreement,  only  such  prices  for  sound  cotton-seed  as  are 
herein  fixed,  and  as  may  hereinafter  be  agreed  upon  as  afore- 
said. 

"  The  said  four  mills  represented  by  the  said  Heidenheimer 
shall  not,  either  directly  or  indirectly,  purchase,  handle,  or 
ship  any  seed  from  the  following  stations,  namely:  Houston, 
Waco,  Dallas,  Palestine,  Corsicana,  Paris,  Austin,  Columbus, 
and  Belton,  all  in  the  state  of  Texas. 

"  If  any  seed  be  shipped  from  Schulenburg,  Weimar,  or  La 
Grange,  the  Howard  Oil  Company  shall  have  the  right  to 
purchase  two  thirds  thereof,  and  the  four  mills  represented 
by  the  said  Heidenheimer  shall  have  the  right  to  purchase 
one  third  thereof,  and  no  more.  The  said  Howard  Oil  Com- 
pany shall  not  purchase  any  seed  at  nor  ship  any  from  Bren- 
ham during  the  term  of  this  agreement. 

"  The  said  four  mills  represented  by  the  said  Heidenhei- 
mer shall  purchase  prime  and  sound  seed  only;  but  should 
inferior  or  damaged  seed  be  shipped  to  any  of  them,  such 
seed  shall  be  rejected  as  sound  seed,  and  paid  for  only  at  its 
actual  value,  as  compared  with  prime  sound  seed. 

"  The  prices  which  shall  be  paid  by  the  parties  hereto  and 
their  representatives  for  seed-cotton  during  the  period  of  this 
agreement  shall,  until  changed  in  the  manner  hereinafter 
provided,  be  2|  cents  per  pound  and  wharfage,  delivered  on 
the  wharf  at  Galveston.  A  fair  and  equitable  division  of  the 
amount  of  seed-cotton  which  may  be  purchased  by  either 
party  shall  be  made,  and  may  be  adjusted  from,  time  to  time, 
by  mutual  agreement  between  the  said  Howard  Oil  Companj 
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and  the  Galveston  mill  of  the  Texas  Standard  Cotton  Oil 
Company. 

"  The  prices  which  shall  be  paid  by  the  parties  hereto  and 
their  representatives  for  seed-cotton,  as  aforesaid,  may  be  in- 
creased or  diminished  by  mutual  agreement  between  John  L. 
Kane,  representing  the  said  Howard  Oil  Company,  and  Sam- 
son Heidenheimer,  representing  the  said  Galveston  mill  of 
the  Texas  Standard  Cotton  Oil  Company. 

"  All  seed  derived  from  seed-cotton  purchased  as  aforesaid 
by  the  said  Galveston  mill  shall  be  accounted  for  at  the  same 
price  as  cotton-seed  delivered  on  the  wharf  at  Galveston. 

"  Due  care  and  diligence  shall  be  exercised  by  the  said 
Heidenheimer  and  the  said  four  mills  to  properly  protect  and 
prevent  the  heating  of  all  seed  purchased,  handled,  and  stored 
by  the  same.  In  consideration  of  the  covenants  herein  by 
the  said  Heidenheimer  and  the  said  four  mills  to  be  per- 
formed, the  said  Howard  Oil  Company  guarantees  to  the  said 
Heidenheimer,  as  representative  of  said  four  mills,  a  profit  of 
three  dollars  for  every  ton  of  sound  seed  properly  worked  by 
him  in  the  said  mills,  allowing  four  dollars  per  ton  for  the  ex- 
penses of  working  the  said  seed,  in  addition  to  the  price  paid 
by  him  for  the  same,  as  above  agreed,  and  freight  on  board 
at  the  respective  mills. 

"The  entire  make  or  yield  of  cotton-seed  of  the  aforesaid 
four  mills  shall  be  delivered  by  the  said  Heidenheimer  to  the 
said  Howard  Oil  Company,  or  to  its  order,  in  tank-cars  fur- 
nished by  the  latter  at  the  respective  mills;  and  in  case  the  said 
Howard  Oil  Company  should  be  unable  at  any  time  to  supply 
a  sufficient  number  of  tank-cars  at  Galveston,  as  and  when 
the  same  shall  be  required  under  the  terms  hereof,  then  the 
said  mill  at  Galveston  shall  hold  such  oil  in  suitable  storage, 
to  the  extent  of  five  hundred  barrels,  without  charge  therefor; 
and  should  the  said  mill  be  required  to  provide  storage  for 
more  than  tliat  amount  of  oil,  then  the  said  Howard  Oil  Com- 
pany shall  pay  for  such  surplus  on  delivery  of  the  warehouse 
receipts  therefor;  but  the  said  mill  shall  not  be  required  to 
provide  storage  for  more  than  eighteen  hundred  barrels  of 
oil. 

"  All  oil  made  by  the  said  four  mills  shall  be  of  the  quality 
known  as  prime  crude  oil,  and  shall  be  fully  equal  to  prime 
crude  oil  made  by  the  Howard  Oil  Company  or  the  Galveston 
Oil  Company. 

"  The  said  Howard  Oil  Company  shall  pay  for  the  said  oil 
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Buch  a  price  as  will  insure  to  the  producer  thereof  a  profit  of 
three  dollars  per  ton  for  each  ton  of  the  seed  from  which  the 
Baid  oil  has  been  properly  made,  as  aforesaid. 

**  Such  profits  shall  be  estimated  by  deducting  from  the 
cost  of  the  seed,  the  freight,  and  the  working,  the  total  gross 
price  received  for  all  the  products  of  the  seed. 

"  Payments  shall  be  made  from  time  to  time  on  the  afore- 
said basis  as  the  oil  is  forwarded.  Such  payments  may  be 
made  by  sight  draft  with  bill  of  lading  attached,  and  the  es- 
timated price  to  be  paid  each  producer  is  as  follows:  The 
Galveston  mill,  twenty-six  cents;  the  Brenham  mill,  twenty- 
one  cents;  the  Schulenburg  mill,  twenty-one  cents;  the  Wei- 
mar mill,  twenty-one  cents,  per  gallon.  The  account  between 
the  parties  hereto  shall  be  adjusted  every  thirty  or  sixty  days, 
and  a  final  adjustment  shall  be  made  at  the  termination  of 
this  agreement. 

"  Any  oil  produced  at  any  of  the  aforesaid  mills  which 
may  not  equal  the  specified  standard  shall  not  be  included 
in  the  foregoing  arrangement,  but  shall  be  paid  for  only  at  its 
market  value.  If  any  difference,  dispute,  or  question  shall 
arise  between  the  parties  hereto  as  to  the  quality  of  the  said 
oil,  such  difiference,  dispute,  or  question  shall  be  submitted  to 
John  L.  Kane,  of  Galveston,  Texas,  whose  decision  shall  be 
final  and  binding  upon  the  parties  hereto. 

"The  said  Howard  Oil  Company  shall  fix,  and  may  from 
time  to  time  alter,  the  minimum  price  at  which  all  meal,  cake, 
and  lint  produced  at  the  said  four  mills  shall  be  sold;  and 
the  said  mills  shall  not  sell  any  meal,  cake,  or  lint  at  a  price 
less  than  that  so  fixed  and  so  altered.  All  such  meal,  cake, 
or  lint  shall  be  offered  to  the  said  Howard  Oil  Company  be- 
fore the  same  is  offered  for  sale  to  any  other  parties;  and  the 
said  Howard  Oil  Company  shall  have  the  right  and  option  to 
purchase  all  or  any  of  the  said  meal,  cake,  and  lint  at  such 
minimum  price  of  the  market  price  of  the  day  at  the  place  of 
production  as  the  said  company  may  elect;  provided,  that  no 
sale  shall  be  made  to  any  person  at  any  price  below  the  mini- 
mum hereinbefore  provided  for. 

"  The  said  Howard  Oil  Company  shall  declare  its  option  for 
each  lot  of  meal,  cake,  and  lint,  on  receiving  a  written  tender 
from  the  said  Heidenheimer,  which  tender  shall  state  the 
amount  of  each  product  offered,  the  date  when  deliverable, 
and  that,  to  the  best  of  his  knowledge  and  belief,  a  necessity 
will  exist  for  the  removing  of  said  product  from  the  mill 
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named  on  the  date  named,  owing  to  a  lack  of  proper  storage 
capacity.  Should  the  said  Howard  Oil  Company  decline  at 
any  time  to  exercise  any  such  option  so  offered,  if  the  mini- 
mum price  of  any  of  the  said  products  be  at  that  time  fixed 
by  it  above  the  market  price  thereof,  it  shall  reduce  the  Si.id 
minimum  price  of  the  products  in  question  for  the  time  being 
to  such  market  price,  to  enable  the  said  Heidenheimer  or  his 
agents  to  dispose  of  the  same  to  other  parties,  to  which  end 
the  said  Heidenheimer  promises  to  use  due  diligence  and  skill. 
Whenever  the  said  Howard  Oil  Company  shall  exercise  such 
option,  the  said  Heidenheimer  shall  place  at  the  free  disposal 
of  the  said  company  all  the  tonnage  secured,  controlled,  or 
arranged  for  him  or  his  agents;  and  he  shall  assist  the  said 
company  in  all  reasonable  ways  to  secure  the  desired  tonnage 
at  fair  rates;  and  whenever  the  said  company  declines  to 
exercise  such  option,  it  shall  assist  the  said  Heidenheimer  in 
the  same  manner. 

"The  said  four  mills  shall  hare  the  privilege  of  supplying 
their  present  local  trade  with  meal  and  hulls;  and  the  price 
at  which  such  meal  and  hulls  shall  be  sold  shall  be  fixed,  and 
may  be  increased  or  diminished,  by  mutual  agreement  between 
John  L.  Kane,  representing  the  said  Howard  Oil  Company, 
and  Samson  Heidenheimer,  representing  the  said  four  mills. 

"  All  hulls  and  ashes  sold  by  the  said  four  mills,  or  eitlier 
of  them,  shall  be  accounted  for  at  each  adjustment  at  the 
price  realized  therefor;  and  the  amount  thereof  shall  be  added 
as  a  profit  on  products  to  the  said  mills  in  estimating  the  cost 
of  the  oil. 

"  The  said  four  mills  shall  respectively  keep  accurate  ac- 
counts of  all  cotton-seed  purchased  by  them,  or  on  their 
account,  and  of  all  tlie  oil,  meal,  cake,  and  lint  produced  by 
them  respectively,  during  the  term  of  their  agreement;  and 
the  said  Howard  Oil  Company  shall  have  the  right,  from  time 
to  time,  and  at  all  reasonable  times,  through  its  agents,  to  in- 
spect the  books  and  accounts  of  the  said  four  mills  relating  to 
the  subject-matter  of  this  agreement. 

*'This  agreement  is  to  be  considered  as  in  force  and  effect 
from  the  first  day  of  July,  1888,  and  to  endure  until  the  first 
dfty  of  July,  1889. 

"Texas  Standard  Cotton  Oil  Co. 
"  HiLOE  Bros. 
"C.  Baumoarten. 
"Howard  Oil  Co." 
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A  demurrer  was  interposed  to  the  petition,  on  the  ground 
that  this  contract  was  in  restraint  of  trade,  unreasonable,  con- 
trary to  public  policy,  and  void,  because  intended  to  reduce 
the  price  of  cotton-seed  and  cotton  in  the  seed  in  the  state  of 
Texas,  and  to  stifle  conapetition,  to  the  public  detriment.  The 
court  sustained  the  demurrer,  and  dismissed  the  petition,  and 
the  plaintiffs  appealed. 

Finlay  and  Finlay,  and  Scott,  Levi,  and  Smith,  for  the  appel- 
lants. 

McLemore  and  Campbell,  for  the  appellees. 

Mabr,  J.,  Section  A,  The  appellants  assign  as  error  the 
action  of  the  court  in  sustaining  the  demurrer  to  their  petition, 
upon  the  ground  that  the  contract  sued  upon  is  contrary  to 
public  policy  and  void.  The  appellants'  counsel  do  not  deny 
that  the  contract  is  one  in  restraint  of  trade,  but  contend  that 
it  is  but  partially  so,  and  is  limited  in  its  operation  to  a  rea- 
sonable protection  of  the  interest  of  the  parties  thereto,  and 
therefore  not  void.  We  may  state  in  the  outset  that  we  do 
not  understand  that  the  provisions  of  the  contract  left  any  of 
the  parties  thereto  at  liberty  to  purchase  cotton-seed  at  any 
price  which  they  might  obtain  (as  contended  by  appellants), 
and  to  simply  render  an  account  of  the  purchases  at  the 
prices  fixed  by  the  contract.  The  prices  to  be  paid  for  the 
'  cotton-seed  "  were  arbitrarily  established  by  the  terms  of 
the  contract  without  reference  to  the  market,  and  were  to  be 
changed  only  by  "mutual  agreement"  of  John  L.  Kane  and 
Samson  Heidenheimer.  Those  established  for  the  purchase 
of  "  cotton-seed  "  could  not  be  "  increased  or  diminished,  ex- 
cept by  the  mutual  agreement  in  writing  of  the  parties  "  to 
the  contract.  The  Howard  Oil  Company  alone  was  invested 
with  the  absolute  power  of  fixing,  and  "  from  time  to  time  "  of 
altering,  "the  minimum  price  at  which  all  meal,  cake,  and 
lint  produced  at  said  four  mills  shall  be  sold  ";  and  said  mills 
were  expressly  prohibited  from  selling  such  products  at  less 
than  the  minimum  price  so  established;  and  the  Howard  Oil 
Company  was  given  an  optional  preference  to  purchase  "  all  of 
such  meal,  cake,  and  lint."  None  of  these  "  four  mills  "  be- 
longed to  said  company,  but  to  the  other  parties  to  the  agree- 
ment. If  the  object  of  the  contract  had  been  merely  to  provide 
in  good  faith  a  uniformity  of  prices  among  the  parties  thereto, 
to  avoid  unhealthy  fluctuations  in  the  market,  or  if  the  con- 
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tract  had  contemplated  a  joint  and  mutual  association  be- 
tween the  parties  for  their  common  benefit  in  the  nature  of  a 
partnership,  and  had  simply  fixed  the  prices  at  what  they  con- 
sidered the  business  would  bear,  instead  of  a  combination 
between  independent  manufacturers  and  dealers  for  the  pur- 
pose of  at  least  destroying  all  competition  between  themselves, 
then  there  might  have  been  nothing  in  such  an  arrangement 
which  the  courts  could  denounce  as  pernicious  and  forbidden 
by  law.  There  is  no  pretense,  however,  that  any  partnership 
was  contemplated  in  this  instance;  and  if  there  had  been,  the 
entire  absence  of  any  community  of  interest  in  the  profits, 
losses,  or  capital  employed  would  have  effectually  repelled 
the  assumption. 

Each  party  retained,  after  the  contract  as  before  that  time, 
the  control  of  his  capital  and  the  operation  of  his  own  mills, 
and  did  not  throw  his  capital  or  manufacturing  concerns  into 
a  common  stock.  He  continued  to  operate  with  his  own  sep- 
arate means,  but  surrendered  his  right  of  competition  and  of 
supplying  his  mills  with  raw  material  at  the  best  prices  he 
might  otherwise  have  obtained  in  the  markets  of  the  state, 
and  consented  to  submit  to  rates  artificially  established.  But 
the  contract  —  rather,  I  should  say,  the  combination  —  did 
not  stop  at  establishing  prices  merely.  It  extends  far  beyond 
this,  and  imperatively  prohibits  one  of  the  parties  in  particu- 
lar from  "  purchasing,  handling,  or  shipping,  directly  or  indi- 
rectly, any  cotton- seed "  at  many  of  the  most  important 
markets  in  the  state,  and  binds  it  to  deliver  the  entire  pro- 
ducts, "  make  or  yield  "  from  cotton-seed,  of  its  mills  to  the 
other  party  to  the  contract,  in  consideration  of  certain  net 
profits  guaranteed  to  it.  We  do  not  say  that  there  would 
have  been  anything  wrong  in  this  last  stipulation  had  it  stood 
alone  as  an  entire  contract  of  purchase  and  sale  of  the  pro- 
ducts of  the  mills  represented  by  Heidenheimer.  But  it  does 
not  stand  alone  and  evidence  merely  an  intention  upon  the 
part  of  the  owners  of  '*  the  four  mills  "  to  obtain  in  good  faith 
the  best  prices  for  their  own  oils,  without  aiding  or  assisting 
the  other  party  in  any  unlawful  scheme  or  conspiracy.  It 
forms  a  part  of  the  general  plan,  and  was  plainly,  as  the  con- 
tract expresses,  superinduced  by  the  other  provisions,  or 
"covenants,"  of  the  agreement,  inserted  mainly  for  the  ben- 
efit of  the  Howard  Oil  Company,  and  is  therefore  inextri- 
cably interwoven  in  these  "covenants."  The  latter  company 
was  allowed  to  purchase  cotton-seed  at  any  '*  station  in  Texas" 
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except  Brenhara;  but  the  "four  mills,"  represented  by  the 
other  parties  to  the  contract,  were  entirely  excluded  from  the 
cities  of  Houston,  Waco,  Dallas,  Palestine,  Corsicana,  Paris, 
Austin,  Columbus,  and  Belton,  —  "all  in  the  state  of  Texas." 
In  reference  to  shipment  of  seed  from  Schulenburg,  Weimar, 
or  La  Grange,  the  Howard  company  could  purchase  two 
thirds,  and  the  four  mills  "  one  third  thereof,  and  no  more."   ' 

It  thus  appears  that  the  above  artificial  regulations  of  the' 
ralue  or  prices  of  these  staple  articles  of  trade,  as  well  as  the 
arbitrary  restrictions  imposed  by  the  contract  upon  the  right 
to  deal  in  them  in  the  usual  or  customary  course  of  legiti- 
mate business,  were  intended  to  apply  to  and  control,  as  far 
as  the  contracting  parties  were  able  to  do  so,  the  market  in 
reference  to  these  staples,  and  the  agreement  embraces  within 
its  operation  the  chief  cities  or  commercial  centers  of  the 
state,  as  well  as  the  cotton-producing  regions  thereof,  as  we 
may  judicially  know:  Gulf  etc.  Ry  Co.  v.  State,  72  Tex.  409; 
13  Am.  St.  Rep.  815;  1  Wharton  on  Evidence,  sees.  329,  339. 

There  seems  to  us  to  be  scarcely  anything  lacking  to  char- 
acterize the  combination  between  the  parties  in  this  case,  as 
evidenced  by  the  language  and  purpose  of  their  agreement,  as 
a  complete  monopoly,  except  the  proof  that  they  were  the  only 
parties  who  were  engaged  at  the  specified  localities  in  the 
manufactures  referred  to  in  the  contract  at  the  time  it  was 
made.  It  is  not  improbable  that  every  cotton-oil  mill  in  the 
state  was  represented  in  this  combination,  or  was  intended  to 
be  brought  into  it  eventually;  but  as  this  is  not  alleged  in 
the  petition,  we  cannot  presume  it.  We  must  admit  some 
limit  even  to  judicial  knowledge. 

But  to  render  the  contract  void,  it  is  not  necessary  that  it 
should  create  a  pure  monopoly.  It  would  seem  that  the 
agreement  may  be  illegal  if  the  natural  or  necessary  conse- 
quences of  its  operation  are  to  prevent  competition  and  create 
fictitious  prices,  independent  of  the  law  of  demand  and  supply, 
and  to  such  an  extent  as  to  injuriously  affect  the  interest  of 
the  public,  or  the  interests  of  any  particular  class  of  citizens 
who  may  be  especially  interested,  either  as  producers  or  con- 
sumers, in  the  articles  or  staples  which  are  the  subject  of 
the  restrictions  imposed  by  the  contract.  Likewise,  the  agree- 
ment may  be,  in  some  instances,  void  because  of  unreasonable 
or  oppressive  restrictions  imposed  upon  even  one  of  the  par- 
ties to  it.  According  to  the  authorities,  the  extent  of  the  re- 
straint, though  sometimes  diflBcult  to  measure,  determines  the 
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character  of  the  agreement,  whether  legal  or  not:  Pile  v. 
Thomas,  4  Bibb,  486;  7  Am.  Dec.  741,  and  note.  The  author- 
ities are  too  numerous  to  even  cite  all  of  them.  From  the 
multitude  we  shall  make  a  few  selections  later  on;  and  now 
we  proceed  with  the  examination  of  the  contract. 

It  will  be  seen  that  the  Howard  company  was  given  almost 
an  unrestricted  field  to  obtain  the  raw  material  for  its  mills* 
and  the  exclusive  right  to  control,  free  from  the  competition 
of  the  owners  of  the  *'  four  mills  "  (who  had  no  doubt  up  to 
that  time  been  its  rivals),  not  only  the  sales  and  ruling  prices 
of  the  products  of  its  own  mills  (which  are  not  disturbed  in 
this  respect),  but  also  "the  entire  yield"  of  the  mills  of  the 
other  parties  to  the  contract.  It  was  thus  enabled,  by  the 
confederation  of  all  of  the  parties,  to  dictate  at  will  the  prices 
at  which  the  public  must  buy  (if  at  all)  the  oils  or  other 
products  of  any  of  the  mills.  If  both  of  the  parties  had  en- 
tered a  market  open  to  both  under  the  contract,  in  order  to 
purchase  the  raw  materials  they  could  not  have  competed,  for 
no  competition  was  contemplated,  and  all  freedom  of  action 
in  this  particular  was  forestalled  by  arbitrary  regulations  of 
the  prices  to  be  paid,  which  must  be  observed.  In  the  mar- 
kets assigned  to  each,  they  are  confronted  by  the  same  bar- 
rier, and  the  party  cannot  buy  at  all  if  the  market  price  at 
that  point  happens  to  be  greater  than  the  contract  price;  or 
if  the  price  prevailing  there  should  even  be  below  the  contract 
price,  still  the  party  could  not  avail  himself  of  this  advantage 
without  first  obtaining,  if  he  could,  the  consent  of  the  other 
parties.  In  other  words,  neither  the  parties  nor  the  producers 
of  the  raw  material  are  to  have  the  benefit  of  but  one  price, 
which  has  been  definitely  fixed  in  advance.  These  things,  as 
it  seems  to  us,  are  well  calculated  to  afiFect  the  interests  of  the 
public  detrimentally,  and  would  doubtless  have  been  deemed 
by  the  parties  as  injurious  to  their  own  interests  had  they 
been  contemplating  a  lawful  enterprise.  These  restrictions, 
however,  were  instituted  in  this  instance,  not  for  the  purpose 
of  legitimate  profits,  nor  to  afford  only  a  fair  protection  to  all 
of  the  parties,  but  as  suitable  means  for  preventing  all  com- 
petition. If  not,  then  it  would  have  clearly  been  to  the  ad- 
vantage of  the  Howard  Oil  Company,  in  view  of  its  obligations 
to  the  "  four  mills,"  that  the  raw  materials  should  be  bought 
by  all  of  the  parties  to  the  contract  at  the  lowest  figures. 
This  company  had  bound  itself  to  pay  or  bear  the  cost  of  the 
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seed,  as  well  as  the  expenses  of  "  working  "  the  same  by  "  the 
four  mills,"  etc. 

We  recur  now  to  the  law  of  the  case.  We  can  scarcely 
conceive  how  mere  territorial  limits  can  be  the  controlling 
test  in  all  instances  of  the  legality  of  the  restraints  imposed 
upon  the  ordinary  course  of  trade.  This  criterion  may  do 
very  well  when  applied  to  the  occupation  or  profession  of  one 
man,  or  even  a  few  individuals;  for  neither  their  labor,  indus- 
try, business,  nor  services  may  be  so  necessary  to  the  public 
fis  not  to  be  dispensed  with  without  inconvenience  or  injury. 
It  appears  to  us,  however,  that  the  case  is  very  different  in 
regard  to  trade  or  commerce  in  those  articles  of  prime  neces- 
sity, or  even  of  very  frequent  use,  among  a  large  number  of 
people  in  any  given  locality.  Does  any  one  doubt  that  a 
combination  of  a  number  of  the  most  extensive  dealers  in 
flour,  meat,  or  oils,  etc.,  in  one  great  city,  to  sell  those  com- 
modities at  only  one  price  or  not  at  all  within  the  limits  of 
that  city,  would  affect  the  interests  of  the  public,  and  per- 
haps, also,  some  of  the  individual  dealers,  much  more  exten- 
sively and  disastrously  than  a  similar  agreement  extended  to 
a  much  greater  area  of  country,  but  in  which  only  a  very  few 
people  reside  or  require  such  articles?  It  would  seem  that 
the  injurious  effects  upon  the  public  interests  would  be  in 
proportion  to  the  number  of  people  affected  by  the  restrictions, 
though  we  are  not  unaware  that  this  position  has  not  been 
deemed  tenable  by  some  of  the  authorities  in  cases  where  the 
right  to  exercise  a  trade  or  profession  within  a  particular  dis- 
trict or  locality  has  been  restricted  by  contract:  Mallan  v. 
May,  11  Mees.  &  W.  653;  but  see  Duffy  v.  Shockey,  11  Ind. 
70;  71  Am.  Dec.  348;  1  Smith's  Lead.  Cas.  183;  note  to  An- 
gler V.  Webber,  92  Am.  Dec.  751.  We  think  that  territory 
cannot  be  the  sole  test,  though  in  the  present  instance  the 
contract  embraces  such  extensive  territory  and  such  a  num- 
ber of  localities  as  to  bring  it  even  within  that  rule.  In  de- 
termining the  reasonableness  of  the  restraint,  the  effect  upon 
the  interest  of  the  public  is  a  better  test. 

In  the  case  of  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co., 
68  Pa.  St.  185,  8  Am.  Rep.  159,  the  supreme  court  of  Penn- 
sylvania quote  with  approval  the  following  language  of  Tin- 
dal,  C.  J.,  in  Horner  v.  Graves,  7  Bing.  743:  "We  do  not 
Fee  how  a  better  test  case  could  be  applied  to  the  question, 
whether  reasonable  or  not,  than  by  considering  whether  the 
restraint  is  such  only  as  to  afford  a  fair  protection  as  to  the 
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interests  of  the  party  in  favor  of  whom  it  is  given,  and  not  so 
large  as  to  interfere  with  the  interests  of  the  public.  Wiiat- 
Boever  re.-^lraint  is  larger  than  the  necessary  protection  of  tli© 
party  can  be  of  no  benefit  to  either;  it  can  only  be  oppressive^ 
and  if  oppressive,  it  is,  in  the  eye  of  the  law,  unreasonable. 
What  is  injurious  to  the  public  interest  is  void  on  the  ground 
of  public  policy." 

The  court  also  recognizes  the  doctrine  that  the  ''public  in- 
terest is  superior  to  private  interest,"  and  that  even  as  to 
"  contracts  for  the  limited  restraint  of  trade,  tbe  courts  start 
with  the  presumption  that  they  are  illegal,  unless  shown  to 
have  been  upon  adequate  consideration,  and  upon  circumstan- 
ces both  reasonable  and  useful."  The  court  furthermore  said 
that,  "testing  the  present  contracts  by  these  principles,  the 
restrictions  laid  upon  the  production  and  price  of  coal  cannot 
be  sanctioned  as  reasonable,  in  view  of  their  intimate  relation 
to  the  public  interests.  The  field  of  operation  is  too  wide  and 
the  influence  too  general.  The  effects  produced  on  the  public 
interests  lead  to  the  consideration  of  another  feature  of  great 
weight  in  determining  the  illegality  of  the  contract,  to  wit,  the 
combination  resorted  to  by  the  five  companies.  Singly,  each 
might  have  suspended  deliveries  and  sales  of  coal  to  suit  its 
own  interests,  and  might  have  raised  the  price,  even  though 
that  might  have  been  detrimental  to  the  public  interest. 
There  is  certain  freedom  which  must  be  allowed  to  every  one 
in  the  management  of  his  own  affairs.  When  competition  is 
left  free,  individual  error  or  folly  will  generally  find  a  correc- 
tion in  the  conduct  of  others."  We  approve  of  these  observa- 
tions, but  do  not  sanction  a  con:^bination  of  individuals  to 
Btifle  competition.  The  court  then  proceeds,  in  the  next 
place,  to  discuss  at  length  the  extent  and  scope  of  the  com- 
bination, and  denounces  it  as  a  conspiracy  intended  to  control 
the  coal  markets  of  the  country  by  stifling  competition,  and 
therefore  void. 

"  Whatsoever  a  man  may  lawfully  forbear,  that  ht  may 
oblige  himself  against,  except  where  a  third  person  is  wronged 
or  the  public  is  prejudiced  by  it":  Metcalf  on  Contracts,  232. 
This  latiguage  was  adopted  by  the  supreme  court  of  Ohio  in 
Crawford  v.  Wick,  18  Ohio  St.  203,  98  Am.  Dec.  103,  which 
involved  the  construction  of  a  contract  in  restraint  of  trade. 
We  refer  to  this  decision  as  bearing  upon  those  provisions  in 
the  contract  in  hand  which  prohibits  the  parties  from  pur- 
chasing cotton-seed  in  tbe  specified  localities,  etc. 
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In  the  case  of  Arnot  v.  Pittston  etc.  Coal  Co.,  68  N.  Y.  566, 
*23  Am.  Rep.  190,  the  court  uses  the  following  language:  "  If 
an  absolute  purchase  had  been  made  by  the  defendant  of  the 
Butler  Coal  Company  of  any  specified  quantity  of  coal,  or 
even  of  all  the  coal  which  the  Butler  Company  could  produce, 
that  contract  would  have  been  legal,  notwithstanding  that  the 
object  of  the  purchaser  was  to  secure  a  monopoly,  and  that  the 
vendor  knew  it.  He  had  a  right  to  dispose  of  his  own  goods; 
and,  under  certain  limitations,  a  vendor  may  recover  for  their 
price,  notwithstanding  that  he  knows  that  the  vendee  Intends 
an  improper  use  of  them,  so  long  as  he  does  nothing  to  aid  in 

fiuchimproperuse,  or  in  the  illegal  plan  of  the  purchaser 

But  —  and  this  is  a  very  important  distinction  —  if  the  ven- 
dor does  anything  beyond  making  the  sale  to  aid  the  illegal 
scheme  of  the  vendee,  he  renders  himself  particeps  criminiSy 
and  cannot  recover  for  the  price,"  etc.  Elsewhere  in  the 
opinion  it  is  said:  "  Every  producer  or  vendor  of  coal  or  other 
commodity  has  the  right  to  use  all  legitimate  efforts  to  obtain 
the  best  price  for  the  articles  in  which  he  deals.  But  when 
he  endeavors  to  artificially  enhance  prices  by  suppressing  or 
keeping  out  of  the  market  the  products  of  others,  and  to  ac- 
complish that  purpose  by  means  of  contracts  binding  them 
to  withhold  their  supply,  such  arrangements  are  even  more 
pernicious  than  combinations  not  to  sell  under  an  agreed  price. 
<Dombinations  of  that  character  have  been  held  to  be  against 
public  policy  and  illegal.  If  they  should  be  sustained,  the 
prices  of  articles  of  pure  necessity,  such  as  coal,  flour,  or  other 
indispensable  commodities,  might  be  artificially  raised  to  a 
ruinous  extent,  far  exceeding  any  naturally  resulting  from  the 
proportion  between  supply  and  demand." 

We  have  already  shown  that  the  agreement  under  consideiv 
ation  does  not  evidence  simply  a  contract  made  in  good  faith 
for  the  sale  by  the  owners  of  the  "  four  mills  "  to  the  Howard 
Oil  Company  of  the  products  of  their  mills.  In  the  case  of 
India  Bagging  Ass'n  v.  Kock,  14  La.  Ann.  164,  it  was  held 
"that  an  agreement  between  eight  commercial  firms  in  the  city 
of  New  Orleans,  whereby  they  bound  themselves  for  the  period 
of  three  months  not  to  sell  India  bagging  except  with  the  con- 
sent of  a  majority  of  them,  was  void.  The  decision  seems  to 
have  been  based,  from  the  authorities  cited,  upon  the  princi- 
ples of  both  the  civil  and  common  law.  The  court  said:  "The 
agreement  between  the  parties  was  palpably  and  unequivocally 
a  combination  in  restraint  of  trade,  and  to  enhance  the  price 
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in  the  market  of  an  article  of  primary  necessity  to  cotton- 
planters.  Such  combinations  are  contrary  to  public  order,  and 
cannot  be  enforced  in  a  court  of  justice." 

Nowhere,  perhaps,  is  the  duty  of  the  courts  in  reference  to 
contracts  of  the  character  we  are  considering,  as  well  as  the 
present  state  of  the  common  law  (in  the  absence  of  statute), 
even  under  "  the  modern  doctrine,"  better  defined  than  in  the 
opinion  of  the  supreme  court  of  Michigan  in  Raymond  v.  Lea- 
vitt,  46  Mich.  447,  41  Am.  Rep.  170  (cited  by  Wharton,  in/ra, 
p.  612),  from  which  we  cull  the  following:  "We  do  not  feel 
called  upon  to  regard  so  much  of  the  common  law  to  be  obso- 
lete as  treats  these  combinations  as  unlawful,  whether  they 

should  now  be  held  punishable  as  crimes  or  not There 

may  be  diflficulties  in  determining  conduct  as  in  violation  of 
public  policy  where  it  has  not  before  been  covered  by  statutes 
as  precedents.  But  in  the  case  before  us  the  conduct  of  the 
parties  comes  within  the  undisputed  censure  of  the  law  of  the 
land,  and  we  cannot  sustain  the  transaction  without  doing  so 
on  the  ground  that  such  dealings  are  so  manifestly  sanctioned 
by  usage  and  public  approval  that  it  would  be  absurd  to  sup- 
pose that  the  legislature,  if  attention  were  called  to  them, 
would  not  legalize  them.  We  do  not  think  public  opinion 
has  become  so  thoroughly  demoralized,  and  until  the  law  is 
changed  we  shall  decline  enforcing  such  contracts.  If  parties 
see  fit  to  invest  money  in  such  ventures,  they  must  get  it  back 
by  other  than  legal  measures." 

The  attention  of  our  own  legislature  seems  to  have  been 
"  called  "  to  the  subject;  but  instead  of  "legalizing  "  such  com- 
binations or  conspiracies  in  restraint  of  trade,  the  legislature 
has  denounced  them  as  felonies,  thus  manifesting  the  public 
sentiment  in  this  state.  This  was  done,  however,  subsequenly 
to  the  execution  of  the  contract  in  hand.  Space  forbids  us  to 
make  any  more  extracts  from  the  opinions  to  be  found  in  the 
adjudicated  cases.  We  are  of  the  opinion  that  the  contract 
under  consideration,  and  which  was  entered  into  by  indepen- 
dent dealers  and  manufacturers  in  the  same  line  of  business, 
as  already  stated,  imposed, or  attempted  to  impose,  unreason- 
able and  too  extensive  restrictions  upon  trade  and  the  freedom 
of  the  parties  thereto,  and  was  consequently  contrary  to  public 
policy  and  void.  We  think  that  its  manifest  purpose  and 
natural  tendency  were  to  prevent  competition  in  too  many  lo- 
calities, and  to  reduce  the  price  of  the  raw  materials  upon  the 
one  hand,  as  tiiey  might  choose,  and  upon  the  other  to  enhance 
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that  of  the  manufactured  products  by  artificial  means,  to  the 
disadvantage  and  detriment  of  the  public:  1  Wharton  on  Con- 
tracts, sec.  442,  and  notes;  Callahan  v.  Donnolly,  45  Cal.  152; 
13  Am.  Rep.  172;  Central  Ohio  Salt  Co.  v.  Guthrie,  35  Ohio 
St.  666;  Sampson  v.  Shaw,  101  Mass.  145;  3  Am.  Rep.  327; 
Wright  V.  Ryder,  36  Cal.  342,  361;  95  Am.  Dec.  186;  Hooker 
V.  Vandewater,  4  Denio,  349;  47  Am.  Dec.  258;  Craft  v.  Mo 
Conoughy,  79  111.  346;  22  Am.  Rep.  171;  Leonard  v.  Poole,  114 
N.  Y.  371;  11  Am.  St.  Rep.  667  (based  on  statute).  See  also, 
for  a  collation  of  the  authorities,  note  to  Angier  v.  Webber,  92 
Am.  Dec.  751.  Our  present  statute  against  trusts  and  com- 
binations of  every  character  in  restraint  of  trade,  etc.,  was  not 
in  force  when  the  contract  now  before  us  was  executed,  and  Ib 
not,  therefore,  applicable  to  the  question:  Acts  1889,  p.  141. 
We  think  that  the  judgment  should  be  affirmed. 

Contracts  in  Restraixt  oi*  Trade.  —  An  agreement  betweitn  several 
transportation  companiea  for  the  purpose  of  destroying  competition  and  et' 
tablishing  uniform  rates  of  freight  is  injurious  to  trade  and  commerce:  Hooker 
V.  Vandewater,  4  Denio,  349;  47  Am.  Dec.  258.  A  contract  between  the 
manufacturers  of  a  certain  article  in  which  one  agrees  not  to  engage  in  it* 
manufacture  in  eight  designated  states  for  fire  years,  nor  to  allow  the  premises 
formerly  occupied  by  him  to  be  used  for  that  purpose,  is  void  as  in  restraint 
of  trade:  Western  etc.  Ass'n  v.  Starkey,  84  Mich.  76;  22  Am.  St.  Rep.  686, 
and  note.  Contracts  between  individuals  or  private  corporations  to  keep  ap 
the  price  of  an  article  of  utility  are  void:  SatUa  Clara  etc  Lumber  Co.  v.  Hayea, 
76  Cal.  387;  9  Am.  St.  Rep.  211,  and  note.  For  a  discoasion  of  contraots  in 
restraint  of  trade,  and  their  validity,  see  extended  notes  to  Callahan  r.Donnolljf, 
13  Am.  Rep.  178;  Angier  t.  Webber,  92  Am.  Dea  761;  Pike  t.  Thomu,  7 
Am.  Deo.  743. 
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CoMuxROK  —  Imtbrstatb.  —  Any  Attebift  bt  a  Statb  to  ngnlatfl  foreign 
or  interstate  commerce  is  void  as  an  attempted  exercise  of  a  power 
which  has  been  surrendered  by  the  states  to  the  national  government. 

OoMtfCRO  —  Intkrstatb  Sunday  Trains.  —  A  state  statute  forbidding  the 
rnniiing  of  interstate  freight  trains  on  Sunday  between  sunrise  and  sun« 
set  is  void  as  a  regulation  of  and  obstruction  to  interstate  commerce,  n« 
matter  what  its  professed  object  may  be. 

Writ  of  error  to  a  judgment  of  the  circuit  court  affirming 
a  judgment  of  the  county  court  sustaining  a  conviction  for  a 
violation  of  a  Sunday  law  by  the  plaintiff  in  error,  and  con- 
demning it  to  pay  a  fine  of  fifty  dollars.  The  plaintiff  in 
error  admitted  a  violation  by  it  of  a  law  of  the  state,  but 
claimed  the  law  to  be  void  as  a  regulation  of  interstate  com- 
merce. The  law  in  question  forbids  the  running  of  railroad 
'grains  on  Sunday  between  sunrise  and  sunset,  except  such  as 
are  used  exclusively  for  the  relief  of  wrecked  or  disabled 
trains,  or  trains  used  for  the  transportation  of  United  States 
mails,  passengers,  live-stock,  or  articles  of  such  perishable 
nature  as  would  be  necessarily  impaired  in  Talus  by  a  delay 
of  one  day  in  their  passage. 

Phlegar  and  Johnson^  and  Brown  and  Moor*^  for  the  plain- 
tiff in  error. 

R,  T.  Seotty  attomey-generaly  and  D,  8.  PoUoekf  for  the  state. 
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Lewis,  P.  The  defendant's  contention  on  the  merits  in  the 
trial  court  and  here  is,  that  the  statute  upon  which  the  in- 
dictment was  founded  is,  so  far  as  it  applies  to  a  case  like  the 
present,  repugnant  to  the  constitution  of  the  United  States, 
which  gives  to  Congress  the  power  to  regulate  commerce 
among  the  several  states.  The  precise  propositions  contended 
for  on  this  point  are:  1.  That  the  act  of  transportation  men- 
tioned in  the  proceedings  was  commerce  between  the  states; 
2.  That  such  commerce  is,  as  to  all  matters  that  admit  of 
uniformity. of  regulation,  subject  only  to  congressional  regu- 
lation; 3.  That  section  3801  of  the  code  is  a  regulation  of 
commerce;  and  4.  That  as  such  it  cannot  be  applied  to  inter- 
state commerce,  or  to  the  train  in  question. 

It  is  an  historical  fact,  well  known,  that  to  secure  uniform- 
ity and  freedom  in  commercial  intercourse,  and  with  that 
view  to  establish  a  single  government  empowered  to  regulate 
commerce,  was  the  chief  consideration  that  led  to  the  forma- 
tion and  adoption  of  the  federal  constitution.  Accordingly, 
that  instrument  ordains  that  "  Congress  shall  have  power  to 
regulate  commerce  with  foreign  nations,  and  among  the  sev- 
eral states,  and  with  the  Indian  tribes":  Art.  1,  sec.  8. 

The  power  thus  conferred,  as  the  supreme  court  of  the 
United  States  has  repeatedly  decided,  is  complete  and  ex- 
clusive. It  is  the  unlimited  power,  in  other  words,  to  pre- 
scribe rules  by  which  commerce  shall  be  governed,  and  to 
determine  how  far  it  shall  be  free  and  untrammeled.  Any 
attempt,  therefore,  by  a  state  to  regulate  foreign  or  interstate 
commerce  is  the  attempted  exercise  of  a  power  which  has 
been  surrendered  by  the  states  and  granted  exclusively  to 
the  national  government.  It  is  an  attempt  to  do  that  which 
Congress  alone  is  authorized  to  do,  and  hence  is  a  nullity. 

As  was  said  in  Hannibal  etc.  R.  R.  Co.  v.  Husen,  95  U.  S. 
465:  "Whatever  may  be  the  power  of  a  state  over  commerce 
that  is  completely  internal,  it  can  no  more  prohibit  or  regu- 
late that  which  is  interstate  than  it  can  that  which  is  with 
foreign  nations.  Power  over  one  is  given  by  the  constitution 
to  Congress  in  the  same  words  in  which  it  is  given  over  the 
other,  and  in  both  cases  it  is  necessarily  exclusive."  And  in 
a  subsequent  part  of  the  same  opinion,  it  was  said  that  trans- 
portation is  not  only  essential  to  commerce,  but  that  it  is 
commerce  itself,  and  that  every  obstacle  to  it,  or  burden  laid 
upon  it,  by  legislative   authority,   is   regulation.     See  also 
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County  of  Mobile  v.  Kimball,  102  U.  S.  691;  McCall  v.  Calif  or- 
nia,  136  U.  S.  104. 

"It  cannot  be  too  strongly  insisted  upon,"  said  the  court  in 
Wabash  etc.  R'y  Co.  v.  Illinois,  118  U.  S.  557,  "that  the  right 
of  continuous  transportation  from  one  end  of  the  country  to 
the  other  is  essential  in  modern  times  to  that  freedom  of 
commerce  from  the  restraints  which  the  states  might  choose 
to  impose  upon  it  that  the  commerce  clause  of  the  constitu- 
tion was  intended  to  secure.  And  it  would  be  a  very  feeble 
and  almost  useless  provision,  but  poorly  adapted  to  secure 
the  entire  freedom  of  commerce  among  the  states,  which  was 
deemed  essential  to  a  more  perfect  union  by  the  framers  of 
the  constitution,  if,  at  every  stage  of  the  transportation  of 
goods  and  chattels  through  the  country,  the  state  within  whose 
limits  a  part  of  the  transportation  must  be  done  could  impose 
regulations  concerning  the  price,  compensation,  or  taxation 
or  any  other  restrictive  regulation  interfering  with  and  seri- 
ously embarrassing  this  commerce." 

And  in  a  still  more  recent  case,  it  was  remarked  that  in 
the  matter  of  interstate  commerce,  the  United  States  are  but 
one  country,  and  are  and  must  be  subject  to  one  system  of 
regulations,  and  not  to  a  multitude  of  systems:  Robbins  v. 
Shelby  County  Taxing  Diet.,  120  U.  S.  489. 

There  is,  indeed,  what  has  been  termed  a  kind  of  neutral 
ground,  which  may  be  constitutionally  occupied  by  the  state, 
so  long  as  it  interferes  with  no  act  of  Congress.  Thus  where 
the  subject  is  local  in  its  nature  or  sphere  of  operation,  such 
as  the  establishment  of  highways,  the  construction  of  bridges 
over  navigable  streams,  the  regulation  of  harbor  pilotage,  the 
erection  of  wharves,  piers,  and  docks,  —  in  these  and  other  like 
<;ase8,  which  are  considered  as  mere  aids  rather  than  regula- 
tions of  commerce,  the  state  may  act  until  Congress  super- 
sedes its  aulhoritj.  But  where  the  subject  is  national  in  its 
character,  admitting  of  uniformity  of  regulation,  such  as  the 
transportation  and  exchange  of  commodities  between  the 
states.  Congress  alone  can  act  upon  it. 

The  case  of  Cooley  t.  Board  of  Wardent  of  Philadelphia,  12 
How.  299,  is  sometimes  cited  as  an  authority  to  the  contrary, 
—  that  is,  for  the  proposition  that  in  the  absence  of  congres- 
sional action,  a  state  may  regulate  interstate  commerce  within 
its  own  territorial  limits.  But  this  statement  is  broader  than 
the  decision  justifies;  for  it  was  expressly  said  in  that  case 
that  "whatever  subjects  of  this  power  are  in  their  nature  na- 
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tional,  or  admit  of  only  one  uniform  system  or  plan  of  regu- 
lation, may  be  justly  said  to  be  of  such  a  nature  as  to  require 
exclusive  legislation  by  Conj^ress." 

And  in  the  very  recent  case  of  Leisy  v.  Hardin,  135  U.  S. 
100,  known  as  the  "  Original  Package  Case,"  where  the  sub- 
ject is  fully  considered,  Mr,  Chief  Justice  Fuller,  in  deliver- 
ing the  opinion  of  the  court,  used  the  following  language: 
"The  power  to  regulate  commerce  among  the  states  is  a 
unit,  but  if  particular  subjects  within  its  operation  do  not 
require  the  application  of  a  general  or  uniform  system,  the 
states  may  legislate  in  regard  to  them  with  a  view  to  local 
needs  and  circumstances,  until  Congress  otherwise  directs; 
but  the  power  thus  exercised  by  the  states  is  not  identical  in 
its  extent  with  the  power  to  regulate  commerce  among  the 
states.  The  power  to  pass  laws  in  respect  to  internal  com- 
merce, inspection  laws,  quarantine  laws,  health  laws,  and 
laws  in  relation  to  bridges,  ferries,  and  highways,  belongs  to 
the  class  of  powers  pertaining  to  locality,  essential  to  local 
intercommunication,  to  the  progress  and  development  of  local 
prosperity,  and  to  the  protection,  the  safety,  and  welfare  of 
society,  originally  necessarily  belonging  to,  and  upon  the 
adoption  of  the  constitution  reserved  by,  the  states,  except  so 
far  as  falling  within  the  scope  of  a  power  confided  to  the  gen- 
eral government.  But  these  powers,  it  was  said,  "  though 
they  may  be  said  to  partake  of  the  nature  of  the  power  granted 
to  the  general  government,  are  strictly  not  such,  but  are  sim- 
ply local  powers,  which  have  full  operation  until  or  unless 
circumscribed  by  the  action  of  Congress  in  effectuation  of  the 
general  power." 

And  in  the  same  case  the  principle  was  again  announced, 
as  it  had  often  been  before,  that  the  transportation  .of  passen- 
gers or  of  merchandise  from  one  state  to  another  is  in  its  na- 
ture not  local,  but  national,  and  therefore  admitting  of  but 
one  regulating  power. 

These  authorities,  which  are  only  a  few  of  many  that  might 
be  cited  to  the  same  effect,  are  sufl&cient  to  show  the  invalid- 
ity of  legislation  by  the  states  in  regard  to  subjects  of  com- 
merce which  are  in  their  nature  national,  no  matter  what  may 
be  the  avowed  object  of  such  legislation,  and  that  nothing  is 
gained  by  calling  it  the  police  power.  The  subject  was  elabo- 
rately discussed,  and  with  his  accustomed  force,  by  Mr.  Jus- 
tice Miller  in  Henderson  v.  Mayor  of  New  York,  92  U.  S.  259, 
where  it  was  declared  that  however  difficult  it  may  often  be 
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to  distinguish  between  one  class  of  legislation  and  another,  it 
is  clear  from  our  complex  form  of  government  that  whenever 
the  statute  of  a  state  invades  the  domain  of  legislation  which 
belongs  exclusively  to  Congress,  it  is  void,  no  matter  under 
what  class  of  power  it  may  fall,  or  how  closely  allied  to  pow- 
ers conceded  to  belong  to  the  states. 

In  Hannibal  etc.  R.  R.  Co.  v.  Husen,  95  U.  S.  465,  it  was 
said:  "We  admit  that  the  deposit  in  Congress  of  the  power  to 
regulate  foreign  commerce  and  commerce  among  the  states 
was  not  a  surrender  of  that  which  may  properly  be  denomi- 
nated police  power.  What  that  power  is,  it  is  difficult  to  de- 
fine with  sharp  precision.  It  is  generally  said  to  extend  to 
making  regulations   promotive   of  domestic   order,    morals, 

health,  and  safety But  whatever  may  be  the  nature 

and  reach  of  that  power,"  it  was  added,  "it  cannot  be  exer- 
cised over  a  subject  confided  exclusively  to  Congress  by  the 
federal  constitution.  It  cannot  invade  the  domain  of  the  na- 
tional government." 

Nor  does  it  matter,  in  such  a  case,  that  Congress  has  not 
acted;  for  it  is  now  settled  that  the  silence  of  Congress  is  not 
only  not  a  concession  that  the  powers  reserved  by  the  states 
may  be  exerted  as  if  the  specific  power  had  not  been  else- 
where reposed,  but  on  the  contrary,  the  only  legitimate  con- 
clusion is,  that  the  general  government  intended  that  power 
should  not  be  affirmatively  exercised,  and  the  action  of  the 
states  cannot  be  permitted  to  effect  that  which  would  be  in- 
compatible with  such  intention.  "  Hence,"  as  was  decided  in 
Leisy  v.  Hardin,  135  U.  S.  100,  following  many  previous  decis- 
ions, "inasmuch  as  interstate  commerce,  consisting  in  the 
transportation,  purchase,  sale,  and  exchange  of  commodities, 
is  national  in  its  character,  and  must  be  governed  by  a  uni- 
form system,  so  long  as  Congress  does  not  pass  any  law  to 
regulate  it,  or  allowing  the  states  so  to  do,  it  thereby  indicates 
its  will  that  such  commerce  shall  be  free  and  untrammeled." 

In  Norfolk  and  M'estern  R.  R.  Co.  v.  Pennsylvnnia,  136  U.  S. 
114,  the  court,  in  an  opinion  by  Mr.  Justice  Laniar,  said: 
"  Whenever  a  commodity  has  begun  to  move  as  an  article 
of  trade  from  one  state  to  another,  commerce  in  that  con)mod- 
ity  between  the  states  has  commenced.  The  fact  that  several 
different  and  independent  agencies  are  employed  in  transport- 
ing the  commodity,  some  acting  entirely  in  one  state,  and 
iome  acting  through  two  or  more  states,  does  in  no  respect 
aflect  the  character  of  the  transaction.     To   the   extent  in 
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which  each  agency  acts  in  that  transaction,  it  is  subject  to 
the  regulation  of  Congress." 

It  is  also  a  well-established  principle  that  an  article  of  com- 
merce transported  from  one  state  to  another  is  protected  by 
the  constitution  against  interfering  state  legislation,  until  it 
has  mingled  with  and  become  a  part  of  the  common  mass  of 
property  within  the  latter  state;  and  if  this  be  so,  a  fortiori  is 
protected  while  in  transitu:  Brown  v.  Maryland,  12  Wheat. 
419;  Welton  v.  Missouri,  91  U.  S.  275;  Leisy  v.  Hardin^  135 
U.  S.  100. 

Tested  by  these  principles,  which  are  axiomatic,  it  is  clear 
that  the  judgment  complained  of  is  erroneous. 

That  the  transportation  of  the  coal  and  coke  mentioned  in 
the  proceedings  was  an  act  of  commerce,  national  in  its  char- 
acter, is  too  plain  to  admit  of  doubt.  And  it  is  equally  clear 
that  the  legislation  in  question,  in  so  far  as  it  extends  to  a 
case  like  the  present,  is  unwarranted  and  void.  A  statute 
which  forbids  the  running  of  interstate  freight  trains  between 
sunrise  and  sunset  on  a  Sunday  is,  by  its  necessary  operation, 
no  matter  what  its  professed  object  may  be,  a  regulation  of 
commerce.  At  all  events,  it  is  an  obstruction  to  interstate 
commerce,  which,  for  the  purposes  of  the  present  case,  amounts 
to  the  same  thing;  for,  in  any  view,  it  is  an  invasion  of  the 
exclusive  domain  of  Congress,  and  therefore  void. 

To  say  that  the  state  may,  in  the  exercise  of  her  police 
powers,  enforce  by  statute  observance  of  the  sabbath,  not  as 
a  religious  duty,  but  as  a  day  of  rest,  is  no  answer  to  the 
constitutional  objection  here  raised.  The  validity  of  such 
legislation,  when  not  in  conflict  with  a  higher  law,  is  acknowl- 
edged by  all,  and  its  wisdom  and  propriety  denied  by  none, — 
certainly  not  by  this  court.  But  when,  in  a  case  like  the 
present,  it  contravenes  the  constitution  of  the  United  States, 
the  latter  must  prevail,  because  it  is  "  the  supreme  law  "  in 
all  matters  relating  to  the  regulation  of  interstate  commerce. 

Such  a  statute,  if  passed  by  Congress,  so  far  as  it  concerns 
foreign  or  interstate  commerce,  would  be  valid,  not,  however, 
as  the  exercise  of  police  power,  but  as  a  regulation  of  com- 
merce. And  the  reason  which  would  make  such  legislation 
valid  as  an  act  of  Congress  makes  it  invalid  as  an  act  of  a 
state  legislature. 

As  to  the  effect  of  the  statute  in  question,  if  sustained,  upon 
the  commercial  interests  of  the  country,  we  need  not  stop  to 
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inquire.  It  is  enough  to  say,  that  to  the  extent  indicated,  it 
is  not  valid. 

In  Henderson  v.  Mayor  of  New  York,  92  U.  S.  259,  it  was 
decided  that  whatever  may  be  the  nature  and  extent  of  the 
police  power  of  a  state,  "  no  definition  of  it,  and  no  urgency 
for  its  use,  can  autliorize  a  state  to  exercise  it  in  regard  to  a 
subject-matter  which  has  been  confided  exclusively  to  the 
discretion  of  Congress  by  the  constitution." 

This  principle  was  reaffirmed  in  Leisy  v.  Hardin^  135  U.  S. 
100,  where  it  is  said  that  such  a  subject-matter  is  not  within 
the  police  power  of  a  state,  unless  placed  there  by  congres- 
sional action.  And  the  observations  of  Mr.  Justice  Matthews 
in  Bowman  v.  Chicago  etc.  R'y  Co.,  125  U.  S.  465,  were  quoted 
with  approval,  to  the  effect  that  in  view  of  the  commercial 
anarchy  and  confusion  that  would  result  from  the  diverse  ex- 
ertions of  power  by  the  several  states  of  the  Union,  it  cannot 
be  supposed  that  the  constitution  or  Congress  have  intended 
to  limit  the  freedom  of  commercial  intercourse  among  the  peo- 
ple of  the  several  states. 

The  fact,  if  it  be  a  fact,  that  the  statute  in  question  was  not 
intended  as  a  regulation  of  commerce  does  not,  we  repeat, 
affect  the  case.  There  may  be  no  purpose,  it  has  been  held» 
upon  the  part  of  a  legislature  to  violate  the  constitution,  and 
yet  a  statute  enacted  under  the  forms  of  law  may,  by  its 
necessary  operation,  injuriously  affect  rights  secured  by  the 
constitution,  in  which  case  the  statute,  to  that  extent,  must  be 
declared  void:  Brimmer  v.  Rebman,  138  U.  S.  78.  This  is 
merely  stating  in  different  form  the  proposition  affirmed  in 
the  Henderson  case,  namely,  that  in  whatever  language  a 
statute  may  be  franied,  its  constitutional  validity  must  be  de- 
termined by  its  natural  and  reasonable  eflfect,  —  a  proposition 
that  would  seem  to  be  incontrovertible. 

In  the  last-mentioned  case,  a  statute  of  New  York  which 
required  the  master  or  owner  of  every  vessel  landing  passen- 
gers at  the  port  of  New  York  from»a  foreign  country  to  give  a 
bond  in  a  prescribed  penalty  for  each  passenger  so  landed,  as 
an  indemnity  against  any  expense  to  be  incurred  by  the  state 
or  city  for  the  support  of  such  passengers,  was  held  void,  as 
being  a  regulation  of  commerce,  although  it  was  sought  to  be 
sustained  as  a  police  regulation  to  protect  the  state  against 
the  influx  of  paupers,  the  practical  result  of  the  statute  being 
to  impose  a  burden  upon  all  the  passengers  so  landed  from  a 
foreign  country. 
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So  in  the  case  of  Chy  Lung  v.  Freeman,  92  U.  S.  275,  a  simi- 
lar statute  of  California,  intended  to  prevent  the  introduction 
of  lewd  women  into  that  state,  was  held  void,  as  going  beyond 
the  necessity  of  the  case,  and  amounting,  in  its  practical 
operation,  to  a  regulation  of  foreign  commerce. 

Upon  the  same  principle,  statutes  prohibiting  the  introduc- 
tion of  intoxicating  liquors  into  the  states  enacting  them  have 
been  held  to  be  infringements  of  the  commerce  clause  of  the 
constitution,  and  not  valid  police  regulations  to  guard  against 
the  evils  of  intemperance.  And  numerous  illustrations  of  the 
same  principle  are  to  be  found  in  the  adjudged  cases,  all  of 
which  show  that  when,  in  the  attempted  exercise  of  the  police 
power,  no  matter  upon  what  ground  it  is  sought  to  be  exer- 
cised, the  action  of  a  state  comes  in  conflict  with  a  power 
vested  exclusively  by  the  constitution  in  Congress,  such  at- 
tempt is  a  nullity;  and  the  present  case  comes  within  this 
principle. 

Tiie  power  of  the  state  to  enforce  observance  of  the  sab- 
bath as  a  police  regulation  stands  upon  no  higher  footing 
than  her  power  to  guard  against  the  evils  of  vice  or  intemper- 
ance, or  of  imported  pauperism,  or  infectious  diseases.  In 
either  case  the  nature  and  extent  of  the  power  is  exactly  the 
game,  and  there  is  no  principle  for  holding  otherwise. 

Our  intention  has  been  called  in  this  connection  to  State  v. 
Baltimore  etc.  R.  R.  Co.,  24  W.  Va.  783,  49  Am.  Rep.  290, 
wherein  a  "Sunday  law,"  so  called,  similar  to  the  one  we 
have  been  considering,  was  upheld  under  circumstances  re- 
sembling those  of  the  present  case.  The  court  in  that  case 
admitted  that  transportation  between  the  states  is  commerce 
between  the  states,  and  that  such  commerce  is  necessarily 
under  the  exclusive  control  of  Congress.  But  it  denied  that 
non-action  by  Congress  is  equivalent  to  a  declaration  that 
Buch  commerce  shall  be  free  and  untrammeled,  and  upon 
that  ground  sustained  the  statute  in  toto. 

As  to  the  last  proposition,  we  have  already  shown  by  the 
cases  referred  to  — some  of  them  decided  since  that  case  was 
decided  —  that  the  rule  is  otherwise,  and  after  a  careful  ex- 
amination of  the  case,  we  find  nothing  in  it  to  raise  a  doubt 
that  the  rule  has  been  rightly  settled. 

The  judgment  must  therefore  be  reversed,  and  the  defend- 
ant discharged  from  further  prosecution  under  this  indict- 
ment, which  ought  to  have  been  quashed. 
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Lact,  J.,  dissented,  on  the  ground  that  the  statute  in  question  is  not  a 
law  regulating  commerce  with  foreign  nations,  among  the  states,  or  with  the 
Indian  tribes;  and  consequently  does  not  invade  nor  conflict  with  the  granted 
powers  of  the  federal  Congress.  This  statute  says  nothing  about  commerce, 
uor  about  transportation  between  the  states,  and  is  absolutely  limited  in  its 
operation  to  the  state.  It  is  intended  as  an  exercise  of  the  police  power  of 
the  state  in  the  interest  of  morality  and  decency,  and  over  which  Congress 
has  no  control.  "Commerce  with  foreign  countries  and  among  the  states, 
strictly  considered,  consists  in  intercourse  and  traffic,  including  in  these 
terms  navigation  and  the  transportation  of  persons  and  property,  as  well  as 
the  purchase,  sale,  and  exchange  of  commodities."  The  power  of  Congress 
over  commerce  is  exclusive  only  so  far  as  it  relates  to  matters  which  admit  of 
a  requisite  uniformity  of  regulation  affecting  all  the  states.  The  clause  of  the 
federal  constitution  giving  to  Congress  the  right  to  regulate  interstate  com* 
merce  was  adopted  to  aecore  uniformity  against  discriminating  state  legis- 
lation.  "  State  legislation  is  not  forbidden  in  matters  either  local  in  their 
operation  or  intended  to  be  mere  aids  to  commerce,  for  which  special  regula- 
tions can  more  effectually  provide,  such  as  harbors,  pilotage,  beacons,  bnoys, 
and  other  improvements  of  harbors,  bays,  and  rivers  within  a  state,  if  their 
free  navigation  be  not  thereby  impaired.  Congress,  by  its  inaction  in  suoh 
matters,  virtually  declares  that  until  it  deems  best  to  act,  they  may  be  con- 
trolled by  the  state  ":  County  of  Mobile  v.  Kimball,  102  U.  S.  691 ;  Sherlock 
T.  A  lling,  93  U.  S.  99.  The  cases  holding  legislation  of  a  state  to  be  void 
for  interfering  with  the  commercial  power  of  Congress  are  cases  wherein 
"  the  legislation  created,  in  the  way  of  tax,  license,  or  condition,  a  direct 
burden  of  commerce,  or  in  some  way  directly  interfered  with  its  freedom; 
and  it  may  be  said  generally  that  the  legislation  of  a  state  not  directed 
against  commerce  or  any  of  its  regulations,  but  relating  to  the  rights,  duties, 
and  liabilities  of  citizens,  and  only  indirectly  and  remotely  affecting  the 
operations  of  commerce,  is  of  obligatory  force  upon  citizens  within  its  ter* 
ritorial  jurisdiction,  whether  on  land  or  ensilaged  in  commerce,  foreign  or 
interstate,  or  in  any  other  pursuit.  Judge  Cooley  says,  in  his  work  on  con- 
stitutional limitations  (page  722):  'The  line  of  distinction  between  that 
which  constitutes  an  interference  with  commerce  and  that  which  is  a  mere 
police  regulation  is  something  dim  and  shadowy,  and  it  is  not  to  be  wondered 
at  that  learned  jurists  differ  when  endeavoring  to  classify  the  cases  which 
arise.  It  is  not  doubted  that  Congress  has  the  power  to  go  beyond  the  gen- 
eral regulations  of  commerce  which  it  is  accustomed  to  establish,  and  to 
descend  to  the  most  minute  directions,  if  it  shall  be  deemed  advisable;  and 
to  whatever  extent  ground  shall  be  covered  by  these  directions,  the  exercise 
of  state  power  is  excluded.'"  Among  these  cases  are  Brown  v.  Maryland, 
12  Wheat.  419-425;  Pa^sewjer  Caws,  7  How.  2S3-4J5;  Pennsylvania  v. 
Wheeling  etc.  Bridge  Co.,  13  How,  618;  State  Tonnage  Tax  Ca»ea,  12  Wall. 
204;  Wflton  v.  Mu^aonri,  91  U.  S.  275.  "Congress  may  establish  police 
regulations  as  well  as  the  states,  confining  their  operations  to  the  subjects 
over  which  it  is  given  control  \>y  the  constitution.  But  as  the  general  police 
power  can  better  be  exercised  under  the  supervision  of  the  local  authorities, 
and  mischiefs  are  not  likely  to  spring  therefrom  so  long  as  the  power  to  ar- 
rest collision  resides  in  the  national  courts,  the  regulations  that  are  made  hj 
Congress  do  not  often  exclude  the  establishment  of  others  by  the  state  cov- 
eriug  very  many  particulars.  Moreover,  the  regulations  of  commerce  are 
asually,  and  in  sume  ca»es  uiuit  be,  geueral  and  unifurui  lor  the  whole  coun- 
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try;  while  in  some  localities  state  and  local  policy  will  (It-mnul  peculiar 
regulations  with  reference  toapecial  and  peculiar  circumstances." 

The  commercial  power  of  Congress  is  exclusive  of  state  authority  only 
when  the  subjects  upon  which  it  is  exerted  are  natioaal  in  their  character, 
and  admit  and  require  uniformity  of  regulation  affecting  all  the  states. 
When  the  subjects  within  that  power  are  local  in  their  natur  or  operation, 
or  constitute  mere  aids  to  commerce,  the  states  may  provide  f  r  their  regu- 
lation and  management  until  Congress  interferes  and  supersedes  their  action: 
Cardwell  t.  American  Bridge  Co.,  113  U.  S.  205.  The  case  of  Stynt  v.  Farm* 
era'  Loan  and  Trust  Co.,  116  U.  S.  307,  applies  to  an  interstate  line  of  rail. 
way,  and  in  this  case  the  court  said:  "There  can  be  no  doubt  that  each  of 
the  states  through  which  the  Ohio  and  Mobile  railroad  passes  incorporated 
the  company  for  the  purpose  of  securing  the  construction  of  «  continuous 
line  of  interstate  communication  between  the  Gulf  of  Mexic  in  the  south 
and  the  Great  Lakes  in  the  north.  It  is  equally  certain  that  C  wigress  aided 
in  the  construction  of  parts  of  this  line  of  road  so  as  to  establis  such  a  rout« 
of  travel  and  transportation;  but  it  is  none  the  less  true  that  t^  "  corporation 
created  by  each  state  is,  for  the  purposes  of  local  governme  t,  a  domestic 
corporation,  and  that  its  railroad  within  the  state  is  a  matte '  of  domestio 
concern.  Mississippi  may  govern  this  corporation  as  it  does  all  domestio 
corporations  in  respect  to  every  act  and  everything  within  th  *  state  which 
is  the  lawful  subject  of  state  government.  It  may,  beyond  all  question,  by 
the  settled  rule  of  decision  of  this  court,  regulate  freights  and  fares  for  the 
business  done  exclusively  within  the  state;  and  it  would  seem  to  be  a  matter 
of  domestic  concern  to  prevent  the  company  from  discriminating  against 
persons  and  places  in  Mississippi.  So  it  may  make  all  needf  tl  regulations 
of  a  police  character  for  the  government  of  the  company  while  operating  its 
road  in  that  jurisdiction.  In  this  way  it  may  certainly  require  the  company 
to  fence,  etc.,  as  much  of  its  road  as  lies  within  the  state,  to  «top  its  trains 
at  railroad  crossings,  to  slacken  speed  while  running  in  a  crow  ded  thorough- 
fare, to  put  its  tariffs  and  time-tables  at  proper  placss,  etc.  This  company 
is  not  entirely  relieved  from  state  control  in  Mississippi  sim  ply  because  it 
has  been  incorporated  by  and  is  carrying  on  business  in  the  other  states 
through  which  its  road  runs.  While  in  Mississippi  it  can  be  governed  by 
Mississippi  in  respect  to  all  things  which  have  not  been  placed  by  the  con- 
stitution of  the  United  States  within  the  exclusive  jurisdictio  of  Congress. 
It  is  not  enough  to  prevent  the  state  from  acting  that  the  road  in  Mississippi 
is  used  in  aid  of  interstate  commerce.  Legislation  of  this  kin  i,  to  be  uncon- 
stitutional, must  be  such  as  will  necessarily  amount  o  or  ope  rate  as  a  rega- 
lation  of  business  without  the  state  as  well  as  within. "  To  t  le  same  eflfectt 
Smith  V.  Alabama,  124  U.  S.  465;  Nashville  etc  R.  d.  Co.  T.  Alabama,  128 
U.  S.  96;  Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U.  8.  196;  Chicago  etc 
R.  R.  Co.  V.  People,  105  111.  657;  Rae  v.  Grand  Trunk  R'y  Co.  14  Fed.  Rep. 
401;  Ex  parte  Koehler,  30  Fed.  Rep.  867;  Chicago  etc  R'y  C%.  ▼.  Becker,  3S 
Fed.  Rep.  849;  Iowa  v.  Chicago  etc  R.  R.  Co.,  33  Fed.  Rep.  ;»1. 

"This  is  the  result  of  all  the  decisions  of  the  federal  courts.  If  the  act  in 
question  only  applies  to  and  operates  upon  transportation  within  the  state, 
it  is  immaterial  that  which  the  company  operated  on  is  part  ti  an  intestate 
line.  It  must  not  only  affect  commerce,  but  it  mnst  affect  wmmerce  with 
foreign  nations,  or  among  the  states,  or  with  the  Indian  tribeat  But  if  th« 
act  is  one  done  in  the  exercise  of  a  police  power,  it  is  within  the  legitimate 
and  unchallenged  domain  of  the  state,  such  as  to  regulate  concerning  th« 
public  health,  public  peace,  and  morality  and  decency."     The  police  power 
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is  defined  to  be  "the  authority  to  establish,  for  the  intercourse  of  the  sev. 
eral  members  of  the  body  politic  with  each  other,  those  rules  of  good  conduci 
and  good  neighborhood  which  are  oalcalated  to  prevent  a  conflict  of  rights, 
and  to  insure  to  each  the  uninterrupted  enjoyment  of  his  own,  so  far  as  is 
reasonably  consistent  with  a  corresponding  enjoyment  by  others,  and  is  usu- 
ally spoken  of  as  the  authority  or  power  of  police.  This  is  a  most  compre- 
hensive branch  of  sovereignty,  extending,  as  it  does,  to  every  person,  every 
public  and  private  right,  everything  in  the  nature  of  property,  every  rela- 
tion in  the  state,  in  society,  and  in  private  life.  The  power  vested  in  the- 
legislature  to  make,  ordain,  and  establish  all  manner  of  wholesome  and 
reasonable  laws,  statutes,  and  ordinances  as  they  shall  judge  to  be  for  the 
good  and  welfare  of  the  commonwealth,  and  for  the  subjects  of  the  same. 
The  exercise  of  this  power,  at  least,  has  been  left  with  the  individual  states, 
and  cannot  be  taken  from  them,  and  exercised  wholly  or  in  part  under  legis> 
lation  of  Congress  ":  United  States  v.  Dewitt,  9  Wall.  41;  Cooley  on  Constitu> 
tional  Limitations,  715.  Certain  powers  directly  affecting  commerce  may  be 
exercised  by  the  state  when  the  purpose  is  not  to  interfere  with  congressional 
legislation,  but  merely  to  regulate  th«  time  and  manner  of  transacting  busi< 
ness  with  a  view  to  facilitate  trade,  secure  order,  and  prevent  confusion; 
Vayiderbilt  v.  Adams,  7  Cow.  351. 

Laws  which  prohibit  ordinary  employments  on  ths  sabbath  may  be  de- 
fended, "  either  on  the  same  ground  which  justifies  the  punishment  of  pro- 
fanity, or  as  establishing  sanitary  regulations,  based  upon  the  demonstra- 
tion of  experience  that  one  day's  rest  in  seven  is  needful  to  recuperate  the 
exhausted  energies  of  the  body  and  mind."  Such  laws  may,  without  ques- 
tion, be  supported  as  regulations  of  police:  Spfcht  v.  CommoniceaUh,  8  Pa.  St. 
312;  49  Am.  Dec.  518;  Bloom  v.  Richards,  2  Ohio  St.  387;  Sx  parte  Andrews, 
18  Gal.  678;  Ex  parU  Bird,  19  Cal.  130. 

In  conclusion,  Mr.  Justice  Lacy  said:  "Upon  this  subject  of  the  sabbath- 
day  observance,  I  have  found  none  but  state  decisions  in  a  great  multitude 
of  cited  cases.  It  does  not  appear  to  have  been  ever,  so  far  as  my  investiga- 
tion has  gone,  which  has  been  somewhat  limited  and  not  thorough,  a  matter 
of  decision  with  the  federal  courts,  so  far  as  the  states  are  concerned.  And 
I  believe  there  is  no  probability  that  Congress  will  ever  assume  the  right  to 
regulate  the  observance  of  the  sabbath  day  in  the  states.  If,  however,  it 
should  ever  do  so,  I  do  not  doubt  that  the  American  Congress  will  protect 
the  American  sabbath  day  from  unnecessary  desecration,  by  whomsoever  it 
is  essayed.  Nor  do  I  doubt  that  if  the  supreme  court  of  the  United  States 
should  have  this  question  under  consideration,  it  would  hold,  as  my  view  is, 
that  the  Sunday  laws  of  this  commonwealth  are  within  the  police  powers  of 
the  state;  and  moreover,  that  they  in  no  wise  affect  interstate  commerce, 
but,  being  limited  in  their  operations  to  the  state,  whatever  effect  they  have 
upon  the  through  line  of  transportation  outside  of  the  state,  it  is  no  more  than 
is  prot>er,  and  in  no  way  an  interference  with  the  granted  power  of  the  Con- 
gresa  It  is  to  be  regretted,  as  it  is  a  federal  question,  that  it  cannot  go  up 
to  the  supreme  court  of  the  United  States  and  be  settled  there.  Holding 
the  views  I  do,  I  am  constrained  to  dissent  from  the  opinion  of  the  majority." 

Interstate  Commerce  — State  Statute  Reoulati.no.  —  From  the  mo- 
ment that  an  article  commences  to  move  from  one  state  to  another  it  becomes 
the  subject  of  interstate  commerce,  and  subject  only  to  federal  legislation, 
and  the  police  power  of  the  state  ceases:  Bennett  v.  American  Bxpress  Co.,  83 
Me.  2.°i6;  23  Am.  St.  Kep.  774,  and  note.     The  power  of  the  federal  Cungreaa 
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over  oommeroa  between  the  states  is,  as  a  general  rale,  ezelnsive,  bat  the 
state  may  pass  statutes  for  the  purpose  of  facilitating;  the  safe  carriage  of 
goods  and  passengers,  such  as  are  not  in  conflict  with  valid  federal  statutes: 
Bagg  r.  WiimmgUm  etc  B.  £.  Co.,  109  N.  C.  279;  20  Am.  St.  Rep.  669,  and 
notCh 


Hubble  v.  Colb. 

[88  VIBQINIA,  236.] 

iNJUVonov — RmcBDT  won  Unlawful  Issuk  ov. — A  Tbnaht  who  has 
been  enjoined  without  cause  by  the  landlord'from  enjoying  the  leased 
premises  may,  upon  the  dissolution  of  the  injunction,  recover  damages 
in  an  action  on  the  case  for  the  injury,  in  addition  to  his  remedy  on  the 
injunction  bond. 

iNjuNcrnoN  —  Bbhsdt  for  Uklawful  Isstts  or.  —  A  defendant  in  an  in- 
junction  suit  has  a  common-law  right  of  action  to  recover  damages  for 
having  been  improperly  enjoined,  in  addition  to  his  remedy  on  the 
injunction  bond. 

F.  S.  Blaivy  for  the  plaintiff  in  error. 

St.  John,  and  Buchanan  and  Buchanan,  for  the  defendant  in 
error. 

Lacy,  J.  This  action  is  covenant,  and  the  declaration  set 
forth  that  on  the  thirtieth  day  of  December,  1881,  in  the 
county  of  Smyth,  the  defendant  leased  for  the  term  of  five 
years  to  the  plaintiff,  in  consideration  of  the  sum  of  three 
thousand  dollars,  to  be  paid  to  her  as  stated  in  the  deed  of 
lease  executed  by  them,  certain  real  estate  situated  in  the 
said  county,  with  conditions  stated  and  set  forth  in.said  deed; 
that  the  plaintiff  performed  all  the  covenants  of  the  said  deed 
on  his  part,  but  that  the  defendant  did  not  perform  on  her 
part,  setting  forth  the  breaches,  and  by  injunction  prevented 
the  plaintiff  from  cultivating  the  land,  etc.,  and  deprived  him 
of  the  use  and  profit  of  the  said  land  mentioned  in  the  dec- 
laration from  the  twenty-eighth  day  of  November,  1883,  until 
after  the  expiration  of  the  lease;  that  the  said  injunction  was 
by  decree  of  the  supreme  court  of  appeals  of  Virginia  dis- 
solved, and  the  bill  dismissed;  and  laid  his  damages  at  four 
thousand  five  hundred  dollars.  The  defendant  demurred  to 
the  declaration,  which  demurrer  the  court  sustained,  and  ren- 
dered judgment  for  the  defendant,  from  which  judgment  the 
plaintiff  applied  for  and  obtained  a  writ  of  error  to  this  court. 
The  ground  of  the  court's  decision  is,  that  the  common-law 
action  of  covenant  will  not  lie  when  the  alleged  breach  was 


July,  1891.]  Hubble  v.  Cole.  717 

by  legal  process,  as  by  injunction;  that  when  damage  was 
caused,  and  the  injunction  not  sustained,  the  injunction  bond 
furnished  the  only  remedy,  all  others  being  merged  therein. 
Mr.  High  says  (High  on  Injunctions,  sec.  1648):  "Some  con- 
flict of  authority  exists  as  to  whether  a  defendant  in  an  in- 
junction suit  may,  by  an  action  on  the  case,  recover  damages 
for  having  been  enjoined  without  cause;  and  the  rule  has 
been  broadly  stated  that  no  such  right  of  action  exists.  The 
better  doctrine,  however,  seems  to  be,  that  defendant's  right 
of  action  at  common  law  is  not  merged  in  the  remedy  upoa 
the  bond,  and  that  an  action  in  the  case  will  lie";  citing  Cox 
V.  Taylor,  10  B.  Mon.  17.  Mr.  Barton  says  in  liis  Chancery 
Practice  (page  478):  "The  right  to  damages  upon  the  disso- 
lution of  an  injunction  is  independent  of  any  statutory  pro- 
vision upon  the  subject,  and  amid  some  conflict  of  the  decided 
cases,  it  is  said  that  this  right  is  cumulative  of  ;ind  in  ad<li- 
tion  to  the  right  of  action  at  law  upon  the  injunction  bond. 
While  the  court  decrees  damages  upon  the  dissolution,  it  can- 
not go  beyond  the  injunction  bond,  so  far  as  the  penalty  is 
fixed  therein;  and  when  damages  have  been  thus  avvanled, 
the  decree  of  the  court  is  conclusive  as  to  the  amount  which 
can  be  recovered  in  an  action  on  the  bond;  but  not  so  the 
right  of  action  on  the  contract,  whose  covenants  have  been 
broken."  Mr.  Lawson  says  (Lawson's  Rights,  Remedies,  and 
Practice,  sec.  3704):  "It  is  now  held  that  the  defendant  in 
an  injunction  suit  has  a  common-law  right  of  action  to  recover 
damages  for  having  been  improperly  enjoined,  in  addition  to 
his  remedy  upon  the  bond":  Mitchell  v.  Southwestern  R.  R. 
Co.,  75  Ga.  398;  Manlove  v.  Vick,  55  Miss.  567;  Gorton  v. 
Brown,  27  111.  489;  81  Am.  Dec.  245;  Iron  Mountain  Bank  v. 
Mercantile  Bank,  4  Mo.  App.  505;  Hayden  v.  Keith,  32  Minn. 
277.  In  some  of  the  states  this  matter  is  regulated  by  stat- 
ute, and  it  is  provided  by  law  that  before  decree  defendant 
may  file  his  account  for  all  damages,  and  have  them  in  that 
fuit  allowed;  but  when  there  is  no  specific  mode  prescribed 
by  the  statute  of  assessing  damages,  and  no  such  provision 
exists  by  statute,  the  right  of  action  at  law  is  in  addition  to 
the  remedy  upon  the  bond.  The  declaration  states  a  good 
cause  of  action,  and  the  demurrer  should  have  been  overruled. 
The  defendant  was  undoubtedly  bound  by  her  deed;  and  if, 
without  sufficient  cause  (and  the  dissolution  of  the  injunction 
and  dismissal  of  the  bill  is  conclusive  of  that),  the  defendant 
deprived  the  plaintiff  of  the  benefits  and  profits  accruing  to 
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him  tbereunder,  she  should  undoubtedly  respond   in  dam- 
ages. 

The  judgment  appealed  from  is  erroneous,  and  the  same 
will  be  reversed  and  annulled,  and  the  cause  remanded  for  a 
new  trial  to  be  had  therein,  when  the  demurrer  must  be  over- 
ruled, and  the  case  proceeded  in  to  final  judgment  upon  the 
merits.  

IirjONcnoir  —  Rbmidt  job  Unlawfol  Issctb  ot. — When  an  injunction 
Is  wrongfully  issued,  and  is  framed  in  ambiguous  terms,  the  defendant 
therein  is  entitled  to  recover  such  damages  as  he  has  sustained  in  obeying 
it,  as  he  in  good  faith  understood  it:  Webb  ▼.  Laird,  62  Vt.  44S;  22  Am.  St 
Rep.  121;  CocUet  v.  Caldwell,  71  Tex.  19;  10  Am.  St.  Rep.  725.  Although 
the  defendant  may  ask  the  court  of  chancery  to  grant  him  damages  on  the 
dissolution  of  the  injunction,  if  the  proof  of  damages  is  insufficient,  it  is  not 
«rror  for  the  decree  of  dissolution  to  provide  that  it  shall  be  without  preja* 
dice  to  the  right  of  the  defendant  to  sue  on  the  injanction  bond:  Davia  v. 
Hart,  66  Miss.  642.  Upon  the  dissolution  of  an  injunction  restraining  a 
trespass,  the  court  has  no  right  to  assess  damages  accruing  from  the  injuno* 
iion.  They  should  be  recovered  in  another  suit:  Oreer  v.  Stewart,  43  Ark. 
21.  Actual  damages  are  allowed  upon  the  dissolution  of  an  injunction,  where 
the  party  obtaiuing  it  acted  in  good  faith,  and  had  plausible  rights  threat, 
■ened  with  invasion:  Riggsv.  Bell,  42  La.  Ann.  666;  HoUoway  v.  Holloway,  103 
Mo.  274.  When  an  established  business  is  suspended  by  a  preliminary  in- 
junction improperly  issued,  the  profits  which  would  have  been  made  can  b« 
recovered:  Lamberts.  Haskell,  80  Cal.  611. 


Norfolk   and   "Western  Railroad  Company  v. 
Groseolosb. 

[8S  VlROINIA,  267.] 

Railroads  —  Contributory  Nequoknok  o»  Pakbnt  not  Iupctablb  to 
Child.  —  In  an  action  by  a  child  of  tender  years  and  non  tut  juris,  or 
by  its  personal  representative,  against  a  railroad  company  to  recover 
for  negligent  injury  to  such  child,  the  contributory  negligence  of  its 
parent  is  not  imputable  to  it. 

NsoLiOENCB  OF  PARENT,  WHEN  Imputablb  TO  Child.  —  In  an  action  by  a 
parent  to  recover  for  loss  of  service  caused  by  an  injury  to  his  child, 
the  contributory  negligence  of  the  parent  is  a  good  defense,  but  such 
negligence  is  not  imputable  to  a  child  non  tui  juris,  when  the  action  is 
by  the  child  or  its  personal  representative. 

Railroads  — Purchase  of  Ticket  before  Entebino  Train  is  not  neces- 
sary to  constitute  a  person  a  passenger. 

Nboligencb  —  Evidence  —  Declarations  of  Parent.  —  In  an  action  by  a 
chiM  or  its  personal  representative  to  recover  for  negligent  injury  to  it, 
the  declarations  of  the  mother  of  the  child,  made  immediately  after  the 
accident,  are  merely  hearsay,  and  not  admissible  in  evidence. 
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Fulkerson,  Page,  and  Hurt,  for  the  plaintiff  in  error. 

F.  S.  Blair  and  Daniel  Trigg,  for  the  defendant  in  error. 

Lbwis,  p.  The  action  was  to  recover  damages  for  the  al- 
leged negligent  killing  of  the  plaintiff's  intestate,  a  child  five 
years  and  one  month  of  age.  On  the  9th  of  February,  1888, 
M.  L.  Groseclose,  accompanied  by  his  wife  and  five  children, 
went  to  Meadow  View,  a  station  on  the  defendant's  road,  in 
Washington  County,  to  take  a  train  for  Rural  Retreat,  in 
Wythe  County.  He  purchased  of  the  depot  agent  at  Meadow 
View  two  whole  tickets  and  two  half  tickets  for  himself  and 
family.  Of  the  five  children,  two  were  under  five  years  of 
age;  the  other  three  were  over  that  age,  but  under  twelve. 

Before  the  arrival  of  the  train  at  the  station,  the  father 
asked  and  secured  the  assistance  of  three  gentlemen,  who 
were  present,  to  get  the  children  on  the  car.  The  train  was 
a  local  freight  train,  having  at  its  rear  end  a  caboose  for  pas- 
sengers. Upon  the  arrival  of  the  train,  and  after  it  had 
stopped,  the  children  and  their  adult  attendants  left  the  de- 
pot platform  and  started  for  the  train.  Several  passengers 
alighted  from  the  caboose  car,  when  Groseclose,  the  father, 
with  one  of  the  children,  went  up  the  steps  and  into  the  car. 
He  was  followed  by  a  Mr.  Naflf,  who  carried  another  child. 
Following  Naff  was  Mrs.  Groseclose,  but  just  as  she  had  got- 
ten up  the  steps,  the  train,  with  a  violent  and  sudden  jerk, 
started  backwards,  the  steps  of  the  caboose  striking  the  de- 
ceased, who  was  standing  on  the  ends  of  the  ties,  and  throw- 
ing him  under  the  wheels  of  the  train,  which  passed  over  and 
crushed  his  left  leg,  and  inflicted  other  injuries,  which  caused 
his  death  the  same  day. 

Tiie  conductor  of  the  train  saw  the  party  approaching  the 
caboose,  with  the  luggage,  but  paid  no  attention  to  them.  In 
fact,  he  went  in  another  direction,  to  see,  as  he  says,  about  the 
freight.  And  not  only  this,  but  he  deliberately  ordered  a 
brakeman  to  signal  the  engineer  to  back  the  train,  when  he 
knew,  or  ought  to  have  known,  that  passengers  were  in  the 
act  of  getting  on,  to  whom  no  warning  whatever  was  given. 
The  whistle  on  the  engine  was  not  sounded,  nor  the  bell  rung, 
and  the  only  signal  to  the  engineer  was  a  slight  wave  of  the 
brakemaii's  hand. 

Under  these  circumstances,  a  clearer  case  of  culpable  neg- 
ligence, or  the  violation  of  the  duty  of  a  railroa<i  company,  as 
a  part  of  the  implied  contract  to  carry  safely,  to  give  its  pas- 
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sengers  time  to  get  oflf  and  on  in  safety,  could  hardly  be 
imagined:  Wharton  on  Negligence,  sec.  648;  Norfolk  &  W, 
R.  R.  Co.  V.  Prinnell,  12  Va.  L.  J.  72. 

The  company,  however,  contends  it  was  negligence  on  the 
part  of  the  parents  to  allow  the  deceased  to  stand  at  the  place 
he  was  when  struck,  and  that  their  contributory  negligence 
bars  a  recovery.  It  is  conceded  that  the  deceased  himself,  by 
reason  of  his  tender  years,  was  non  sui  juris,  and  therefore 
incapable  of  contributory  negligence. 

There  was  evidence  for  the  company,  on  the  question  of  the 
parent's  negligence,  tending  to  show  that  the  deceased  when 
struck  was  standing  behind  the  car,  between  the  rails,  appar- 
ently attempting  to  climb  upon  the  bumper.  But  this  evidence 
must  be  rejected,  because  it  is  in  conflict  with  the  plaintiff's 
evidence,  which  shows  that  he  was  not  between  the  rails,  but 
was  standing  near  the  car,  on  the  ends  of  the  ties.  We  say 
the  evidence  must  be  rejected,  because,  as  the  evidence,  not  the 
facts,  being  certified,  the  case  stands  in  this  court  as  on  a  de- 
murrer to  evidence;  and  viewing  the  case  in  this  light,  the 
charge  of  contributory  negligence  is  not  sustained.  But  that 
is  a  wholly  immaterial  question  in  this  action.  When  the 
suit  is  by  a  parent  for  the  loss  of  service  caused  by  an  injury 
to  the  child,  the  contributory  negligence  of  the  plaintiff  is  a 
good  defense;  but  such  negligence  is  not  imputable  to  the 
child,  and  is  consequently  not  to  be  considered,  when  the  suit 
is  by  the  child  or  its  personal  representative:  Shearman  and 
Redfield  on  Negligence,  sec.  48  a;  Gleassy  v.  Hestonville  etc.  R'y 
Co.,  57  Pa.  St.  172;  Huffy.  Anies,  16  Neb.  139;  49  Am.  Rep. 
716. 

The  doctrine  of  Hartfield  v.  Roper,  21  Wend.  615,  34  Am. 
Dec.  278,  has  been  repudiated  in  this  state,  as  in.  many  other 
states  of  the  Union,  and  the  doctrine  established  as  just  stated: 
Beach  on  Contributory  Negligence,  sec.  42;  Norfolk  etc.  R.  R. 
Co.  V.  Ormsby,  27  Gratt.  455;  Bellefontaine  etc.  R.  R.  Co.  v. 
Snyder,  18  Ohio  St.  408;  98  Am.  Dec.  175;  Galveston  etc.  R'y 
Co.  V.  Moore,  59  Tex.  64;  46  Am.  Rep.  265;  Erie  City  etc.  R'y 
Co.  V.  Schuster,  113  Pa.  St.  412;  57  Am.  Rep.  471;  Robinson  \. 
Cone,  22  Vt.  214;  54  Am.  Dec.  67;  Daley  v.  Norwich  etc.  R.  R. 
Co.,  26  Conn.  591;  68  Am.  Dec.  413;  Smith  v.  Hestonville  etc. 
R'y,  92  Pa.  St.  450;  37  Am.  Rep.  705;  Pratt  Coal  etc.  Co.  v. 
Brawley,  83  Ala.  371;  3  Am.  St.  Rep.  751;  Wymore  v.  Mahaska 
County,  78  Iowa,  396;  16  Am.  St.  Rep.  449;  Sioux  City  etc. 
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R.  R.  Co.  V.  Stout,  17  Wall.  657;  4  Am.  &  Eng.  Ency.  of  Law, 
88,  and  cases  cited. 

Hence,  when  the  facts  are  such  that  the  child  could  have 
recovered  had  his  injuries  not  been  fatal,  his  administrator 
may  recover,  without  regard  to  the  negligence  or  presence  of 
the  parent  at  the  time  the  injuries  were  received,  and  although 
the  estate  is  inherited  by  the  parent.  Of  course,  it  is  essential 
to  a  recovery  in  any  case  that  negligence  on  the  part  of  the 
defendant  be  shown.  But  when  that  is  proven  in  a  suit  by 
the  child,  the  parent's  negligence  is  no  defense,  because  it  is 
regarded,  not  as  a  proximate,  but  as  a  remote  cause  of  the  in- 
jury. And  the  reason  lies  in  the  irresponsibility  of  the  child, 
who,  itself  being  incapable  of  negligence,  cannot  authorize  it 
in  another.  It  is  not  correct  to  say  that  the  parent  is  the  agent 
of  the  child,  for  the  latter  cannot  appoint  an  agent.  The  law 
confides  the  care  and  custody  of  a  child  non  sui  juris  to  the 
parent,  but  if  this  duty  be  not  performed,  the  fault  is  the 
parent's,  not  the  child's.  There  is  no  principle,  then,  in  our 
opinion,  upon  which  the  fault  of  the  parent  can  be  imputed  to 
the  child.  To  do  so  is  to  deny  to  the  child  the  protection  of 
the  law:  Wharton  on  Negligence,  sec.  312;  Patterson  on  Rail- 
way Accident  Law,  93;  Wymore  v.  Mahaska  County,  78  Iowa, 
896;  16  Am.  St.  Rep.  449. 

In  the  last-mentioned  case,  which  was  an  action  by  the  ad- 
ministrator of  a  deceased  child,  two  years  of  age,  whose  death 
was  caused  by  the  breaking  of  a  bridge  upon  which  the  child 
was  driven  in  a  carriage  by  its  parents,  the  supreme  court  of 
Iowa,  after  announcing  the  same  doctrine,  adds:  "  Some  au- 
thorities seem  to  make  a  distinction  between  cases  where  the 
contributory  negligence  of  the  parent  occurs  while  he  has  the 
child  under  his  immediate  control  and  other  cases  which  occur 
when  the  child  is  away  from  the  parent;  but  we  are  of  the 
opinion  that  there  is  no  sufficient  ground  for  the  distinction 
claimed.  The  authority  of  the  parent  does  not  depend  upon 
the  proximity  of  the  child." 

This  view  seems  to  us  correct  in  principle,  and  is  undoubt- 
edly supported  by  the  great  weight  of  authority.  In  a  recent 
work,  wherein  the  subject  is  discussed  and  the  cases  are  col- 
lected, the  learned  author  says:  "A  doctrine  formerly  obtained 
in  some  courts  of  this  country,  called  imputed  negligence,  un- 
der the  operation  of  which,  if  a  child  of  such  tender  age  as  not 
to  be  capable  of  caring  for  its  own  safety  was  negligently  ex- 
posed to  danger  by  its  parent  or  guardian,  and  injured,  the 
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negligence  of  the  parent  or  guardian  would  be  imputed  to 
the  child,  and  the  child  could  not  recover  damages  for  the  in- 
jury; but  this  rule,"  he  adds,  "  though  approved  at  one  time 
in  several  American  jurisdictions,  has  been  denied  in  others, 
and  seems  fast  going  by  the  board  ":  2  Thompson  on  Trials, 
sec.  1687. 

Another  point  made  by  the  company  is,  and  the  court  at  the 
trial  was  asked,  in  effect,  to  instruct  the  jury,  that  if  the  father 
of  the  child,  at  the  time  of  the  accident,  was  endeavoring  to 
take  it  on  the  train  without  paying  fare,  then  it  could  not  be 
considered  a  passenger,  and  the  liability  of  the  company  was 
not  to  be  determined  by  the  law  relating  to  carriers  and  pas- 
sengers. 

This  instruction  was  rightly  refused.  The  purchase  of  a 
ticket  before  entering  a  railroad  train  is  not  necessary  to  con- 
stitute a  person  a  passenger,  nor  is  there  any  evidence  in  the 
case  tending  to  show  that  the  father  was  attempting  to  de- 
fraud the  company,  or  was  not  acting  in  perfect  good  faith. 
It  does  not  appear,  moreover,  that  he  knew  a  ticket  for  the 
deceased  was  required.  The  conductor  of  the  train,  a  witness 
for  the  company,  testified  that  tickets  for  children  under  six 
years  of  age  were  not  required.  In  point  of  fact,  however,  the 
regulations  of  the  company  require  half-rate  tickets  for  chil- 
dren between  the  ages  of  five  and  twelve  years.  But  if  the 
conductor  of  the  train  was  ignorant  of  that  requirement,  would 
it  be  strange  if  the  father  of  the  deceased  was  also  ?  This  is 
a  matter,  however,  of  no  importance  whatever.  The  deceased, 
undoubtedly,  was  a  passenger,  and  as  such  entitled  to  the  ut- 
most degree  of  diligence  and  care  on  the  part  of  the  company 
in  looking  out  tor  his  safet}'^:  2  Wait's  Actions  and  Defenses, 
6.5;  Baltimore  etc.  R.  R.  Co.  v.  Noell,  32  Gratt.  394;  Shenan- 
doah V.  R.  R.  Co.  V.  Moose,  83  Va.  827. 

Complaint  is  also  made  of  the  action  of  the  circuit  court  in 
refusing  to  permit  the  defendant  to  prove  the  declarations  of 
the  mother  of  the  child  immediately  after  the  accident.  The 
assignment  of  error  on  this  point  is  general  in  its  terms,  and 
no  reasons  are  urged  in  support  of  it;  nor  are  we  aware  of  any 
principle  upon  which  the  declarations  were  admissible.  The 
mother  is  not  a  party  to  the  suit,  nor  interested  in  the  result. 
Her  declarations  were  merely  hearsay,  and  no  more  bind  the 
estate  of  the  deceased  than  would  the  declarations  of  any 
stranger.     There  was  no  error,  therefore,  in  excluding  them. 
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In  short,  we  find  no  error  in  the  record,  and  the  judgment 
must  be  aflBnned.  

CONTRIBUTORT  NBatlCHNCl  OF  PaRKXT  BaM  HI!  RkOOVKRT,  BUT  NOT 
Minor  Child's.  — Th«  contribatory  negligeno*  of  a  parent  will  bar  his  rij^ht 
to  recorer  for  injury  to  bis  minor  child,  but  suoh  eontributory  negligence  on 
the  parents'  part  cannot  be  interposed  as  a  defense  to  bar  a  recovery  for  the 
benefit  of  the  minor:  Western  U.  Tel.  Co.  v.  Hoffman,  80  Tex.  420;  26  Am. 
St.  Rep.  759,  and  note,  with  cases  collected;  extended  note  to  3rie  etc  ffy 
Co.  T.  Schuster,  67  Am.  Rep.  474. 

Railroads  —  PaROHAs>  or  Tioxrr  bitori  Bntbrino  Tkain.  —  A  raiU 
road  company  ha«  power  to  make  all  reasonable  rules  for  the  government  of 
iti  trains,  and  may,  as  to  eertain  trains,  require  tickets  to  be  purchased  be- 
fore  allowing  passage  to  be  taken  thereon:  Chicago  etc  R.  R.  Co.  v.  Flaj;/, 
43  111.  364;  92  Am.  Dec.  133,  and  note;  note  to  Commonwealth  v.  Power,  41 
Am.  Deo.  473.  A  railroad  may  make  a  rnle  that  no  one  be  allowed  to  board 
a  train  without  first  exhibiting  a  ticket  to  a  gate-keeper:  Diekerman  v.  St. 
Paul  etc.  Depot  Co.,  44  Minn.  433.  A  railroad  may  refuse  to  carry  a  passen- 
jjer  without  the  previous  procurement  of  a  ticket:  Reete  v.  Pennsylvania  R.  R, 
Co.,  131  Pa.  Si.  422;  17  Am.  St.  Rep.  818. 


Trigg  v.  Clay. 

[8SViBaiNU,330.] 

Saum  —  Briaoh  or  Oontraot  —  Mbasurb  or  DAMAaKS.  —Upon  the  breach 
of  a  contract  to  famish  goods,  the  measure  of  damages,  when  similar 
goods  may  be  purchased  in  the  market,  is  the  difference  between  the 
market  price  at  the  place  of  delivery  and  the  contract  price  agreed  to 
be  paid. 

Balbs  —  Brbach  or  Contract —  Mbasurb  or  Damaged.  —  Upon  the  breach 
of  a  contract  to  furnish  goods  whieh  have  bceu  resold  by  the  buyer  be- 
fore delivery,  when  he  cannot  purchase  similar  goods  in  the  market,  the 
measure  of  damages  is  the  difference  between  the  contract  price  and  the 
price  at  which  they  have  been  resold. 

Balb  —  Mkasorb  or  Damaobs  roR  Breach  or  Contraot  or.  —All  damages 
resulting  necessarily,  immediately,  and  directly  from  the  breach  of  a 
eon  tract  of  sale  arc  raeorerable,  but  not  thoM  thai  are  •ontingent  and 
mncertain. 

Daniel  Trigg,  for  the  appellants. 

Holdman  and  Evsing,  and  J.  J.  A.  PowtU,  for  the  appelleei. 

Lact,  J.  The  suit  is  a  foreign  attachment  in  equity,  brought 
to  attach  the  property,  situated  within  the  jurisdiction  of  the 
court,  belonging  to  the  non-resident  defendants,  and  to  sul)- 
ject  the  same  to  the  satisfaction  of  the  debt  of  the  plaintiffs. 
The  case  is,  briefly,  as  follows:  — 
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The  appellants,  a  firm  of  lumber  merchants  resident  at 
Abingdon,  in  Virginia,  made  a  contract  by  which  they  agreed 
to  buy,  at  a  stated  price,  lumber  of  agreed  dimensions,  from 
the  appellees,  a  firm  of  lumber-getters,  resident  at  Rogersville, 
in  the  state  of  Tennessee,  the  lumber  to  be  delivered  at  Clinch- 
port,  in  Scott  County,  in  Virginia,  from  five  hundred  thousand 
feet  to  seven  hundred  thousand  feet  thereof,  and  the  plaintiflTs 
agreed  to  accept  the  drafts  of  the  said  appellees  to  the  amount 
of  three  thousand  dollars.  And  on  the  twenty-eighth  day  of 
November,  1888,  the  date  of  the  contract,  the  appellee  H.  B. 
Clay,  Jr.,  of  the  said  firm,  represented  to  the  appellants  that 
three  hundred  thousand  to  four  hundred  thousand  feet  were 
already  cut  and  dry  or  drying,  and  that  the  residue  neces- 
sary to  compensate  for  the  three  thousand  dollars  in  drafts,  to 
be  accepted  at  sixty  days,  should  be  delivered  at  Clinchport 
at  the  maturity  of  the  drafts.  The  drafts  were  all  made  in 
the  first  week  in  December,  1888,  a  few  days  after  the  con- 
tract was  made,  which  was  on  the  twenty-eighth  day  of  No- 
vember, as  has  been  stated.  The  lumber  was  not  delivered, 
not  a  foot  of  it,  and  the  drafts  were  neglected  and  allowed  to 
fall  upon  the  hands  of  the  plaintifi"s,  when  the  lumber  had  not 
yet  been  delivered  and  the  drafts  had  been  paid.  So  the 
plaintiffs,  as  had  been  agreed  between  the  parties  in  case  the 
said  contingency  should  arise,  that  the  drafts  should  have  to 
be  paid  before  the  lumber  in  sufficient  had  arrived,  drafted 
back  upon  the  defendants  for  the  money  thus  paid  out;  but 
this  action  was  treated  with  derision  by  the  appellee,  and  the 
draft  dishonored.  Upon  the  hearing,  the  circuit  court  decreed 
in  favor  of  the  plaintiffs  for  the  three  thousand  dollars  paid 
on  the  draft,  and  the  costs  of  protest,  etc.,  and  referred  it  to  a 
commissioner  to  ascertain  what  damages  the  plaintiffs  had 
sustained.  It  was  proved  that  the  defendants  had  absolutely 
refused  to  fulfill  the  contract,  upon  the  ground  that  the  lum- 
ber had  been  priced  too  low  by  them,  and  also  refused  to  re- 
fund the  money  paid  them  under  the  contract.  The  plaintiffs 
proved  that  they  were  lumber  merchants,  and,  as  was  known 
to  the  defendants,  purchased  the  lumber  for  sale;  and  they 
proved  that  they  had  actually  placed  this  lumber  to  their 
customers  at  a  profit  which  amounted  to  one  thousand  dollars, 
but  which  they  were  made  to  lose  by  the  wrongful  act  and 
fraudulent  conduct  of  the  defendants,  and  the  commissioner 
reported  that  the  said  plaintiffs  were  entitled  to  this  sum  of 
actual  damages  incurred  by  them,  estimating  the  profits  on 
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the  maximum  amount  of  the  lumber  to  be  delivered  under 
the  contract.  But  the  defendants  excepted  to  this  report, 
"because  the  damage  allowed  is  excessive  and  not  supported 
by  law,  because  the  commissioner  had  based  his  damages  on 
supposed  profits  instead  of  the  market  value  of  the  lumber  at 
the  places  of  delivery." 

The  circuit  court,  by  its  decree  of  March  27, 1890,  sustained 
these  exceptions,  and  held  that  the  plaintiffs  were  entitled  to 
no  specific  damages  for  the  non-performance  of  the  contract 
set  out  in  the  plaintiff's  bill,  and  rested  the  matter  where  it 
had  been  placed  by  former  decree,  which  decreed  in  favor  of 
the  plaintiffs  for  the  amount  paid  on  the  said  drafts. 

From  this  decree  the  appeal  is  here.  The  idea  of  the  cir- 
cuit court  was,  that  the  general  rule  applied,  which  fixed  the 
difference  between  the  market  price  at  the  place  of  delivery 
and  the  contract  price  agreed  to  be  paid,  upon  the  principle 
that  the  buyer  could  supply  himself  in  the  market  overt,  and 
when  he  had  been  compensated  for  the  excess  in  the  cost  over 
and  above  what  his  cost  would  have  been  under  the  contract, 
he  had  nothing  more  to  complain  of. 

But  this  case  does  not  come  within  that  principle, —  1.  Be- 
cause tiiere  is  no  market  at  that  place  from  which  or  in 
which  the  plaintiffs  could  supply  their  need;  2.  Because 
there  is  no  other  market  practically  near  enough  to  purchase 
the  lumber  and  add  transportation  to  the  market  price;  3. 
Because  the  plaintiffs,  relying  on  the  promises  and  good  faith 
of  their  bargainers,  as  they  had  a  right  to  do,  when  they  had 
themselves  fully  complied  on  their  part  by  paying  the  pur- 
chase-money therefor,  had  contracted  to  sell  this  lumber  at  a 
profit,  which  profit  is  the  basis  on  which  the  commissioner 
assessed  his  damages. 

In  a  case  like  this,  with  such  circumstances  as  we  have 
here,  the  case  where  there  had  been  a  contract  to  resell  them 
at  an  agreed  price,  and  when  there  is  no  market  to  afford  a 
surer  test,  the  price  at  which  they  were  bargained  to  a  pur- 
chaser affords  the  best,  and  indeed  very  satisfactory,  evidence 
of  their  value.  This  was  a  purchase  in  that  market,  and 
there  was  no  more  for  sale.  In  a  case  of  such  actual  sale, 
why  should  the  court  go  into  conjecture  as  to  what  the  goods 
were  there  worth?  And  again,  if  lumber  could  have  been 
purchased  and  brought  there  at  a  lower  price,  there  is  not 
only  no  proof  of  it,  but  we  have  satisfactory  proof  to  the  con- 
trary, because  the  defendants  had  the  lumber,  and  were,  by 
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their  solemn  contract,  under  the  highest  obligations  to  deliver 
it,  to  say  nothing  of  the  requirement  of  common  honesty, 
when  they  had  agreed  to  do  it  and  had  collected  the  purchase 
price.  And  yet  they  preferred  to  break  their  contract,  and 
dishonored  their  bank  obligation,  rather  than  deliver  this 
lumber  at  the  agreed  price,  which  they  declared  had  been 
bargained  at  too  low  a  price. 

In  Wood's  Mayne  on  Damages,  section  32,  it  is  said:  "But 
if  they  [the  goods]  cannot  be  purchased  for  want  of  a  market, 
they  must  be  estimated  in  some  other  way.  If  there  had 
been  a  contract  to  resell  them,  the  price  at  which  such  con- 
tract was  made  will  be  evidence  of  the  value." 

In  the  American  and  English  Encyclopaedia  of  Law  it  is  said: 
"Where  there  is  no  market  at  the  place  of  delivery,  the  price 
of  the  goods  in  the  nearest  market,  with  the  cost  of  transpor- 
tation added,  determines  their  value":  Washington  Ice  Co.  v. 
Webster.  68  Me.  463;  Griffin  v.  Colver,  16  N.  Y.  489;  69  Am. 
Dec.  718. 

In  the  case  of  Culin  v.  Woodbury  Glass  Works,  108  Pa.  St. 
220,  it  is  said:  "Upon  the  breach  of  a  contract  to  furnish 
goods,  when  similar  goods  cannot  be  purchased  in  the  market, 
the  measure  of  damages  is  the  actual  loss  sustained  by  the 
purchaser  by  reason  of  the  non-delivery." 

A  distinction  is  drawn  in  some  of  the  cases  between  a  re- 
sale made  at  an  advance  subsequent  to  a  contract  of  purchase 
and  a  resale  made  at  an  advance  before  the  contract  of  pur- 
chase, which  was  known  to  the  seller  of  the  goods:  Carpenter 
v.  First  National  Bank,  119  111.  354. 

This  is  rather  a  fanciful  distinction.  It  is  not  in  accord 
with  the  ordinary  usages  of  trade  that  a  dealer —  a  man  buy- 
ing to  sell  again — should  disclose  his  dealings  with  the  same 
goods  at  a  profit  to  his  vendor.  But  if  there  were  any  sound 
principle  upon  which  this  could  rest,  —  if  the  seller  could  be 
supposed  to  enter  into  his  contract  upon  the  basis  of  a  resale 
in  which  he  had  no  interest, — still,  in  this  case,  it  is  reasonable 
to  suppose  that  a  lumber-getter,  selling  seven  hundred  thou- 
sand feet  of  lumber  to  a  dealer  in  lumber,  should  know,  — 
1.  That  it  was  for  a  resale;  2.  That  this  resale  was  to  be  on 
a  profit;  and  3.  That  he  should  know  that  his  vendee  would 
be  damaged  to  the  amount  of  his  profit  if  the  vendor  should 
prove  faithless. 

But  the  true  basis  of  the  general  rule  is,  that  when  there  is 
a  market,  the  vendee  cannot  be  damaged  except  in  the  diflfer- 
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ence  between  what  the  lumber  did  actually  cost  him  and 
what  he  had  purchased  it  at  from  the  seller  to  him.  But  thia 
rule  can  have,  upon  reason,  no  application  whatever  to  a  caso 
where  there  is  no  market,  —  1.  Because  the  disappointed  pur- 
chaser cannot  buy  in  that  market  when  there  is  no  market  to 
buy  in;  and  2.  Because  the  njarket  price  cannot  be  ascertained 
when  there  is  no  market. 

Under  the  circumstances  of  this  case,  the  commissioner 
ascertained  the  true  and  just  amount  of  the  damages. 

It  has  been  often  held  that  profits  which  are  the  direct  and 
immediate  fruits  of  the  contract  are  recoverable.  There  are 
many  cases  in  which  the  profit  to  be  made  by  the  bargain  is 
the  only  thing  purchased,  and  in  such  cases  the  amount  of 
such  profit  is  strictly  the  measure  of  damages:  "Wood's  Mayne 
on  Damages,  p.  82.  It  has  been  held  that  when  the  defend- 
ant refused  to  allow  the  contracts  to  be  executed,  the  jury 
should  allow  the  plaintiffs  as  much  as  the  contract  would 
have  benefited  them.  Profits  or  advantages  which  are  the 
direct  and  immediate  fruits  of  the  contract  entered  into  be- 
tween the  parties  are  part  and  parcel  of  the  contract  itself, 
entering  into  and  constituting  a  portion  of  its  very  elements, 
something  stipulated  for,  and  the  right  to  the  enjoyment  of 
which  is  just  as  clear  and  plain  as  to  the  fulfillment  of  any 
other  stipulation.  They  are  presumed  to  have  been  taken 
into  consideration  and  deliberated  upon  before  the  contract 
was  made,  and  formed  perhaps  the  only  inducement  to  the 
arrangement.  If  the  inducement  to  the  plaintiffs  to  buy  this 
lumber,  they  being  lumber  dealers  and  trading  in  lumber, 
was  not  the  profits  they  were  to  make  by  a  resale,  what  was 
their  inducement?  And  if  the  sellers  did  not  understand  and 
contemplate  this  resale  on  a  profit,  what  contemplation  on  the 
subject  can  be  reasonably  ascribed  to  them?  See  Masterton  v. 
Mayor  of  Brooklyn,  7  Hill,  62;  42  Am.  Dec.  38;  Morrison  v. 
Lovejoy,  6  Minn.  324;  Fox  v.  Harding^  7  Gush.  516;  Devlin  v. 
Mayor  etc.,  63  N.  Y.  8;  McAndrews  v.  Tippett,  39  N.  J.  L.  105; 
Kendall  Bank  Note  Co.  v.  Commissioners  of  the  Sinking  Fund, 
79  Va.  oG3;  Bell  v.  Reynolds,  78  Ala.  511;  56  Am.  Rep.  52. 

An  examination  of  the  cases  will  show  that  the  courts  have 
been  endeavoring  to  establish  rules  by  the  application  of 
which  a  party  will  be  compensated  for  the  loss  sustained  by 
the  breach  of  contract,  —  in  other  words,  for  the  benefits  and 
gain  he  would  have  realized  from  its  performance,  and  nothing 
more. 
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It  is  sometimes  said  that  the  profit  that  would  have  been 
derived  from  the  performance  cannot  be  recovered;  but  this  is 
only  true  of  such  as  are  contingent  upon  some  other  opera- 
tion. Profits  which  certainly  would  have  been  realized  but 
for  the  defendants'  default  are  recoverable.  It  is  not  an  un- 
certainty as  to  the  value  of  the  benefit  or  gain  to  be  derived 
from  performance,  but  an  uncertainty  or  contingency  whether 
Buch  gain  or  benefit  can  be  derived  at  all. 

It  is  sometimes  said  that  speculative  damages  cannot  be 
recovered,  because  the  amount  is  uncertain;  but  such  remark 
will  generally  be  found  applicable  to  such  damages  as  it  is 
uncertain  whether  sustained  at  all  from  the  breach. 

Sometimes  the  claim  is  rejected  as  being'  too  remote.  This 
is  another  mode  of  saying  that  it  is  uncertain  whether  such 
damages  resulted  necessarily  and  immediately  from  the  breach 
complained  of.  The  general  rule  is,  that  all  damages  result- 
ing necessarily  and  immediately  and  directly  from  the  breach 
are  recoverable,  and  not  those  that  are  contingent  and  uncer- 
tain. 

The  latter  description  embraces,  as  I  think,  such  only  as 
are  not  the  certain  result  of  the  breach,  and  does  not  embrace 
such  as  are  the  certain  result  of  the  breach,  but  uncertain  in 
amount,  that  the  plaintifif  will  be  fully  compensated  by  recov- 
ering the  value  of  his  bargain. 

He  ought  not  to  have  more,  and  I  think  he  is  not  precluded 
from  recovering  this  by  any  infirmity  in  the  law  in  ascertain- 
ing the  amount:  Wakeman  v.  Wheeler  etc.  Mfg.  Co.,  101  N,  Y. 
205;  54  Am.  Rep.  678;  Taylor  v.  Bradley,  4  Abb.  App.  Dec. 
363;  Bell  v.  Reynolds,  78  Ala.  511;  56  Am.  Rep.  52. 

In  this  case,  the  report  of  the  commissioner  was  upon  the 
correct  principle,  and  the  circuit  court  erred  in  sustaining  the 
defendants'  exception  to  the  said  report,  for  said  exceptions 
should  have  been  overruled  and  the  commissioner's  report 
confirmed.  The  decree  of  the  circuit  court  appealed  from 
here  is  therefore  erroneous,  and  the  same  will  be  reversed 
and  annulled,  and  this  court  will  render  such  decree  as  the 
said  circuit  court  ought  to  have  rendered. 


Lkwis,  J.,  dissented  from  the  opinion  of  the  court,  on  the  ground  that  the 
contracts  made  by  the  appellants  for  the  sale  and  delivery  of  the  lumber  to 
other  parties  were  collateral,  and  subsequent  in  point  of  time  to  the  contract 
in  suit,  and  for  this  reason,  such  contracts  could  not  have  been  in  the  con- 
templation of  the  parties  at  the  time  the  latter  contract  was  made. 
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Damages  for  Failurb  to  Deliver  Goods. — The  measnra  of  damages 
in  an  action  for  failure  to  deliver  goods  sold  is  th«  difference  between  the 
contract  price  and  the  market  ralue  at  the  time  of  default:  McKnight  r. 
Dunlop,  5  N.  Y.  537;  65  Am.  Dec.  370;  CaJien  v.  PlaU,  69  N.  Y.  348;  25  Am. 
Rep.  203.  Such  market  value  is  to  be  estimated  with  reference  to  the  place 
of  tlclivery:  Denvtr  etc.  R.  R.  Co.  v.  Hulchim,  31  Neb.  572;  Trunleyy.  Hed' 
atrom,  131  111.  204;  Frazier  v.  Clark,  88  Ky.  260;  McDonald  v.  Unaka  Timber 
Co.,  SSTenn.  38. 

Measure  or  Damages  roR  Breach  or  Contract.  —  Merely  speculative 
or  remote  damages  by  reason  of  a  breach  of  contract  are  not  recoverable: 
See  cases  cited  in  notes  to  Van  Winkle  v.  Wilkitu,  12  Am.  St.  Rep.  303, 
and  Stanton  v.  New  York  etc.  R.  R.  Co.,  21  Am.  St.  Rep,  121.  In  the  same 
notes  will  be  found  references  to  cases  illustrating  the  nature  of  the  losses 
for  which  compensation  may  be  claimed.  See  also  Sherman  Center  etc.  Co.  v. 
Leonard,  46  Kan,  354;  26  Am,  St.  Rep.  101.  Those  losses  must  be  such  as 
may  fairly  be  supposed  to  have  been  in  the  contemplation  of  the  partiea 
when  they  made  their  contract,  or  such  as,  according  to  the  ordinary  course 
of  things,  might  be  expected  to  follow  its  violation:  Paducah  Lumber  Co. 
V,  Paducah  Water  etc.  Co.,  89  Ky.  340;  25  Am.  St.  Rep.  636;  Hutchinson  v. 
Snider,  Vil  Pa.  St.  1.  Profits  or  advantages  are  not  an  element  of  damages, 
unless  they  are  the  direct  result  and  fruits  of  the  contract:  Catet  v.  Spark' 
man,  73  Tex.  619;  15  Am.  St.  Rep.  806.  The  above  principles  are  well 
illustrated  in  the  recent  case  of  Leonard  v.  Beaudry,  68  Mich.  312,  where  a 
mill-owner  brought  suit  for  the  non-delivery  of  logs  which  the  defendant 
had  contracted  to  supply.  The  plaintiff  had  thus  been  put  to  considerable 
expense  through  the  difficulty  of  procuring  suitable  logs  for  the  manufac- 
ture of  the  lumber  which  she  had  agreed  to  furnish,  and  had  also  suffered 
the  loss  of  profits  which  would  have  been  made  if  the  mill  had  continued  in 
operation.  The  court  said:  "  When  the  contract  is  executory,  and  the  time 
of  performance  has  expired,  and  the  elements  out  of  which  the  profits  were 
to  arise  can  be  ascertained  and  proved  with  reasonable  certainty,  and  espe- 
cially where  the  compensation  for  performance  is  fixed  by  the  parties,  there 
is  no  reason  why  the  difference  between  the  cost  of  performance  and  com- 
pensation agreed  upon  should  not  be  recovered  as  actual  damages  suffered 
by  the  aggrieved  party,  whether  they  be  called  gains  prevented  or  loss  of 
profits.  Such  damages  are  the  direct  consequences  of  the  breach  of  coutract, 
and  courts  have  always  allowed  them." 

lu  this  Michigan  case,  however,  tlie  plaintiff  had  used  her  best  endeavors 
to  procure  a  supply  of  logs,  and  by  utilizing  such  materials  as  were  avail- 
able, had  performed  the  duty  which  is  incumbent  on  the  contractee  in  such 
cases  to  do  what  can  reasoualdy  be  effected  to  keep  down  tiie  damages:  See 
uote  to  WrigJit  v.  Bank  of  Melro]>oUs,  G  Am.  St.  Rep.  36o,  and  cases  cited. 
The  conrt,  iu  the  principal  case,  was  apparently  of  opinion  tJiat  the  circum- 
stances were  such  as  to  excuse  tlie  plaintiff  from  the  performance  cf  this  cus- 
tomary duty,  since  "there  was  no  other  market  practically  near  enough  to 
purchase  the  lumber,  and  add  transportation  to  the  price,"  What  the  con- 
ditions were  —  extraor<linr\ry  as  tliey  must  have  bi-en  —  which  precluded 
the  plaintiff  from  ol)tainin^  a  supply  of  nn  article  so  common  as  luml)er.  we 
are  not  informed.  But  even  if  the  ])laintiff  should  have  taken  no  action, 
and  tlte  market  value  at  place  of  delivery  be  incapal)le  of  direct  proof,  it 
may  l>e  shown  indirectly  by  proof  of  market  value  at  other  convenient  and 
accessible  points:  Mcl>nii'ild  v.  Unakn  Timfier  Co.,  88  Tenii.  3S.  It  would 
eertainly  be  somewliat  difficult  to  name  a  place  in  any  of  the  settled  dis- 
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tricts  of  this  country  where  such  a  rule  conld  not  be  readily  appl'ed  in  the 
ease  of  lumber  products.  So  far  as  the  contents  of  the  opinion  are  cou- 
oerned,  we  have  no  means  of  deciding  whether  the  place  of  plaintiff's 
residence  was  of  the  exceptional  character  which  would  alone  justify  a  de- 
parture from  what  is  admitted  to  be  the  general  rule.  But  assuming  that 
facts  not  stated  really  rendered  it  impossible  for  the  plaintiff  to  supply  his 
need,  it  seems  hardly  necessary,  for  the  purposes  of  the  decision,  to  refer  as 
the  court  has  done  to  the  evidence  of  market  value  afforded  by  the  agree- 
ment of  the  defendant  to  sell  at  a  certain  price.  The  essential  question  in 
such  a  case  as  the  principal  one  is,  whether  the  goods  can  be  procured  else- 
where  at  such  a  price  that,  when  transportation  is  added,  the  plaintiff  will 
make  some  profit  on  the  resale.  If  the  goods  can  be  so  procured,  the  gen- 
eral rule  may  readily  be  applied,  by  which  the  defendant  will  be  liable  for 
the  difference  between  the  amount  for  which  he  bad  agreed  to  sell  and  the 
amount  which  plaintiff  was  compelled  to  pay  in  order  to  supply  the  de- 
ficiency. A  similar  result  as  regards  defendant's  liability  would  follow, 
where  the  plaintiff  makes  no  attempt  to  keep  down  the  damages  by  seeking 
the  goods  in  the  most  convenient  market,  the  price  at  which  he  might  have 
purchased,  instead  of  the  price  actually  paid,  being  the  standard  for  com- 
puting the  damages.  But  if  the  goods  cannot  be  procured  at  all  by  reason- 
able diligence,  all  evidence  of  market  value  would  seem  to  be  immaterial. 
Knowledge  of  the  consequences  of  non-fulfillment  of  the  contract  would 
properly  be  imputed,  under  such  circumstances,  to  one  who  must  be  pre- 
sumed to  be  acquainted  with  the  course  of  the  particular  business  in  which 
the  default  was  made,  and  he  cannot  complain  if  ha  is  made  liable  for  the 
lost  of  the  entire  profits  which  he  has  intercepted. 
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[88  Virginia,  402.] 

Municipal  Corporations  —  Liability  for  Sbwers  Neglioentlt  Cok- 
8TRUCTED.  —  When  a  sewer  controlled  by  a  city  is  so  negligently  con- 
structed or  altered  by  a  private  individual  under  authority  and  aid  from 
the  city  as  to  cause  water  and  filth  to  flow  upon  private  property,  which 
would  not  otherwise  have  flowed  there,  the  city  is  liable  in  damages  for 
the  injury  resulting  therefrom. 

Municipal  Corporations  —  Defective  Sewers.  — A  sewer  controlled  by  • 
city,  which  is  so  negligently  constructed  or  altered  as  to  cause  water 
and  excrement  to  flow  into  the  cellar  of  a  private  owner,  is  a  nuisance 
for  which  the  city  is  liable  in  damages,  after  notice  to  abate  it. 

MuMi(}iPAL  Corporations  —  Liability  tor  Nuisance. — A  city  anthorixed 
to  abate  a  nuisance  is,  after  notice  of  its  existence,  liable  for  iailore  t« 
exercise  the  power. 

McGuire  and  Ellett,  for  the  plaintiff  in  error. 
C  V.  Meredith^  for  the  defendant  in  error. 

Fauntleroy,  J.     The  pleadings  and  the  proofs  preiented 

by  the  record  disclose  the  following  case:  — 
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The  firm  of  B.  D.  Chalkley,  manufacturers,  importers,  and 
dealers  in  leather  and  shoe  findings,  from  the  twentieth  day  of 
August,  1885,  to  the  twentieth  day  of  August,  1889,  occupied,  as 
their  store,  the  storehouse  No.  17  South  Thirteenth  Street, 
situated  on  the  east  side  of  said  street,  between  Main  and  Gary 
streets,  with  a  cellar  under  it  and  several  stories  above.  Under 
the  sidewalk  of  the  street,  in  front  of  the  said  cellar,  about  two 
and  a  half  feet  below  the  surface,  and  within  about  six  inches  of 
the  wall  of  the  said  cellar,  there  runs  a  culvert  three  feet  wide 
by  two  and  one  half  feet  deep.  The  said  culvert  was,  during 
the  whole  period  from  August  20,  1885,  to  August  20,  1889, 
out  of  repair,  and  had  been  for  many  years  prior  out  of 
repair.  It  is  without  stone  bottom,  and  the  sides,  walled  with 
rough  granite  spalls,  from  which  the  cement  (if  any  was  ever 
there)  has  been  long  since  washed  away,  did  not  confine  the 
water  and  filth  flowing  in  said  culvert.  The  said  culvert  is 
wholly  under  the  public  sidewalk.  It  is  not  shown  when  it 
was  put  there,  or  by  whom,  but  that  it  was  there  as  early  as 
1824  or  1820.  As  early  as  September  15,  1834,  the  city  of 
Richmond  assumed  control  of  the  said  culvert,  and  by  a  reso- 
lution of  its  common  council  of  that  date,  reciting  that  "  the 
large  culvert  which  conveys  filth  from  the  Capitol  Square,  the 
Eagle  Tavern,  and  divers  other  places,  is  now  out  of  order, 
and  will  require  considerable  expense  to  keep  the  same  in 
order,"  etc.,  directed  its  commissioners  of  streets  to  have  the 
said  culvert  (which  was  this  culvert)  repaired,  and  to  draw 
on  the  city  chamberlain  (the  city  bursar)  for  the  cost  thereof. 
This  control  of  the  said  sewer  or  culvert  was  further  exercised 
by  the  city  of  Richmond  when  its  street  commissioners  (mem- 
bers and  appointees  of  the  city  council)  "resolved,  May  11, 
1835,  that  the  repairs  reported  to  be  necessary  to  the  culvert 
in  Exchange  Alley  (which  is  the  extension  of  this  culvert)  be 
done";  and  when,  in  1877,  the  city  authorities  gave  formal 
record  permission  to  A.  Y.  Stokes  &  Co.,  and  appropriated 
$250  to  aid  them,  to  remove  and  change  the  course  of  this 
said  "  water-pipe,"  or  sewer,  or  culvert;  and  again,  when,  in 
1887,  the  said  city  opened  the  said  culvert  and  undertook  to 
repair  the  same,  and  to  remedy  (though  negligently  and  in- 
adequately) the  very  evil  for  which  this  action  was  brought. 
In  1877  this  culvert  or  sewer  was  changed  in  its  course,  on 
the  petition  of  A.  Y.  Stokes  &  Co.,  by  the  formal  consent  of 
the  city  of  Richmond,  under  the  supervision  of  its  engineer, 
and  with  the  aid  of  its  funds  appropriated  for  that  purpose; 
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and  whereas  it  ran,  before  it  was  so  altered,  by  easy  curves,  so 
that  its  contents  flowed  off  easily,  the  new  construction  or 
alteration  made  a  sharp  angle  in  the  said  culvert  or  sewer, 
whereby  the  flow  of  the  filthy  water  and  excrement  was  ob- 
structed, and  backed  and  made  to  flood  the  cellar  of  the  plain- 
tiff. By  reason  of  the  aforesaid  defects  and  want  of  repair  of 
the  said  culvert,  and  the  said  alteration  of  its  course,  made 
by  the  consent  and  money  aid  of  the  city  of  Richmond,  under 
the  supervision  and  direction  of  its  city  engineer,  the  water- 
closet  water  and  excrement  filth  penetrated  and  leaked  and 
flowed  into  the  cellar  of  the  plaintiff,  and  grew  worse  and 
worse  from  the  time  when  notice  was  given  to  the  city  of 
Richmond,  in  1885,  down  to  the  20th  of  August,  1889.  Every 
effort  was  made  by  the  plaintiff  and  the  owners  of  the  prop- 
erty to  have  the  said  leak  repaired  and  prevented,  by  employ- 
ing skilled  workmen  for  that  purpose,  placing  pipes  under  the 
floor  to  carry  off  the  water,  building  a  new  wall  on  the  inside 
of  the  original  cellar  wall,  and  by  stopping  the  crevices, 
washed  in  the  cellar  wall  by  the  said  leaks,  with  pieces  of 
brick  driven  in  and  cemented.  These  efforts  were  all  unavail- 
ing, and  the  workmen  refused  to  undertake  further  a  useless 
job, — leaving  no  remedy  except  the  repair  or  reconstruction 
of  the  culvert.  The  effect  of  this  influx  of  water  and  fifth  on 
the  business  of  the  plaintiff,  and  upon  the  health  of  himself, 
customers,  and  employees,  was  disastrous  in  the  extreme,  and 
occasioned  to  him  a  money  damage  of  about  five  thousand 
dollars.  The  whole  storehouse  was  rendered  damp  and  less 
useful  for  plaintiff's  business,  and  he  was  deprived,  for  the 
most  part,  of  the  use  of  the  cellar,  which  was  the  most  use- 
ful and  valuable  room  in  the  house,  while  the  whole  storehouse 
was  filled  with  foul  air  and  unwholesome  stenches  dangerous 
to  health  of  plaintiff  and  his  employees.  The  course  of  this 
culvert  or  sewer  is  from  near  the  corner  of  Twelfth  and  Bank 
streets,  under  the  Planters'  National  Bank,  and  Anderson's  and 
Block's  stores,  numbers  1204  and  1210  East  Main  Street,  across 
Main  Street,  under  Putney  and  Watts,  1219  East  Main  Street, 
across  Thirteenth  Street,  in  front  of  the  plaintiff's  storehouse, 
under  the  sidewalk,  and  down  Lombard  Alley.  It  was  proved 
to  drain  the  capitol,  the  governor's  house,  Planters'  National 
Bank,  Anderson's  and  Block's  stores,  and  all  houses  on  the 
south  side  of  Main  Street  between  Twelfth  and  Thirteenth 
streets,  and  the  American  Hotel  and  Adam's  Bakery.  How 
many  more  it  drains  could  not  be  shown,  but  a  large  stream  of 
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filth  and  water  runs  therein,  —  "enough  to  turn  a  mill  almost.'* 
The  fountains  on  the  eastern  side  of  the  Capitol  Square  also 
drain  into  this  culvert,  and  the  lower  eastern  fountain,  near 
Bank  Street,  particularly,  was  put  there  and  drained  into  this 
culvert  by  the  city  of  Richmond.  All  tlie  water  drained  into 
this  culvert,  except  such  as  is  surface  flow,  is  city  water, — 
diverted  from  James  River  and  brought  into  the  city,  and 
distributed  by  it  through  its  water-works  and  pipes,  and  fur- 
nished to  the  water-takers  for  pay;  and  the  state  pays  the 
city  of  Richmond  for  the  water  furnished  the  capitol  and  the 
governor's  house.  The  condition,  produced  by  this  defective 
and  out-of-repair  culvert,  in  the  cellar  and  storehouse  of 
plaintiff  was  and  is  a  nuisance,  and  it  was  so  reported  to  the 
health  departmeiit  of  the  city  by  its  SMnitary  inspector,  who 
Bays  in  his  testimony:  "Complaint  was  made  to  the  board  of 
health  office.  I  was  sent  by  Dr.  Straiton  to  see  what  the 
trouble  was.  I  found  water  coming  in  from  the  front  wall  of 
the  house,  apparently  from  the  street.  The  cellar  was  in  quite 
a  bad  condition,  I  thought,  from  the  effect  of  the  water,  and 
not  very  pleasant  to  smell.  I  reported  the  case  to  the  board 
of  health  with  the  idea  of  having  it  investigated,  not  believing 
at  the  time  that  Mr.  Chalkley  could  help  the  nuisance  being 
there,  because  he  was  complaining  very  bitterly  of  it.  Our 
object  was  to  get  the  nuisance  abated  as  soon  as  possible  as  a 

sanitary  measure Water  percolated    from    the  street 

through  the  front  wall." 

These  facts  are  averred  in  plaintiff's  declaration,  and  are 
all  proved  by  the  evidence  in  the  record. 

The  court  overruled  the  demurrer  to  the  whole  declaration 
and  to  the  first  and  second  counts,  but  sustained  the  de- 
murrer as  to  the  third  count.  Upon  these  facts,  and  an 
instruction  given  by  the  court,  after  refusing  to  give  instruc- 
tions asked  for  by  the  plaintiff,  the  jury  found  a  verdict  for 
the  defendant  city,  which  verdict  the  plaintiff  moved  the 
court  to  set  aside  as  contrary  to  the  law  and  the  evidence,  and 
to  grant  to  him  a  new  trial.  But  the  court  overruled  the  said 
motion,  and  gave  judgment  against  the  plaintiff  with  costs,  in 
accordance  with  the  said  verdict.  The  case  is  here  by  a  writ 
of  error  to  this  judgment.  The  judgment  of  the  circuit  court 
is  erroneous,  both  upon  the  law  and  the  facts  of  the  case. 

The  third  count  of  the  declaration  sets  out  a  good  cause  of 
action,  and  the  demurrer  to  it  should  have  been  overruled. 
It  does  not  charge  or  implicate  the  ownership  of  the  culvert. 
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nor  the  responsibility  for  it  as  it  was  and  as  it  operated  origi- 
nally; it  merely  alleges  its  course  and  its  sufficiency,  until  in- 
terfered with  by  the  city,  to  carry  oflf  all  the  water  and  filth 
flowing  in  it,  without  damage  or  annoyance  to  the  store  of 
plaintiflf  or  its  occupants,  and  its  subsequent  insufficiency  to 
do  this,  by  reason  of  the  alteration  in  its  course  and  shape 
made  by  the  city,  or  under  its  direction,  and  the  nuisance 
created  and  the  damage  done  thereby.  The  truth  of  these 
allegations  is  admitted  by  the  demurrer. 

The  code  of  Virginia,  section  1038,  gives  every  city  in  tho 
Btate  the  power  (and  the  correlatire  duty)  to  prevent  injury 
or  annoyance  from  anything  dangerous,oflFen8ive,  or  unhealthy, 
and  to  cause  any  nuisance  to  be  abated.  The  charter  of  the 
city  of  Richmond  gives  it  the  same  power  and  imposes  the 
same  duty.  It  has  ample  power  to  make  and  regulate  its 
whole  system  of  water-works,  sewerage,  and  drainage.  It  has 
full  power  over  its  streets  and  their  sidewalks,  which  are 
parts  of  the  street:  Bishop  on  Non-Contract  Law,  sec.  977; 
City  of  Bloomington  v.  Bay,  42  111.  503.  It  may  build  bridges 
in  and  culverts  under  its  streets,  and  may  prevent  or  remove 
any  structure,  obstruction,  or  encroachment  over  or  under  or 
in  a  street  or  alley,  or  any  sidewalk  thereof.  Its  city  engineer 
is  the  general  superintendent  of  its  streets,  culverts,  and  all 
public  improvements,  and  it  is  his  duty  to  report  all  encroach- 
ments, nuisances,  or  obstructions  thereon.  For  the  execution 
of  all  these  powers  and  duties,  the  city  has  ample  power  of 
taxation  and  assessments. 

"  A  city  is  liable  for  an  injury  to  the  plaintiflf  by  flooding  it 
with  water,  not  only  where  such  injury  is  caused  by  neglect 
to  keep  a  sewer  in  repair,  but  as  well  where  it  is  the  negligent 
or  necessary  result  of  the  constructing  of  the  sewer":  Dillon 
on  Municipal  Corporations,  sec.  1015.  "  The  city  is  liable  for 
-a  tort  when  it  pours  upon  the  premises  of  the  citizen  a  flood 
of  water  and  filth,  or  either,  by  a  public  sewer  so  constructed 
(or  altered)  that  the  flood  must  be  the  necessary  result": 
Chief  Justice  Cooley,  in  Ashley  v.  Port  Huron,  35  Mich.  296; 
24  Am.  Rep.  552;  Dillon  on  Municipal  Corporations,  sec. 
1045,  note  2.  '*  A  like  excess  of  jurisdiction  appears  when,  in 
the  exercise  of  its  powers,  a  municipal  corporation  creates 
a  nuisance,  to  the  injury  of  an  individual  ":  Ashley  v.  Port 
Huron,  35  Mich.  301 ;  24  Am,  Rep.  552. 

"Courts  of  the  highest  respectability  have  held  that  if  the 
€ewer,  whatever  its  plan,  is  so  constructed  as  to  cause  a  posi- 
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tive  and  direct  invasion  of  plaintiff's  private  property,  as  by 
collecting  and  throwing  upon  it,  to  his  damage,  water  which 
would  not  otherwise  have  flowed  or  found  its  way  there,  the 
corporation  is  liable.  This  exception  to  the  general  doctrine, 
when  properly  limited  and  applied,  leems  to  be  founded  on 
eound  principles":  Dillon  on  Municipal  Corporations,  sec. 
1047.  "The  distinction  is,  that  the  obligation  to  establish 
and  open  sewers  is  a  legislative  duty,  while  the  obligation  to 
keep  them  in  repair  is  n)inisterial '':  Chief  Justice  Cooley,  in 
AshUy  V.  Port  Huron,  35  Mich.  300;  24  Am.  Rep.  552.  "Where 
the  injury  is  occasioned  by  the  plan  of  the  improvement,  as 
distinguished  from  the  mode  of  carrying  the  plan  into  execu- 
tion, there  is  not  ordinarily,  if  ever,  any  liability.  This,  also, 
is  everywhere  admitted  as  generally  true;  but  in  the  case 
last  supposed,  there  will  be  a  liability  if  the  direct  effect  of 
the  work,  particularly  if  it  be  a  sewer  or  drain,  is  to  collect  an 
increased  body  of  water,  and  to  precipitate  it  onto  the  ad- 
joining private  property,  to  its  injury":  Dillon  on  Municipal 
Corporations,  sec.  1051.  "There  is  a  municipal  liability 
wliere  the  property  of  private  persons  is  flooded,  either  di- 
rectly or  by  water  being  set  back,  when  tiiis  is  the  result  of 
the  negligent  execution  of  the  plan  adopted  for  the  construc- 
tion of  sewers,  or  the  negligent  failure  to  keep  the  same  in 
repair  and  free  from  obstructions.  The  cases  support  this 
proposition  with  great  unanimity":  Dillon  on  Municipal  Cor- 
porations, sec.  1051. 

The  city  of  Richmond  cannot  escape  liability  for  the  dam- 
age done  to  the  rights  of  property,  health,  and  comfort  of  the 
plaintiff  by  the  alteration  made  in  the  sewer  by  Stokes  &  Co., 
by  permission  of  the  city,  under  the  supervision  of  its  agents 
and  by  its  money  aid.  "  A  person  contributing  to  a  tort, 
whether  his  fellow-contributors  are  men,  natural  or  other 
forces  or  things,  is  responsible  for  the  whole  the  same  as 
though  he  had  done  all  without  help":  Bishop  on  Non-Con- 
tract Law,  sees.  518,  525;  Wood  on  Nuisances,  2d  ed.,  896, 
note.  Upon  the  facts  alleged  in  the  first  and  second  counts 
of  the  declaration  and  established  by  the  evidence,  the  city  of 
Richmond  is  liable  upon  the  ground  of  nuisance.  That  the 
culvert  in  question,  in  its  then  condition,  and  by  the  injury 
j)rociuced  by  it,  was  a  nuisance  is  proved  by  the  record;  and 
it  is  as  fully  proved  that  the  city  had  assumed  and  exercised 
control  and  absolute  authority  over  it,  and  had  ample  power 
to  repair  it,  or  to  remove  obstruction  in  it.     "  Authority  to 
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preserve  the  health  and  safety  of  the  inhabitants,  as  well  as 
the  authority  to  prevent  and  abate  nuisances,  is  a  suflficient 
foundation  for  ordinances  to  suppress  and  prohibit  whatever 
is  intrinsically  and  inevitably  a  nuisance":  Dillon  on  Muni- 
cipal Corporations,  sec.  379. 

"  When  a  municipal  corporation  has  ample  power  to  re- 
move a  nuisance  which  is  injurious  to  the  health,  endangers 
the  safety,  or  impairs  the  convenience  of  its  citizens,  it  is  lia- 
ble for  all  the  injuries  that  result  from  a  failure  on  its  part  to 
properly  exercise  the  power  possessed  by  it ":  Wood  on  Nui- 
sances, sec.  749. 

"  A  city  authorized  to  abate  nuisances  is  liable  for  failure 
to  exercise  the  power":  Kiley  v.  Kansas,  69  Mo.  102;  33  Am. 
Rep.  491;  Parker  v.  Mayor  of  Macon,  39  Ga.  729;  99  Am.  Dec. 
486;  Noble  v.  City  of  Richmond,  31  Gratt.  271;  31  Am.  Rep. 
726;  Orme  v.  City  of  Richmond,  79  Va.  86;  Sauhbury  v.  Vil' 
lage  of  Ithaca,  94  N.  Y.  27;  46  Am.  Rep.  122;  City  of  Joliet  v. 
Verley,  35  111.  58;  85  Am.  Dec.  342;  City  of  Bloomington  v. 
Bay,  42  111.  503;  Clark  v.  Town  of  Epworth,  56  Iowa,  462; 
Ashley  v.  Port  Huron,  35  Mich.  296;  24  Am.  Rep.  552;  Logans- 
port  V.  Wright,  25  Ind.  512;  Emery  v.  Lowell,  104  Mass.  13; 
Clayburgh  v.  City  of  Chicago,  25  111.  535;  79  Am.  Dec.  346; 
Springfield  v.  Le  Claire,  49  111.  476;  Kranz  v.  Mayor  of  Balti- 
viore,  64  Md.  491;  Houfe  v.  Town  of  Fulton,  34  Wis.  608;  17 
Am.  Rep.  462. 

"  A  corporation  has  no  more  right  to  license  or  maintain  a 
nuisance  than  an  individual  would  have,  and  for  a  nuisance 
maintained  on  its  property,  the  same  liability  attaches  against 
a  city  as  to  an  individual":  Dillon  on  Municipal  Corpora- 
tions, sees.  374,  1048,  note  2.  "  The  king  cannot  license  the 
erection  or  commission  of  a  nuisance,  nor  can  a  municipal 
corporation  do  so":  Dillon  on  Municipal  Corporations,  sees; 
660,  1038,  note  1. 

The  record  does  not  show  who  built  or  first  established  the 
sewer,  nor  is  that  an  essential  inquiry  in  the  case,  the  pivotal 
question  being,  whether  the  city  of  Richmond  had  assumed 
and  exercised  control  over  it,  and  made  practical  use  of  it  for 
the  public.  The  proof  is  full  and  undeniable  that  the  city 
assumed  and  exercised  control  over  it  as  early  as  1834,  and 
has  repeatedly  since  emphasized  that  control  by  altering  and 
repairing  it,  and  by  giving  authority  in  her  municipal  capa- 
city to  others  to  do  so,  and  appropriating  money  and  furnish- 
ing labor,  implements,  and  official  supervision  and  direction 
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of  the  work.  The  plaintiff  asked  for  instructions  based  upon 
the  case  made  by  the  evidence,  which  properly  expound  the 
law,  and  which  should  have  been  given,  but  the  court,  refus- 
ing these,  Instructed  the  jury:  "If  the  jury  believe  from  the 
evidence  that  the  culvert  or  sewer  complained  of  was  built  by 
the  state  of  Virginia,  then  they  should  find  for  the  defendant." 
This  instruction  was  erroneous,  as  it  shut  the  jury  up  to  the 
sole  and  immaterial  inquiry,  who,  way  back  in  the  dim  and 
remote  past,  may  have  originally  built  the  sewer,  and  with- 
drew from  their  consideration  the  most  material  and  all-im- 
portant fact  established  by  the  evidence  in  the  case,  that  the 
city  of  Richmond  had  assumed  and  adopted  the  sewer  for  the 
use  of  her  public,  and  had  exercised  unquestioned  and  con- 
tinuous control  over  it  as  a  subject  of  her  municipal  jurisdic- 
tion and  administration. 

The  judgment  complained  of  is  wholly  erroneous,  and  is 
reversed  and  annulled,  and  the  case  will  be  remanded  for  a 
new  trial,  with  directions  to  the  circuit  court  to  give  the  in- 
structions asked  for  by  the  plaintiff  if  the  evidence  shall  be 
the  same,  and  for  further  proceeding  in  accordance  to  the 
views  of  this  court.  

MonicipsJ  Corporations  —  Sewers  —  Liability  for  Defsots  in  and  Want 

of  Bepsur  of.* 

Failurt  to  Provide,  or  Deftci  in  Plan.  —  It  is  well  settled  that  the  exer- 
cias  of  ibe  duty,  oa  the  part  of  a  municipality,  to  provide  sewers  or  drains 
is  in  its  nature  qucmi  judicial  or  legislative,  requiring  the  exercise  of  judg- 
ment and  discretion  as  to  the  time  when  and  the  mode  in  which  it  shall  be 
nndortaken,  or  the  adoption  of  the  l<est  plan  which  the  means  at  the  dis> 
posal  of  the  corporation  renders  it  practicable  to  adopt;  and  consequently, 
the  oorporatiun  is  not  liable  in  damaues  for  wholly  failing  to  provide  sewer- 
age or  drainage:  M'dU  v.  Brooklyn,  32  N.  Y.  480;  WiUon  v.  Mayor  qf  Nem 
York,  1  Denio,  695;  43  Am.  Dec.  719;  Mayor  of  SaiKinnah  v.  Spears,  66  Ga. 
804.  In  HUchiru  v.  Mayor  of  FroMburg,  68  Md.  100,  6  Am.  St.  Rep.  422,  70 
Md.  56,  it  was  decided  that  the  power  conferred  by  its  charter  upon  a 
municipal  corporation  to  construct  drains  and  sewers  as  in  its  judgment 
the  public  convsniencs  may  require,  and  to  repair  the  same,  when  neeiled, 
is  discretionary  or  quan  judicial,  which  the  corporation  cannot  be  compelled 
to  execute,  unless  the  tsrms  of  ths  statute  are  imperative. 

Some  conflict  of  authority  exists  as  to  whether  or  not  a  city  is  liable  for 
the  adoption  of  a  dofsotive  or  iuetfioient  plan  of  sewerage  or  drainage;  but 
the  weight  ol  authority  sustains  ths  proposition,  that  in  the  mere  adoption 

*  BCrSRINCR  TO  KOHOCaAPKIC  NOTBS. 

■ewers,  Ilabfllty  for  dsoision  respeoting  tims,  mode,  plaoe  of  bnlldint,  and  dsfl- 
«l«noy  of:  66  Am.  Deo.  436. 
Sewera,  liability  to  private  action  for  not  prorldlnc:  20  Am.  Rap. 
Sewers,  liability  for  damsKei  caa«ed  by:  '24  Am.  Rep.  U6,  667. 
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of  the  plan,  a  municipality  acts  in  a  judicial  or  legislative  capacity,  and  ia 
not  liable  for  defects  therein,  or  for  errors  or  want  of  judgment  upon  which 
ita  sewerage  or  drainage  is  devised:  Mills  v.  Brooklyn,  32  N.  Y.  489;  f'hild  v. 
Boston,  4  Allen,  41;  81  Am.  Dec.  680;  Johnston  v.  Dinti-ict  of  Columbia,  118 
U.  S.  19;  AUwood  v.  Bangor,  83  Me.  682;  Wicks  v.  Deioitt,  54  Iowa,  130;  Fair 
V.  Philadelphia,  88  Pa.  St.  309;  32  Am.  Rep.  455;  Merrifidd  v.  Woro'>'ter,  110 
Mass.  216;  14  Am.  R,ep.  592;  Van  P"U  v.  Davenport,  42  Iowa,  308;  20  Am. 
Rep.  622;  Foster  v.  St.  Louis,  71  Mo.  157;  City  of  Denver  v.  CapeUi,  4  Col. 
25;  34  Am.  Rep.  62,  where  it  was  said:  "The  law  confers  a  power,  judicial 
in  its  nature,  upon  the  city  to  construct  all  necessary  drains  and  sewers;  but 
until  that  power  is  exercised,  it  imposes  no  legal  duty  upon  the  city  authori- 
ties. The  distinction  between  the  ^  ower  of  the  city  and  its  legal,  as  separate 
from  its  political,  duty  must  be  kept  steadily  in  mind.  As  long  as  the  city 
authorities  fail  or  refuse  to  exercise  their  discretionary  powers,  no  liability 

attaches For  a  mere  error  of  judgment  in  the  plan  or  system  adopted, 

it  cannot  be  made  to  respond.  If  the  municipality  fails  to  act,  or  if  acting,  it 
adopts  a  plan,  however  inefficient,  and  constructs  its  drains  in  conformity 
thereto,  and  injury  results  to  an  individual  in  consequence  of  the  plan  being 
defective,  or  of  the  drains  not  being  of  sufficient  size  to  accommodate  all  the 
water  which,  if  the  drains  were  larger,  would  naturally  flow  through  them, 
there  is  no  resulting  liability  to  the  city."  In  Fair  v.  Philadelphia,  88  Pa.  St. 
309-311,  32  Am.  Rep.  455,  the  court  said:  "The  time  and  manner  of  drain- 
ing the  streets  of  the  city  require  the  exercise  of  judgment,  deliberation,  and 
discretion  of  the  municipal  authorities.  The  duty  is  therefore  one  of  a  judicial 
character.  It  involves  a  consideration  of  the  financial  condition  of  the  city, 
and  of  the  time  and  plan  of  construction.  It  must,  therefore,  be  left  to  the 
municipal  authorities  to  determine  the  extent  and  capacity  of  the  sewerage 
to  be  constructed,  and  not  to  the  verdict  of  a  jury  to  decide  at  the  suit  of  an 
owner  of  property  aggrieved.  So  long  as  it  is  the  mere  omission,  as  here,  of  the 
authorities  to  provide  adequate  means  to  carry  off  the  water  which  storms  and 
the  natural  formation  of  the  ground  throw  on  a  lot,  the  owner  thereof  can- 
not sustain  an  action  against  the  municipality.  This  conclusion  flows  from 
the  sound  rule  that  a  municipality  is  not  liable  for  damages  resulting  from  a 
lawful  exercise  of  its  discretionary  power  to  plan  and  construct  sewers." 
So  in  Johnston  v.  District  of  Columbia,  118  U.  S.  19,  the  court  said:  "The 
duties  of  the  municipal  authorities  in  adopting  a  general  plan  of  drainage, 
and  determining  when  and  where  sewers  shall  be  built,  of  what  size  and  at 
what  level,  are  of  a  quasi  judicial  nature,  involving  the  exercise  of  deliberate 
judgment  anu  large  discretion,  and  depending  upon  considerations  affecting 
the  public  health  and  general  convenience  throughout  an  extensive  territory; 
and  the  exercise  of  such  judgment  and  discretion  in  the  selection  and  adop- 
tion of  the  genaral  plan  or  system  of  drainage  is  not  subject  to  revision  by 
a  court  or  jury  in  a  private  action  for  not  sufficiently  draining  a  particular 
lot  of  land."  This  general  rule  is  somewhat  limited  by  the  case  of  Detroit  v. 
Beekman,  34  Mich.  125,  22  Am.  Rep.  507,  in  which  it  was  determined  that 
municipal  corporations  are  not  liable  for  injuries  resulting  from  the  plan  of 
a  public  work,  as  distinguished  from  ita  mode  of  execution,  unless  such  plan 
must  necessarily  result  in  a  direct  invasion  of  private  property. 

Some  cases  of  respectability  are  found  which  maintain  that  a  city  is  liable 
for  unskillfnlness  in  planning  a  sewer,  whereby  damage  results  to  private 
property.  These  oases  seem  to  proceed  upon  the  theory  that  in  planning  a 
sewer  the  city  acts  in  a  ministerial,  and  not  in  a  judicial,  capacity:  Seymour 
T.  Cummins,  119  Ind.  148;  Mmmtville  v.  Decker,  84  Ind.  325;  43  Am.  Rep.  86; 
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Rochester  etc.  Co.  v.  Rochester,  3  N.  Y.  46'?;  53  Am.  Dec.  316;  Ashley  v.  Port 
Huron,  36  Mich.  296;  24  Am.  Rep.  522;  Lehn  t.  San  Francisco,  66  Cal.  76, 
where  the  court  said  that  "the  defendant  is  responsible  for  damages  caused 
a«  alleged  in  the  complaint,  even  if  it  was  part  of  a  plan  adopted  by  the 
board  of  supervisors  that  the  sewers  mentioned  in  the  complaint  should  be 
left  open  at  places  through  which  their  contents  flowed  on  plaintiff's  land." 
In  Indiana,  the  rule  prevails  that  "a  municipal  corporation  is  responsible  for 
negligence  in  devising  the  plan  of  a  sewer,  as  well  as  for  negligence  in  carry- 
ing the  plan  into  execution,  but  it  is  not  responsible  for  mere  errors  of  judg- 
ment. If  the  inadequacy  in  the  size  of  a  sewer  is  owing  to  the  omission  to 
exercise  ordinary  skill  and  care  in  planning  and  performing  the  work,  the 
municipal  corporation  is  liable;  but  if  the  inadequacy  of  the  sewer  is  attrib- 
utable to  a  mere  error  of  judgment,  there  is  no  liability  " :  Per  Elliott,  J., 
ill  Rice  V.  EvamvilU,  108  Ind.  7;  58  Am.  Rep.  22;  citing  North  Vernon  v. 
Voegler,  103  Ind.  314;  Craw/ordsville  v.  Bond,  96  lad.  236;  EvaMville  v.  Decker, 
84  Ind.  325;  43  Am.  Rep.  86;  Cummins  v.  Seymour,  79  Ind.  491;  41  Am.  Rep. 
618;  Weis  v.  Madison,  75  Ind.  241;  39  Am.  Rep.  135;  Indianapolis  v.  Huffer, 
30  Ind.  2.35.  And  to  the  same  effect:  Roll  v.  IndianapolU,  52  lud.  547;  Leeds 
V.  Richmond,  102  Ind.  372;  Rozell  v.  Anderson,  91  Ind.  591;  Terr*  HatOe 
V.  Hudnut,  112  Ind.  542;  Seymour  v.  Cummins,  119  Ind.  148. 

On  this  subject.  Judge  Dillon,  in  2  Dillon  on  Municipal  Corporations,  aeo- 
tions  1046-1047,  says:  "The  later  cases  tend  strongly  to  establish,  and  may, 
we  think,  l)e  said  to  establish,  and  in  our  judgment  rightly  to  establish,  that 
a  city  may  be  liable  on  the  ground  of  negligence  in  respect  to  public  sewers, 
solely  constructed  and  controlled  by  it.  Where,  by  reason  of  their  insuffi- 
cient size,  clearly  demonstrated  by  experience,  they  result,  under  ordinary 
conditions,  in  overflowing  the  private  property  of  an  adjoining  or  connecting 
owner  with  sewage,  and  that  the  principle  of  exemption  from  liability  for 
defect  or  want  of  efficiency  of  plan  does  not  extend  to  such  a  case.  JLi  is, 
perhaps,  impossible  to  reconcile  all  of  the  oases  on  this  subject,  and  courta 
of  the  highest  respectability  have  held  that  if  the  aewer,  whatever  its  plan, 
is  ao  constructed  by  the  municipal  authorities  as  to  cause  a  positive  and  di- 
rect invasion  of  the  plaintiff 's  private  property,  as  by  collecting  and  throw- 
ing upon  it,  to  his  damage,  water  or  sewage  which  would  not  otherwise 
have  flowed  or  found  its  way  there,  the  corporation  is  liable.  This  excep- 
tion to  the  general  doctrine,  when  properly  limited  and  applied,  seems  to  be 
founded  on  sound  principles,  and  will  have  a  salutary  effect  in  inducing  care 
on  the  part  of  the  municipality  to  prevent  such  injuries  to  private  property, 
and  will  operate  jostly  in  giving  redress  to  the  sufferer  if  such  injuriea  are 
inflicted." 

Liable  for  Negligent  Con$truction.  — The  anthorities  are  numerous  and  uni- 
form in  holding  that  after  the  adoption  of  a  plan  of  aewerage  or  drainage  by 
a  city,  the  manner  of  ita  execution  by  it  becomes,  with  respect  to  the  righta 
of  the  citizen,  a  mere  ministerial  duty,  and  that  for  any  negliganoe  and  nn- 
akillfalness  in  the  axeontion  or  construction  of  the  work,  whereby  injury  ia 
inflicted  npon  a  private  right,  the  manicipality  will  be  responsible.  Ia 
other  words,  a  municipal  corporation  is  required  to  execut*  the  work  of  oon- 
structing  a  public  improvement,  such  as  a  sewer,  in  a  careful  and  skillful 
manner,  and  if,  by  reason  of  the  neglect  or  want  of  skill  of  the  persons  en- 
gaged in  the  work,  the  property  of  a  citizen  ia  injured,  the  city  ia  liable.  When 
a  municipality  undertakea  the  construction  of  a  sewer  or  drain,  it  is  bound 
to  exercise  the  same  degree  of  care  and  prudence  that  a  cautious  individual 
•would  do  if  the  whole  loaa  or  riak  were  hia  own;  and  it  ia  liable,  like  an  in- 
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diridual,  for  damages  reiulHng  from  negligence  or  omission  of  duty:  Montgom- 
ery ▼.  Oilmer,  33  Ala.  116;  70  Am.  Dec.  562;  Wallace  t.  Muscatine,  4G.  Greene, 
373;  61  Am.  D«c.  131;  Van  Pelt  t.  Davenport,  42  Iowa,  308;  20  Am.  Rep. 
622;  Thurston  v.  St.  Joseph,  61  Mo.  510;  11  Am.  Rep.  403;  Logansport  v. 
Wright,  25  Ind.  512;  SmUh  v.  Mayor  etc.  of  Nem  York,  66  N.  Y.  295;  23  Am. 
Rep.  53;  Rochester  White  Lead  Co.  v.  Rochester,  3  N.  Y.  463;  53  Am.  Dec. 
316;  Foster  v.  SL  Louis,  71  Mo.  157;  Merrifield  v.  Worcester,  110  Mass. 
216;  14  Am.  Rep.  592;  Rtrwe  v.  Portsmouth,  56  N.  H.  291;  22  Am.  Rep.  464; 
Barton  r.  Syracuse,  36  N.  Y.  54;  Mayor  etc  of  Savannah  r.  Spears,  66  Ga. 
304;  Leeds  v.  Richmond,  102  Ind.  372;  Simmer  t.  St.  Paul,  23  Minn.  408;  CUy 
of  Denver  v.  Rhodes,  9  Col.  554;  CUy  of  Dixon  v.  Baker,  65  111.  518;  16  Am. 
Rep.  591;  Hitchina  v.  Frostburg,  68  Md.  100;  6  Am.  St.  Rep.  422;  AUwood 
▼.  Bangor,  83  Me.  582.  A  few  cases  will  suffice  to  explain  and  illnstrate 
this  rule.  Thus,  where  a  municipal  corporation  nndertakea  to  build  cal> 
rerts  or  sewers,  it  is  bound  to  exercise  reasonable  care  in  the  execution  of 
the  work;  and  if,  by  reason  of  negligence  in  the  construction  of  a  sewer,  the 
drainage,  instead  of  flowing  through  it,  is  dammed  up  and  discharged  with 
injurious  force  upon  private  property,  the  municipality  is  liable  for  the 
amount  of  injury  done:  Mayor  etc  of  Frostburg  t.  Hitchins,  70  Md.  56. 

When  a  city  introduces  water  within  its  limits  for  manufacturing  par- 
poses,  and  by  turning  the  water  into  its  drains  increases  the  flow  of  water 
upon  adjoining  land,  to  its  injury,  the  municipal  corporation  is  liable  for  the 
damage  done,  although  the  increased  water  is  thrown  upon  such  land  to  pre- 
vent the  drain  from  overflowing  its  banks,  or  by  reason  of  the  actual  over- 
flow of  such  banks,  provided  the  land  would  not  have  been  overflowed  without 
the  drain:  Phinizy  v.  Augusta,  47  Ga.  260.  If  it  is  the  duty  of  a  private  corpo- 
ration to  keep  a  raceway  leading  to  its  works  in  repair,  and  a  city  to  con- 
structs a  sewer  as  to  deposit  dirt  and  gravel  in  the  raceway,  and  obstruct  the 
flow  of  water  therein,  compelling  the  corporation  to  expend  money  to  remove 
the  obstruction  so  caused,  the  city  is  liable  for  the  money  so  expended:  El- 
gin etc.  Co.  V.  Elgin,  74  111.  433.  If  the  corporate  authorities  of  a  borough, 
after  notice,  suffer  a  public  culvert,  of  sufficient  capacity  in  itself,  to  be  ex- 
tended through  private  property,  reduced  in  capacity  so  as  to  be  insufficient 
to  carry  the  ordinary  flow  of  water,  the  corporation  is  liable  to  a  property 
owner  for  the  resulting  injury:  Haus  v.  Bethlehem,  134  Pa,  St.  12.  If  a  city, 
in  constructing  a  sewer,  negligently  uncovers  a  water  pipe  and  leaves  it  ex- 
posed, so  that  the  water  therein  is  allowed  to  freeze,  thus  cutting  off  the  sup- 
ply of  a  party  with  whom  the  city  is  under  contract  to  furnish  water,  to  his 
injury,  the  city  is  liable  for  the  damages  sustained  by  him:  Stock  v.  Boston, 
149  Mass.  410;  14  Am.  St.  Rep.  430.  It  naturally  follows  from  these  cases 
that  if  a  nmnioipal  corporation  exercises  due  and  reasonable  oare  and  skill 
in  the  construction  of  its  sewers  and  drains,  it  is  not  liable  for  any  conse- 
quential damage  arising  to  property  owners:  City  of  Vincennes  v.  Richards, 
23  Ind.  381;  Roll  v.  Indianapolis,  52  Ind.  547;  Rozell  v.  Anderson,  91  Ind.  591; 
Collins  V.  Philadelphia,  93  Pa.  St.  272. 

Duty  to  Keep  in  Repair.  —  When  a  municipal  corporation,  after  a  sewer  or 
drain  has  been  constructed  in  a  public  street  under  its  supervision,  assumes 
the  control  and  management  of  it,  it  is  bound  to  use  reasonable  diligence  and 
care  to  keep  such  sewer  or  drain  in  good  repair,  and  is  liable  in  damages  to 
any  property  owner  injured  by  its  negligence  in  this  respect:  Taylor  v.  Austin, 
32  Minn.  247;  Mayor  of  Savannah  v.  Spears,  66  Ga.  304;  Mayor  of  Savannah 
V.  Clenry,  67  Ga.  153;  Barton  v.  Syracuse,  36  N.  Y.  54;  Ntms  v.  Troy,  59  N.  Y. 
500;  Rowe  v.  Portsmouth,  56  N.  H.  291;  22  Am.  Rep.  464;  Smith  v.   Mayor 
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etc.  of  New  Yorh,  66  N.  "X.  295;  23  Am.  Rep.  53;  Men-ifield  r.  Worcester,  110 
Mass.  216;  14  Am.  Rep.  592;  Hitchins  v.  Frostburg,  68  Md.  100;  6  Am.  St. 
Rep.  422;  Bates  v.  Wettboroxigh,  151  Mass.  174;  Young  v.  City  of  Kanacu,  27 
Mo.  App.  101}  Alarkle  v.  Berwick,  142  Pa,  St.  85.  lu  McCarthy  v.  Syracme, 
46  N.  Y.  194,  the  rule  is  stated  to  be,  that  where  the  duty  ia  imposed  upon 
a  city  to  keep  a  public  structure,  such  as  a  sewer,  in  repair,  it  involves  the 
exercise  of  a  rea-ouable  degree  of  watchfulness,  in  ascertaining  the  condition 
of  such  structure  from  time  to  time,  and  when  this  is  omitted,  the  munici- 
pality ia  liable  for  damages  resulting  from  a  dilapidated  oonditiou  of  tlie 
structure,  which  is  the  ordinary  result  of  its  use,  and  which  would  have 
been  duiclosed  by  an  examination.  In  such  case,  no  notice  of  the  defect  is 
necessary.  A  city  is  liable  for  damages  caused  from  flooding  private  prem- 
ises by  reason  of  a  defective  sewer,  or  by  the  neglect  of  its  officers  to  keep 
tiie  sewer  in  repair  after  knowledge  of  its  defective  condition.  It  is  imma- 
terial whether  the  water  doing  the  damage  comes  from  a  natural  watercourse 
turned  into  the  sewer  by  the  city  authorities,  or  from  surface  water  flowing 
into  the  sewer.  It  is  the  duty  of  the  city,  when  it  provides  waterways,  to 
provide  such  as  are  sufficient  to  carry  off  the  water  that  reasonably  might  be 
expected  to  accumulate:  Spongier  r.  San  Francisco,  84  Cal.  12;  18  Am.  St. 
Rep.  15S.  In  maintaining  a  public  sewer,  a  city  is  bound  to  use  that  degree 
of  care  and  prudence  which  a  discreet  and  cautious  individual  would  use  if 
the  whole  loss  or  risk  was  his  own:  Bowe  v.  PortamotUh,  56  N.  H.  291;  22 
Am.  Rep.  464.  When  a  sewer  becomes  obstructed  or  choked,  and  is  thereby 
rendered  inefficient  to  perform  the  purposes  for  which  it  was  constructed, 
the  city  is  liable  for  damage  caused  by  the  condition  of  the  sewer,  if,  after 
notice,  it  fails  to  remove  the  obstruction:  Hichitis  v.  Frostburg,  68  Md.  100; 
6  Am.  St.  Rep.  422;  Smith  v.  Mayor  of  New  York,  66  N.  Y.  295;  23  Am.  Rep. 
53.  Thus  while  a  city  is  only  bound  to  exercise  ordinary  diligence  in  re- 
gard to  preventing  injury  from  a  canal  forming  a  part  of  its  system  of  sew- 
ers, still  its  diligence  must  extend  not  merely  to  keeping  up  such  banks  as  a 
drain  may  have,  but  to  keeping  the  canal  open  and  in  such  order  as  to  pro- 
tect the  proprietors  of  adjacent  lands,  regard  being  had  to  the  changes  which 
are  usual  and  ordinary  at  different  seasons:  Mayor  of  Savannah  r.  Spears,  66 
Ga,  304;  Mayor  of  Savannah  v.  Cleary,  67  Ga.  153.  But  a  city  is  not  liable 
in  damages  for  its  failure  to  keep  a  sewer  in  repair,  whereby  waste  water 
accumulates  and  flows  into  a  neighboring  celhr,  which  is  not  connected  by 
drain  with  such  public  sever:  Barry  r.  Lowell,  8  Allen,  127;  85  Am.  Dec. 
690. 

Notice  of  D^eets.  —  The  aathoritiea  seem  to  be  generally  agreed  that  a  city 
will  not  be  liable  for  injuries  caused  to  individuals  by  an  obstruction  in  a 
public  sewer,  not  placed  there  by  its  officials,  nor  by  authority  of  the  city, 
until  after  actual  notice  of  such  obstruction,  or  until,  by  reason  of  lapse  of 
time,  notice  may  be  presumed:  Boice  v.  Portsmouth,  56  N.  H.  291;  22  Am. 
Rep.  464;  Mayor  of  Jersey  City  v.  Ki'rnnn,  60  N.  J.  L.  246;  Smith  v.  Mayor 
etc  of  New  York,  66  N.  Y.  295;  23  Am.  Rep.  6S;  Spangler  v.  San  Francisco,  84 
Cal.  12;  18  Am.  St.  Rep.  158.  When,  however,  the  inefficient  condition  of 
the  sewer  arises  solely  from  the  neglijienoe  of  the  city,  no  notice  of  its  con- 
dition is  necessary  to  render  it  liable  for  resulting  damages:  McCarthy  v. 
Syracuse,  46  N.  Y.  194. 

Creating  Nuisance  in  Constructing.  —  When  a  city,  in  constructing  a  sewer, 
creates  a  nuisance  to  private  property,  it  is  liable  in  dauiages  for  the  result- 
ing injury,  or  if  it  suffers  the  sewer  to  occasion  a  nuisance  after  its  construc- 
tion is  completed,  the  city  is  likewise  liable:  Rowe  v.  Portsmouth,  56  N.  H. 
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291;  22  Am.  Rep.  464;  Stoddard  v.  Saratoga  Springs,  127  N.  Y.  261;  Morse 
T.  Worcester,  139  Mass.  389;   Vale  Mills  v.  Nashua,  63  N.  H.  136.     A  city, 
in  exercising  its  power  to  construct  a  sewer,  is  subject  to  the  limitation  for- 
bidding it  to  create  a  nuisance  injurious  to  private  property,  when  such  con- 
sequence is  not  the  necessary  result  of  the  exercise  of  the  power;  and  an 
action  will  lie  against  a  city  for  a  nuisance  injurious  to  private  property 
created  by  it  in  coustrncting  sewers,  under  a  general  power  conferred  by  its 
charter,  when  the  injury  complained  of  is  peculiar  to  the  property  owner  by 
reason  of  the  proximity  of  the  nuisance  to  his  property,  and  in  consequence 
of  which  be  sustains  discomfort  and  annoyance  in  the  possession  of  his  prop- 
erty and  diminution  in  its  value  not  shared  by  the  community  in  general: 
Edmonson  v.  Moherly,  98  Mo.  523.     A  city  authorized  to  construct  a  sewer 
with  a  public  outfall  in  a  public  tide-water  dock  is  not  authorized  to  create 
a  nuisance  in  the  dock  by  allowing  the  deposits  from  the  sewer  to  accumulate 
and  remain  there  in  such  quantities  as  to  menace  the  public  health,  obstruct 
navigation,  and  seriously  injure  the  rights  of  wharf-owners:  Franklin  Wharj 
Co.  V.  Portland,  67  Me.  46;  24  Am.  Rep.  1.     And  when  a  city,  in  building  a 
sewer,  undertakes  to  discharge  its  contents  in  a  safe  and  proper  manner  into 
the  ocean,  or  a  river  at  a  point  beyond  the  complainant's  property,  but 
■topping  short  thereof  in  the  construction,  and  there  discharging  the  contents 
of  the  sewer  in  such  a  manner  aa  to  emit  noxious  gases,  to  the  injury  of 
private  property,  it  is  liable  in  damages  therefor,  and  is  not  relieved  because 
the  injury  is  partly  produced  by  currents  and  tides:  Hardy  v.  Brooklyn,  90 
N.  Y.  435;  43  Am.  Rep.  182.     A  city  constructing  a  system  of  sewers,  into 
which  private  persons  have  the  right  to  drain,  in  such  manner  that  the  wash 
and  dirt  from  the  streets  are  conveyed  into  a  tide- water  dock  and  create  an 
obstruction  constituting  a  private  nuisance,  is  liable  to  an  action  therefor: 
Brayton  v.  Fall  River,  113  Mass.   218;  18  Am.  Rep.  470.     Again,  when  a 
city,  in  constructing  a  sewer,  cuts  a  culvert  across  the  street,  whereby  the 
surface  water  from  adjoining  lands  is  gathered,  charged  with  the  tilth  of 
sinks,  and  thrown  upon  the  land  of  another,  producing  noxious  scents  and 
sickness,  and  rendering  the  enjoyment  of  such  land  impossible,  the  city  is 
liable  in  damages  therefor:  Smith  v.  Atlanta,  75  Ga.  110.     Or  where  a  muni- 
cipality constructs  an  open  ditch  upon  a  street  so  near  private  property  as 
to  cause  part  thereof  to  fall  into  the  ditch,  and  so  as  to  deprive  the  owner  of 
access  to  his  dwelling,  and  to  affect  the  healthfulness  of  the  property  by 
causing  filth  to  become  stagnant  adjacent  thereto,  the  city  is  liable  in  dam- 
ages: Seymour  V.  Cummins,  119  Ind.    148.     When  a  city  constructs  a  sewer 
80  that  garbage,  suds,  slops,  offal,  and  filth,  from  dwelling-houses  and  woolen- 
mills  by  which  it  runs,  are  conducted  and  discharged  upon  and  though  pri- 
vate property  in  the  city  and  near  the  terminus  of  the  sewer,  thus  corrupt- 
ing and  polluting  the  air  so  as  to  render  the  land  unfit   for  sale  or   for 
residence,  the  city  is  liable  to  the  owner  of  the  land  for  the  damages  sus- 
tained: Jaekaonville  v.  Lambert,  62  UL  519.     It  is  a  nuisance  to  maintain  a 
sewer  which,  when  it  rains,  throws  excrement,  disagreeable  to  smell  and 
hurtful  to  health,  upon  a  private  lot  near  the  residence  of  the  owner  thereof, 
and  the  city  is  liable  for  the  injury  sustained:  Reid  v.  Atlanta,  73  Ga.   523. 
But  a  city,  in  the  progress  of  constructing  its  sewerage,  is  not  responsibl» 
for  any  depreciation  in  the  rental  valne  of  property  caused  by  the  bad  smelli 
of  a  sewer  in  course  of  construction,  unless  it  is  kept  open  an  unreasonable 
length  of  time:  Am  v.  City  of  Kansas,  14  Fed.  Rep.  236. 

Surface  Water.  —  A  city  is  liable  for  collecting  surface  water  by  artificial 
means,  such  as  sewers  and  drains,  and  casting  it  upon  the  premises  of  an- 
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other  in  iucreaied  and  injurious  quantitiei:  Pye  v.  Mankato,  36  Minn.  373; 
1  Am.  St.  Rep.  671;  Bi/rnes  v.  Cohoes,  67  N.  Y.  204;  Oillison  v.  Charleston, 
16  W.  Va.  282;  37  Am.  Rep.  763;  Burton  v.  Chattanooga,  7  Lea,  739;  Seniple 
r.  Vichsburg,  62  Miss.  63;  52  Am.  Rep.  ISl;  Stanchjield  v.  Newton,  142  Mass. 
110;  AohUy  v.  Port  Huron,  35  Mich.  296;  24  Am.  Rep.  552;  Smith  v.  Alex- 
andria,  33  Gratfc.  208;  36  Am.  Rep.  788.  When  a  city  constructs  a  sewer  in 
such  a  manner  that  an  additional  flow  of  surface  water  is  forced  upon  a  lot, 
the  owner  thereof  may  recover  such  damages  from  the  city  as  may  have  beea 
caused  by  the  increased  flow:  Am  v.  City  of  Kansas,  14  Fed.  Rep.  236.  A 
municipal  corporation,  in  the  construction  of  a  public  work,  cannot  divert  the 
flow  of  surface  water,  or  gather  it  in  volume  and  force,  and  empty  it  upon 
private  property,  without  becoming  liable  therefor.  It  is  the  duty  of  the  city 
to  provide  by  adequate  means  for  passing  ofiF  the  water  thus  concentrated  ia 
Tolume,  so  as  to  avoid  doing  damage  to  private  pi'operty;  and  if  it  allow* 
th*  water  to  accumulate  in  large  quantities  at  the  mouth  of  a  sewer,  and  thus 
overflow  private  property,  the  city  is  liable  in  damages:  Bilckins  v.  Froxtburg, 
<8  Md.  100;  6  Am.  St.  Rep.  422;  O'Brien  v.  St.  Paul,  25  Minn.  331;  33  Am. 
Rep.  470;  Crawfordsville  v.  Bond,  96  Ind.  236.  Thus  a  city  for  unskill fully 
constructing  a  gutter,  or  negligently  suffering  it  to  be  out  of  repair  or  ob- 
structed, by  reaison  of  which  surface  water  floods  adjacent  lands,  is  liable  to 
the  owner,  although  the  lot  is  below  grade:  Gilluly  v.  Madison,  63  Wis.  518;  53 
Am.  Rep.  299.  So  a  city  has  no  right  to  conflne  a  small  natural  steam  within  a 
box  drain,  allow  the  same  to  become  obstructed,  and  so  turn  surface  water  into 
it  that  the  stream  is  swelled  beyond  its  natural  capacity,  and  overflows  and 
injures  the  land  of  an  adjoining  owner:  Xoonan  v.  Albany,  79  N.  Y.  470;  35 
Am.  Rep.  540.  Extraordinary  rainfalls,  against  which  the  city  could  not 
provide  by  the  use  of  due  care,  caution,  and  foresight,  if  unmixed  with  neg* 
ligence  on  the  part  of  the  city,  will  not  create  any  liability  for  overflows 
from  sewers  or  drains  caused  thereby:  Mayor  of  Savannah  v.  Cleaiy,  67  Ga. 
163;  Detiver  v.  CapelU,  4  Col.  25;  34  Am.  Rep.  63;  Collins  r.  Philadelphia,  93 
Pa.  St.  272;  Diamond  Match  Co.  v.  New  Haven,  55  Conn.  510;  3  Am.  St. 
Rep.  70;  WrigfU  v.  Wilmington,  92  N.  C.  156.  But  if  the  jnoximate  or  im- 
mediate cause  of  such  overflow  is  negligence  on  the  part  of  the  city  in  allow- 
ing the  sewer  to  become  obstructed,  the  existence  of  extraordinary  rainfall 
will  not  relieve  it  from  liability  for  damages:  Spangler  ▼.  San  Franciico,  84 
Cal.  12;  18  Am.  St.  Rep.  1.58;  Mayor  of  Savannah  v.  Cleary,  67  Ga.  153; 
MeClure  v.  Red  Wing,  28  Minn.  186.  When,  by  reason  of  want  of  ordinary 
care  and  prudence  on  tiie  put  of  a  city,  its  gutters  become  defective  and 
out  of  repair,  and  this  defective  condition  becomes  an  active  agent,  com« 
mingled  with  an  extraordinary  rainfall,  in  producing  damage  to  private  prop- 
erty by  overflow,  the  city  is  liable:  Haney  v.  City  of  Kansas,  94  Mo.  334.  It 
seems  that  a  city  will  not  be  liable  for  an  overflow  of  surface  water  if  the 
propt-rty  owner  could  have  prevented  the  injury  by  the  use  of  ordinary 
efforts  or  at  motlerate  expense:  Simpson  v.  KeokuL  34  Iowa,  668. 

Bight  to  Aftandon.  —  After  a  city  has  constructed  a  sewer  or  drain  for  tb* 
purpose  of  carrying  off  surface  water,  it  may,  in  itsdiMcretion,  wholly  abandon 
or  discontinue  it,  and  if  the  city  in  so  doing  <Iocs  not  U-ave  individuals  in  any 
worse  condition  by  such  abandonment  or  discontinuance  than  they  would  be 
if  such  sewer  or  drain  had  never  been  made,  the  city  will  not  be  liable  for 
any  injury  to  an  individual,  caused  by  the  flow  of  surface  water:  Atchison  v. 
Chailiss,  9  Kan.  603. 

Liability  for  Injury  from  Open  Sewer.  —  A  city  is  bound  to  maintain  its 
streets  in  such  condition  that  they  will  be  reasonably  safe  for  travel,  and  if 
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a  traveler  thereon  is  injured  by  falling  into  an  open  and  unguarded  sewer 
while  in  the  exercise  of  reasonable  care  and  diligence,  the  city  will  be  liable 
in  damages  for  the  injury  received:  Welsh  v.  St.  Louis,  73  Mo.  71;  Prentisa 
T,  Boston,  112  Mass.  43;  Grogany.  Worcester,  140  Mass.  227;  and  will  not  b« 
relieved  of  liability  by  the  fact  that  the  sewer  was  left  open  and  unguarded 
by  a  contractor  engaged  in  its  constmction:  Welsh  v.  St.  Louis,  73  Mo.  71. 
If  a  person  could  have  avoided  injury  caused  by  an  open  sewer  with  the 
•xercise  of  ordinary  care  and  diligence,  the  city  will  not  be  liable  therefor: 
Maasey  v.  Oolumbiu,  7a  Ga.  658. 


Hill  v.  Commonwealth. 

[88  VIBOINIA,  633.] 

WiTNESSss  vx  Criminal  Cases  —  DnxT  or  Prosecutiok  to  Call.  —  Th« 
prosecation  la  not  bound  to  call  every  witness  present  at  the  transaction 
which  is  the  subject  of  the  indictment. 

"Witnesses  in  Criminal  Cases  —  Rule  for  Callisq.  —  In  criminal  trials 
it  is  within  the  discretion  of  the  prosecution  to  say  what  witnesses  it 
will  call;  but  if  any  material  witness  is  not  called  by  it,  the  defense  may 
call  him  and  compel  his  attendance,  and  it  is  within  the  discretion  of 
the  trial  court  to  call  any  witness  present  at  the  transaction,  or  whose 
name  is  on  the  indictment,  not  called  by  the  prosecution,  and  when  so 
called,  the  witness  may  be  examined  and  cross-examined  by  both  sides. 

Instructions,  when  Irrelevant,  though  abstractly  right,  need  not  b« 
given. 

Indictment  for  felonious  shooting.  The  defendant  became 
involved  in  a  quarrel  on  the  streets  of  Warrensville,  and  its 
mayor,  one  Spilman,  commanded  the  peace.  The  order 
not  being  obeyed,  Spilman  attempted  to  arrest  the  defend- 
ant, whereupon  he  fled,  and  while  running  away  fired  a  pistol, 
the  ball  striking  one  Fannie  Owens  in  the  arm.  The  prosecu- 
tion closed  its  case  without  calling  Fannie  Owens  as  a  wit- 
ness, and  the  defense  made  a  motion  that  the  prosecution  be 
compelled  to  call  her,  she  being  present  at  the  time.  The  court 
overruled  the  motion.  Defendant  excepted,  and  after  convic- 
tion and  judgment,  appealed. 

A.  D.  Payne  and  R.  R.  Camphell,  for  the  plaintiff  in  error. 
R.  T.  Scott,  attorney-general,  for  the  state. 

Lswis,  P.  Objection  is  made  to  the  refusal  of  the  trial 
judge  to  compel  the  girl,  Fannie  Owens,  to  be  called  as  a  wit- 
ness for  the  commonwealth,  on  the  broad  ground  that  the 
prosecution  is  bound  to  call  every  witness  present  at  the  trans- 
action which  is  the  subject  of  the  indictment. 
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But  we  do  not  concur  in  this  view.  Such  has  not  been  the 
practice  in  Virginia,  nor  can  the  rule  contended  for  be  main- 
tained upon  principle.  The  name  of  the  girl  was  not  on  the 
indictment  as  a  witness,  nor  is  this  a  case  of  homicide.  The 
contention,  therefore,  goes  even  further  than  the  rule  estab- 
lished in  England,  where  the  rulings  of  the  courts  in  matters 
of  this  sort  have  been  very  liberal  to  the  accused,  owing  largely, 
no  doubt,  to  the  fact  that  not  until  recently  have  persons 
indicted  in  that  country  had  the  unrestricted  right  to  be 
represented  by  counsel,  —  a  reason  that  has  never  existed 
with  us. 

Usually,  both  in  England  and  in  this  country,  the  prosecu- 
tor calls  all  the  witnesses  on  the  back  or  at  the  foot  of  the 
indictment;  but  there  is  no  positive  rule  in  a  case  like  the 
present  requiring  it.  Roscoe  accurately  lays  it  down  as  a  rule 
deducible  from  the  English  decisions,  in  cases  other  than 
cases  of  homicide,  that  although  the  prosecutor  was  never  in 
strictness  bound  to  call  every  witness  whose  name  is  on  the 
back  of  the  indictment,  yet  it  is  usual  to  do  so,  in  order  to 
afford  the  prisoner  an  opportunity  to  cross-examine  them; 
and  that  if  the  prosecutor  will  not  call  them,  the  judge,  in  his 
discretion  may.  But  the  prosecutor,  he  says,  ought  to  have 
all  such  witnesses  in  court,  so  that  they  may  be  called  for  the 
defense,  if  they  are  wanted  for  that  purpose.  If,  however,  he 
adds,  they  are  called  for  the  defense,  the  person  calling  them 
makes  them  his  own  witnesses:  1  Roscoe's  Grim.  Ev.  139; 
citing  Rex  v.  Simmonds,  1  Car.  &  P.  84;  Rex  v.  Whitbread,  1 
Car.  &  P.  84,  note;  Rex  v.  Bodle,  6  Car.  &  P.  186;  Regina  v. 
Woodhead,  2  Car.  &  K.  520;  Regina  v.  Cassidy,  1  Fost.  &  F.  79. 

In  the  subsequent  case  of  Regina  v.  Edwards,  3  Cox  C.  C. 
82,  the  rule,  if  not  modified,  was,  in  one  particular  at  least, 
stated  more  guardedly.  In  that  case,  which  was  an  indict- 
ment for  forgery,  Mr.  Justice  Erie,  before  whom  the  case  was 
tried,  denied  an  application  on  the  part  of  the  prisoner's  coun- 
sel to  have  all  the  witnesses  on  the  back  of  the  bill  called  for 
the  crown,  that  he  might  have  an  opportunity  of  cross-exam- 
ining them,  saying:  "  There  are,  no  doubt,  cases  in  which  a 
judge  might  think  it  a  matter  of  justice  so  to  interfere;  but, 
generally  speaking,  we  ought  to  be  careful  not  to  overrule  the 
discretion  of  counsel,  who  are,  of  course,  more  fully  aware  of 
the  facts  of  the  case  than  we  can  be." 

In  cases  of  homicide,  the  English  rule,  as  the  author  above 
mentioned  says,  is,  that  every  witness  who  was  present  at  the 
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transaction  ought  to  be  called  for  the  crown,  whether  their 
names  are  on  the  back  of  the  indictment  or  not.  The  leading 
case  on  this  point  is  Regina  v.  Holden,  8  Car.  &  P.  606,  In 
that  case  it  appeared  that  the  fatal  blow  was  struck  in  the 
presence  of  the  wife  of  the  deceased  and  his  duughter.  The 
name  of  the  latter  was  not  on  the  back  of  the  indictment,  and 
she  was  taken  to  the  assizes  by  the  other  side.  The  widow 
was  called  as  a  witness  for  the  crown,  but  the  prosecutor  an- 
nounced his  intention  not  to  call  the  daughter,  whereupon 
Patteson,  J.,  observed:  "  She  ought  to  be  called;  she  was  pres- 
ent at  the  transaction.  Every  witness  who  was  present  at  a 
transaction  of  this  sort  ought  to  be  called,  and  even  if  they 
give  different  accounts,  it  is  fit  that  the  jury  should  hear  their 
evidence,  so  as  to  draw  their  own  conclusions  as  to  the  real 
truth  of  the  matter." 

The  daughter  was  then  called  and  examined. 

A  similar  rule  has  been  recognized  in  Michigan.  There  it 
is  held  that  in  cases  of  homicide,  and  in  other  cases  where 
analogous  reasons  exist,  those  witnesses  who  were  present  at 
the  transaction,  or  who  can  give  direct  evidence  on  any  ma- 
terial branch  of  it,  should  always  be  called  by  the  prosecution, 
unless,  possibly,  where  too  numerous:  Hurd  v.  People,  25 
Mich.  406;  Wellar  v.  People,  30  Mich.  16.  But  it  is  believed 
that  in  no  other  state  in  the  Union  has  the  rule  been  carried 
to  this  extent. 

Wharton,  indeed,  states  the  rule  in  pretty  much  the  same 
terms.  The  prosecution,  he  says,  is  usually  bound  to  call  all 
the  attainable  witnesses  to  the  transaction  under  examina- 
tion. Nor  does  he  expressly  confine  the  rule  to  cases  of  hom- 
icide, and  he  qualifies  it  only  by  saying  that  this  is  not 
necessary  when  it  would  produce  an  oppressive  accumulation 
of  proof:  Wharton's  Crim.  Ev.,  9th  ed.,  sec.  448.  He  cites, 
besides  the  English  and  Michigan  cases.  State  v.  Smallwood, 
75  N.  C.  104;  State  v.  Magoon,  60  Vt.  338;  and  Winsettw.  State, 
57  Ind.  26. 

The  last-mentioned  case,  reported  in  57  Indiana,  is  in  fact 
an  authority  against  the  author's  position,  as  is  Keller  v. 
State,  123  Ind.  110;  18  Am.  St.  Rep.  318.  The  Vermont  case 
does  not  touch  the  question,  and  the  North  Carolina  case  is 
fully  in  accord  with  the  earlier  case  of  State  v.  Martin,  2 
Ired.  101,  to  be  mentioned  presently. 

We  cannot,  therefore,  without  considerable  qualification, 
approve  the  rule  as  laid  down  hy  this  writer.     Indeed,  not 
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only  has  such  a  rule  of  practice  never  prevailed  in  Virginia, 
but  the  great  weight  of  American  authority,  and  we  may  add, 
the  better  reason,  is  opposed  to  it. 

The  English  rule  was  distinctly  repudiated  in  State  v.  Mar- 
tin, 2  Ired.  101,  in  an  able  opinion  by  Chief  Justice  RuflBn,  in 
the  course  of  which  he  said:  "The  position  that  the  state  is 
bound  to  examine  all  the  persons  who  were  present  at  the 
perpetration  of  the  fact,  or  to  examine  on  the  trial  all  wit- 
nesses who  had  been  sent  to  the  grand  jury,  has  neither  prin- 
ciple or  practice  in  this  state  to  support  it.  The  persons 
present  are  not  the  witnesses  of  the  law  like  persons  who  have 
attested  a  will.  It  is  in  the  discretion  of  the  prosecuting  offi- 
cer, as  of  any  private  suitor,  what  witnesses  he  will  call.  He 
examines  such  as  he  deems  requisite  to  the  execution  of  the 
public  justice.  If  others  can  shed  more  light  on  the  contro- 
versy, or  place  it  in  a  new  point  of  view,  it  is  competent  to  the 
prisoner  to  call  them." 

In  the  Smallwood  case,  supra,  this  doctrine  was  reaffirmed 
with  emphasis.  It  was  there  declared  to  be  settled  that  the 
prosecutor  is  the  sole  judge  of  what  witnesses  he  will  call.  It 
was  added,  however,  that  it  does  not  follow  that  the  jury  can- 
not consider  his  omission  to  call  witnesses  who  were  present  at 
the  transaction,  and  draw  from  it  any  reasonable  inference, 
though  this  remark,  it  was  said,  was  not  meant  to  imply  that 
ordinarily  any  inference  adverse  to  the  state  may  be  drawn 
from  such  omission. 

In  Morrow  v.  State,  57  Miss.  836,  the  question  was,  whether 
the  state  was  bound,  in  a  murder  case,  to  call  all  the  witnesses 
whose  names  were  on  the  back  of  the  indictment,  and  it  was 
held  that  it  was  not.  The  court,  however,  seemed  to  be  of 
opinion  that  the  judge  may,  in  his  discretion,  compel  the 
prosecutor  to  call  witnesses  present  at  the  transaction  not 
voluntarily  called  by  him,  if  in  attendance,  or  easily  attain- 
able, where  the  interests  of  justice  require  it. 

In  Bressler  v.  People,  117  111.  422,  which  was  a  case  of  lar- 
ceny, the  supreme  court  of  Illinois  say:  "  Under  our  practice, 
the  people  are  not  compelled  to  introduce  all  the  witnesses 
whose  names  are  on  the  back  of  the  indictment.  If  they  fail  to 
do  so,  and  the  defendant  introduces  a  witness  whose  name  is 
thus  indorsed,  he  becomes  his  witness." 

The  same  view  was  taken  in  Stats  v.  Eaton,  75  Mo.  586. 
*'  We  see  no  reason,"  said  the  court  in  that  case,  "  why  the 
state's  attorney,  actitig  under  his  official  oath,  and  as  much 
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bound,  as  the  representative  of  the  state,  to  protect  the  inno- 
cent as  to  bring  the  guilty  to  justice,  should  not  be  left  to  his 
discretion  as  to  what  number  and  character  of  witnesses  he 
will  call  for  the  state,  to  prove  an  alleged  crime  against  the 
accused." 

To  the  same  effect  is  Eason  v.  State,  17  Am.  Law  Reg.,  N.  S., 
315,  in  the  supremo  court  of  Tennessee,  in  1873.    In  that  case,      j 
the  state,  having  closed  its  case  without  calling  the  only  wit-      \ 
ness  present  at  the  homicide  in  question,  the  defendant  moved      i 
tliut  the  state  be  compelled  to  call  him  for  cross-examination     ' 
by  the  defendant,  but  the  motion  was  overruled,  and  this  rul- 
ing was  affirmed.     The  court,  after  referring  to  and  disap- 
proving Hurd  V.  People,  25  Mich.  406,  said  it  could  see  no 
reason  why  the  state  should  be  compelled  to  make  out  its  case 
by  the  introduction  of  any  particular  witness,  or  to  call  all 
the  witnesses  present  at  the  transaction;  that  if  the  state  fails 
to  call  a  material  witness,  the  defendant  may  call  him,  and 
thus  get  the  facts  before  the  jury. 

The  question  was  also  considered  in  State  v.  Cain,  20  W. 
Va.  679,  and  the  rule  laid  down  by  Chief  Justice  Euffin  in 
State  v.  Martin,  2  Ired.  101,  fully  approved. 

The  recent  case  of  Selph  v.  State,  22  Fla.  537,  although  cited 
by  the  prisoner's  counsel  in  the  present  case,  is  in  conformity 
with  these  authorities.  The  court  in  that  case  concludes  a 
discussion  of  the  subject  in  these  words:  "  Our  conclusion  is, 
that  the  counsel  prosecuting  for  the  state  cannot  be  compelled 
to  call  all  the  witnesses  who  were  present  at  the  time  of  the 
commission  of  an  offense,  or  all  whose  names  are  on  the  in- 
dictment. We  do  not  deny,  however,"  it  was  added,  "  the  right 
of  the  presiding  judge,  when  prompted  by  sound  discretion,  to 
call  and  examine  witnesses  of  his  own  accord,  when  the  in- 
terests of  justice  demand  it,  whether  the  witnesses  be  for  or 
against  the  state,  and  in  such  a  case  to  permit  counsel  on 
both  sides  to  cross-examine  such  witnesses." 

We  have  thus  reviewed  the  authorities,  not  because  we  en- 
tertain any  doubt  on  the  subject,  but  because  of  the  impor- 
tance of  the  question  as  a  matter  of  practice,  and  because  it 
has  not  heretofore  been  passed  on  by  this  court. 

It  is  ol»viou8  that  the  rule  contended  for  by  the  prisoner 
would,  if  adopted,  lead  to  very  serious  results  in  the  admin- 
istration of  justice.  If  the  prosecuting  attorney  were  bound 
to  call  all  attainable  witnesses  present  at  the  transaction,  he 
might  often  be  compelled  to  introduce  witnesses  unworthy  of 
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credit,  and  yet  not  be  permitted  to  impeach  them.  He  might 
be  unwittingly  compelled  to  call  confederates  of  the  defend- 
ant, and  thus,  by  his  own  evidence,  win  an  easy  victory  for 
the  accused  at  the  expense  of  justice. 

We  think  the  true  rule  is  this:  that  it  is  for  the  represent- 
ative of  the  commonwealth  to  say  what  witnesses  he  will 
call,  and  that  this  discretion  ought  not  to  be  interfered  with. 
If  there  be  any  material  witness  not  called  by  the  prosecution^ 
the  defendant  may  call  him,  and  he  is  entitled,  under  the 
fundamental  law  of  the  state,  to  process  to  compel  the  attend- 
ance of  witnesses,  and  to  the  benefit  of  counsel.  It  is,  how- 
ever, in  the  discretion  of  the  trial  judge  to  call  any  witness 
who  was  present  at  the  transaction,  or  whose  name  is  on  the 
indictment,  not  called  by  the  commonwealth,  and  when  so 
called  the  witness  may  be  examined  or  cross-ex;nnined  by 
both  sides,  he  not  being  the  witness  of  either  party.  But 
this  discretion  ought  to  be  very  cautiously  exercised.  Whether 
in  any  case  a  refusal  to  exercise  it  would  be  a  reversible  error, 
it  is  not  necessary  for  the  purposes  of  the  present  case  to  de- 
cide. All  we  now  decide  is,  that  there  was  no  error  in  the 
refusal  to  compel  the  attorney  for  the  conimonwealth  to  call 
Fannie  Owens  as  a  witness  for  the  prosecution,  and  that  the 
exception  to  this  ruling  is  not  well  taken. 

Nor  was  there  error  in  refusing  to  instruct  the  jury  as  to 
the  law  on  the  subject  of  arrests.  The  instruction  offered  was 
not  relevant  to  the  case.  The  charge  in  the  indictment  was 
felonious  shooting,  not  for  unlawfully  resisting  arrest.  Hence, 
what  took  place  between  Spilman  and  the  prisoner  before  the 
shooting  had  nothing  to  do  with  the  issue  to  be  tried;  and  an 
irrelevant  instruction,  though  abstractly  right,  ought  not  to 
ho  "'veu:    Vawter  v.  Commonwealth,  87  Va.  245. 

The  e  was  also  a  motion  for  a  new  trial,  which  was  refused. 
Not  much  stress,  however,  is  laid  upon  this  point  by  counsel, 
and  it  is  enough  to  say,  in  regard  to  it,  that  we  find  nothing 
in  the  record  to  warrant  a  reversal  of  the  judgment  pro- 
nounced by  the  learned  judge  who  presided  at  the  trial,  and 
who  saw  the  witnesses  and  heard  them  testify.  The  rule  on 
this  subject  is  well  settled  and  familiar:  Read  v.  Common- 
toealth,  22  Gratt.  924;  Gravely  v.  Commonvfealth,  86  Va.  396. 

Judgment  affirmed.  

Irrklbtakt  l58TRrCTiO!<s.  —  Charg*  not  applicable  to  nor  supported  by 
any  evidence  should  not  be  given:  Cotulla  v.  Krrr,  74  Tex.  89;  16  Am.  St. 
Bep.  819;  Maury  v.  StaU,  68  Miss.  605;  24  Am.  i>t.  K«p.  291.     See  also  not* 
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to  Virginia  Midland  R'y  Co.  v.  White,  10  Am.  St.  Rep.  882;  Frost  v.  Aimlie 
..Lumber  Co.,  3  Wash.  241;  Lincoln  v.  Smith,  28  Neb.  762;  Chicoyo  etc.  R'y  Co. 
•V.  StewaH,  47  Kan.  704;  Oulf  etc.  R'y  Co.  v.  Harriett,  80  Tex.  73;  State  v. 
Wade,  63  Vt.  80;  State  v.  Parker,  106  Mo.  217;  Pool  v.  State,  87  Ga.  526; 
Beavers  v.  State,  54  Ark.  336.  On  the  other  hand,  where  there  is  any  evi- 
dence to  support  an  issu*  presented  by  a  party  to  an  action,  he  is  entitled 
to  have  the  jury  instructed  with  reference  to  his  theory  of  the  case:  Han- 
cock V.  Stout,  28  Neb.  301. 

DiTTT  or  Pkosbcittiox  to  Call  Witnessks.  —  Prosecution  is  not  bound 
^  eall  witnesses  at  the  request  of  the  accused.  If  the  latter  requires  their 
testimony,  he  must  call  them  himself:  Keller  v.  State,  123  Ind.  110;  18  Am. 
St.  Rep.  318.  Witnesses  may  b«  compelled  by  state  to  attend  court  and 
^ve  their  evidenc*  withont  compensation:  Bennett  r.  Kroth,  37  Kan.  235;  1 
Am.  St  R«p.  848. 


WmTiNO  V.  Town  of  West  Point. 

[88  VlBGIKIA,  M6.] 

If UKiciPAL  CoBPOHATiONS  —  PowKBS.  —  A  municipal  oorporatioB  is  a  mere 
local  agency  of  the  state,  having  only  such  powers  as  are  elearly  and 
unmistakably  granted  by  the  state,  and  the  powers  so  granted  are 
strictly  construed. 

^HCMICTPAL  CORPOEATIONS  —  PoWER  TO  EXBHFT  PROPERTY  FROM  TAXA- 
TION. —  A  municipal  corporation  has  no  inherent  power  to  exempt  from 
taxation  any  property  which,  by  its  charter,  it  is  authorized  to  tax;  and 
when  it  possesses  the  delegated  authority  to  tax  all  property  within  its 
limits,  it  can  exempt  none. 

:MaNiciPAL  Corporations.  —  Power  to  Tax  or  to  Exempt  trom  Taxa- 
tion is  sovereign,  and  can  be  exercised  by  a  municipality  only  in  th« 
manner  delegated  by  the  state. 

Taxation  —  Power  of  State  to  Grant  Rioht  of.  —  The  legislature  of  a 
state  may,  unless  restrained  by  the  state  constitution,  grant  away  the 
power  of  taxation  for  a  consideration,  either  permanently  or  for  a  specie 
fied  period. 

Mandamus  to  compel  the  town  council  of  West  Point  to 
assess  for  taxation  the  property  of  the  West  Point  Terminal 
Railway  and  Warehouse  Company,  after  such  town  council 
had  passed  an  ordinance  attempting  to  exempt  such  property 
.^rom  taxation. 

H.  R.  Pollard  and  Isaac  Diggs,  for  the  petitioners. 

W.  W.  Gordon^  for  the  respondents. 

Lewis,  P.  The  real  question  in  the  case  is,  whether  a  mu- 
nicipal corporation  has  the  inherent  power  to  exempt  from 
taxation  any  property  which,  by  its  charter,  it  is  authorized 
to  tax.  The  town  of  West  Point,  by  the  fourteenth  section  of 
its  charter,  is  authorized  to  tax  "  all  the  real  and  personal 
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property"  in  the  town;  and  by  the  following  section  it  is 
made  the  duty  of  the  town  council  annually  to  appoint  an 
assessor,  whose  duty  it  is  to  assess  "all  personal  property  and 
all  improvements  put  upon  real  estate  "  in  the  town  since  the 
last  preceding  assessment.  Nothing  is  said  in  the  charter 
about  making  exemptions.  Has  the  corporation,  then,  the 
power  to  make  them?  We  think  it  clear,  both  upon  principle 
and  authority,  that  it  has  not. 

A  municipal  corporation  has  no  element  of  sovereignty. 
It  is  a  mere  local  agency  of  the  state,  having  no  other  powers 
than  such  as  are  clearly  and  unmistakably  granted  by  the 
law-making  power.  A  doubtful  corporate  power,  it  has  been 
said,  does  not  exist;  and  when  any  power  is  granted,  and  the 
mode  of  its  exercise  is  prescribed,  that  mode  must  be  strictly 
pursued:  Minturn  v.  Larue,  23  How.  435;  Ropery.  McWhorter, 
77  Va.  214;  Oreeri  v.  Ward,  82  Va.  324;  City  of  Richmond  v. 
Daniel,  14  Gratt.  385;  1  Dillon  on  Municipal  Corporations, 
4th  ed.,  sec.  91. 

Now,  the  power  of  taxation  is  not  only  an  attribute  of  sover- 
eignty, but  it  is  essential  to  the  existence  of  government;  and 
as  all  are  protected  by  the  government,  so  all  should  con- 
tribute to  its  support.  "  However  absolute  the  right  of  any 
individual  may  be,"  says  Chief  Justice  Mar.-^hall,  "it  is  still 
in  the  nature  of  that  right  that  it  must  bear  a  portion  of  the 
public  burdens,  and  that  portion  must  be  determined  by  the 
legislature":  Providence  Bank  v.  Billings,  4  Pet.  514.  Nor, 
strictly  speaking,  is  this  power  of  the  legislature  transferable; 
for,  as  we  shall  presently  see,  whenever  taxes  are  imposed, 
whether  by  a  municipality  or  the  state,  it  is,  in  legal  contem- 
plation, the  act  of  the  state,  acting  either  by  her  own  officers 
or  other  agents  designated  for  the  purpose. 

So,  also,  is  the  power  to  make  exemptions  sovereign  in  its 
nature,  and  likewise  resides  in  the  legislature,  unless  the  con- 
stitution otherwise  ordains. 

It  is,  therefore,  a  legal  solecism  to  say  that  the  power  of 
exemption,  or  any  other  sovereign  power,  is  inherent  in  a 
municipal  corporation,  which,  though  invested  with  certain 
governmental  powers  for  local  purposes,  is  in  no  particular 
sovereign. 

An  eminent  writer,  in  treating  specifically  of  the  right  to 
make  exemptions,  observes  that  the  general  rule  on  the  sub- 
ject is  well  settled  and  familiar.  "  Pertaining,  as  it  does,  to 
the  sovereign  power  to  tax,"  he  says,  "  the  inferior  municipal- 
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ities  of  a  state  are  not  possessed  of  it,  and  cannot,  therefore, 
make  exemptions,  except  as  expressly  authorized  by  the  state," 
and  that  "  when  properly  made,  they  must  be  determined  in 
the  legislative  discretion;  but  even  this,"  he  adds,  "is  not 
untrammeled  ":  Cooley  on  Taxation,  200. 

Judge  Dillon,  Desty,  and  other  writers  on  the  subject  state 
the  doctrine  in  the  same  way,  and  the  adjudged  cases  to  the 
same  effect  are  numerous. 

A  leading  case,  and  one  which  closely  resembles  the  present, 
is  State  v.  Hannibal  etc.  R.  R.  Co.,  75  Mo.  209.  In  that  case 
the  city  of  Hannibal  contracted  with  the  railroad  company  to 
exempt  its  property  from  city  taxation  for  and  in  considera- 
tion of  the  annual  payment  by  the  company  of  seven  hundred 
dollars.  The  contract  recited  that  the  company  denied  the 
right  of  the  city  to  tax  its  property,  and  intended,  if  such 
alleged  right  was  exercised,  to  remove  its  general  oflBce  and 
machine-shops  from  the  city  to  some  other  point;  and  it  was 
this  that  led  to  the  making  of  the  contract.  Several  years 
after  the  date  of  the  contract, — the  company  having  in  the 
mean  time  fully  complied  with  it,  —  the  property  of  the  com- 
pany was  assessed  for  city  taxes,  and  thus  the  question  arose 
whether  the  contract  was  valid;  and  it  was  held  that  it  was 
not. 

The  court  rested  its  decision  upon  the  ground  that  the 
power  to  make  exemptions  was  not  conferred  by  the  city's 
charter,  and  that  the  delegated  power  to  tax  was  in  the  nature 
of  a  public  trust,  which  could  not  be  surrendered  in  whole  or 
in  part.  No  argument,  it  was  said,  was  necessary  to  show 
that  the  same  principle  which  forbids  the  absolute  cession 
by  a  municipality  of  this  power  likewise  forbids  that  which 
approximates  thereto,  —  namely,  the  right  to  make  exemp- 
tions. It  was  said,  moreover,  that  the  idea  of  taxation  imports 
equality  of  apportionment;  that  it  is  this  which  distinguishes 
taxation  from  arbitrary  exaction;  and  that  the  exemption  of 
the  property  of  one  person  casts  an  inequitable  burden  on 
others  not  thus  graciously  favored. 

The  same  principle  was  enforced  in  Austin  v.  Austin  Gas 
etc.  Co.,  69  Tex.  180.  In  that  case,  the  city  of  Austin  con- 
tracted with  the  defendant  company  to  exempt  its  property 
from  taxation  in  consideration  of  its  furnishing  gas  to  the  city 
at  a  reduced  rate.  The  contract,  however,  was  held  to  be 
ultra  vires.  "The  legislature,"  said  the  court,  "never  baring 
attempted  to  confer  upon  the  city  the  power  to  exempt  any 
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property  which  it  was  authorized  to  tax,  the  contract  relied 
upon,  in  so  far  m  it  attempted  to  give  the  exemption  claimed, 
must  he  h«ld  Toid." 

In  Wilson  v.  Supervisors,  47  Cal.  91,  an  order  remitting 
taxes,  though  made  pursuant  to  a  legislative  act,  was  held 
void,  on  the  ground  that  it  was  repugnant  to  the  constitution 
of  California,  which  provides  that  "  taxation  shall  be  equal 
and  uniform,"  and  that  "  all  property  shall  be  taxed  in  pro- 
portion to  its  value." 

These  authorities,  which  are  only  a  few  of  many  that  might 
be  cited  to  the  same  effect,  show  that  the  rule  requiring  all  mu- 
nicipal powers  to  be  construed  strictly  applies  especially  to 
a  case  like  the  present.  And  the  reason,  as  already  suggested, 
is  this:  that  the  power  of  taxation,  being  an  attribute  of  sov- 
ereignty, can  be  exercised  only  by  the  sovereign.  Hence, 
when  delegated  by  the  legislature  to  a  municipal  corporation, 
the  latter  is  considered,  as  pro  hac  vice,  the  agent  of  the  state, 
acting  for  the  benefit  of  the  municipality.  In  other  words, 
the  municipality,  in  the  eye  of  the  law,  is  the  hand  of  the 
state  by  which  the  tax  is  laid  and  collected.  Therefore,  the 
statutory  authority  must  be  strictly  pursued;  for  as  an  agency 
to  sell  does  not  imply  an  agency  to  buy,  so  neither  does  a  dele- 
gated power  to  tax  imply  a  power  to  exempt.  If  this  were 
not  so,  and  if  a  municipal  corporation  could,at  pleasure,  exempt 
the  property  of  one  person,  it  could  exempt  the  property  of  all, 
and  thus  deprive  itself  of  the  means  of  existence,  or  of  accom- 
plishing the  objects  for  which  it  was  created. 

This  principle,  which  is  the  touchstone  of  the  case,  is  not  a 
new  one.  It  has  been  recognized  not  only  by  this  court,  but 
by  the  supreme  court  of  the  United  States,  and  other  courts 
of  last  resort  in  this  country.  Indeed,  it  lies  at  the  very  foun- 
dation of  the  law  of  municipal  corporations.  In  Gilman  v. 
City  of  Sheboygan,  2  Black,  510,  it  was  clearly  stated  in  tliese 
words:  "The  laying  of  taxes  by  the  authorities  of  a  county, 
city,  or  town,  for  their  support,  is  as  much  the  exercise  of  the 
taxing  power  as  when  levied  directly  by  the  state  for  its  sup- 
port. The  state  acts  by  the  municipal  governments,  and  their 
acts  are  as  much  the  act  of  the  state  as  if  the  state  acted  by 
its  own  officers." 

Nor  was  it  less  clearly  stated  in  the  opinion  of  this  court, 
delivered  by  Judge  Joynes,  from  which  there  was  no  dissent, 
in  LanyhorM  v.  Robinson,  20  Gratt.  661.  In  that  case  there 
was  a  statute  authorizing  the  city  of  Lynchburg  to  tax  all  the 
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property  within,  and  for  half  a  mile  round  and  beyond,  its 
corporate  limits,  to  enable  the  city  to  meet  certain  of  its  obli- 
gations. It  was  contended  that  the  act,  in  so  far  as  it  authorized 
the  city  to  tax  property  beyond  its  limits,  was  unconstitutional, 
as  authorizing  taxation  without  representation.  But  the  ob- 
jection was  overruled,  on  the  ground  that,  in  a  legal  sense, 
the  tax  was  imposed  by  the  state,  and  that  it  was  competent 
for  the  legislature  to  delegate  the  power  to  collect  it  to  local 
agents  not  elected  by  the  people  outside  of  the  city,  although 
the  taxes  when  collected  were  to  go  into  the  city  treasury. 

And  in  City  of  Richmond  v.  Richmond  dc  D.  R.  R.  Co.,  21 
Gratt.  604,  Judge  Staples,  speaking  for  the  court,  after  ob- 
serving that  municipal  corporations  are  mere  auxiliaries  of 
the  state  government,  established  for  the  more  effective  admin- 
istration of  the  government,  and  that  when  they  exercise  the 
delegated  power  of  taxation,  they  act  as  agencies  of  the  state, 
and  not  by  virtue  of  any  inherent  authority,  laid  it  down,  as 
R  corollary  from  these  propositions,  that  the  power  to  say  what 
species  of  property  shall  be  the  subject  of  taxation  or  exemp- 
tion belongs  to  the  legislature. 

The  application  of  these  principles  is  decisive  of  the  present 
case.  They  are  certainly  reasonable,  and  are  conceded  to  be 
well  settled  in  the  jurisprudence  of  the  country  outside  of 
Virginia.  But  are  they  not  also  law  in  Virginia?  In  what 
does  a  municipal  corporation  in  Virginia  differ  in  its  nature 
from  the  municipalities  of  other  states?  In  nothing  whatever. 
At  all  events,  if  there  be  any  such  difference,  it  has  not  been 
Buggested  in  the  argument  at  the  bar,  nor  can  we  imagine 
any.  The  defendants,  however,  rely,  in  support  of  their  views, 
upon  two  recent  cases  in  this  court,  viz.:  Williamson  v.  Massey, 
83  Gratt.  237,  and  Town  of  Danville  v.  Shelton,  76  Va.  325. 

The  first  of  these  cases,  so  far  from  settling  anything  in 
regard  to  the  powers  of  a  municipal  corporation,  in  no  way 
relates  to  the  subject.  The  single  question  there  was,  whether 
it  was  competent  for  the  legislature  to  exempt  from  taxation 
the  bonds  of  the  state  issued  under  the  act  of  March  28, 
]879.  Judge  AndersoM  filed  a  written  opinion,  which  was 
not  the  opinion  of  the  court,  nor  does  it  purport  to  be,  in  which 
he  took  the  ground  that  the  power  of  the  legislature  to  make 
exemptions  was  unrestricted.  And  he  also  took  occasion  to 
eay  —  though  obviously  foreign  to  the  case  —  that  municipal 
corporations  have  the  same  power.  His  idea  was,  that  the 
exercise  of  this  power  by  the  local  authorities  is  often  essen- 
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tial  to  the  introduction  and  growth  of  manufactures  and  other 
industrial  enterprises,  which  tend  to  build  up  the  cities  and 
towns,  and  to  advance  the  prosperity  of  the  state.  But  in  this 
opinion  Judge  Christian  alone  concurred.  Moncure,  P.,  was 
absent,  Judge  Staples  dissented,  and  Judge  Burks,  who  con- 
curred in  awarding  the  mandarmis,  did  so  on  the  distinct 
ground,  as  he  stated,  that  the  power  to  exempt  the  bonds  in 
qiiestion  was  incidental  to  the  power  to  contract  and  to  pro- 
vide means  for  paying  such  obligations.  He  did  not  consider 
it  necessary,  he  said,  to  decide  the  question  as  to  the  general 
power  of  the  legislature  to  make  exemptions,  and  declined  to 
express  any  opinion  upon  it. 

The  point  was  therefore  left  undecided,  as  it  afterwards 
was  in  City  of  Petersburg  v.  Petersburg  Ben.  Ass'n,  78  Va.  431. 
But  had  it  been  decided,  the  decision  could  not  affect  the 
power  of  municipalities,  for  no  such  question  was  before  the 
court. 

It  is  insisted,  however,  that  the  question  was  settled  in 
Town  of  Danvillt  v.  Shelton,  76  Va.  325. 

The  first  comment  we  have  to  make  upon  that  case  is,  that 
although  not  so  stated  by  the  reporter,  the  fact  is,  the  case 
was  heard  by  three  judges  only.  Moncure,  P.,  sat  in  no  case 
reported  in  that  volume,  and  Judge  Staples,  as  the  record 
shows  (Order  Book  No.  26,  p.  324),  was  "  absent "  also.  Judge 
Burks  concurred  in  the  results  merely;  and  in  view  of  what 
he  had  previously  said  in  Williamson  v.  Massey,  33  Gratt.  237, 
the  inference  is  irresistible  that  he  did  so  because  of  some 
point  or  points  in  the  case  other  than  that  relating  to  exemp- 
tions. But  be  that  as  it  may,  Judge  Anderson's  opinion  was 
concurred  in  by  Judge  Christian  only;  and  it  need  hardly  be 
said  that  a  case  so  disposed  of  is  no  authority  for  any  other 
case.  It  is  not  "a  precedent"  under  the  rule  o! stare  decisis: 
City  of  Dubuqve  v.  Illinois  Central  R.  /?.,  39  Iowa,  56,  79. 

But  aside  from  this,  is  the  opinion  upon  the  point  involved 
in  the  present  case  sound?  The  question  there  was  as  to  the 
validity  of  an  ordinance,  passed  the  same  day  it  was  intro- 
duced in  the  council,  imposing  taxes  and  exempting  the  prop- 
erty of  a  certain  building  association.  The  charter  of  the  town 
provided  that  no  ordinance  imposing  taxes  should  be  valid 
unless  introduced  ten  days  before  its  passage.  Accordingly, 
the  ordinance  was  assailed,  —  1.  Because  it  was  repugnant 
to  this  provision  of  the  charter;    2.  Because  the  exeniption 
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was  illegal;  and  3.  Because  of  the  inequality  of  the  tax  im- 
posed upon  the  plaintiflFs. 

Judge  Anderson,  after  fully  discussing  the  first  objection, 
held  it  to  be  well  taken,  as  it  undoubtedly  was,  and  that  was 
decisive  of  the  case.  The  second  point  he  disposed  of  in  few 
words,  saying:  "I  am  of  opinion  that  the  council  had  the 
power  of  exemption.  This  question  was  thoroughly  consid- 
ered in  Williamson  v.  Massey,  and  I  beg  to  refer  to  what  I  said 
upon  it  in  that  case."  He  also  referred  to  City  of  Richmond 
V.  Richmond  etc.  R.  R.  Co.,  21  Gratt.  604,  and  Orange  etc. 
R.  R.  Co.  V.  Alexandria,  17  Gratt.  176.     " 

The  first-mentioned  case  has  already  been  commented  on. 
One  of  the  questions  in  the  second  was  as  to  the  power  of  the 
legislature  (under  the  constitution  of  1830)  to  exempt  the 
property  of  the  railroad  company  from  city  taxation,  as  was 
done  in  its  charter,  granted  in  1847,  and  it  was  held  that  it 
had  such  power.  And  the  case  in  17  Grattan  turned  simply 
upon  the  construction  of  a  statute,  the  question  being  whether 
the  legislature  intended  to  exempt  the  property  of  the  railroad 
company  from  taxation  by  the  city  of  Alexandria.  No  ques- 
tion as  to  the  power  of  a  municipal  corporation  to  make  ex- 
emptions arose  in  either  case.  It  is  obvious,  therefore,  that 
the  authorities  cited  do  not  support  the  proposition  for  which 
they  were  cited;  so  that  the  opinion  of  Judge  Anderson  is 
without  the  support  of  Virginia  authority,  and  is  contrary,  as 
is  conceded,  to  the  settled  law  in  other  states,  and  it  may  be 
added,  to  public  policy  and  principle  as  well. 

Whether,  under  the  provisions  of  article  10  of  our  present 
constitution,  requiring,  among  other  things,  that  state  and 
municipal  taxation  shall  be  equal  and  uniform,  and  that  all 
property  shall  be  taxed  in  proportion  to  its  value,  it  would  be 
competent  for  the  legislature  to  authorize  municipal  corpora- 
tions to  make  exemptions  like  the  one  in  question,  is  a  ques- 
tion upon  which  we  express  no  opinion,  since,  confessedly, 
there  is  no  legislative  warrant  for  the  exemption  complained 
of.  Undoubtedly,  unless  forbidden  by  the  fundamental  law, 
the  legislature  of  a  state  may,  for  a  consideration,  grant  away 
the  power  of  taxation,  either  for  a  specified  period  or  perma- 
nently. Instances  of  this  sort  have  frequently  occurred  in 
granting  private  charters;  and  it  was,  no  doubt,  to  such  cases 
that  Judge  Staples  referred  in  City  of  Richmond  v.  Richmond 
etc.  R.  R.  Co.,  21  Gratt.  604,  when  he  said  that  the  power  of 
the  legislature  to  surrender  the  power  of  taxation  in  specific 
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cases  had  been  exhaustively  discussed  by  the  supreme  court 
of  the  United  States,  and  that  the  law  on  the  subject  was 
well-settled :  See  Home  of  the  Friendless  v.  Rouse,  8  Wall.  430, 
and  cases  cited. 

But  this  is  beside  the  present  case,  for  here  it  is  the  power, 
not  of  the  legislature,  but  of  a  municipal  corporation,  that  is 
drawn  in  question. 

We  think  the  petitioners  are  entitled  to  the  writ.  To  hold 
that  a  municipal  corporation  in  Virginia  inherently  possesses 
the  important  and  responsible  power  contended  for  by  the 
defendants  would  be  a  dangerous  doctrine.  The  circum- 
stances of  this  very  case  are  at  least  suggestive  of  the  liabil« 
ity  to  abuse  of  such  a  power  in  such  hands.  It  appears  that 
of  the  seven  members  of  the  council  when  the  ordinance  re- 
storing the  exemption  in  question  was  passed,  four  were  em- 
ployees of  the  Terminal  Company.  The  latter  all  voted  for 
the  ordinance,  whilst  those  not  so  employed  voted  against  it. 
The  result  was  to  relieve  the  company  of  a  municipal  tax  on 
property  assessed  at  $710,480.15,  thereby  to  that  extent  in- 
creasing the  burdens  to  be  borne  by  others.  And  whilst  these 
remarks  are  not  meant  as  a  reflection  upon  the  council  or 
any  one  else,  yet  the  facts  just  mentioned  ought  to  serve  as  a 
warning  against  establishing  a  doctrine  in  this  state  that  has 
been  wisely  rejected  elsewhere. 

The  judgment  of  the  court  is  to  award  the  writ  as  prayed 
for  in  the  petition.  

Municipal  Corporations  —  Powers.  —  Municipal  corporations  have 
BQoh  powera  only  aa  are  expressly  granted,  and  suoh  incidental  ones  as  are 
necessary  to  make  those  powers  available;  and  their  powers  are  strictly  con- 
strued: Clark  V.  De$  Moines,  19  Iowa,  199;  87  Am.  Dec.  423,  and  note;  Col- 
Urn  V.  Hatch.  13  Ohio,  623;  61  Am,  Dec.  4G5;  People  v.  Albany,  11  Wend. 
639;  27  Am.  Dec.  95,  and  note;  extended  note  to  Flournoy  v.  Jeffei-aomnlle, 
79  Am.  Dec.  475.  Municipal  corporations  are  for  many  purposes  but  de* 
partments  of  the  state,  organized  for  the  more  convenient  adminiatratiou  of 
certain  powers  belonging  to  the  state:  People  v.  Holladay,  93  Cal.  241;  27 
Am.  St.  Rep.  186. 

Mdnicipal  Corporations  —  Powir  to  Tax. — A  municipal  corporation 
can  levy  no  taxes,  general  or  special,  unless  the  power  to  do  so  is  plainly 
conferred:  Fort  Smith  Bridge  Co.  t.  Hawkins,  54  Ark.  509;  and  suoh  power 
mast  be  exercised  in  the  manner  prescribed:  Trenton  v.  Coyle,  107  Mo.  193; 
8(in  Diefio  v.  Orannian,  77  Cal.  511. 

Taxes  —  Power  to  Levy  in  State. — The  taxing  power  is  an  incident 
of  sovereignty,  the  exercise  of  which  belongs  exclusively  to  the  state:  People 
V.  Coleman,  4  Cal.  46;  60  Am.  Dec.  581,  and  note;  Mr  Keen  v.  Northampton 
County,  49  Pa.  St.  519;  88  Am.  Dec.  615.     The  Uxing  power  of  the  legidla- 
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tore  ia  lupreme,  except  where  limitations  are  imposed:  Anderson  v.  Kern» 
Draining  Go.,  14  Md.  199;  77  Am.  Dec.  63,  and  note;  Standard  etc.  Cable  Co. 
V.  Attomey-Oeneral,  46  N.  J.  Eq.  270;  19  Am,  St.  Rep.  394,  and  note;  Kan- 
»as  City  Grading  Co.  v.  Holden,  107  Mo.  305;  Fitzpatrick  v.  Board  of  Trustees, 
87  Ky.  132. 

Taxes  —  DKLEOATiosr  of  Taxing  Power  by  Legislatcrk.  —  The  legis- 
lature may  create  corporate  bodies  for  municipal  purposes,  with  the  power  to 
tax:  Hope  v.  Deadrick,  8  Humph.  1;  47  Am.  Dec.  597,  and  note.  See  ex- 
tended note  to  Mayor  v.  State,  74  Am.  Dec.  590.  The  legislature  may  vest; 
the  power  of  taxation  in  public  corporations,  and  such  corporations  have  no 
power  to  impose  taxes  other  than  those  granted,  and  its  exercise  must  ba 
within  the  limits  and  in  the  manner  conferred:  Uughu  t.  Evoing,  93  Cal.  414. 
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AfpsaIi  —  Acceptance  or  Street  —  Pleadinos.  —  Where,  in  an  action 
against  a  city  to  recover  damages  caused  by  a  change  in  the  grade  of  a 
■treet,  a  declaration,  drawn  on  the  theory  that  the  street  was  established 
when  the  alleged  wrong  was  done,  ia  conclusive  on  appeal  of  the  ques- 
tion whether  or  not  the  street  was  accepted  by  the  city  within  a  reason- 
able time  after  being  dedicated  to  it. 

Municipal  Corporations  —  Opening  and  Grading  Streets  —  Liability 
VOR  Consequential  Damages.  —  A  municipal  corporation,  acting  within 
the  scope  of  its  powers,  aud  with  reasonable  care  and  skill,  in  opening 
and  grading  its  streets,  is  not  liable  to  an  adjoining  owner,  whose  land 
is  not  taken,  for  consequential  damages,  in  the  absence  of  any  constitu- 
tional or  statutory  provision  on  the  subject. 

Latbbal  Support  —  Damages  for  Removal  of. — Every  land-owner  is 
entitled  to  lateral  support  for  his  soil  as  against  the  adjoining  soil, 
whether  it  is  owned  by  the  public  or  a  private  person,  aud  may  recover 
damages  directly  resulting  from  the  removal  of  such  support. 

Lateral  Support  —  Removal  of,  in  Constructing  Public  Works  — 
Damages.  —  When,  in  the  authorized  execution  of  public  works,  exca- 
Tationa  are  made,  and  the  soil  of  a  private  individual  gives  way  in  con- 
sequence of  being  deprived  of  its  lateral  support,  there  ia  a  taking  to  the 
•xtent  of  such  deprivation,  and  he  ia  entitled  to  damages  for  the  injury 
snstained. 

Lateral  Support  —  Liability  of  Municipal  Corporation  for  Remov- 
ing. —  When  a  city,  in  altering  the  grade  of  a  street,  excavates  to  the 
depth  of  sixty  feet,  thereby  causing  adjoining  land  to  cave  so  as  to 
destroy  the  walls  of  brick  buildings  thereon,  twenty  feet  from  the  street, 
there  is  a  direct  taking  of  such  adjoining  land,  and  a  destruction  of  its 
lateral  support,  for  which  the  city  is  liable  to  the  owner  for  the  result- 
ing damages. 

Lateral  Support  —  Right  to,  maybe  Asserted  against  Municipality. 
—  The  right  of  an  adjoining  private  owner  to  lateral  support  may  be 
asserted  against  a  municipality  making  excavations  in  altering  the  grade 
of  a  street,  as  well  as  against  a  private  individual. 
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Appeal  —  Practicb  —  Vkrdict.  —  The  appellate  court,  upon  discovering 
that  the  trial  coart  erred  in  setting  aside  the  verdict  on  the  trial,  will 
set  aside  all  proceedings  subsequent  to  the  verdict,  and  enter  judgment 
thereon. 

ExcEPTioNa  —  WAivxa  or  —  An  exception  by  plaintiff  to  the  setting  aside 
of  a  verdict  is  a  waiver  of  a  previous  exception  to  the  refuaal  of  the 
court  to  give  instructions  requested  by  him. 

Action  against  the  city  of  Richmond  to  recover  for  injury 
to  private  property  abutting  on  Twenty-first  Street  in  suid 
city,  and  caused  by  the  grading  of  said  street.  The  facts  are 
gtated  iu  the  opinion. 

H.  0.  Cannon,  for  the  plaintiff  in  error. 

C.  V.  Meredithj  for  the  defendant  in  error. 

Lewis,  P.  The  first  point  made  by  the  appellant  is,  that 
Twenty-first  Street  was  not  an  established  street  when  the 
injury  complained  of  was  done,  and  therefore  that  the  city 
was  a  trespasser  ah  initio.  The  argument  is,  that  although 
the  street  is  shown  on  Byrd's  map  of  the  city,  made  in  1742, 
when  the  city  was  laid  off,  yet  there  was  no  acceptance  by  the 
city,  within  a  reasonable  time,  of  the  dedication,  which  was 
essential  to  the  completeness  of  the  dedication;  or  if  there 
was,  the  easement  in  the  public  has  been  lost  by  long  non- 
user. 

A  sufiBcient  answer,  however,  to  this  position  is,  that  the 
declaration  is  framed  upon  the  theory  that  the  street  was  es- 
tablished when  the  alleged  wrong  was  committed,  and  that  is 
decisive  of  the  question  so  far  as  the  present  case  is  concerned. 

The  next  point  is,  that  assuming  the  street  to  have  been 
previously  established,  the  damage  complained  of  was  caused 
by  the  careless  and  unskillful  manner  in  wliich  the  work  was 
done  by  the  city.  There  is  a  charge  to  that  effect  in  the  dec- 
laration, but  the  evidence  does  not  establish  it.  Indeed,  the 
preponderance  of  the  evidence  is  to  the  contrary. 

The  case,  then,  turns  upon  the  question  whether  the  dam- 
ages resulting  from  the  work  are  what  are  termed  consequen- 
tial merely.  If  they  are  not,  then  the  plaintiff  is  entitled  to 
recover,  but  not  otherwise. 

The  general  principle  is  admitted,  that  a  municipal  corpora- 
tion, acting  within  the  scope  of  its  powers,  and  with  reasonable 
care  and  skill,  in  opening  and  grading  its  streets,  is  not  liable 
to  the  adjoining  owner,  whose  land  is  not  taken,  for  consequen- 
tial damages,  in  the  absence  of  any  constitutional  or  statutory 
provision  on  the  subject. 
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This  was  the  point,  and  the  only  point,  decided  in  Kehrer 
V.  Richmond  City,  81  Va.  745,  upon  which  case,  and  others  of 
that  class,  the  defendant  relied  in  the  court  below.  That  was 
an  action  for  an  alleged  injury  to  the  plaintiff's  lot,  caused  by 
elevating  the  grade  of  the  street  upon  which  the  lot  fronted. 
But  as  the  damage  consisted  merely  in  elevating  the  grade  of 
the  street,  without  any  encroachment  upon  or  physical  inva- 
sion of  the  plaintiff's  premises,  it  was  held  that  the  damage 
was  cpnsequential,  and  the  action  not  maintainable.  It  was 
said,  however,  in  the  course  of  the  opinion,  that  if  the  ground 
of  complaint  had  been  that  earth  had  been  thrown  from  the 
street  on  the  plaintiff's  land,  he  would  have  had  a  good  cause 
of  action  for  that,  just  as  where  one's  land  is  overflowed  and 
damaged  by  the  erection  of  a  dam  in  a  river,  as  in  the  leading 
case  of  Pumpelly  v.  Oreen  Bay  Co.,  13  Wall.  166,  where  the 
damage  was  held  to  be  a  taking  of  private  property,  within 
the  meaning  of  the  constitution. 

This  is  on  the  principle  that  the  owner  is  entitled  to  the 
exclusive  possession  and  unmolested  enjoyment  of  his  prop- 
erty, and  that  the  public  authorities  have  no  more  right  to 
trespass  upon  it  than  has  a  private  individual. 

In  the  present  case,  there  is  no  dispute  as  to  the  disastrous 
effect  upon  the  plaintiff's  property  of  the  improvement  in 
question.  It  has,  in  fact,  been  almost  totally  destroyed.  Be- 
ing left  without  sufficient  lateral  support,  in  consequence  of 
an  excavation  sixty  feet  in  depth,  the  soil  in  large  quantities 
gave  away  and  fell  into  the  street  below;  the  buildings  on 
the  lot,  erected  at  a  cost  of  several  thousand  dollars,  were 
cracked  and  damaged,  and  had  to  be  taken  down  to  prevent 
their  falling  also;  and  the  earth  that  fell  was  actually  appro- 
priated and  used  by  the  city  for  the  construction  of  another 
thoroughfare,  called  Church  Hill  Avenue,  near  by.  It  ap- 
pears, moreover,  that  the  building  nearest  the  street  was  not 
within  twenty  feet  of  the  street  line. 

Can  it  be  doubted,  then,  that  the  plaintiff's  property  has 
been  taken  by  the  public,  if  the  constitution  means  anything? 
It  would  be  a  strange  construction  of  that  instrument  to  hold 
that  it  does  not  apply  to  such  a  case. 

It  is  an  ancient  principle  of  the  common  law  that  every 
land-owner  has  the  right  to  lateral  support  for  his  soil  in  the 
adjoining  land  of  his  neighbor.  This,  indeed,  is  a  natural 
right,  analogous  to  the  flow  of  a  natural  river  or  of  air.  It  is 
not  an  easement,  but  is  incident  to  the  land  itself,  and  is  there- 
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fore  property.  "  It  seems,"  says  Rolle,  "  that  a  man  wh  has 
land  next  adjoining  to  ray  land  cannot  dig  his  land  sc  near 
to  iny  land  that  thereby  my  land  shall  fall  into  the  piv  and 
for  this,  if  an  action  were  brought,  it  would  lie  ":  2  Rolle's 
Abr.  5<3o. 

The  same  principle  was  recognized  in  Tunstall  v.  Christian^ 
80  Va.  1,  56  Am.  Rep.  581,  and  indeed,  has  been  universally 
recognized  both  in  England  and  America.  In  Gilmore  r. 
Driscoll,  122  Mass.  199,  23  Am.  Rep.  312,  it  was  well  expressed 
by  Gray,  C.  J.,  who  said:  "Every  owner  of  land  is  entitled, 
as  against  his  neighbor,  to  have  the  earth  stand  and  the  water 

flow  in  its  natural  condition Inthecaseof  land,  which 

is  fixed  in  its  place,  each  owner  has  the  absolute  right  to  have 
his  land  remain  in  its  natural  condition,  unaflFected  by  any 
act  of  his  neighbor;  and  if  the  neighbor  digs  upon  or  improves 
his  own  land  so  as  to  injure  this  right,  an  action  may  be  main- 
tained against  him,  without  proof  of  negligence." 

And  although  this  natural  right  does  not  extend  to  build- 
ings increasing  the  downward  and  lateral  pressure,  and  there- 
fore, if  damage  is  done  to  them  by  digging  in  the  adjoining 
soil,  no  action  can  be  maintained  therefor,  unless  negligence 
be  proved,  yet  it  is  settled  by  the  recent  decisions  in  England, 
and  it  would  seem  clear  upon  principle,  that  when  land  upon 
which  there  are  buildings  slides  or  subsides  by  reason  of  such 
digging,  and  the  buildings  are  in  consequence  damaged  also, 
and  their  weight  in  no  way  contributed  to  the  result,  then  the 
damage  done  to  the  buildings  maybe  taken  into  consideration 
in  estimating  the  damages.  This  was  decided  in  the  court  of 
exchequer,  in  Brown  v.  Robins,  4  Hurl.  <fe  N.  186,  and  re- 
affirmed in  Stroyan  v.  Knowlea,  6  Hurl.  &  N.  454. 

It  is  denied,  however,  that  this  right  of  lateral  support  ex- 
ists as  against  the  public,  —  that  is,  in  the  soil  of  a  street.  But 
why  should  n't  it?  If  there  be  any  principle  for  holding  that 
it  does  not,  we  are  not  aware  of  it,  although  there  may  be  some 
authorities  in  accordance  with  the  defendant's  view. 

The  case  of  City  of  Quiiicy  v.  Jones,  76  111.  231,  20  Am. 
Rep.  243,  has  been  cited,  but  that  case,  in  fact,  supports  the 
view  we  have  expressed.  The  points  actually  decided  were: 
1.  Tiiat  the  natural  right  of  lateral  support  is  confined  to  the 
soil  merely,  and  that  in  Illinois  the  right  to  supjmrt  for  build- 
ings cannot  be  acquired,  as  against  a  municipal  corporation, 
by  prescription.  The  court,  however,  took  occasion  to  repeat 
what  it  bad  previously  said  in  Nevins  v.  Peoria,  41  111.  507,89 
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Am.  Dec.  392,  namely,  that  a  city  having  authority  to  grade 
its  streets  has  no  more  power  over  them  than  a  private  indi- 
vidual has  over  his  land,  and  that  it  cannot,  under  the  spacious 
plea  of  public  convenience,  be  permitted  to  exercise  tliat 
dominion  to  the  injury  of  another's  property,  in  a  mode  that 
would  render  a  private  individual  responsible  in  damages, 
without  being  responsible  itself.  In  other  words,  the  principle 
was  recognized,  that  the  rights  and  liabilities  of  a  city,  with 
respect  to  the  adjoining  owner,  are  to  be  governed  by  the  law 
of  adjoining  proprietors. 

This  was  the  principle  of  the  decision  in  Dyer  v.  St.  Paul, 
27  Minn.  457,  where  it  was  expressly  decided  that  an  abutting 
owner  is  entitled  to  the  lateral  support  of  the  adjoining  land 
in  a  public  street,  and  that  the  city  is  liable  for  damage  to 
such  owner's  land,  occasioned  by  removing  such  lateral  sup- 
port in  grading  the  street. 

The  same  principle  was  recognized  in  Transportation  Co.  v. 
Chicago^  99  U.  S.  635,  although  it  was  held  that  the  plaintiff 
was  not  entitled  to  recover  in  that  case  for  the  sinking  of  his 
soil  and  the  consequent  cracking  of  the  walls  of  his  buildings, 
because  the  damage  was  due  to  the  superincumbent  weight  of 
the  buildings. 

It  would  be  a  curious  doctrine  to  hold  that  the  authorities 
of  a  city  cannot  go  upon  one's  property  without  his  consent, 
and  remove  even  so  much  as  a  shovelful  of  earth,  without 
rendering  the  city  responsible  for  a  trespass,  and  yet  that 
they  may,  by  excavating  in  the  street,  bring  down  his  soil  and 
buildings  with  impunity,  no  matter  what  their  value  may  be, 
provided  the  work  is  not  done  carelessly  or  negligently.  This 
can  hardly  be  law,  for  it  is  neither  common  sense  or  natural 
justice.  As  was  remarked  by  Mr.  Justice  Miller  in  Pumpelly 
V.  Green  Bay  Co.,  13  Wall.  166,  the  decisions  of  the  courts 
on  the  subject  of  consequential  damages  have  gone  to  "  the 
uttermost  limit  of  sound  judicial  construction";  and  we  are 
unwilling,  in  a  case  like  this,  as  the  supreme  court  was  in  that 
case,  to  say  that  the  public  may  subject  private  property  to 
total  destruction  without  making  compensation,  because,  in 
the  narrowest  sense  of  the  term,  it  has  not  been  taken  for  the 
public  use. 

As  to  the  right  of  the  abutting  owner  to  the  support  of  his 
soil  in  that  of  the  street,  the  following  extract  from  a  recent 
work  on  the  law  of  eminent  domain  is  worthy  of  reproduc- 
tion.    The  author  says:  "  When  the  public  takes  land  for  a 


April,  1892.]    Stearns  v.  City  op  Richmond.  765 

Btieet  in  invitum,  why  should  they  be  held  to  have  acquired 
by  implication  something  which  they  did  not  ask  for  ?  V.'iiy 
should  a  grant  or  dedication  of  land  to  the  public,  for  a  par- 
ticular use,  be  held  to  have  vested  in  the  public  more  than  a 
grant  of  the  same  land,  for  the  same  use,  to  an  individual, 
would  vest  in  him?  The  use  of  the  land  for  a  street  does  not 
necessarily  require  that  these  rights  of  support,  etc.,  should  be 
in  the  public.  It  is  always  possible  and  practicable  to  improve 
a  street  without  interfering  with  such  rights.  It  is  vastly 
more  for  the  public  interest  that  the  public  should  occasionally 
incur  increased  expense  in  making  improvements,  to  avoid 
interfering  with  iuch  rights,  than  that  the  public  should  in 
all  cases  be  compelled  to  pay  for  the  loss  of  such  rights  when 
a  street  is  established." 

And  in  treating  of  what  constitutes  a  taking,  the  same 
author  further  says:  "If,  in  the  execution  of  public  works 
under  authority  of  law,  excavations  are  made,  and  the  soil  of 
an  individual  gives  way  in  consequence  of  being  deprived  of 
its  lateral  support,  there  is  a  taking  to  the  extent  of  such  dep- 
rivation, and  the  individual  is  entitled  to  compensation  for 
the  resulting  damage.  The  right  of  lateral  support  is  a  part 
of  his  property  in  the  land,  as  much  so  as  his  right  of  user,  or 
of  exclusion.  When  he  is  deprived  of  it,  his  property  is  taken 
just  as  much  as  if  his  property  was  invaded  ":  Lewis  on  Emi- 
nent Domain,  sees.  100, 151. 

Concurring,  as  we  do,  in  these  views,  it  follows  that  the 
damages  complained  of  are  not  consequential,  but  direct,  and 
that  the  plaintifif  is  entitled  to  recover  in  this  action.  The 
question,  however,  arises,  What  is  the  proper  disposition  to 
make  of  the  case  ? 

At  the  first  trial  there  was  a  verdict  for  the  plaintiff  for 
one  thousand  dollars  damages,  which,  on  motion  of  the  de- 
fendant, was  set  aside,  to  which  action  of  the  court  the  plain- 
tiff excepted,  and  afterwards,  a  jury  being  waived,  judgment 
was  given  for  the  defendant.  The  plaintiff  also  excepted  to 
this  action  of  the  court,  and  the  evidence  (not  the  facts)  is 
certified.  In  such  a  case,  the  act  of  assembly,  approved  Feb- 
ruary 7,  1890,  amending  section  3484  of  the  code,  requires  the 
appellate  court  to  look  first  to  the  proceedings  on  the  first 
trial,  and  if  it  discovers  that  the  court  erred  in  setting  aside 
the  verdict  on  that  trial,  tlien  to  set  aside  all  tiie  proceedings 
subsequent  to  the  verdict,  and  enter  judgment  thereon:  Acta 
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1889-90,  p.  36;  Acts  1891-92,  p.  962;  ^fear8  v.  Dexter,  86 
Va.  828. 

Tliere  was  no  objection  to  the  verdict  by  the  plaintiflF,  on 
the  ground  that  the  damages  awarded  were  too  small,  or  on 
any  other  ground.  On  the  contrary,  he  excepted  to  the  set- 
ting aside  of  the  verdict,  and  that  "vras  a  waiver  of  his  previ- 
ous exception,  taken  during  the  progress  of  the  trial,  to  the 
refusal  of  the  court  to  give  to  the  jury  the  instructions  offered 
by  him:  Western  Union  Tel.  Co.  v.  Virginia  Paper  Co.,  87  Va. 
4  IS. 

We  most,  therefore,  in  obedience  to  the  statute,  set  aside  all 
the  proceedings  subsequent  to  the  verdict,  and  enter  a  judg- 
ment on  that  for  the  plaintiflF,  i.  e.,  for  one  thousand  dollars, 
with  interest  and  costs,  which,  in  view  of  the  circumstances, 
is  certainly  a  very  moderate  recovery. 

Judgment  reversed.  ^ 

Allzoatioits  nr  VhUkTHsas.  —  A  party  m  Mtoppsd  by  the  allag&tions  is 
hia  own  pleading:   Ktioop  v.  KeUey,  102  Mo.  291;  22  Am.  St.  Rep.  777. 

McNioiPAL  Corporations  —  Liability  for  Injurhs  Cacsid  bt  Grad- 
l.\  j  Struts.  —  City  ii  liable  for  removing  lateral  support  of  land  in  grading 
its  streets.  It  has  no  greater  rights  or  powers  over  the  soil  of  a  street  than 
a  private  owner  has  over  his  land;  and  if  it  desires  greater  powers  than  are 
possessed  by  private  owners,  it  must  acquire  them  by  the  exercise  of  emi- 
nent domain:  NichoU  v.  Duluth,  40  Minn.  389;  12  Am.  St.  Rep.  743.  The 
liability  of  municipal  corporations  for  damages  arising  from  changes  of 
grade  is  discussed  in  Davis  v.  Craw/ordsville,  12  Am.  St.  Rep.  361,  and  note, 
and  in  Sheehy  v.  Kansas  City  etc.  B'y  Co.,  94  Mo.  574;  4  Am.  St.  Rep.  396, 
and  note.  The  general  rule,  as  given  in  the  last-mentioned  note,  is,  that  in 
the  absence  of  statutory  provisions  imposing  liability  upon  municipal  cor- 
porations for  such  damages,  they  are  not  liable  for  consequential  damages, 
where  the  work  is  done  without  malice,  and  there  is  no  neglect  or  want  of 
skill.  Where,  by  the  terms  of  the  statute,  a  city  can,  by  complying  with 
certain  formalities,  preclude  the  land- owner  whose  property  is  injured  from 
an  action,  the  prescribed  formalities  must  be  strictly  pursued,  or  the  land- 
owner will  have  a  good  cause  of  action:  Ti~usiees  etc,  v.  Ciiy  o/Anamosa,  76 
Iowa.  538. 

Right  of  Land-ownkb  to  Lateral  Support  of  hls  Soil.  —  The  doc- 
trine of  the  principal  case  as  to  the  liability  of  the  person  making  excavations 
for  damages  to  buildings  on  the  soil  is  at  variance  with  that  laid  down  in 
Foley  V.  Wyeth,  2  Allen,  131,  79  Am.  Dec.  771,  where  the  court  declares 
the  rule  as  follows:  "  For  an  injury  to  buildings,  which  is  unavoidably  inci- 
dent to  the  depression  or  slide  of  the  soil  on  which  they  stand,  caused  by  the 
excavation  .if  a  pit  on  adjoining  land,  an  action  can  only  be  maintained  when 
a  want  of  due  care  or  skill,  or  positive  negligence,  has  contributed  to  pro- 
duce it."  In  Foley  v.  Wyeth,  2  Allen,  131,  79  Am.  Dec.  771,  the  question  be- 
fore the  court  did  not  relate  to  the  damage  done  to  buildings,  and  the  point 
in  the  principal  case  was  therefore  not  directly  presented.  In  Thurston  r. 
Hancock,  12  Mass.  220,  7  Am.  Dec.  57,  however,  it  was  decided  that  plain- 
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tiff  could  not  recover  for  injuries  to  a  building  which  stood  two  feet  from  th« 
boundary  line,  tlie  court  declaring  that  "  he  built  at  his  peril,"  and  that  the 
only  compensation  he  could  claim  was  for  the  caving  in  of  the  land  itself. 
The  note  to  Periy  r.  Worcester,  66  Am.  Dec,  cites,  at  pag*  438,  several  caiie* 
in  which  it  was  held  that,  when  a  city  acting  within  the  limits  of  its  power, 
grades  the  whole  width  of  the  street  so  as  to  cause  the  fences  or  improve:nent« 
of  the  adjacent  proprietor  to  fall,  it  is  not  liable,  and  that  it  is  not  bound  to 
build  a  wall  or  erect  supports  to  protect  such  property.  It  seems  impossiblo 
to  r«ooncil«  these  Massachusetts  decisions  with  that  of  the  principal  ease, 
or  of  those  cited  therein  from  the  English  reports.  The  authorities  are 
entirely  harmonious  as  to  the  right  of  a  land-owner  to  have  bis  soil  protected 
against  the  effects  of  an  excavation  by  a  neighbor.  But  when  a  question 
arises  as  to  the  measure  of  protection  to  be  extended  to  the  buildings  erected 
on  the  soil,  there  is  a  divergence  of  views  which  is  only  to  be  explained  by 
a  fundamental  diSereuce  of  opinion  as  to  the  theoretic  priuuiplts  which 
should  be  applied.  One  doctrine  is  tliat  of  Tkur-'ton  v.  Hnncock,  VI  Mass.  220, 
7  Am.  Dec.  57,  that  a  land-owner  "builds  at  his  peril."  If  he  s-'es  his  noigli- 
bor  beginning  to  excave  the  adjacent  soil,  he  can  protect  himself  by  procur- 
ing proper  supports  at  his  own  expense.  The  posiibility  ot  such  an  outlay 
is  one  of  the  contingencies  which  the  law  presumes  him  tu  have  contem- 
plated when  he  purchased  his  property.  He  can,  if  he  prefers,  run  the  risk 
of  seeing  his  improvements  damaged,  but  in  such  a  casc^  the  law  will  only 
rscompense  him  for  the  injury  to  the  soil  itself,  and  will  entirely  ignore  the 
improvements,  except  so  far  as  it  may  appear  that  their  weight  has  caused 
the  subsidence,  upon  proof  of  which  fact  he  will  actually  have  no  redress  at 
all.  The  other  doctrine  is,  that  the  responsibility  for  estimating  the  conse- 
quences of  an  excavation  should  be  thrown  on  tlie  person  making  it.  If  the 
land  on  which  the  buildings  stand  caves  in,  the  sole  question  will  be. 
Would  there  have  been  a  subsidence  if  the  buildings  had  not  been  there?  If 
the  answer  to  this  question  is  in  the  affirmative,  the  defendant,  being  liable 
for  the  injury  done  to  the  soil  itself,  is  also  held  liable  for  all  the  incidental 
damage  which  may  result  from  the  fact  that  valuable  improvements  happen 
to  have  been  placed  upon  the  soil.  He  is  presumed  to  have  known  that  the  ' 
soil  would,  in  its  natural  condition,  have  subsided  to  a  certain  distance  out- 
side the  limits  of  his  own  excavation,  and  if  he  does  not  provide  against  that 
reijult,  he  must  take  the  consequences.  He  saw  the  character  ol  the  prop» 
erty  wliich  mi^ht  po.^sibly  be  injured,  anl  it  is  only  reasonable  that  hu 
should  pay  the  penalty  of  his  acts.  Of  these  opposing  doctrines  as  to  the 
rights  and  responsibilities  of  the  person  excavating,  the  latter  seems  to  ua 
more  consistent  with  justice.  When  a  building  is  erected  upon  a  pieoe  of 
land,  why  should  a  neighbor  be  allowed  to  act  as  though  there  were  no  such 
building  there?  The  only  answer  which  the  authoritiis  granting  him  that 
license  can  offer  is,  that  the  rights  of  the  person  injured  are  measured  by  his 
ownership  of  the  mere  soil  on  which  his  building  stands.  Such  an  answer, 
however,  manifestly  begs  the  question,  Asd  instead  of  supplying  an  equitable 
foundation  for  the  doctrine,  simply  state*  •  fteohnioal  doctrine,  which,  as  tlie 
conrt  in  the  principal  case  very  trnlj  remarks,  "  is  neither  common  sense 
nor  justice."  As  a  step  towards  reconciling  these  conflicting  theories,  we 
venture  to  make  the  following  suggestion :  All  the  authorities  are  agreed 
that  where  there  is  negligence  in  making  the  excavation,  tite  defendant  will 
be  li.ible  for  damage  done  to  buildings  on  the  land  winch  subsides:  See  (HI- 
vore  V.  Drixcoll,  122  Mass.  199,  2.3  Am.  Rep.  312,  and  other  cases  cited  iu 
the  note  to  T/iurtlon  v.   Hancock,  7  Am.    Dec.  65.     Might  not  the  conduct 
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of  a  person  wbo  nndertakes  to  make  excavations  on  land  adjacent  to  baild- 
ings,  without  taking  measnres  to  guard  against  the  natural  subsidence  of 
the  soil,  be  fairly  regarded  as  an  instance  of  that  "  omission  to  do  something 
which  a  reasonable  and  prudent  man  would  do, "  which,  according  to  a  com- 
mon definition,  constitutes  one  form  of  negligence?  Such  a  doctrine,  if 
accepted,  would  at  once  clear  the  subject  of  inconsistencies,  and  place  the 
responsibility  of  the  person  excarating  hi*  land  on  a  aimple  and  iutelligibU 
basia. 


Waddill  v.  Sbbrbb. 

[18  VlROINIA^,  1012] 

AawsoT  —  Uhdimlomd  Pkinoipal.  —  Where  one  contraoti  ai  agent  with- 
out  naming  his  principal,  who  is  unknown,  the  contract  inures  to  the 
benefit  of  the  principal  if  ratified  by  him,  and  both  are  bound  thereby. 

▲oEKCT  —  Unknowk  PRINCIPAL  —  Etidenoi  TO  DisooTKR. — When  One 
oontracts  as  agent  for  an  nnknown  principal,  parol  eridenoe  ia  admissi- 
ble  to  show  who  the  principal  was. 

AaiMCT — Unoisolosid  Principal,  when  Bound. — When  a  person  em- 
ploys an  agent  to  purchase  land  for  him,  and  the  agent  purchases  in  his 
own  name  on  terms  acquiesced  in  by  such  undisclosed  principal,  includ- 
ing the  payment  of  money  to  bind  the  purchase,  to  be  forfeited  upon  de- 
fault, the  principal  is  bound,  and  may  be  compelled  to  specifically  perform 
the  contract  of  purchase;  nor  will  the  forfeiture  of  the  earnest-money 
paid  release  the  principal  from  his  obligation  to  complete  the  purchase. 

H.  Carter  and  A.  L.  Holladay,  for  the  appellant. 
W.  W.  and  B.  T.  Crump,  for  the  appellee. 

Lacy,  J.  The  bill  in  this  case  was  filed  by  the  appellant  for 
the  specific  performance  of  a  contract  in  writing  for  the  sale  of 
the  land  of  the  plaintiff,  situated  in  Henrico  County,  near  the 
city  of  Richmond,  made  with  W.  E.  Terrell  as  agent  for  W.  E.  Se- 
bree,  the  said  agent  professing  to  be  an  agent,  but  withholding 
the  name  of  his  principal,  and  at  one  time  giving  a  fictitious 
and  false  name.  Many  devices  were  resorted  to  to  disguise 
the  real  party,  in  order  to  get  the  property  as  low  as  possible. 
It  being  thought  that  as  W.  E.  Sebree  was  a  wealthy  property 
owner,  holding  many  lots  in  a  new-made  suburban  addition 
to  the  city  of  Richmond,  that  the  plaintiff  might  demand  a 
higher  price  for  his  land  if  he  should  discover  during  the 
negotiation  that  Sebree  was  desirous  of  buying  this  property, 
which  adjoined  his  new  town.  These  are  not  detailed  here, 
as  they  do  not  affect  the  question  at  interest. 

The  negotiations  went  on  until  a  contract  was  drawn  up 
and  signed  and  sealed  between  the  plaintiff  and  Terrell,  the 
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price  to  be  twenty-two  thousand  five  hundred  dollars,  one 
third  in  cash  and  the  other  two  thirds  in  one  and  two  years' 
time,  with  interest  from  date,  secured  by  trust  deed  on  the 
property,  and  ten  days  were  allowed  the  purchaser  to  exam- 
ine the  title,  and  five  hundred  dollars  paid  in  cash  to  bind 
the  bargain,  and  the  five  hundred  dollars  to  be  forfeited  if 
Terrell  made  default. 

The  contract  was  made  February  12,  1891.  About  the  22d 
of  February  following,  a  difficulty  was  raised,  and  the  title, 
it  was  said,  was  not  good,  but  the  defect  was  never  formulated, 
and  is  claimed  to  be  unfounded,  as  Sebree  agreed  to  offer 
eighteen  thousand  dollars  cash  shortly  afterwards,  on  which 
we  have  no  opinion.  Terrell  declined  to  go  further  with  Se- 
bree in  his  concealments,  disclosed  his  principal  to  Waddill, 
and  the  one  third  cash  under  the  contract  being  now  due  and 
payment  refused  by  the  real  debtor,  Waddill  brought  suit 
against  Terrell  and  Sebree;  and  Sebree,  being  a  non-resident 
of  the  state  of  Virginia,  owning  property  in  the  state,  an  order 
of  publication  as  to  him  was  asked,  but  his  subsequent  ap- 
pearance in  the  state  gave  opportunity  to  make  personal  ser- 
vice on  him,  which  was  had,  and  an  attachment  in  equity 
levied  upon  his  real  estate  in  the  county  of  Henrico.  Terrell 
filed  his  answer  and  cross-bill,  setting  forth  the  whole  trans- 
action as  detailed  above,  and  insisted  that  Sebree  should  be 
required  to  hold  him  harmless  in  the  premises,  as  all  his  acts 
were  as  his  authorized  agent,  and  every  step  taken  by  him 
had  been  expressly  and  distinctly  directed  by  Sebree  in  per- 
son, who  was  in  Richmond,  in  concealment,  a  part  of  the 
time  under  a  false  name  registered  at  Ford's  Hotel.  Sebree 
denied  notie  of  these  things,  and  they  are  all  doubtless  per- 
fectly true,  but  he  appeared  and  moved  to  quash  the  attach- 
ment, upon  the  ground  that  the  contract  did  not  carry  his 
name  with  the  transaction,  and  that  there  was  no  debt  due 
from  hira  which  could  be  the  ground  for  an  attachment,  and 
that  the  provision  as  to  the  five-lmndred-dollar  forfeiture 
made  the  contract  an  option  which  he  could  sanction  or  re- 
ject at  his  pleasure,  as  he  was  not  bound  further  than  that 
amount  in  the  contract,  and  that  the  said  attachment  was 
issued  upon  false  suggestion  and  without  sufficient  cause. 

The  case  came  on  upon  the  foregoing,  and  upon  the  answer 
of  Terrell,  treated  as  an  affidavit  on  the  part  of  the  plaintiff; 
whereupon  the  court  abated  the  attachment,  upon  the  ground 
that  the  contract  shows  no  debt  due  to  the  plaintiff  by  the 
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lefendants,  and  dismissed  the  proceedings.  The  plaintiff, 
(Vaddill,  appealed  to  this  court  from  the  foregoing  decree. 

There  is  no  dispute  about  the  facts  stated  above.  The  de- 
fense is  made  that  Sebree  is  not  named  in  the  contract  and 
not  bound  by  it.  The  facts  being  established  that  Sebree,  the 
principal,  authorized  Terrell  to  do  for  him  the  acts  that  he 
did  do;  that  he  directed  and  procured  each  and  every  act  in 
detail  as  transacted;  that  he  approved  and  ratified  each  and 
every  act  as  done,  and  after  its  completion,  —  makes  these  acts 
his  own.  If  he  is  not  bound,  Terrell,  his  agent,  is,  and  by  his 
procurement  he  not  only  directed  Terrell  when  and  how  to 
act,  but  after  he  had  acted,  promised  to  protect  him  in  the 
premises,  but  refused  to  bind  himself  to  this  end  in  writing. 
He  is  bound  by  Terrell's  acts,  directed  by  him  for  his  own 
benefit.  If  Terrell  had  sought  to  assume  the  benefit  of  these 
acts  advantageously  to  himself,  it  would  have  been  in  fraud 
of  his  principal.  For  the  principal  to  repudiate  his  agent's 
authorized  acts,  made  by  him  for  the  benefit  of  and  at  the 
request  of  the  said  principal  is  to  operate  a  gross  fraud  upon 
Terrell,  the  agent. 

There  has  been  no  disavowal  by  the  principal  of  these  au- 
thorized acts  of  his  agent,  and  he  thus  makes  these  acts  his 
own.  When  one  contracts  as  agent  without  naming  a  princi- 
pal, his  acts  inure  to  the  benefit  of  the  party,  although  at  the 
time  uncertain  and  unknown,  for  whom  it  shall  turn  out  that 
he  intended  to  act,  provided  the  party  thus  entitled  to  be 
principal  ratify  the  contract.  And  where  the  credit  is  given 
solely  to  the  servant,  if  it  be  in  ignorance  of  who  the  princi- 
pal is,  although  with  knowledge  that  the  servant  is  acting  on 
behalf  of  another,  and  much  more  if,  without  such  knowledge, 
the  principal,  when  discovered,  is  liable.  And  parol  evidence 
is  admissible  to  show  who  is  the  principal,  when  he  is  undis- 
closed by  the  contract,  in  order  to  have  the  benefit  thereof  or 
to  be  charged  therewith;  and  in  such  case  the  principal  is 
bound  in  addition  to  the  agent,  for  the  agent  is  bound  also  by 
the  terms  of  the  contract:  Thompson  v.  Davenport,  9  Barn.  & 
C.  78;  1  Parsons  on  Contracts,  pp.  48,  50;  Mechanics'  Bank  v. 
Bank  of  Columbia,  5  Wheat.  326;  1  Minor's  Institutes,  211. 

As  was  said  by  Mr.  Justice  Johnson  in  Mechanics'  Bank  v. 
Columbia  Bank,  5  Wheat.  326:  "The  liability  of  the  principal 
depends  upon  the  facts,  —  1.  That  the  act  was  done  in  the 
exercise,  and  2.  Within  the  limits,  of  the  powers  delegated. 
These  facts  are  necessarily  inquirable  into  by  a  court  and 
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jury,  and  this  inquiry  is  not  confined  to  written  instruments 
(to  which  alone  the  principle  contended  for  could  apply),  but 
to  any  act,  with  or  without  writing,  within  the  scope  of  the 
power  or  confidence  reposed  in  the  agent."  See  also  Fleckner 
V.  United  States  Bank,  8  Wheat.  358;  Le  Roy  v.  Beard,  8  How. 
468;  Baldwin  v.  Bank  of  Newbury,  1  Wall.  241;  Bank  of  New^ 
bury  V.  Baldwin,  1  ClifF.  523. 

If  the  acts  done  and  performed  in  this  case  were  so  done  at 
the  special  instance  and  request  of  the  principal,  for  his  bene- 
fit, are  his  acts,  then  at  the  levy  of  this  attachment  he  owed 
to  the  plaintiff  seven  thousand  dollars,  at  the  time  due  and 
payable,  and  this  debt  should  be  satisfied  out  of  the  property 
of  the  defendant;  which  is  equally  true  as  to  the  residue  of 
the  purchase-money  becoming  due  and  payable.  And  there 
is  no  ground  whatever  for  the  idea  and  decision  that  the  ear- 
nest-money paid  dewn  changed  the  character  in  any  degree 
of  the  contract;  it  operated  only  as  a  part  payment  of  the  pur- 
chase-money. 

It  follows  that  the  decree  of  the  circuit  court  of  Henrico 
appealed  from  here  is  erroneous,  and  the  same  must  be  re- 
versed and  annulled.  

AoKVCY  —  Undisclosbd  Priwcipal.  —  Where  one  is  conducting  a  sep. 
ante  bnsineas  in  his  own  name  but  with  the  property  of  an  undisclosed 
principal,  the  latter  is  bonnd,  and  cannot  escape  liability  by  some  secret  lim* 
itation  on  the  authority  of  the  former:  Hubbard  v.  Tenbrook,  124  Pa.  St. 
291;  10  Am.  St.  Rep.  585,  and  note;  note  to  Eastern  R.  R.  Co.  v.  Benedict, 
66  Am.  Dec.  389.  Where  an  agent  deals  with  another  without  disclosing 
his  agency,  he  is  personally  liable,  as  i«  also  his  principal:  Jones  v.  Johnson^ 
86  Ky.  630. 

AoiNCT  —  Parol  Etidsnob  to  Establish  Undisclosed  Prinoipal.  — 
Either  agent  or  principal  may  sue  upon  a  contract  not  under  seal,  made  by 
an  agent  in  his  own  name  for  an  undisclosed  principal;  and  parol  evidence 
is  admissible  to  show  that  the  principal  was  the  real  contracting  party: 
Deilt  r.  Providenct  etc  Ine.  Co.,  81  W.  Va.  861;  13  Am.  St  Rep.  909,  and 
not*. 

AM.  art.  Rv..  Vou  XXIX  -« 
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CONNEOTIOUT    FlEE    InSURA^NCE    Co.    V,    TlLLEY. 

[88  ViBSiMiA,  1024.1 
ImvBANCS  —  Vacancy  or  Premises. — When  a  policy  of  fire  insurance 
covering  sixteen  tenemeut-houses,  with  a  separate  valnation  on  each, 
provides  that  if  the  premises  become  unoccupied,  and  so  remain  for 
twenty  days,  without  the  consent  of  the  insurer,  the  policy  shall  be 
▼oid,  no  recovery  can  be  had,  in  case  of  total  loss,  for  such  of  the  bouses 
as  have  remained  vacant  beyond  the  prescribed  time  without  the  con- 
sent of  the  insurer  after  the  insurance  attached;  nor  is  the  condition 
in  the  policy  waived  by  the  insurer  because  of  its  issuance  at  a  time 
when  the  entire  premises  were  unoccupied. 

Tumtall  and  Thorny  for  the  plaintiflf  in  error. 
Sharpe  and  HugheSj  for  the  defendant  in  error. 

Lacy,  J.  This  is  the  sequel  of  the  case  of  Tilley  v.  ConneC' 
ticut  Fire  Insurance  Co.,  86  Va.  811.  At  that  hearing  in  this 
court,  the  writ  of  error  was  to  this  court  from  the  action  of  the 
circuit  court  in  sustaining  the  demurrer  of  the  defendant  to 
the  declaration  of  the  plaintiff;  this  court  held  the  declaration 
BuflBcient,  and  reversed  the  circuit  court,  and  the  case  went 
back  and  was  tried  in  the  circuit  court,  and  verdict  and  judg- 
ment rendered  against  the  defendant  for  three  thousand  dol- 
lars, the  whole  amount  of  the  policy.  The  defendant,  having 
excepted  to  the  action  of  the  trial  court  in  giving  certain  in- 
structions and  in  refusing  others,  and  in  overruling  the  motion 
of  the  defendant  to  set  aside  the  verdict  and  grant  to  the  de- 
fendant a  new  trial,  applied  for  and  obtained  a  writ  of  error 
to  this  court.     The  case  is  as  follows:  — 

On  the  20th  of  November,  1884,  the  plaintiflf  in  error  issued 
its  policy  of  insurance,  by  which  it  insured  one  Laforme,  for 
the  benefit  of  the  defendant  in  error,  in  the  amount  of  $3,000 
on  the  eight  double-tenement  houses  of  the  said  Laforme,  — 
that  is  to  say,  as  the  policy  recites,  $187.50  on  each  tenement 
of  her  said  eight  double-tenement  houses. 

The  policy  contained  a  provision  that  "  if  the  premises  be- 
come unoccupied,  and  so  remain  for  more  than  ten  days,  with- 
out the  assent  of  the  company  indorsed  thereon,  ....  then, 
and  in  every  such  case,  this  policy  shall  become  void." 

It  was  proved  at  the  trial  that  after  the  said  buildings  were 
insured  they  became  occupied,  and  the  policy  allowed  twenty 
days  to  effect  this  occupation,  and  that  shortly  after  all  of 
them  became  unoccupied,  and  eight  of  them  were  never  after- 
wards occupied,  and  were  unoccupied  at  the  date  of  the  fire. 
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The  plaintiff  in  error  never  having  indorsed  the  consent  of  the 
company  thereto,  nor  been  notified  thereof,  as  the  policy  re- 
quires, and  now  claims  that  by  reason  of  the  tenements  be- 
coming and  remaining  vacant  for  months,  the  policy  as  to  the 
unoccupied  tenements  was  forfeited  by  the  terms  of  the  policy. 
The  defendant  in  error  insists  that,  by  reason  of  the  occu- 
pancy of  some  of  the  buildings,  the  said  buildings  were  not 
unoccupied,  but  occupied,  and  that  there  is  no  forfeiture  under 
the  conditions  attached  to  the  policy,  and  this  is  the  only 
question  to  be  determined. 

In  considering  a  contract  of  insurance,  we  are  governed  by 
the  same  rules  of  construction  which  apply  in  construing 
other  contracts.  It  is  a  contract  between  the  parties,  reduced 
to  writing,  by  which  they  have  mutually  agreed  to  be  bound, 
and  the  first  question  which  arises,  if  any  construction  be- 
comes necessary,  is.  What  appears  to  be  the  intent  of  the  par- 
ties, as  manifested  by  their  agreement  ?  and  this  intent  is 
sometimes  given  great  prominence.  Lord  Hale  once  saying 
that  "the  judges  ought  to  be  curious  and  subtle  to  invent 
reasons  and  means  to  make  acts  effectual  according  to  the 
just  intent  of  the  parties;  they  will  not,  therefore,  cavil  about 
the  propriety  of  words,  where  the  intent  of  the  parties  appear, 
but  will  rather  apply  the  words  to  fulfill  the  intent  than  destroy 
the  intent  by  reason  of  the  incufficiency  of  the  words  " :  Cross- 
ing V.  Scttdnmore,  2  Lev.  9.  The  language  of  a  policy  is  to  be 
construed  according  to  its  natural  meaning, — its  ordinary 
and  usual  signification,  —  except  where  such  a  construction 
would  render  the  words  used  senseless,  or  it  is  evident  from 
the  general  scope  and  intent  of  the  instrument  that  the  words 
were  used  in  some  other  sense:  See  Robertson  v.  French^  4  East, 
135;  Comfoot  ▼.  Fowke,  6  Mees.  «fe  W.  358;  Turley  v.  North 
American  Fir*  Ina.  Co.,  25  Wend.  374;  Home  Ins.  Co.  v.  Balti- 
more Warehouse  Co.,  93  U.  S.  527;  Murray  r.  Hateh^  6  Mass. 
465;  Home  Ins.  Co.  v.  Owathmey,  82  Va.  923. 

In  this  case,  the  insurance  was  on  sixteen  tenement-houses, 
at  $  187.50  apiece,  aggregating  $3,000  on  the  whole.  The  policy 
provides  that  "if  the  premises  become  unoccupied,"  etc.,  as 
already  stated.  What  was  meant  by  this?  Was  it  that  if 
one  house  which  was  insured  should  become  and  remain  va- 
cant, in  violation  of  the  condition,  that  then  the  whole  insur- 
ance on  the  sixteen  houses  should  be  forfeited?  or  that  if  all 
the  houses,  on  the  other  hand,  except  one,  should  become  and 
remain  unoccupied,  in  violation  of  the  policy,  then  the  policy 
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was  not  to  be  forfeited?  The  circuit  court,  by  its  action  in  in- 
structing the  jury  and  refusing  to  set  aside  the  verdict,  held 
the  latter,  because,  as  we  have  already  stated,  eight  of  the 
said  tenements  were  so  vacant;  eight  occupied.  But  we  think 
neither  of  these  propositions  is  a  reasonable  construction  of 
the  policy.  These  houses  were  separate  and  distinct,  with 
lanes  running  between, —  that  is,  the  eight  double  houses. 
They  are  not  insured  as  one  house,  but  as  sixteen  different 
houses,  which  they  might  have  been,  and  still  contiguous;  and 
a  separate  value  is  placed  on  each  —  for  what  purpose?  Ob- 
viously, to  distribute  the  insurance  among  them.  The  case 
cited  by  the  plaintiff  in  error  of  Merrill  v.  Agricultural  Ins.  Co.y 
73  N.  Y.  464,  29  Am.  Rep.  184,  is  very  much  in  point,  and 
the  reasoning  is  satisfactory.  Chief  Justice  Folger,  in  that 
case,  said:  "  It  is  plain  from  the  fact  of  a  separate  valuation 
having  been  put  by  the  parties  upon  the  different  subjects  of 
the  insurance  that  they  looked  upon  them  as  distinct  matters 
of  contract.  The  effect  of  the  separate  valuation  was  to  make 
them  so." 

It  is  contended  by  the  defendant  in  error  that  the  company 
waived  the  non-occupancy  clause  by  insuring  the  buildings 
when  vacant.  We  do  not  think  this  is  so.  The  policy  allows 
twenty  days  to  get  the  buildings  occupied,  as  they  were  new, 
and  just  nearing  completion  in  the  construction.  This  was 
a  waiver  for  twenty  days  only,  and  an  express  insistance  on 
the  non-occupancy  clause  afterwards.  This  was  the  obvious 
effect  of  the  said  provision  of  allowing  twenty  days  to  get  them 
occupied,  and  in  this  respect  is  unlike  the  cited  case:  Aurora 
F.  &  M.  Ins.  Co.  V.  Kranich,  36  Mich.  289. 

It  is  there  said:  "If,  however,  the  property  is  unoccupied 
when  the  risk  is  taken,  and  there  is  no  provision  in  the  policy 
requiring  the  insured  to  make  any  change  in  this  respect,  we 
are  of  opinion  that  the  company  would  be  liable  for  a  loss  oc- 
curring when  the  property  was  vacant,"  although  in  the  mean 
time  it  had  been  occupied. 

In  this  case,  the  limit  of  twenty  days  is  fixed  by  mutual 
agreement,  during  which  the  company  agrees  to  waive  the 
non-occupancy  clause,  after  which  time  the  insured  agrees  to 
notify  the  company  of  any  occurring  vacancy;  and  this  pro- 
vision having  been  violated  as  to  eight  of  the  houses,  the  re- 
covery should  have  been  limited  as  to  those  occupied,  and  the 
circuit  having  decided  otherwise,  its  judgment  will  be  reversed 
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and  annulled,  and  such  judgment  rendered  here  as  the  circuit 
couit  ought  to  have  rendered. 


Insprancb.  —  Signification  of  Term  "  Vacant  and  Unoocupiid,'*  in 
Insuranck  Policy:  Se«  extended  note  to  Moore  v.  Phoenix  Itu.  Co.,  10  Am. 
St.  Rep.  390;  note  to  Cook  v.  Continental  Ins.  Co.,  35  Am.  Rep.  443;  extended 
note  to  Blunier  v.  Phoenix  Ina.  Co.,  33  Am.  Rep.  832;  note  to  Poor  v.  Hum- 
boldt Ina.  Co.,  28  Am.  Rep.  230;  note  to  Alexander  v.  Oermania  etc.  Ins.  Co., 
23  Am.  Rep.  79.  A  me^e  temporary  non-occupancy  will  not  render  a  policy 
void  which  stipulates  against  nou-occupancy:  Sprinfjfield  etc.  Ins.  Co.  v.  Mc- 
Limant,  28  Neh.  846.  To  avoid  a  policy  of  fire  inanrance  stipulating  thatv 
whenever  the  buildings  insured  shall  become  vacant  the  insurance  shall 
ce  ise,  it  must  be  shown,  in  addition  to  the  fact  that  the  buildings  have  be* 
come  vacant,  that  the  risk  was  thereby  increased:  White  v.  Photiwt  Itu,  Co., 
83  M«.  279. 
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[85  West  ViBoiNtA,  15.] 
JoDOMMTS — Jaws  not  Enlaroxd  bt  Subsequent  Usurious  Aoribmsnt. 

—  A  porehaser  of  land  subject  to  a  judgment  lien  takes  it  subject  only 
to  the  amount  of  the  judgment,  and  not  subject  to  that  amount  increased 
by  usury  under  a  subsequent  agreement  between  the  judgment  debtor 
and  the  creditor. 

JuSQHBMTfl  —  FUSCHASK  OW  LaND    SuBJSOT    TO    LlIN   OT  —  Ru  JUDICATA 

—  USUBT.  —  When,  after  the  purchase  of  land  subject  to  a  judgment 
lien,  another  creditor  brings  suit  to  convene  and  enforce  liens  against 
the  lands  of  the  judgment  debtor,  but  not  against  the  land  so  purchased, 
and  without  making  the  administrator  or  heirs  of  the  purchaser  formal 
parties,  and  a  personal  decree  is  rendered  in  such  suit  against  the  origi* 
nal  debtor,  based  on  the  original  judgment  for  the  amount  thereof  in- 
ereased  by  usury  under  an  agreement  between  such  debtor  and  his 
judgment  creditor  subsequent  to  the  rendition  of  the  judgment,  and  that 
the  lands  of  the  debtor  be  sold  to  j)ay  that  and  the  other  liens  con- 
Tened,  the  administrator  and  heirs  of  the  purchaser,  in  proceedings  un- 
der  an  amended  bill  to  subject  the  lands  purchased  to  payment  of  the  first 
Judgment  debt  as  fixed  by  the  personal  decree,  are  not  estopped  from 
showing  the  usury  and  disputing  the  amount  of  the  debt  as  fixed  by  such 
decree,  although  they  proved  a  claim  in  the  convention  of  creditors. 

JWBOMBNTS  —  PURCHASB   OF  LaND   SuBJBCT  TO  LlEN   OF  —  WhBN   NOT   Af- 

VBCTKD  BT  SuBSBQUBNT  Pkoceedinos.  —  One  who  purchases  laud  sub- 
ject to  a  judgment  lien  is  not  affected  by  a  subsequent  judgment  against 
the  same  land  for  an  amount  in  excess  of  such  lien  to  which  he  was  not 
a  formal  party  and  in  which  the  true  amount  of  the  first  judgment  lien 
was  not  litigated,  and  he  may  satisfy  such  lien  by  the  payment  of  the 
amount  called  for  by  the  judgment  under  which  he  purchased. 
JvDOMBNTS  —  Conclusiveness  or  —  Dbbtor  and  Creditor.  —  A  judgment 
for  a  debt  is,  as  between  the  judgment  creditor  and  other  creditors, 
conclusive  to  establish  the  relation  of  debtor  and  creditor  and  the  just- 
ness and  amount  of  the  debt,  and  cannot  be  attacked  except  for  fraud 
or  collusion. 
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JuDOHKirrs  —  CoNCLUSiVEsr ESS  or.  —  A  judgment  for  a  debt  is  conclusive, 
not  only  between  the  parties,  but  also  as  to  strangers,  to  establish  the 
amount  and  existence  of  the  debt,  and  strangers  can  attack  it  only  for 
fraud  or  collusion. 

Judgments  —  Privity  —  Grantor  and  Grantee. — A  grautee  of  land  is 
not  affected  by  a  judgment  against  his  grantor  after  the  conveyance 
merely  because  of  privity  in  estate. 

Judgments  —  Lien  or  —  Who  Bound  bt.  —  A  judgment  adjudging  cred- 
itors'  liens  on  the  land  of  a  debtor  is  conclusive  as  between  the  lien- 
holders  proving  liens,  although  not  formal  parties,  as  to  the  amount  and 
existence  of  their  debts  for  the  purposes  of  the  liens,  and  a  personal 
judgment  against  the  debtor  for  such  liens  is  conclusive,  not  only  be- 
tween  the  creditor  and  debtor,  but  also  between  the  lien-holders,  as  to 
the  existence  and  amount  of  their  respective  debts. 

JvooMSNTS  —  LisN  07  Fartxis.  —  A  creditor  holding  a  debt  against  a  judg- 
ment debtor  constituting  a  lien  on  his  land,  who  is  not  made  a  formal 
party  to  a  judgment  adjudging  creditors' liens  on  the  land  of  the  debtor, 
and  who  does  not  prore  his  lien  in  such  proceeding,  is  thereby  barred 
from  sharing  in  the  proceeds  of  the  sale  nnder  the  decree,  except  in 
the  surplus  remaining  after  the  satisfaction  of  the  liens  decreed.  The 
debt,  as  a  personal  debt  against  the  debtor,  is  not  barred  by  such  pro- 
ceeding. 

Judomkntr  —  Libit  of  —  Trttst  Deed  —  Parties. — A  judgment  adjuilg- 
ing  creditors'  liens  on  land  of  a  debtor  will  not  bar  a  holder  of  a  debt 
by  deed  of  trust,  who  does  not  prove  his  debt,  from  sharing  in  the  pro- 
ceeds of  the  sale  under  the  decree,  unless  the  trustee  and  cestui  que  iruM 
are  made  formal  parties  thereto. 

JvDOMiNTS  —  Lien  of  —  Conclusiveness.  —  A  judgment  adjudging  cred- 
itors' liens  on  the  land  of  a  debtor  will  not  bar  a  lien  thereon  created 
by  a  former  owner  of  the  land  because  of  a  failure  to  prove  the  lien, 
unless  its  owner  is  made  a  formal  party  to  the  proceeding. 

Trust  Deed  as  Equitable  Mortcjage  —  Parties.  — Where  a  deed  conveys 
land  to  a  trustee  to  hold  for  the  separate  use  of  a  married  woman,  re- 
serving to  her  the  right  to  sell  and  to  unite  with  her  husband  and  her 
trustee  in  conveying  the  laud  at  her  election,  and  she  and  her  husband 
•zecutei^  trust  deed  to  the  land,  properly  acknowledged  and  recor<led,  to 
which  the  trustee  is  not  a  formal  party,  but  which  he  approves  by  sealed 
writing  attached  thereto,  the  trust  deed,  though  not  sufficient  to  pass 
the  legal  title  for  want  of  the  trustee  as  a  formal  party,  is  sufficient  as 
an  eqnitHble  mortgage 

DfiEDs. — Ckrtificatb  of  Acknowledgment  of  a  Deed  bt  a  Marriri* 
Woman  which  does  not  state  in  what  county  it  was  taken  is  sufTicieiit 
if  the  caption  designates  a  particular  state  and  county.  It  will  l>e  pre- 
sumed that  the  act  occurred  in  that  county. 

V  (ED — Ckrtificate  of  Acknowledgment  of  Married  Womak  to  her 
deed  of  trust,  if  otherwise  sniiicient,  is  not  vitiated  by  the  fact  that  it 
certifies  that  she  "  signed  "  instead  of  "executed  "  the  deed.  The  word 
"  signe<l,"  in  this  connection,  is  equivalent  to  the  word  "  ezeoated,"  need 
in  the  statute. 

/.  W.  Harris,  for  the  appellant!. 

A.  F.  Mathews,  for  the  appellee. 
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BsANNoN,  J.  In  1890,  W.  G.  Bensimer  filed  his  bill  in  the 
circuit  court  of  Greenbrier  County  against  John  P.  Fell,  to 
assert  the  lien  of  a  judgment  in  favor  of  Bensimer  against 
Fell,  to  convene  the  lien-holders,  and  sell  Fell's  lands  for  the 
payment  of  the  liens.  The  suit  was  in  behalf  of  Bensimer 
and  all  other  holders  of  liens,  and  a  reference  having  been 
made  to  a  commissioner  in  chancery,  he  reported  various  liens 
against  Fell's  lands,  and  they  were  sold.  One  of  the  liens  re- 
ported was  based  on  a  judgment  of  date  the  10th  of  January, 
1878,  in  favor  of  J.  Whitehill  against  Fell,  for  $843,  owned  by 
Alexander  F.  Mathews,and  reported  in  his  favor.  Mathews 
claimed  that  he  had  entered  into  an  agreement  with.  Fell  by 
which  Fell  agreed  to  pay  an  additional  sum  in  consideration 
of  the  forbearance  of  Mathews  to  enforce  said  debt,  and  that 
according  to  that  agreement,  this  debt  would  amount  to 
$2,246.65  on  November  10, 1886;  but  the  commissioner  stated 
that,  though  there  was  no  plea  of  usury  by  Fell,  he 
thought  he  must  be  governed  by  the  judgment,  and  calculate 
interest  at  the  lawful  rate,  and  so  he  reported  the  debt  as  of 
that  date  at  $1,294.14.  Mathews  excepted  to  the  report  for 
that  cause,  and  the  court  sustained  his  exception,  and  decreed 
the  debt  against  Fell  at  $2,246.65.  The  lands  sold  did  not 
pay  off  all  the  debts  decreed,  and  the  Mathews  debt  was  in 
large  part  unpaid,  and  an  amended  bill  was  then  filed  to  bring 
into  the  cause  and  sell,  for  such  of  the  unpaid  debts  as  were 
liens  thereon,  lands  which  had  been  sold  by  Fell,  namely,  an 
undivided  half  of  a  tract  of  111  acres  conveyed  to  the  Crook- 
shanks  by  Fell,  and  an  undivided  half  of  a  tract  of  700  acres 
called  the  "  Sinking  Creek  Tract,"  conveyed  by  Fell  to  A.  S. 
Skaggs.  Skaggs  being  dead,  his  heirs  were  made  formal  par- 
ties by  this  amended  bill.  The  cause  was  again  referred  to  a 
commissioner  to  report  the  debts  of  Fell  constituting  liens  on 
any  lands  formerly  owned  and  aliened  by  Fell,  and  all  lands 
formerly  owned  by  him  on  which  said  debts  were  liens.  The 
commissioner,  under  this  second  reference,  reported  the  said 
Mathews  debt  as  a  lien  on  the  land  conveyed  by  Fell  to  Skaggs, 
computing  it  on  the  basis  of  the  amount  of  the  judgment  of  $843, 
computing  interest  on  it  at  six  per  cent  from  the  date  from  which 
it  ran  under  the  letter  of  the  judgment,  crediting  $266.40  as  re- 
alized on  it  from  the  land  sold  under  the  first  decree.  He  made 
a  special  statement  of  this  debt,  stating  its  principal  as  $2,246.65, 
as  fixed  by  th^  decree  which  had  been  entered  in  the  cause. 
Mathews  excepted  to  it.     His  exception  claims  that  the  com- 
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missioner  erred  as  to  interest,  and  that  he  should  have  adopted 
as  the  principal  of  said  debt  the  sum  decreed  by  the  above- 
mentioned  decree,  $2,246.65,  and  given  interest  from  its  date, 
instead  of  adopting  the  amount  of  the  original  judgment  for  a 
principal.  The  court  adopted  the  theory  of  this  exception, 
and  carried  it  into  decree  by  subjecting  the  land  conveyed  by 
Fell  to  Skaggs  to  the  payment  of  $2,091.09,  the  sum  due 
Mathews  on  that  basis.  The  administrators  of  Skaggs  appeal 
from  this  decree. 

The  appellants  say  that  the  amount  decreed  for  the  Math- 
ews debt  is  too  large.  On  the  date  of  the  conveyance  from  the 
judgment  debtor  Fell  to  A,  S.  Skaggs,  there  had  beev  rendered 
and  docketed  the  judgment  on  which  this  Mathews  debt  is 
based,  and  of  the  amount  of  that  judgment,  with  lawful  inter- 
est as  called  for  by  it,  Skaggs  had  notice;  and  the  mere  agree- 
ment made  between  Fell  and  Mathews,  by  which  Fell  agreed 
that,  in  consideration  of  forbearance,  there  was  due  on  the 
judgment  on  November  20,  1886,  $2,246.65,  a  sum  largely  in 
excess  of  the  amount  called  for  by  the  judgment,  whatever 
might  be  its  effect  as  between  Mathews  and  Fell,  could  not 
operate  as  against  the  purchaser,  Skaggs,  to  increase  the  debt 
over  the  amount  which  the  judgment,  as  docketed,  would 
demand.  Of  the  large  excess  over  the  call  of  the  judgment 
the  purchaser  had  no  notice.  It  surely  would  not  be  a  part 
of  the  judgment  as  to  him.  In  Barbour  v.  Tompkins,  31  W. 
Va.  410,  it  is  held  that  where  a  bond  calls  for  payment  of  in- 
terest annually,  and  is  secured  by  deed  of  trust,  and  interest 
notes  are  given  for  the  interest  after  it  accrued,  which  bear 
interest,  as  between  the  parties  the  trust  will  secure  the  inter- 
est on  the  new  interest  notes,  but  that  such  interest  cannot 
avail  as  against  subsequent  creditors  and  purchasers.  The 
same  principle  applies  here.  This  is  so  whether  the  excess 
beyond  the  legal  call  of  the  judgment  is  based  on  usury  or 
other  consideration.  It  is  a  question  of  want  of  notice  to  the 
purchaser  as  to  such  excess  at  the  date  of  his  purchase. 

But  the  appellee  Mathews  contends  that  as  in  the  first  de- 
cree (that  of  November  20,  1886)  his  debt  was  ascertained  to 
be,  by  reason  of  such  agreement,  $2,246.65,  that  fixes  that 
amount  conclusively  as  the  measure  of  his  demand,  not  only 
as  against  Fell,  but  us  against  tlie  land  conveyed  to  Skaggs. 
The  aduiinistrutors  and  heirs  of  Skaggs  were  not  formal  par- 
ties when  that  decree  was  pronounced,  and  the  decree  is,  on 
common-law  principles,  a  nullity  as  to  them.     There  was. 
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however,  an  order  of  reference  directing  the  convention  of  all 
the  lien-holders;  and  notice  was  published  to  lien-holders  un- 
der section  7,  chapter  139,  Code  of  1887;  and  a  convention  of 
lien-holders  was  had;  a  report  of  liens  was  made  by  the  com- 
missioner; and  the  court  acted  upon  the  report,  decreed  the 
liens,  and  fixed  their  amounts  and  priorities  as  to  the  lands 
still  owned  by  the  judgment  debtor  Fell,  then  the  only  land 
involved  in  the  suit,  and  directed  their  sale;  and  besides, 
made  a  personal  decree  against  Fell  in  favor  of  Mathews  for 
an  amount  based  on  such  agreement  between  them;  and 
moreover,  these  administrators  of  Skaggs  had  a  certain  debt 
reported  among  the  liens  against  Fell's  land. 

What,  in  these  circumstances,  is  the  effect  of  that  decree 
fixing  the  Mathews  debt  at  a  certain  amount?  Is  it  a  final- 
ity and  a  bar  against  the  administrators  of  Skaggs,  prevent- 
ing them  from  asserting  that  it  was  not  the  true  amount  of 
that  debt,  except  only  for  the  purposes  of  the  cause  as  it  then 
stood,  —  that  is,  as  between  the  various  creditors  of  Fell  as 
regards  the  only  land  then  in  the  cause, — that  is,  Fell's  land  ? 
or  does  it  go  further  in  its  operation,  and  act  against  both 
the  administrators  and  heirs  of  Skaggs,  and  estop  them  from 
contesting  the  amount  of  the  Mathews  debt  when  sought  to 
be  enforced  against  land  not  belonging  to  Fell,  but  which 
he  had  conveyed  away?  Before  chapter  126,  Acts  of  1882, 
amending  and  re-enacting  chapter  139  of  the  code,  it  was 
common  to  direct  the  convention  of  lien-creditors  of  a  debtor 
by  publication  in  a  suit  to  subject  his  land  to  a  judgment, 
whether  brought  by  one  judgment-creditor  only,  or  by  one  for 
himself  and  others;  and  any  creditor  filing  his  claim  before  a 
commissioner  became  an  informal  party,  and  bound  as  effec- 
tually by  the  decrees  in  the  cause  as  if  he  had  been  made  a 
formal  party:  Arnold  v.  Casner,  22  W.  Va.  444;  Bilmyer  v. 
Sherman,  23  W.  Va.  662.  But  a  creditor  not  appearing  could 
not  be  so  bound. 

No  doubt  the  amounts  of  the  debts  of  the  various  lienors 
against  their  common  debtor,  as  fixed  by  a  decree  in  case  of 
such  a  convention  of  creditors,  would  be  final  for  all  purposes, 
as  between  the  debtor  and  such  creditors,  and  conclusive  as 
between  the  creditors,  for  the  purpose  of  that  cause,  as  to  the 
land  of  the  debtor  sought  to  be  sold;  and  it  would,  as  between 
the  creditors,  not  because  of  the  statute,  but  on  general  prin- 
ciples of  law,  being  conclusive  as  between  the  debtor  and  his 
creditors,  be  conclusive  as  to  the  existence  and  amounts  of 
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the  various  debts  decreed  against  the  debtor  by  decree  bind' 
ing  him,  as  a  personal  decree,  in  other  litigation  between  such 
creditors,  or  touching  other  property  than  that  decreed  to  sale 
in  the  cause  in  which  such  decree  was  made.  I  take  it  that 
the  act  of  1882,  making  section  7,  chapter  139,  as  it  appears 
in  the  edition  of  1887  of  our  code,  does  not  change  the  law  as 
regards  this  point,  —  that  is,  it  does  not  give  the  decree  any 
more  force  than  it  had  before,  as  between  parties  proving 
debts  either  as  between  them  and  their  debtor,  or  as  between 
themselves.  It  does  require  that  before  a  sale  for  a  judgment 
there  must  be  a  reference  and  notice  to  lien-holders,  and  it 
does  prescribe  the  particular  notice,  and  it  does  give  the  de- 
cree a  force  as  to  the  creditors  not  presenting  debts  which  it 
did  not  possess  before  the  act  of  1882,  by  barring  them  from 
afterwards  asserting  liens  on  the  land,  and  thus  more  effectu- 
ally protects  purchasers  under  the  decree;  but  it  does  not 
otherwise  impart  any  additional  effect  to  the  decree.  But 
there  is  a  reason  why  in  this  case  the  administrators  of  Skaggs 
are  not  precluded  by  that  decree  from  showing  that  the  amount 
of  the  Mathews  debt  as  fixed  by  it  is  too  large,  and  it  is  this: 
that  the  ground  on  which  that  debt  reached  the  amount  given 
by  the  decree  is,  that  it  was  for  the  forbearance  of  money,  — 
that  is,  usury, — and  that  such  defense  is  personal  to  the  debtor, 
and  cannot  be  made  by  any  other  creditor,  if  the  debtor  be  liv- 
ing, and  even  the  subpurchaser  of  land  bound  by  a  previous 
usurious  lien  against  a  former  owner  cannot  defend  his  land 
on  the  score  of  usury  in  such  previous  lien:  Spengler  v. 
Snapp,  5  Leigh,  478;  Crenshaw  v.  Clark,  5  Leigh,  65;  Lee  v. 
Feamster,  21  W.  Va.  108;  45  Am.  Rep.  549;  Barbour  v.  Tomp- 
Hns,  31  W.  Va.  410. 

Therefore,  if  the  administrators  and  heirs  of  Skaggs  had 
attempted  to  plead  usury  against  this  debt  before  the  com- 
missioner on  the  first  reference  or  in  court  before  the  amended 
bill  bringing  in  the  Skaggs  land,  their  plea  would  have  been 
unavailing;  and  it  is  well  settled  that  before  a  judgment,  as 
Buch,  can  be  an  estoppel,  the  party  must  have  had  right  to 
make  defense:  1  Greenl.  Ev.,  sec.  535;  Bigelow  on  Estoppel, 
98;  Herman  on  Estoppel,  sec.  135;  Munford  v.  Overseers,  2 
Rand.  318.  So  I  conclude  that  said  decree  does  not,  propria 
vigore,  sliut  out  the  representative  of  Skaggs  from  showing 
that  the  decree  does  not  fix  the  proper  amount  legally  due  for 
the  Mathews  debt  in  defense  of  their  land,  simply  because  tlie 
aJministrators  were  quasi  parties,  or  because  of  any  peculiar 
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force  of  the  suit  as  a  creditors'  suit,  under  chapter  139  of  the 
code;  and  I  will  add  that  it  certainly  cannot  be  conclusive 
against  Skaggs's  heirs,  —  1.  Because  they  were  in  no  sense 
parties;  and  2.  Because,  even  if  conclusive  as  to  his  adminis- 
trators, that  would  not  make  it  binding  on  the  heirs,  as  there 
is  no  privity  between  them:  McKay  v.  McKay^s  AdmWs,  33  W. 
Va.  724;  Saddler  v.  Kennedy,  26  W.  Va.  636.  Here  it  is  the 
land  of  the  heirs  which  is  to  be  affected  by  the  decree. 

But  outside  of  the  peculiar  character  of  the  suit  as  a  cred- 
itors' suit,  and  of  the  fact  of  the  appearance  of  the  adminis- 
trators therein  to  prove  a  debt,  there  is  the  personal  decree 
for  the  Mathews  debt  against  his  debtor,  Fell.  Treat  it  as 
recovered  in  any  form  of  proceeding  to  which  the  administra- 
tors were  in  no  sense  parties,  and  the  question  has  occurred 
to  my  mind  whether,  as  the  decree  is  conclusive  on  Fell,  the 
Skaggs  heirs,  claiming  land  bound  by  the  judgment  under  a 
purchase  from  the  judgment  debtor,  must  accept  the  amount 
of  the  debt  as  decreed  as  a  finality.  Can  a  person  claiming 
land  under  a  judgment  debtor,  who  is  sued  to  hold  the  con- 
veyance voluntary  or  fraudulent  in  fact,  dispute  the  amount 
of  the  debt?  There  seems  to  be  a  great  difference  of  opinion 
and  decision  on  this  question.  Those  who  hold  against  the 
conclusiveness  of  the  judgment  argue  that  as  the  grantee  was 
no  party  to  the  suit  in  which  the  judgment  was  rendered,  it 
ought  not  to  bind  him  conclusively,  but  only  prima  facie,  if 
at  all,  as  to  the  fact  of  indebtedness  and  its  amount,  because 
it  is  a  rule  that  strangers  are  not  bound  by  a  judgment;  while 
others  argue  that,  being  conclusive  between  the  parties,  it  is 
conclusive  also  as  to  third  parties,  except  that  it  may  be 
shown  to  have  been  obtained  by  fraud  or  collusion. 

Wait  on  Fraudulent  Conveyances,  sec.  270,  says  that 
when  the  judgment  is  conclusive  between  the  parties  it  is 
*'  competent  evidence  tending  to  prove  the  debt,  even  as  to 
third  parties,  until  something  is  shown  to  the  contrary  by 
way  of  impeachment.  A  third  party  may,  as  a  general  rule, 
show  that  the  judgment  was  collusive,  and  not  founded  on 
actual  indebtedness  or  liability.  Were  the  rule  otherwise,  the 
greatest  injustice  would  result,  since  a  stranger  to  the  record 
cannot  ordinarily  move  to  vacate  the  judgment  or  prosecute 
a  writ  of  error  or  appeal." 

Bump  on  Fraudulent  Conveyances,  576,  states  the  rule  to  be 
as  follows:  "Judgment  may  be  impeached  collaterally  by 
proof  that  the  court  had  no  jurisdiction,  or  that  it  was  obtained 


March,  1891.]  Bensimer  v.  Fell.  781 

by  fraud  or  collusion,  or  that  it  was  entered  illegally,  but  not 
beyond  this;  and  where  a  judgment  in  a  personal  action  is 
not  liable  to  either  of  these  objections,  whether  rendered  by 
default  or  confession,  or  after  contestation,  it  is  conclusive 
evidence  to  establish  both  the  relation  of  debtor  and  creditor 
between  the  parties,  and  the  amount  of  the  indebtedness,  and 
cannot  be  collaterally  impeached  in  another  suit  where  sucb 
relation  and  indebtetlness  are  called  in  question." 

In  Bigelow  on  Estoppel,  142,  it  is  laid  down  that  a  judg- 
ment in  favor  of  A  against  B  cannot  be  disputed  by  C,  except 
on  the  ground  that  a  fraud  against  creditors,  of  whom  he  i» 
one,  or  against  himself  in  some  other  relation,  e.  g.,  as  surety, 
has  been  committed,  nor  can  the  amount  of  the  judgment  be 
contradicted.  Third  parties  cannot  object  when  those  who 
have  exclusive  right  to  settle  a  question  have  done  so  without 
fraud. 

2  Black  on  Judgments,  sec.  605,  states  the  rule  to  be,  that 
a  "judgment  obtained  without  fraud  or  collusion  is  conclusive 
evidence,  in  suits  between  creditors  in  relation  to  the  property 
of  the  debtor,  of  the  fact  and  the  amount  of  the  indebtedness 
of  the  latter."  Prima  facie  only,  according  to  Barton's  Chan- 
cery Practici ,  537. 

In  the  opiiuon  in  Chamberlayne  v.  Temple,  2  Rand.  395, 
14  Am.  Dec.  786,  it  is  said  that  a  judgment  against  donor 
establislies  a  debt  against  donee,  unless  impeached  on  the 
ground  of  fraud  or  for  any  other  just  ground.  The  words 
"any  other  just  ground"  are  very  indefinite  in  this  instance. 

In  Garland  v.  Rives,  4  Rand.  282,  15  Am.  Dec.  756.  a  case 
to  Bet  aside  a  fraudulent  conveyance,  it  is  held  that  the  judg- 
ement against  the  grantor  ia  prima  facie  evidence  against  the 
debtor  or  mere  strangers,  unless  they  can  impeach  it  on  the 
ground  of  fraud,  or  by  showing  that  a  full  defense  was  not 
made,  and  can  produce  new  proof  showing  that  the  debt  was 
not  due.  This  leaves  the  door  quite  widely  open:  See  2 
Lomax's  Digest,  341. 

My  own  conclusion,  on  an  examination  of  the  many  caBes 
bearing  on  the  subject,  is,  that  a  judgment  for  a  debt  is,  as 
between  the  judgment  creditor  and  other  creditors,  conclusive 
to  establish  the  relation  of  debtor  and  cre<litor  and  the  Just- 
ness and  amount  of  the  debt,  and  cannot  be  attacked,  except 
for  fraud  or  collusion;  and  also  that  such  judgment  is  evi- 
dence to  the  same  extent  against  those  claiming  property  that 
may  be  affected  by  the  judgment  derived  from  the  judgment 
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-debtor,  for  the  reason  that  parties  claiming  property  under 
the  judgment  debtor  are  his  privies  in  estate,  since  they  claim 
under  him  the  property  affected  by  the  judgment;  and  it  is  a 
■cardinal  rule,  applicable  to  judgments,  that  they  bind  par- 
ties and  privies,  whether  in  blood,  law,  or  estate.  This  rule 
is  modified  by  our  own  statutes  requiring  docketing  of  judg- 
ments, etc.  But  it  is  a  rule,  that  to  bind  a  man  as  privy 
in  estate,  he  must  have  acquired  his  interest  after  the  judg- 
mtnt,  not  before.  A  grantee  of  land  is  not  affected  by  a 
judgment  against  the  grantor  after  the  conreyance:  2  Black 
on  Judgments,  sec.  549;  Freeman  on  Judgments,  sec.  162; 
Bigelow  on  Estoppel,  135;  1  Greenl.  Ev.,  sec.  536;  Kitty  v. 
Fitzhughj  4  Rand.  600. 

The  conveyance  of  the  Sinking  Creek  land  by  Fell  to 
fikaggs  was  before  Mathews's  decree.  Thus  far  I  find  no  rea- 
«on  to  charge  the  land  conveyed  by  Fell  to  Skaggs  with  the 
amount  of  the  Mathews  debt,  as  fixed  by  the  said  decree. 
But  Mathews  brings  forward  another  ground  on  which  he 
would  charge  it  with  that  amount.  The  facts  pertinent  to 
this  point  are  as  follows:  This  moiety  of  the  Sinking  Creek 
land  which  Mathews  seeks  to  subject  to  his  debt  was  con- 
veyed, on  the  27th  of  September,  1878,  by  Fell  to  Skaggs,  for 
the  consideration  of  five  thousand  dollars,  the  agreement  be- 
tween them  touching  the  purchase-money  providing  that  of 
«aid  five  thousand  dollars  "  the  sum  of  three  thousand  dollars 
is  to  be  paid  in  cash,  but  the  other  two  thousand  dollars  only 
as  follows,  as  there  are  now  certain  judgments  binding  said 
land,  and  said  Fell  cannot  make  title  thereto  free  from  en- 
cumbrances, that  is  to  say,  in  manner  and  form  as  follows: 
After  the  said  Fell  shall  have  satisfied  all  of  said  judgments, 
viz.,  by  said  A.  8.  Skaggs  entering  satisfaction  of  a  certain 
debt,  now  amounting  to  $1,950,  due  from  said  Fell  to  said 
Skaggs,  and  secured  by  trust  deed  upon  what  is  known  as 
the  'Creigh  property,'  near  the  town  of  Frankford,  and  by 
paying  to  said  Fell  $50  in  money,  with  interest  thereon  from 
this  date  until  paid.  But  it  is  expressly  provided  that  no 
part  of  said  two  thousand  dollars  shall  be  paid  as  aforesaid, 
nor  shall  the  same  be  considered  as  due,  until  the  whole  of  the 
judgments  on  the  land  first  above  mentioned  shall  have  been 
satisfied  by  said  Fell  as  aforesaid."  Fell  receipted  for  $3,050 
of  the  purchase-money  under  the  agreement.  Of  that  money, 
$2,700  was  paid  to  Fell  with  the  understanding  that  it  shouhi 
be  paid  on  said  judgments,  and  he  did  pay  $2,575  of  it  thereon. 
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The  remaining  $350  never  went  to  Fell's  hands,  but,  by 
agreement,  Skaggs  was  to  pay  it  and  did  pay  it  on  said  judg- 
ments. The  facts  agreed  show  that  said  Fell  agreed  to  dis- 
charge all  such  judgments,  as  also  do  said  agreements  show 
that  fact.  On  September  28,  1875,  Lewis  S.  Creigh,  and 
Elizabeth,  his  wife,  made  a  paper  purporting  to  be  a  deed  of 
trust  on  the  tract  of  350  acres  of  land  called  the  "Creigh 
tract,"  to  secure  to  said  A.  S.  Skaggs  a  bond  for  $1,500,  with 
interest  from  September  28,  1875,  given  by  Creigh  and  wife. 
This  land  was  sold  January  15,  1878,  by  James  Withrow, 
trustee  for  Mrs.  Creigh,  and  Mrs.  Creigh  and  her  husband  to 
said  J.  P.  Fell,  for  the  consideration  of  $5,000;  and  as  a  part 
of  such  consideration,  Fell  assumed  the  payment  of  the  debt 
due  from  said  Creigh  and  wife  to  said  Skaggs,  amounting  then 
to  $1,844.58,  secured  by  said  deed  of  trust,  and  this  contract 
retained  a  lien  for  purchase-money.  This  tract  was  after- 
wards decreed  to  be  sold  as  the  property  of  Fell  by  the  de- 
cree already  spoken  of  as  having  been  rendered  on  November 
20,  1886,  and  was  sold  and  purchased  by  said  Mathews. 

Now,  Mathews  contends  that,  under  the  terms  of  the  sale 
by  Fell  to  Skaggs  of  the  Sinking  Creek  land,  Skaggs  has  in 
his  hands  $1,950,  bearing  interest  from  September  27,  1878, 
retained  by  him  to  pay  judgments  against  that  land,  and  to 
indemnify  him  against  such  judgments,  which  is  ample  to 
pay  his  debt,  according  to  the  amount  fixed  by  the  decree, 
and  that  this  is  Fell's  money;  and  as  his  decree  is  conclu- 
sive on  Fell  as  to  the  amount  of  the  debt,  and  as  he  does  not 
plead  usury,  it  does  not  lie  in  the  mouth  of  Skaggs's  represent- 
atives to  plead  it,  and  thus  cut  down  the  debt  to  the  amount 
called  for  by  the  original  judgment;  and  that  to  do  so  would 
not  be  for  the  protection  of  Skaggs's  estate,  but  for  Fell's  pro- 
tection against  usury,  and  he  has  asked  no  protection. 

Now,  if  we  assume  as  true  that,  as  between  Fell  and  Skaggs, 
the  contract  allowing  Skagys  to  pay  judgments  would  not  be 
confined  to  the  amount  binding  the  land  at  the  date  of  their 
contract,  but  that  Skaggs  would  be  justifiable  in  paying  the 
debt  in  question  as  its  amount  was  enlarged  by  said  subse- 
quent decree,  yet  that  does  not  reach  the  length  of  the  ques- 
tion as  made  by  the  facts.  If  we  could  say  that  Fell  would 
get  any  balance  of  the  fund  in  Skaggs's  hands  left  after  cutting 
down  the  debt  to  the  jjroportions  of  ti)e  original  judgnient,  we 
might  agree  to  the  proposition  of  the  appellee  Mathews.  If 
Skaggs  had  no  interest  in  such  balance,  we  might  entertain 
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this  proposition.  But  it  is  the  fact  that  the  argument  of  the 
appellee  treats  this  balance  as  if  it  were  Fell's  property,  and 
as  if  Skaggs  had  no  interest  in  it,  which  is  the  fault  of  that 
argument.  If  Skaggs,  under  his  agreement  of  purchase  from 
Fell,  has  the  right  to  apply  on  the  debt  due  him  from  Creigh 
any  balance  after  satisfying  judgments,  he  may  insist  that 
the  amount  of  those  judgments  shall  be  as  called  for  by  them, 
as  existing  at  the  date  of  his  purchase. 

Then  has  Skaggs  (or  rather,  have  his  representatives)  a 
right  to  apply  such  balance  to  their  debt?  Fell,  as  part  of 
the  consideration  for  the  350-acre  Creigh  tract,  had  assumed 
to  pay  to  Skaggs  the  debt  due  him  from  Creigh,  and  thus 
became  personally  bound  for  it;  and  afterwards  he  sold  to 
Skaggs  the  Sinking  Creek  land,  leaving  in  Skaggs's  hands 
$1,950  to  go  on  this  debt  if  not  required,  or  so  far  as  not  re- 
quired, to  pay  judgments  on  said  Sinking  Creek  land.  Such 
is  the  plain  aieanmg  cf  the  contract.  Had  Fell  paid  such 
judgments,  clearly  he  could  not  have  demanded  the  $1,950; 
but  Skaggs  could  have  applied  it  on  the  Creigh  debt.  Skaggs 
had  right  against  Fell  to  apply  such  balance  on  his  debt  due 
from  Creigh,  and  to  pay  oflf  the  judgment  of  J.  Whitehill  as- 
signed to  Mathews  at  an  amount  fixed  by  its  principal,  $843, 
with  interest  at  the  rate  of  six  per  cent  per  annum  from  the 
twenty-ninth  day  of  December,  1877,  and  the  costs  of  such 
judgment,  and  his  administrators,  or  the  land  purchased  by 
him  of  Fell  and  descending  to  his  heirs,  could  not  be  charged 
with  more. 

It  is  urged  here  that  said  Creigh  deed  of  trust  itself  creates 
no  lien,  because  of  the  inefficacy  of  the  deed  of  trust  to  create 
a  lien,  for  the  reason  that  the  land  was  vested  in  Withrow, 
trustee,  for  Mrs.  Creigh,  and  Withrow  is  not  a  party  to  the 
deed  of  trust;  whereas  the  conveyance  to  him  as  trustee  pro- 
vided that  he  must  unite  in  any  deed  conveying  it;  and  also 
because  Mrs.  Creigh  did  not  properly  acknowledge  the  deed. 
If  even  this  be  so,  yet  the  fact  remains  that  Fell  received  a 
valuable  consideration  in  the  conveyance  to  him  of  the  350 
acres  from  Creigh  and  wife  for  assuming,  and  he  did  assume, 
the  payment  of  this  debt.  Mrs.  Creigh,  out  of  the  purchase- 
money,  devoted  enough  to  pay  this  debt;  and  Fell  could  not 
himself  be  permitted  to  say,  after  thus  being  paid  for  paying 
this  Creigh  debt,  that  the  deed  of  trust  making  it  a  lien  was 
not  effective  to  create  a  lien,  disregarding  the  fact  that  both 
the  bond  and  deed  of  trust  create  a  personal  debt  as  to  Mrs. 
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Creigh,  and  she,  in  thus  devoting  the  proceeds  of  her  land  to 
it,  still  recognized  it  as  a  just  debt.  Though  Skaggs  was  not 
a  party  to  the  contract  between  Fell  and  Creigh,  yet  he  could 
sue  Fell  for  his  debt  on  his  assumpsit  of  it,  under  the  code  of 
1887,  c.  71,  sec.  2:  See  Browne  on  Statute  of  Frauds,  259, 
note  1,  sec.  166;  Hooper  v.  Hooper,  32  W.  Va.  535;  opinion, 
p.  670,  in  Johnson  v.  McClung^  26  W.  Va.  659;  Wharton  on 
Contracts,  sec.  785. 

Let  us  now  inquire  whether  the  instrument  made  by  Creigh 
and  wife  for  a  deed  of  trust  is  effectual  to  create  a  lien.  The 
first  reason  assigned  against  its  having  such  effect  is,  that  the 
deed  from  Allen  S.  Livesay  and  wife  to  James  With  row,  trus- 
tee, conveys  the  land  to  Withrow  to  be  held  for  the  sole  and 
separate  use  of  Elizabeth  A.  Creigh,  "  expressly  reserving, 
however,  to  the  said  Elizabeth  A.  Creigh  the  right  to  sell  and 
unite  with  her  husband  and  her  said  trustee  in  conveying  all 
or  any  part  of  said  lands,  whenever  she  may  elect  to  so  do"; 
and  said  deed  of  trust  was  made  between  Lewis  S.  Creigh  and 
Elizabeth  A.  Creigh,  his  wife,  of  the  first  part,  J.  P.  Fell  of 
the  second,  and  A.  S.  Skaggs  of  the  third  part;  and  Withrow 
is  not  a  party  to  the  deed,  though  at  the  foot  of  the  deed,  be- 
low the  signatures,  is  a  sealed  writing  signed  by  Withrow, 
trustee,  of  the  same  date  with  the  deed,  agreeing  that  the 
trust  might  be  executed,  and  in  the  event  that  a  sale  of  the 
lands  named  in  it  should  have  to  be  made,  he  would  unite  in 
the  deed.  Plainly,  the  grantors  Livesay  intended  the  land 
for  the  absolute  benefit  of  Mrs.  Creigh,  and  to  give  her  power 
to  sell  whenever  she  might  elect  to  do  so.  The  language  of 
the  deed  does  not  plainly  require  her  husband  and  trustee  to 
unite  to  sell  it.  The  grantors'  purpose  plainly  was  to  confer 
a  separate  estate  upon  Mrs.  Creigh,  and  iinest  her  with  full 
power  of  alienation,  vesting  only  the  dry  legal  title  in  the 
trustee,  to  be  subservient  to  the  will  of  the  cestui  qui  trust, 
Mrs.  Creigh. 

It  does  seem  to  me  that  a  valid  deed  made  by  Mrs.  Creigh 
and  her  husband  would,  without  the  trustee's  being  a  party  to 
it,  transfer  a  good  equitable  title,  and  operate  as  an  impera- 
tive direction  to  the  trustee  to  hold  the  estate  to  the  use  of 
the  purchaser,  and  to  convey  it  to  such  purchaser,  according 
to  principles  stated  in  Averett  v.  Lipseomhe,  76  Va.  404;  and 
that  a  court  of  equity  would  compel  the  trustee  to  convey  iho 
legal  estate  to  the  purchaser:  Hill  on  Trustees,  278.  Here 
is  an  instrument  signed  by  husband  and  wife,  purporting  to 
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convey  land  to  secure  a  debt,  and  approved  by  the  trustee. 
All  the  concurrence  by  trustee  and  husband  contemplated  by 
the  deed  from  Livesay  is  thus  evinced,  only  that  the  trustee 
is  not  made  a  formal  party  so  as  to  pass  the  legal  title.  But 
the  intent  of  all  parties  is  shown,  and  that  intent  fully  meets 
the  real  design  of  the  deed  from  Livesay.  If  such  an  instru- 
ment have  a  legal  certificate  of  the  privy  examination  and 
acknowledgment  of  the  married  woman,  and  be  recorded,  why 
should  it  not  be  an  equitable  mortgage,  under  the  doctrine 
of  courts  of  equity  that  any  writing  used  for  the  purpose  of 
binding  property  as  security  for  a  debt,  though  informal,  and 
insufficient  as  a  common-law  instrument,  but  showing  that 
the  parties  intended  it  to  operate  as  a  mortgage  or  deed  of 
trust,  will  be  an  equitable  mortgage?  Wayt  v.  Carwithen,  21 
W.  Va.  516;  Fidelity  etc.  Co.  v.  Shenandoah  etc.  R.  R.  Co.,  33 
W.  Va.  761;  Atkinson  v.  Miller,  34  W.  Va.  115.  Any  instru- 
ment made  by  a  married  woman  must,  to  bind  the  corpus  of 
her  real  estate,  be  acknowledged  duly,  and  be  recorded,  before 
it  can  be  at  all  operative,  because  otherwise  it  is  void,  unless 
the  conveyance  conferring  the  separate  estate  confers  a  mere 
power  of  appointment  on  her,  and  dispenses  with  privy  exam- 
ination, which  I  think  the  said  deed  from  Livesay  does  not  do. 
Withrow  did  not  acknowledge  this  instrument,  but  that  is  un- 
important. He  was  only  a  dry  trustee  with  no  substantial 
estate  beyond  the  legal  title  subject  to  the  trust. 

But  it  is  said  that  the  certificate  of  the  privy  examination 
and  acknowledgment  of  Mrs.  Creigh  is  faulty,  because  it  certi- 
fies that  she  appeared  before  the  justice  without  saying  that 
she  appeared  in  a  particular  county,  and  certifies  that  she  de- 
clared that  she  had  willingly  "  signed  "  the  deed,  whereas  it 
should  have  said  '*  willingly  executed."  As  to  the  first  point, 
the  certificate  has  the  caption,  "  State  of  West  Virginia,  Green- 
brier County,  to  wit."  It  will  be  presumed  that  the  act  oc- 
curred in  that  county,  and  that  the  officer  did  not  do  an  illegal 
act  by  taking  an  acknowledgment  out  of  his  county:  Carpen- 
ter T.  Dexter,  8  Wall.  513;  Rackleff  v.  Norton,  19  Me.  274; 
Bradley  v.  West,  60  Mo.  33;  and  see  copious  note  touching 
acknowledgments  of  deed,  Livingston  v.  Kcttelle,  41  Am.  Dec. 
168. 

As  to  the  second  point,  all  the  decisions  say  that  a  sub- 
stantial compliance  with  the  statute  is  sufficient.  A  deed,  to 
be  valid,  must  be  signed,  sealed,  and  delivered,  to  pass  legal 
title;  but  a  contract  signed  and  delivered,  though  not  sealed, 


March,  1891.]  Bensimer  v.  Fell,  -787 

even  by  a  married  woman,  is  eflfective  as  an  executory  con- 
tract, when  duly  acknowledged.  The  word  *'  executed  "  would 
import  all  that  is  necessary  to  consummate  a  deed,  but  it  does 
not  in  this  question  necessarily  import  delivery,  for  it  often  is 
acknowledged  before  delivery.  This  certificate  says  that  the 
woman  "  came  before  me,  and  having  been  examined  by  me 
privily  and  apart  from  her  said  husband,  and  having  had  the 
deed  aforesaid  fully  explained  to  her,  she,  the  said  Elizabeth 
A.  Creigh,  acknowledged  the  same  to  be  her  act  and  deed,  and 
declared  that  she  had  willingly  signed  the  same,  and  does 
not  wish  to  retract  it."  Who  can  say  that  there  is  any  ques- 
tion as  to  her  intent  to  declare  the  instrument  a  completed 
act?  The  word  "  signed  "  is  here  tantamount  to  "  executed." 
In  Pickens  v.  Kniady,  29  W.  Va.  1,  6  Am.  St.  Rep.  622,  a  cer- 
tificate  that  the  woman  declared  that  she  had  willingly  "  ac- 
knowledged "  the  instrument,  instead  of  saying  she  had 
willingly  "executed  "  it,  was  held  good.  The  words  "  signed 
and  sealed."  or  "signed  "  only,  have  been  held  equivalent  to 
the  word  "  executed  "  in  certificates  of  acknowledgment  of 
deeds:  Stuart  v.  Button,  39  111.  91;  Jacoway  v.  Oault,  20  Ark. 
190;  73  Am.  Dec.  494.  See  note  to  Livingston  v.  Kettelle,  41 
Am.  Dec.  178.  Taking  the  wliole  certificate  as  to  her  ac- 
knowledgment, as  we  do  in  construing  other  instruments,  and 
ought,  as  to  these  certificates,  to  do,  as  stated  in  the  West 
Virginia  case  just  cited,  we  see  that  she  acknowledged  the 
paper  to  be  her  act  and  deed,  thus  importing  a  complete  act; 
and  that  she  had  willingly  signed  the  same,  thus  indicating 
that  the  instrument  in  its  then  condition,  having  her  signa- 
ture and  seal,  was  the  act  of  her  free  will;  and  that  she  wished 
not  to  retract  it,  thus  indicating  that  she  still  adhered  to  it  as 
her  act  and  deed;  and  we  find  it  in  the  hands  of  the  creditor, 
showing  that  it  must  have  been  delivered.  It  would  be  ex- 
ceedingly technical  to  defeat  the  manifest  intent  of  parties 
because  the  word  "signed*'  is  used  instead  of  "executed." 
Here  there  is  nothing  left  out  intended  to  speak  the  meaning 
designed  by  the  statute;  only  one  word  is  substituted  for  the 
other;  but  in  the  common  sense,  as  used  here,  it  was  designed 
to  mean  the  same  thing. 

We  hold,  therefore,  that  said  instrument  created  a  ralid 
lien  on  the  land  named  in  it  for  the  debt  named  in  it,  so  as 
to  give  Skaggs's  right  to  apply  on  that  debt  any  part  of  the 
$1,950  in  his  hands  after  discharging  judgment  liens  on  it. 
It,  as  also  the  bond  secured  by  it,  created  a  debt,  and  that 
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would  give  Skaggs  the  right,  as  against  Fell,  to  apply  on  it 
such  balance. 

But  it  is  said  that  Skaggs's  estate  is  barred  of  the  bene- 
fit of  this  debt  by  force  of  the  report  of  Connnissioner  With- 
row,  and  the  decree  of  November  20,  1886,  confirming  it, 
because  there  was  an  order  to  convene  all  persons  holding 
liens  on  the  land  of  Fell,  including  the  Creigh  tract  of  350 
acres,  on  which  the  deed  of  trust  rested,  and  Skaggs's  admin- 
istrators failed  to  prove  it  as  a  lien  against  that  land,  and  es- 
pecially, as  the  commissioner  in  his  report  remarked,  **iti8 
presumed  that  the  debt  due  from  L.  S.  and  Mrs.  E.  A.  Creigh 
to  A.  S.  Skaggs  has  been  paid,"  and  there  was  no  exception 
to  the  report,  and  as  said  administrators  did  prove  another 
debt  due  their  decedent  from  Fell,  the  judgment  debtor 
against  whose  land  the  proceeding  was.  It  is  claimed  that 
section  7,  chapter  139,  code  of  1887,  has  the  effect  to  preclude 
Skaggs's  representatives  from  claiming  this  debt.  Does  this 
statute,  even  as  to  the  land  of  the  judgment  debtor  proceeded 
against,  estop  and  conclude,  for  failure  to  present  them,  not 
only  liens  created  by  the  judgment  debtor  proceeded  against, 
but  also  all  other  liens  created  on  such  land  by  former  own- 
ers, no  matter  how  far  back  in  the  chain  of  the  title?  Must 
the  creditor  watch  every  alienation  his  debtor  and  his  vendees 
may  make,  follow  up  the  land  through  years,  and  take  notice 
of  a  suit  against  its  latest  owner,  though  a  stranger  to  him? 
I  do  not  think  so.  They  may  come  in,  to  be  sure;  but  if  they 
do  not,  they  are  not  barred,  unless  made  formal  parties.  If,  in 
such  case,  it  be  said  that  the  purchaser  would  suffer  from  them 
afterwards,  the  reply  is,  they  must  be  sought  out  and  made 
parties  under  the  common  rules  of  chancery  practice.  If  we 
treat  the  said  deed  of  trust  as  valid,  the  trustee  and  cestui  que 
trust^s  administrators  were  necessary  parties,  under  McCoy  v. 
Allen,  16  W.  Va.  732,  and  Bilmyer  v.  Sherman,  23  W.  Va.  656; 
in  the  former  case  the  opinion  saying:  "  Only  the  undefined 
class  of  judgment  creditors  holding  liens  similar  to  the  plain- 
tiff can  be  made,  in  such  case,  quasi  parties.  If  the  trustee 
holding  the  legal  title  to  the  land  and  his  cestui  que  trust  are 
not  made  formally  defendants,  they  cannot,  by  any  such  de- 
cree, be  made  quasi  parties,  and  cannot  be  bound  by  any  de- 
cree of  the  court." 

Those  cases  were  before  the  act  of  1882  as  to  suits  to  enforce 
judgment  liens,  and  as  the  language  of  section  7  under  that 
act  is,  ''liens  by  judgment  or  otherwise,"  and  in  the  form  of 
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pofice,  "all  claims  held  ....  which  are  liens  on  his  real 
estate,"  any  lien  in  any  manner  arising  is  contemplated;  but 
in  cases  where  the  lej^al  title  is  outstanding  in  a  trustee,  it  is 
fetill  necessary  to  make  the  trustee,  and  I  should  say  also  the 
beneficiary  under  the  deed,  formal  parties.  • 

Again,  the  statute  bars  those  not  presenting  their  claim? 
only  from  participation  in  the  proceeds  of  the  sale  of  the  land, 
not  from  the  personal  debt,  unless  that  be  expressly  involved 
in  the  case,  in  the  pleadings,  or  made  so  by  contestation  be- 
fore the  commissioner. 

Certainly,  therefore,  the  personal  obligation  of  Fell  under 
his  assumpsit  of  the  Creigh  debt,  and  under  his  stipulation  to 
remove  judgments  from  the  Sinking  Creek  land,  so  as  to  let 
the  fund  go  to  the  Creigh  debt,  could  not  be  wiped  out  by  the 
failure  to  prove  the  debt  before  the  commissioner.  As  against 
Fell  under  this  personal  assuvipsit,  it  was  no  lien,  and  there- 
fore, as  such  personal  debt,  it  need  not  have  been  proven,  as 
the  statute  says  that  there  may  be  proven  "  any  claim  he  may 
have  against  the  judgment  debtor  which  is  a  lien  on  such 
real  estate,"  and  in  the  notice  it  says,  "  to  present  all  claims 
held  by  you,  and  each  of  you,  against  the  said  A  B  which 
are  liens  on  his  real  estate."  And  the  statute  plainly  does 
not  intend  to  bar  the  personal  demand  of  a  creditor  against 
his  debtor  for  failure  to  prove  his  lien,  but  only  to  deny  him 
participation  in  the  proceeds  of  the  land  sold,  so  far  as  other 
creditors  of  said  judgment  debtor  holding  liens  on  his  real  es- 
tate, who  have  not  so  failed,  are  concerned,  and  so  far  as  the 
creditors  at  large  of  said  judgment  debtor  are  concerned.  And 
if  this  debt  be  viewed  as  a  lien  under  said  deed  of  trust,  it  is 
not  a  debt  of  Fell,  —  a  lien  created  by  him,  —  but  one  created 
by  a  former  owner  of  the  land,  and  I  do  not  think  there  was 
compulsion  under  the  statute  to  prove  it;  for  the  language 
above  quoted  as  to  the  debts  provable  uses  the  words  "  any 
claim  he  may  have  against  the  judgment  debtor,"  and  in  the 
notice,  the  language,  *' against  the  said  A  B"  (the  judgment 
debtor). 

Where  persons  are  made  parties  to  a  suit  under  this  statute, 
the  effect  of  proceedings  in  it  may  be  broadened  by  the  Alle- 
gations touching  them  in  tlie  pleadings,  and  would  be  depend- 
ent thereon;  but  where  they  are  not  formal  parties,  I  regard 
the  proceeding  as  in  the  nature  of  an  in  rem  proceed iig, 
operative  in  the  particular  cause  as  to  the  particular  property 
disposed  of  by  the  decree.     Any  proceeding  trenching  upon 
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that  important  principle  of  law,  that  before  a  person  can  be 
bound  by  a  judicial  proceeding  he  shall  be  made  a  party, 
and  served  with  process,  and  informed  by  pleadings  of  the 
matters  that  may  prejudice  him,  are  dangerous,  and  we  should 
not  give  this  statute  a  scope  by  construction  towards  that  re- 
sult not  demanded  plainly  by  it.  I  conclude  that  the  pro- 
ceedings in  this  cause  prior  to  the  amended  bill,  making  the 
personal  and  real  representatives  of  Skaggs  formal  parties, 
do  not  prevent  them  from  having  the  benefit  of  their  Creigh 
debt.  The  case  made  by  the  amended  bill  is  to  be  treated,  as 
to  these  matters  and  parties,  as  if  it  were  another  suit.  The 
fact  that  Skaggs's  administrators  proved  before  the  commis- 
sioner a  debt  against  Fell,  which  they  were  bound  to  prove, 
does  not  preclude  their  claim  to  the  Creigh  debt,  which  they 
were  not  bound  to  prove. 

For  these  reasons,  I  am  of  opinion  that  the  $1,950  in  Skaggs's 
hands  is  not  to  be  regarded  as  Fell's  money,  and  as  if  Skaggs 
had  no  interest  therein;  but  that  any  balance  of  it,  after  pay- 
ing judgments  binding  the  Sinking  Creek  land,  Skaggs  has 
right  to  apply  on  the  Creigh  debt  due  Skaggs,  under  the  terms 
of  his  purchase  long  before  the  decree  for  the  Mathews  debt; 
and  that  Mathews  has  right  to  hold  the  land  conveyed  by 
Fell  to  Skaggs  liable,  not  for  the  amount  as  fixed  by  the  de- 
cree, but  for  the  amount  of  the  judgment  of  J.  Whitehill 
against  J.  P.  Fell,  $843,  with  interest  from  the  twenty-ninth 
day  of  December,  1877,  and  three  dollars  costs,  subject  to  be 
credited  with  the  amount  applicable  thereon  from  the  sale  under 
decree  in  the  case,  $286.01,  as  of  the  5th  of  September,  1888, 
without  prejudice  to  the  right,  if  any,  of  Skaggs's  administrator 
under  said  deed  of  trust  from  Creigh  and  wife  to  J.  P.  Fell, 
trustee,  dated  the  28th  of  September,  1885,  to  secure  the  debt 
therein  specified  to  A.  S.  Skaggs  against  the  land  therein 
described. 

The  appellants  ask  this  court  to  dismiss  the  amended  bill, 
and  refuse  relief  to  Mathews,  because,  while  he  has  the  rigl)t 
to  subject  said  Sinking  Creek  land  to  his  judgment,  yet  he 
became  the  purchaser  of  the  tract  of  land  on  which  said  deed 
of  trust  rests,  and  that  it  is  of  more  value  than  his  judgment, 
and  is  bound  for  said  trust.  This  cannot  be  done  in  this  case. 
The  debt  of  Mathews  is  only  a  charge  on  the  Sinking  Creek 
land,  not  a  personal  debt  on  Skaggs;  while  Skaggs's  debt 
under  the  deed  of  trust,  if  a  charge  on  the  350  acres,  is  no 
personal  debt   against    Mathews.     We  do  not  consider  that 
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we  have  before  us  the  question  of  the  liability  of  the  350 
acres,  and  therefore  do  not  pass  on  it,  but  leave  it  without 
prejudice  to  the  rights  of  Skaggs's  estate  from  this  decision. 
But  the  decree  is  erroneous,  also,  because  it  directed  the  half 
of  the  land  conveyed  by  Fell  to  Skaggs  to  be  sold,  whereas  it 
should  have  sold  first  the  undivided  half  of  the  111  acres  con- 
veyed by  Fell  to  Crookshanks,  because  Fell's  conveyance  to 
Crookshanks  was  later  in  date.  The  reason  for  selling  the 
Skaggs  land  first  given  in  the  decree  does  not  exist;  that  is, 
that  Skaggs  retained  a  sum  of  money  for  and  belonging  to 
said  Fell.  That  fund,  as  shown  above,  was  retained  to  in- 
demnify Skaggs  against  judgments,  and  next  for  application 
on  his  Creigh  debt.  He  retained  it  for  his  own  benefit,  not 
to  protect  Crookshanks  against  the  ordinary  rule  by  which 
land  last  sold  is  to  be  first  subjected  to  judgment  liens.  It 
was  just  as  though  Skaggg  had  paid  the  purchase-money  in 
full  in  cash. 

The  decree  of  June  26,  1890,  is  reversed,  and  cause  re- 
manded, to  be  further  proceeded  with  according  to  principles 
herein  indicated,  and  in  other  respects  according  to  principles 
governing  courts  of  equity. 

Ikterkt  on  Judgments.  —  At  common  law,  judgments  carried  no  inter- 
Mti  Thomj>»onr.  Monrow,  2  Cal.  99;  56  Am.  Dec.  318.  TliUhas  been  altered 
in  moat,  or  perhaps  all,  states.  But  intere^st  on  a  judgment  of  another  state 
will  not  be  allowed,  where  there  is  no  evidence  showing  tiiat  the  commou 
law  has  been  altered  by  statute:  Thom-pion  v.  Monrow,  2  Cal.  90;  56  Am.  Dec 
818;  compare  KUcIiie  v.  Caiyenter,  2  Wash.  512;  26  Am.  St.  Rep.  877. 

Jddoment  Lien  extends  tn  interest  as  well  as  principal,  where  there  is  a 
ooufessioa  of  judgment  containing  an  agreement  to  pay  interest:  Sinui  v. 
CamTpbelL,  1  McCord  Ch.  53;  16  Am.  Dec.  595. 

Judgments,  Who  are  Estopped  bt.  — Judgment  or  decre*  of  court  iiav- 
ing  jurisdiction  of  the  8ul>ject-matter  and  of  the  parties  ia  conclu^iive  and 
binding  on  sii  -U  parties  and  thoir  privies:  WooiU  v.  MontemUo  Coal  etc.  Co^, 
84  Ala.  660;  6  Am.  St.  Rep.  .S93;  Mnlonty  ▼.  Dewey,  127  111.  395;  11  Am.  St- 
Rep.  131;  C'arr  v.  HanckeL,  2S  S.  C.  331.  Both  litigants  must  alike  be  con- 
cluded, or  the  proceedings  cannot  be  set  up  as  conclusive  on  either:  Nowah 
V.  Kni'j/U,  44  .Minn.  241.  See  aho  note  to  //•//  r.  Bain,  2  Am.  St.  Rep.  877. 
If  all  the  pirties  interested  have  been  before  the  court,  none  of  them  can,  iu 
another  suit,  challenge  any  rights  or  liabilities  fixed  by  the  judgment  in  the 
preceding  case:  Lnhey  v.  KortriijIU,  132  N.  Y.  450.  And  where  a  suit  is  pros- 
ecuted by  one  at  the  instance  of  another,  who  is  the  real  party  in  interest, 
and  for  bis  benefit,  the  adjudication  will  be  binding  and  couclusive  upou  the 
latter:  Cluneyv.  Fatten,  134111.  4*22.  A  judgment,  no  matter  how  erroneous 
it  may  be,  is  binding  on  the  parties  until  reversed  or  annulled:  Atornll  r. 
Morrill,  20  Or.  96;  23  Am.  St.  Rep.  96;  Thomai  r.  Junction  City  Irr.  Co., 
80  Tex.  560.  But  the  parties  in  both  suits  must  be  the  same,  or  else  in  priT- 
itjr  with  Mich  other:  Joneg  v.  Vt,(,  121  lud.  140;  16  Am.  St.  Rep.  379;  Boii4 
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V.  New  England  Investment  Co.,  1  N.  D.  122;  Ostrander  v.  Hart,  130  N.  Y. 
406;  a  privy  being  oae  whose  successioa  to  the  rights  of  property  thereby 
affected  occurred  after  the  iastitution  of  the  particular  suit,  and  who  derived 
those  rights  from  a  party  thereto:  Orthweinv.  T/iomas,  127111.554;  11  Am.  St. 
Rep.  159.  See  also  note  to  Hill  v.  Bain,  2  Am.  St.  Rep.  877,  878.  An  action 
against  a  person  in  one  capacity  does  not  bind  him  in  another:  See  note  to 
Stockton  Building  etc.  Asa^n  v.  Chalmers,  7  Am.  St.  Rep.  175.  That  an  action 
against  personal  representatives  does  not  affect  individual  rights:  Stock- 
ton Building  etc  Asa'n  v.  Chalmers,  75  Cal.  332;  7  Am.  St.  Rep.  173.  But 
a  judgment  is  conclusive  on  the  parties  and  their  privies,  although  in  the 
action  in  which  it  is  pleaded  some  only  of  the  parties  are  litigant:  Nave  r. 
Adam^,  107  Mo.  414;  28  Am.  St.  Rep.  421. 

Collateral  Attacks  on  JaDOUENXS:  Sea  note  to  Morrill  r.  Morrill,  23 
Am.  St.  Rep.  104-119. 

JuDOMBNT  IS  NOT  CONCLUSIVE  as  to  matters  arising  after  it  wa»  rendered: 
Dewey  v.  St.  Albans  Trust  Co.,  60  "Vt.  1;  6  Am.  St.  Rep.  84;  Hose  v.  Hawky, 
133  N.  Y.  315;  nor  aa  to  such  matters  as  were  not  essential  to  be  determined 
before  the  judgment  could  be  rendered:  James  v.  James,  81  Tex.  373;  nor, 
although  a  judgment  has  been  entered  in  a  prior  action,  does  it  prevent  the 
relitigation  of  a  fact  litigated  and  found  in  such  action,  which  was  wholly 
irrelevant  to  th«  iuaes  therein,  and  did  not  enter  into  and  was  not  involved 
in  the  final  judgment:  Sjiringerv.  Bien,  128  N.  Y.  100. 

Judgment  does  not  EiTOP  One  Who  \va3  not  a  Party:  See  note  to  Hill 
T.  Bain,  2  Am.  St.  Rep.  876.  The  general  rule  is,  that  a  judgment  in  a  pro- 
ceeding does  not  conclude  one  not  a  party  thereto:  Short  v.  Oalway,  83  Ky. 
501;  4  Am.  St.  Rep.  168;  Boutwell  v.  Steiner.  84  Ala.  307;  6  Am.  St.  Rep. 
375. 

CoNYETANCEa  OF  Makried  Woman's  Land.  —  Where  land  is  conveyed  to 
a  trustee  for  the  sol*  and  separate  use  of  a  married  woman,  and  the  husband 
subsequently  conveys  the  same  by  deed  executed  by  him  and  his  wife,  in 
which  her  name  only  appears  in  the  attestation  clause,  and  in  which  no  ref- 
erenc*  is  made  to  the  trustee  or  the  trust  estate,  the  deed  is  that  of  the  hus- 
band alone,  and  does  not  convey  the  title  vested  in  the  trustee:  King  v.  Rhew, 
108  N.  C.  696;  23  Am.  St.  Rep.  76. 

Acknowledgment  of  Deeds  bt  Married  Woman,  Sufficiency  of:  See 
notes  to  Pickens  r.  Knisely,  6  Am.  St.  Rep.  642,  643,  and  Cox  v.  Holcomb, 
13  Am.  St.  Rep.  83.  A  certificate  of  an  officer  to  a  married  woman's  deed, 
stating  that  "she  acknowledged  the  same  freely  and  willingly,"  is  not  a  sub- 
btautial  compliance  with  a  statute  requiring  such  certificate  to  state  that  "  she 
acknowledged  snch  instrument  to  be  her  act  and  deed,  and  declared  that  she 
had  willingly  signed  the  same  ":  Hayden  v.  Moffatt,  74  Tex.  647;  15  Am.  St. 
Rep.  866.  The  erroneous  using  of  the  word  "  with  "  instead  of  "  without "  in 
the  certificate  is  immaterial,  where  it  appears  that  the  statute  has  been  com* 
plied  with  as  to  the  privy  examination,  etc. :  Durst  v.  Daugherty,  81  Tex.  650. 
A  certificate  of  acknowledgment,  that  before  a  notary  public  "  personally  ap- 
peared A  B  and  C  D,  his  wife,  acknowledged  the  execution  of  the  annexed 
mortgage,"  shows  the  acknowledgment  of  the  mortgage  by  both  husband  and 
wife:  Broum  r.  Corbin,  121  Ind.  465.  The  husband  need  not  actually  sign 
a  conveyance  of  his  wife's  land  at  the  same  time  as  the  wife,  or  in  her  pres- 
ence; nor  is  it  necessary  that  the  proof  or  acknowledgment  of  the  execution 
should  be  at  the  same  time  or  before  the  same  officer:  Lineberger  r.  TidvoeU, 
104  N.  C.  606. 
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Brown  Oil  Company  v.  Caldwell. 

[36  West  Virginia,  96.] 

Waters  and  Watebcottrsks.  —  Riparian  Ownirs  of  laud  bonnded  by  tli* 
Ohio  River  take  to  low-water  mark. 

BouNDABiBS  —  Ohio  Ritbb  as.  —  A  grantee  of  land  bounded  on  the  Ohio 
Rirer  takes  along  the  line  of  the  river  to  low-water  mark,  in  the  abaenoe 
of  decided  language  in  the  conveyance  ahowing  a  manifest  intent  to  the 
contrary  on  the  part  of  the  grantor. 

Boundaries  —  Riykr  as.  —  When  a  deed  of  land  calls  for  a  stake  at  the 
Ohio  River,  thence  down  said  river  to  another  stake  at  the  mouth  of 
French  Creek,  the  grantee  will  take  along  the  line  of  the  river  to  low< 
water  mark,  althongh  the  deed  provides  that  these  calls  are  controlled 
by  a  surveyor's  plat  fixing  the  first  point  as  just  over  the  river  bank, 
running  thence  in  a  straight  line  to  the  stake  on  the  month  of  French 
Creek,  thus  leaving  a  narrow,  inaccessible  atrip  between  it  and  low. 
water  mark. 

BovNDARUs,  MiASUKSifurT  ov.  ALONO  RiTUL  — When  a  certain  distance 
is  called  for  in  a  deed,  from  a  given  point  on  a  navigable  stream  to  an. 
other  point  on  the  stream,  to  be  ascertained  by  sneh  measurement, 
the  measurement  mnat  be  made  ky  the  meanders  of  the  stream,  and  not 
in  a  straight  line. 

BoaNDABiKS  —  PauoiCPTioN. — It  ia  not  presumed  that  a  party  granting 
land  intend*  to  retain  a  mere  narrow  strip  between  the  land  sold  and 
his  boundary  line,  in  the  absence  of  express  provision  to  that  effect  in 
the  deed,  and  especially  when  it  would  cut  off  the  grantee  from  valuable 
water  privileges. 

/.  0.  McChier,  and  Jackson  and  Yeaton,  for  the  appellants. 

J.  A.  Hutchimon,  T.  I.  Stealey^  and  L.  N.  Tavenner,  for  the 
appellee. 

Brannon,  J.  On  a  bill  presented  by  the  Brown  Oil  Com- 
pany against  R.  G.  CaMTvell  and  others  to  the  judge  of  the 
circuit  court  of  Pleasants  County,  an  injunction  was  awarded 
restraining  the  defendants  from  constructing  derricks,  boring 
any  well,  or  entering  or  trespassing  upon  certain  premises  of 
the  plaintiflf  described  in  the  bill;  and  the  judge  having  over- 
ruled a  motion  to  dissolve  the  injunction,  the  defendants  ap- 
pealed to  tliis  court. 

On  the  26th  of  October,  1887,  George  Hendricks  and  wife 
conveyed  to  Eliaabeth  Jones  three  tracts  of  land,  Nos.  1,  2,  8, 
and  on  the  27th  of  March.  1890,  Elizabeth  Jones  and  her 
husband  leased  said  land  to  Joseph  S.  Brown,  for  the  devel- 
opment of  oil,  and  he  transferred  his  lease  to  the  Brown  Oil 
Company.  On  the  14th  of  July,  1890,  George  Hendricks 
leased  to  R.  G.  Caldwell  and  others,  for  the  purpose  of  boritig 
for  oil,  a  parcel  of  land  of  about  one  acre,  and  these  less^ees 
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having  entered  to  bore  a  well  for  oil,  the  Brown  Oil  Company 
obtained  said  injunction.  Both  sides  claim  under  George 
Hendricks.  The  Brown  Oil  Company  claims  that  the  deed 
from  Hendricks  and  wife,  conveying  lot  No.  2,  goes  to  low- 
water  mark  on  the  Ohio  River,  leaving  no  opening  for  the  sub- 
sequent lease  made  to  Caldwell  and  others;  while  Caldwell 
and  his  co-lessees  claim  that  the  prior  lease  from  Hendricks 
to  Brown  is  next  to  the  river  bounded  by  a  line  running  prac- 
tically with  its  bank,  not  including  its  shore  and  beach,  leav- 
ing between  this  line  and  low- water  mark  an  area  of  about 
one  acre  leased  to  them.  Thus  the  only  question  we  are  to 
decide  is,  whether  the  lot  No.  2,  conveyed  by  Hendricks  and 
wife  to  Elizabeth  Jones,  extends  to  the  low-water  mark  of  the 
Ohio  River;  for  if  it  does,  there  is  no  room  for  the  land  he 
subsequently  leased  to  Caldwell  and  others,  he  having  no 
title  to  it  to  confer  on  Caldwell  and  others. 

The  deed  from  Hendricks  to  Jones  discribes  lot  No.  2  as 
follows:  "Tract  No.  2.  Beginning  at  a  stake  on  upper  bank 
of  said  French  Creek  in  edge  of  railroad  right  of  way,  marked 
'G'  on  diagram;  thence  with  said  right  of  way  N.,  74°  E.,  31 
poles,  to  a  stake  at  H;  thence  N.,  8°  W.,  26  9-10  poles,  to  a 
stake  at  Ohio  River  marked  'I';  thence  down  said  river  S., 
62°  W.,  81  6-10  poles,  to  a  stake  on  point  at  mouth  of  said 
French  Creek;  thence  S.,  28°  E.,  1  pole  to  a  stake;  thence  up 
to  the  creek,  with  its  meanders,  N.,  80°  E.,  20  poles;  N.,  65° 
E.,  21  7-10  poles;  N.,  38°  E.,  12  3-10  poles,  to  the  beginning^ 
—  containing  six  and  one  Imlf  acres  by  survey. 

Hendricks's  right  extended  to  low-water  mark  of  the  Ohio 
River,  as  riparian  owners  of  lands  bounded  by  that  river  go 
to  low-water  mark,  subject  to  the  easement  of  the  public  in 
that  portion  between  high  and  low  water  marks:  Barre  v. 
Fleming,  29  W.  Va.  314.  I  think  it  plain,  that  under  the  law 
the  boundary  of  tract  2,  as  given  above,  carries  that  tract  to 
the  limit  of  Hendricks,  that  is,  to  low-water  mark.  We  see 
that  after  leaving  the  Ohio  River  railroad  right  of  way  the 
call  is  for  N.,  8°  W.,  26.9,  to  a  stake  at  Ohio  River.  Where 
does  this  line  stop?  As  the  grantor's  line  was  the  low- water 
mark,  in  law  is  it  not  reasonable  to  say  that  he  intended  to 
sell  to  the  outer  line  when  he  located  a  corner  at  the  river? 
Did  he  intend  still  to  retain  a  narrow  strip,  which  he  could 
not  reach  except  by  going  over  the  land  which  he  sold?  Of 
what  value  would  it  be  to  him?     Is  it  reasonable  that  the 
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purchaser  intended  to  leave  this  strip,  which  would  cut  off 
all  access? 

Angell  on  Watercourses,  sec.  23,  says:  "The  cases,  on  the 
whole,  may  be  said  to  demonstrate  the  existence  of  the  rule 
that  a  grantee  bounded  on  a  river  (and  it  it  immaterial  by 
what  mode  of  expression)  goes  ad  medium  filum  aquse,  un- 
less there  be  decided  language  showing  a  manifest  intent  to 
stop  at  the  water's  edge;  and  there  seems  a  distinct  and  strong 
tendency  in  the  cases  to  turn  every  doubt  upon  expressions 
which  fix  the  boundary  next  the  river  in  favor  of  a  contact 
with  the  water." 

My  examination  satisfies  me  thoroughly  that  this  statement 
of  Angell  is  a  fair  and  unquestionable  presentation  of  the  law. 
Surely,  under  this  law,  a  line  calling  for  a  stake  "at  Ohio 
River "'  would  carry  us  to  the  water  of  the  river.  In  the  case 
of  the  Ohio,  it  is  to  low  water;  in  case  of  streams  not  naviga- 
ble, it  would  be  to  the  middle  of  the  stream. 

In  Rix  V.  Johnson,  5  N.  H.  520,  22  Am.  Dec.  472,  a  call  for 
a  stake  at  the  river  made  the  river  the  boundary,  and  from 
"  stake  at  the  river  "  the  line  was  said  to  be  "  on  the  river," 
and  it  was  said  to  be  a  strong  argument  to  show  that  the  river 
was  the  boundary:  Note  to  section  29,  Angell  on  Watercourses. 
Where  a  line  ran  to  a  stake  standing  on  the  east  bank,  etc., 
thence  down  the  river,  it  extended  to  the  thread  of  the  river. 
A  line  calling  easterly  on  a  creek,  and  down  said  creek  to  a 
butternut-tree,  was  held  to  place  the  corner  in  the  center  of 
the  stream  opposite  the  butternut:  1  Wait's  Actions  and  De- 
fenses, 711. 

The  cases  are  numerous  to  show  that  this  line  from  tlie 
railroad  goes  clear  to  the  river.  Thus  we  are  at  the  low-water 
mark,  and  we  cannot  leave  it.  The  next  call  is:  "Thence 
down  said  river  S.,  62°  W.,  81  6-10  poles,  to  a  stake  on  point 
at  mouth  of  said  French  Creek."  Who  can  doubt  that  this 
expressly  keeps  us  to  the  low-water  mark  in  tracing  the  line? 
A  line  running  on,  or  with,  or  along,  a  stream  goes  to  its  mid- 
dle; and  even  where  the  call  is  the  bank  of  a  river,  it  is  to  its 
middle:  Angell  on  Watercourses,  sec.  24.  And  this  river 
line  calls  for  a  terminus  at  a  stake  "  on  point  at  mouth  of  said 
French  Creek."  The  mouth  of  French  Creek  is  the  Ohio; 
that  is,  it  is  actual,  physical  contact  of  creek  with  rirer;  a 
confluence  of  their  waters;  their  intermingling  and  union. 
This  is  tlie  meaning  of  the  expression  "  at  the  mouth  of  said 
French  Creek."     The  call  for  a  stake,  all  surveyors  know,  is 
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not  a  natural  or  fixed  immovable  point,  but  we  must  yield 
distance  to  the  natural  call  for  the  river,  and  be  conducted  to 
it  by  course  or  some  other  element  to  give  it  location.  Here 
the  stake  is  "on  point  at  mouth  of  said  French  Creek." 
That  is  the  point  of  land  made  by  the  junction  of  the  creek 
and  river.  If  we  want  to  go  to  high-water  mark,  we  must  go 
out  the  point  only  so  far  as  to  reach  that  mark;  while  if  we 
want  to  go  to  low-water  mark,  we  proceed  on  out  this  point  until 
we  get  to  low-water  mark.  In  either  case,  we  are  on  the  point; 
ami  as  Hendricks's  right  went  to  low-water  mark,  and  we  are 
not  to  assume  that  he  intended  the  unusual  thing  of  retaining 
a  narrow,  inaccessible  strip,  or  that  the  purchaser  intended  to 
leave  this  strip  to  exclude  him  from  valuable  river  privileges, 
what  more  plausible  than  to  say  that  this  corner  also  is  at 
low  water,  and  that  thus  the  river  line  follows  the  low-water 
mark?  Authorities  in  support  of  these  views  could  be  cited 
almost  without  number:  Hayes  v.  Bowman,  1  Rand.  417; 
Mead  v.  FTaynes,  3  Rand.  33;  Camden  v.  Creel,  4  W.  Va.  365. 
So,  tested  by  the  calls  of  the  deed,  it  is  safe  to  say  that  the 
river  line  of  Hendricks's  grant  to  Jones  is  the  low-water  mark. 
While  I  do  not  deem  it  necessary  to  advert  to  all  the  points 
of  argument  made  for  the  defense,  yet  it  is  just  to  their  claim 
that  I  should  refer  to  a  fact  on  which  they  rely,  —  on  which, 
it  may  be  said,  their  defense  alone  rests.  The  deed  from 
Hendricks  to  Jones,  after  describing  each  of  the  tracts,  says: 
*'  These  said  calls  are  controlled  by  diagram  made  by  R.  A. 
Gallaher,  county  surveyor  of  the  county  aforesaid";  and 
it  is  proven  that  before  the  deed  was  made,  Hendricks,  Mrs. 
Jones's  husband,  acting  for  her,  and  Gallaher,  the  surveyor, 
made  an  actual  survey  of  this  lot  2,  running  the  line  from 
the  railroad  right  of  way  towards  the  river,  but  not  to  the 
river;  and  that  he  stopped  at  26.9  poles,  point  I,  which  is 
some  distance,  over  the  edge  of  the  river  bank,  and  some 
distance  from  the  water,  and  ran  the  next  line  from  said 
point  I  down  to  the  point  at  mouth  of  French  Creek,  and  that 
said  line  is  straight,  and  that  he  made  a  plat,  giving  the 
course  and  distance  according  to  the  running  on  the  ground, 
and  this  line  left  a  strip  between  it  and  the  water  of  the  river. 
Counsel  f  •r  appellees  concede  that  but  for  the  reference  in  the 
deed  to  this  diagram  the  deed  would  go  to  the  water,  but  con- 
tend that  the  declaration  of  the  deed  that  its  calls  shall  be 
controlled  by  the  diagram  shows  a  contrary  intent,  and  that 
the  lines,  as  shown  on  the  plat  as  they  were  actually  surveyed 
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on  the  ground,  and  as  they  are  short,  and  distance  can  bo 
accurately  fixed,  must  govern. 

There  is  some  force  in  this  contention,  but  it  is  not  suffi- 
cient to  control  the  case.  We  have  seen  that  the  calls  of  the 
deed  in  law  go  to  low  water,  and  all  presumptions  favor  the 
theory  that  the  intent  is  to  go  to  the  water,  and  it  must  be 
clear  that  such  was  not  the  intention. 

Angell  on  Watercourses,  sec.  9.  states  the  law  thus:  "The 
only  mode  by  which  a  right  of  property  in  a  water-course, 
above  tide-water,  can  be  withheld  from  a  person  who  receives 
a  grant  of  the  land  is  by  reservation  directly  expressed 
or  clearly  implied."  Sec.  17:  "It  matters  not  wliat  may 
be  the  intention  of  the  grantor  of  land  described  as  being 
bounded  by  a  watercourse,  or  by  words  as  comprehensive  or 
in  law  equivalent;  the  grantee  will  hold  to  the  thre.id  of  the 
river,  even  if  such  was  not  the  grantor's  intention." 

Chancellor  Kent,  in  the  tliird  volume  of  his  Commentaries, 
page  428,  says:  "  It  would  require  an  express  exception  in 
the  grant,  or  some  clear  and  unequivocal  declaration  or  cer- 
tain and  immemorial  usage,  to  limit  the  title  of  the  owner  in 
such  cases  to  the  edge  of  the  river." 

In  Watson  v.  Peters,  26  Mich.  508,  it  was  decided  that  a 
grant  of  a  city  lot  bounded  on  a  navigable  stream,  with  the 
water  as  a  boundary,  in  the  absence  of  an  express  reservation, 
conveys  to  the  grantee  to  the  center  of  the  stream;  and  the 
fact  that  the  grantor,  before  conveying,  platted  the  land  into 
lots  and  blocks,  with  distinct  lines  and  distances  marking  the 
boundaries  of  each  lot,  and  with  the  water  boundary  of  the 
river  lots  indicated  by  a  line  representing  the  shore  line,  and 
[,  conveyed  by  such  plat,  will  not  limit  the  grant  to  such  shore 
line,  or  operate  to  reserve  to  him  proprietary  rights  in  front 
of  the  lots  conveyed.  Judge  Cooley  said  in  the  opinion:  "Tl»e 
owner  of  city  lots  bounded  on  navigable  streams,  like  the 
owner  of  any  other  land  thus  bounded,  may  linjit  his  con- 
veyance within  specific  limits,  if  he  choose;  but  where  he  con- 
veys with  the  water  as  a  boundary,  it  will  never  be  presumed 
that  he  reserves  to  himself  proprietary  rights  in  front  of  the 
land  conveyed,  which  he  may  grant  to  others  for  private  oc- 
cupation, or  so  occupy  himself  as  to  cut  off  his  grantee  from 
the  privileges  and  conveniences  which  appertain  to  the  shore 
of  navigable  water.  Such  privileges  and  conveniences  con- 
stitute a  part,  and  in  many  cases  the  principal  part,  of  the 
value  of  the  grant The  rule  is  too  valuable  and  im- 
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portant  to  be  varied  by  so  immaterial  a  circumstance  as  that 
the  boundary  on  the  water  is  described  by  a  line,  instead  of 
by  making  use  of  words  which  to  the  common  understanding 
would  convey  the  same  meaning;  and  what  we  have  said  of 
•navigable  waters  is  equally  applicable  to  all  watercourses. 
If,  on  the  face  of  the  plat  by  reference  to  which  the  defendant 
bought,  there  was  anything  which  distinctly  indicated  an  in- 
tent on  the  part  of  the  proprietors  to  make  this  case  excep- 
tional, and  to  reserve  to  themselves  any  rights  in  front  of  the 
"water  lots  marked  oa  it,  after  they  should  have  been  sold,  the 
^ase  would  have  been  different:  Angell  on  Watercourses,  sec. 
"23,  note  2.  There  seems  to  be  no  conflict  whatever  in  the 
authorities,  that  where  a  certain  distance  is  called  for  from  a 
given  point  on  a  navigable  stream  to  another  point  on  the 
stream,  to  be  ascertained  by  such  measurement,  the  measure- 
ment must  be  made  by  the  meanders,  not  in  a  straight  line": 
Tyler  on  Boundaries,  224. 

Where  an  exception  or  reservation  which  would  cut  off  the 
grantee  from  the  watfer  is  claimed  to  exist  in  a  deed,  the  Maine 
court,  in  Winslow  v.  Patten^  34  Me.  25,  has  said  that  the  doc- 
trine pertinent  to  the  matter  is,  that  words  of  doubtful  import 
are  to  be  construed  most  favorably  to  the  grantee:  See  Tyler 
on  Boundaries,  225.  If  the  intention  was,  in  the  case  of  this 
deed  from  Hendricks  to  Jones,  to  reserve  the  land  claimed  by 
the  defendants,  how  easy  it  would  have  been  to  except  it 
plainly.  It  is  diflQcult  to  say  just  what  was  meant  by  the 
language  of  the  deed  that  the  calls  were  to  be  controlled  by 
the  diagram.  Was  it  intended  to  keep  it  from  going  to  low- 
water  mark,  which  everybody  knew  to  be  Hendricks's  line? 
Why,  then,  did  the  deed  call  for  a  stake  at  the  river,  and  run 
thence  "  down  said  river,"  which  certainly  would  follow  the 
river  at  low-water  mark?  Shall  we  allow  this  doubtful  lan- 
guage to  overthrow  calls  in  the  deed  which  in  law  would  carry 
US  to  low-water  mark,  and  exclude  this  one  acre,  and  cut  off 
Mrs.  Jones's  land  from  the  advantages  of  the  stream?  I  think 
not. 

What  does  this  language  mean  with  reference  to  lots  1  and 
2?  I  observe  that  in  describing  lot  1  the  call  is  from  railroad 
land  N.,  8®  W.,  28.4,  to  river  at  A;  then  down  the  river 
6  poles  to  I.  I  take  it  that  the  river  line  of  lot  1  goes 
to  low-water  mark.  It  stops  at  this  same  letter  "  I"  known 
in  lot  2.  How  long  would  the  diagram  last?  If  lost,  where 
could  this  description  be  found?     Shall  we  reject  the  certain 
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calls  of  the  deed  for  those  of  the  plat,  under  this  clause,  un- 
certain and  perishable?  It  is  not  presumed  that  a  party 
granting  land  intends  to  retain  a  mere  narrow  strip  between 
the  land  sold  and  his  line,  and  this  is  much  more  so  when  it 
would  cut  off  the  grantee  from  valuable  water  privileges: 
Western  M.  &  M.  Co.  v.  Peytona  C.  C.  Co.,  8  W.  Va.  406. 

There  is  evidence  tending  to  show,  perhaps  a  decided  pre- 
ponderance, that  when  the  survey  was  made,  the  husband 
of  Mrs.  Jones  directed  the  surveyor  not  to  include  this  piece 
claimed  by  defendants,  saying  he  did  not  desire  to  pay  for 
land  which  he  could  not  cultivate,  and  that  he  directed  where 
the  line  down  the  river  should  be  run,  and  that  the  vendor 
acceded  to  it,  saying  he  could  utilize  this  small  piece  in  tying 
up  boats  and  rafts.  Hendricks  eays  he  did  not  intend  to  sell 
it.  Mrs.  Jones  and  her  husband  say  they  did  intend  to  in- 
clude it  in  their  rights,  but  that  the  agreement  was,  that  it 
was  worth  nothing  for  cultivation,  and  the  consideration  of 
the  purchase  being  one  hundred  dollars  per  acre,  she  did  not 
wish  to  pay  for  it,  and  the  survey  was  made,  not  to  limit  the 
land  from  the  river,  but  to  ascertain  just  how  much  land  fit 
for  cultivation  there  was,  so  as  to  count  its  cost.  This  version 
derives  considerable  support  from  the  fact  that  the  calls  in 
the  deed  are  for  the  river,  while  the  lines  actually  run  do  not 
go  to  it.  But  there  stands  the  deed,  the  repository  of  the 
agreement  of  the  parties,  conferring  certain  legal  rights,  not 
to  be  overthrown  by  the  doubtful  meaning  arising  from  the 
clause  of  the  deed  that  the  calls  were  to  be  controlled  by  the 
plat,  and  I  do  not  think  we  can  allow  any  verbal  agreement 
such  as  that  referred  to  to  control  the  effect  of  the  deed. 

Order  of  circuit  court  overruling  motion  to  dissolve  is  af- 
firmed, and  the  injunction  is  perpetuated. 

Watbrj  am  Boumdabt  LiniS:  See  monographio  noU  to  AOen  r.  Weber, 
27  Am.  St.  Rep.  66;  note  to  Lnvingston  r.  St.  Clair  County,  16  Am.  Rep.  6S4{ 
4BzteQded  note  to  Arnold  t.  Mundy,  10  Am.  Deo.  886. 
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Hull  v.  Hull. 

[S5  West  Virginia,  155.] 

JimiOTAL  Salm  —  Right  of  Purchaser  to  Sobroqation.  —  A  pnrchMer 
of  land  sold  under  a  void  decree  is  entitled,  upon  the  disaffinnance  of 
the  sale,  to  be  subrogated  to  the  rights  of  the  creditor  whose  valid  debt 
his  money  has  gone  to  pay,  and  to  charge  the  land  by  creditors'  bill  with 
the  amount  of  such  debt. 

Judgments — Want  or  Jurisdiction  —  Defectivb  Affidavit  for  Order 
OF  Publication.  —  A  judgment  or  decree  authorizing  the  sale  of  a  de- 
cedent's lands  to  pay  his  debts  is  erroneous,  where  it  appears  upon  its 
face  that  the  affidavit  on  which  rested  the  order  of  publication  against 
his  heirs  as  non-residents  was  defective  and  insufficient. 

Judicial  Sales  —  Defective  Decree.  —  A  judgment  or  decree  authorizing 
the  sale  of  a  decedent's  lands  to  pay  his  debts,  but  not  declaring  upoa 
its  face  what  particuleir  debts  are  to  be  paid,  or  fixing  their  order  or 
priority,  is  erroneous,  and  will  not  support  a  sale  made  thereunder. 

Evidence — Void  Judgment  in  Another  State.  —  A  judgment  or  de- 
cree rendered  in  one  state,  authorizing  the  sale  of  a  decedent's  lands  there 
to  pay  his  debts,  but  which  ia  void  as  to  his  heirs,  is  not  admissible 
against  them  in  a  suit  in  another  state  to  subject  the  lands  of  the  dece- 
dent situated  there  to  the  payment  of  the  same  debts. 

Evidence— Record  of  Judgment  of  Another  St.\te  against  Heirs. — 
A  record  of  a  judgment  against  heirs  in  one  state,  authorizing  the  sale  of 
a  decedent's  lands  situated  there  for  the  payment  of  his  debts,  is  not 
admissible  as  against  such  heirs  in  an  action  in  another  state  to  subject 
the  lands  of  the  decedent  situated  therein  to  the  payment  of  the  same 
debts,  either  for  the  purpose  of  establishing  them  or  fixing  their  amount. 

Vendor  and  Vendee  —  Likn  for  Purchase-money.  —  When  a  purchase- 
money  bond  ia  secured  by  a  lien  retained  in  the  deed  of  the  laud,  the 
execution  of  a  new  bond  will  not  release  the  lien. 

Statute  of  Limitations  —  Judgment,  when  will  not  Stop  Running 
OF.  — A  judgment  or  decree  against  heirs  in  a  suit  in  one  state,  author- 
izing the  sale  of  a  decedent's  land  situated  there  to  pay  his  debts,  will 
not  prevent  the  running  of  the  statute  of  limitations  against  a  anit  in 
another  state  to  subject  his  land  situated  therein  to  the  payment  of  the 
same  debts. 

Deeds  —  General  Warranty  —  Effect  of.  — When  a  deed  conveys  all  the 
grantor's  right,  title,  and  interest  in  the  land,  and  contains,  in  general 
terms,  a  covenant  of  general  warranty,  the  covenant  ia  restricted  and 
limited  to  the  interest  conveyed,  and  does  not  warrant  the  title  to  all  the 
land  described  in  the  deed. 

Dbbds  —  Covenant  of  General  Warbantt  —  Effect  of.  —  A  covenant 
of  general  warranty  in  a  deed  is  intended  to  defend  only  the  estate  con- 
veyed, and  cannot  enlarge  that  estate. 

Statute  of  Limitations  —  Lien  for  Purchase-monet. — The  statute  of 
limitations  does  not  run  against  a  lien  for  purchase-money  of  land  re- 
served in  a  deed. 

JiTDiciAL  Sales  —  Rights  of  Purchaser  —  Dower. — A  purchaser  of  an 
estate  at  a  void  judicial  sale,  who,  upon  its  disaffirmance,  is  entitled  to 
subrogation  to  the  rights  of  a  creditor  whose  debt  his  money  has  paid, 
cannot  charge  the  dower  right  of  the  widow  with  one  third  of  the  rents 
and  profits  of  the  estate  purchased,  when  no  dower  therein  has  been  ac- 
tually assigned. 
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R.  S.  Turk,  for  the  appellant. 
R.  S.  Par$onSj  for  the  appellees. 

Brannon,  J.  This  case,  if  we  may  call  U  the  game  case,  is 
now  the  second  time  before  this  court.  The  report  of  the  for- 
mer decision  of  this  court  will  be  found  in  26  W.  Va.  1,  where 
may  be  found  a  full  statement  of  the  facts  up  to  the  date  of 
the  former  appeal.  A  chancery  suit  had  been  brought  in  the 
circuit  court  of  Pocahontas  County  by  Sheffy,  administrator 
under  a  Virginia  appointment  of  F.  H.  Hull,  deceased,  and 
Elizabeth  Hull,  his  widow,  to  sell  lands  of  said  decedent  lying 
in  Pocahontas  County,  to  pay  debts  of  his  estate,  some  of  them 
alleged  to  exist  as  purchase-money  liens  on  said  land,  and  to 
satisfy  the  dower  claim  of  said  widow  out  of  the  proceeds  of 
sale  in  lieu  of  dower  in  kind.  A  decree  of  sale  was  rendered, 
and  said  lands  sold,  and  the  sales  confirmed;  and  then  one  of 
the  heirs,  after  becoming  of  age,  filed  a  petition  showing  cause 
against  the  decrees,  and  asking  their  reversal,  and  the  resto- 
ration of  his  share  in  the  lands  sold  under  the  decree;  and 
such  relief  having  been  denied  him,  he  appealed  to  this  court, 
which  rendered  a  decision  holding  that  the  plaintiffs  in  the 
suit  could  not  maintain  such  a  bill  to  sell  said  lands,  and 
that  the  infant  heirs  of  Hull  were  not  parties  before  the  court 
and  therefore  the  decrees  and  sales  were  void,  and  remanding 
the  cause  to  the  circuit  court,  "  with  instructions  to  put  all 
parties  in  statu  quo,  by  requiring  all  persons  who  have  re- 
ceived any  of  the  purchase-money  of  said  lands  to  refund  the 
same  with  interest,  and  by  refiinling  to  the  purchasers  any 
money  which  they  may  have  paid  on  their  purchases,  with 
interest  from  the  time  when  it  was  paid,  and  allowing  them 
compensation  for  all  permanent  improvements  put  upon  the 
land  bought,  and  by  requiring  them  to  pay  for  the  rents  and 
profits  of  said  lands  from  June  9,  1809,  and  by  doing  all 
other  things  necessary  and  proper  to  put  all  persons  in  statu 
quo,  and,  if  necessary,  to  modify  or  change  the  above  sugges- 
tions as  to  the  mode  of  so  doing  in  any  way  which,  under  the 
actual  circumstances  of  the  case,  may  be  found  necessary; 
and  the  court  shall  otherwise  proceed  with  this  cause  accord- 
ing to  the  principles  laid  down  in  this  opinion,  and  further 
according  to  principles  governing  courts  of  equity." 

When  the  cause  went  back  to  the  circuit  court,  E.  P.  Hull, 
F.  H.  Hull,  and  Lillie  E.  HnflT,  heirt  of  F.  H.  Hull,  moved 
the  court  to  put  them  in  [>osse88ion  of  the  lands  of  their  father 
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which  had  been  sold  under  the  void  decree,  but  the  court  re- 
fused to  do  this.  We  think  this  should  have  been  promptly 
done.  This  court  had  held  that  there  was  really  no  suit,  and 
that  the  decree  of  sale  was  void;  and  having  directed  as  the 
chief,  I  may  say  the  sole,  object  of  remanding  the  cause  that 
the  parties  should  be  put  in  statu  quo,  manifestly  a  restora- 
tion of  possession  to  these  heirs  of  the  lands  improperly  sold 
from  them  under  the  void  decree  was  a  step  —  to  said  heirs 
the  most  important  step  —  in  the  line  of  action  indicated  by 
this  court  to  put  the  parties  in  statu  quo.  The  decree  was  the 
only  right  by  which  the  purchasers  had  obtained,  or  could 
ask  to  retain,  possession,  and  that  having  fallen,  what  right 
had  they  to  retain  possession  ? 

If  it  be  said  that  the  money  of  these  purchases  had  gone 
to  pay  liens  against  the  land,  and  the  purchasers  would  be 
entitled  to  substitution,  and  ought  to  be  allowed  to  retain 
possession,  in  order  that  they  might  from  the  rents  and  prof- 
its reimburse  themselves,  these  answers  present  themselves: 
1.  No  decree  had  yet  been  made  declaring  them  entitled  to 
substitution;  2.  The  suit  having  been  held  to  be  one  not 
properly  brought  to  sell  the  lands  or  convene  the  liens,  it 
could  not,  in  its  then  state,  be  made  the  vehicle  of  enforcing 
the  right  of  substitution,  as  it  had  no  locus  standi  in  curia,  save 
only  to  restore  the  parties  to  the  status  quo,  the  only  function 
which,  by  fair  construction  of  the  former  opinion  of  this  court, 
this  court  designed  said  cause  thereafter  to  perform;  and  3. 
At  that  time  the  suit  of  Dudley  and  others  v.  Hull  and  others, 
below  more  particularly  referred  to,  had  not  been  brought. 
Should  said  heirs  hereafter  ask  such  possession,  it  should 
be  given  them. 

The  court  made  a  reference,  at  the  same  time  this  motion 
for  a  writ  of  possesion  was  made,  —  1.  To  ascertain  all  lands  of 
Hull;  2.  All  liens  thereon;  3.  All  debts  due  from  his  estate; 
4.  To  settle  the  accounts  of  his  administrator;  5.  To  ascer- 
tain the  persons  to  whom  purchase-money  from  such  land 
sales  was  paid,  and  on  what  account,  calculating  interest  from 
date  of  payment;  6.  To  make  an  account  of  rents  and  profits 
of  each  tract  sold  under  the  decree  from  date  of  confirmation 
of  sale;  7.  An  account  of  permanent  improvements,  showing 
by  whom  made. 

Now,  some  of  these  heads  of  reference  were  pertinent  to  the 
purpose  for  which  the  cause  was  remanded  to  the  circuit  court, 
and  necessary  to  the  execution  of  the  mandate  of  this  court; 
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but  80  far  as  the  reference  directed  the  lands  of  which  Hull 
died  Beised  to  be  ascertained,  and  the  liens  and  all  the  estate 
debts  thereon  and  the  settlement  of  the  personal  estate,  with 
the  view  of  converting  the  suit  into  a  creditors'  bill,  the  court 
was  making  the  suit  perform  an  office  which  it  could  not  be 
made  to  perform  consistently  with  the  decision  of  this  court; 
and  had  the  suit  gone  on  alone,  and  been  treated  as  a  credi- 
tors' bill,  the  action  of  so  treating  it  would  have  been  erro- 
neous. All  that  it  could  do  was  to  restore  possession,  and 
compel  restitution  from  those  who  had  received  money  under 
a  void  and  reversed  decree,  and  repay  those  who  had  paid  for 
land  under  it. 

But  this  action  of  the  court,  in  making  a  reference  so  com- 
prehensive, becomes  immaterial,  by  reason  of  the  fact  that 
afterwards  Dudley  and  other  persons,  who  had  purchased 
lands  under  the  said  void  decree,  filed  in  the  circuit  court  of 
Pocahontas  County  a  bill  against  the  heirs  and  administrator 
of  Felix  H.  Hull,  deceased,  and  others,  alleging  that  Hull 
died  in  Highland  County,  Virginia,  leaving  a  widow  and  three 
children,  his  heirs,  owning  various  lands,  and  was  largely  in- 
debted at  his  death,  and  his  estate,  real  and  personal,  in  Vir- 
ginia, had  been  exhausted  in  paying  his  debts,  leaving  some 
unpaid;  that  among  those  unpaid  were  several  vendors'  liens 
on  the  lands  in  Pocahontas,  to  wit,  one  reserved  to  A.  G. 
Mathews  on  certain  tracts,  and  assigned  to  James  H.  Renick, 
and  one  to  Mary  Ann  Mathews  on  certain  land,  and  one  in 
favor  of  Joseph  McClung  on  certain  lands;  and  alleging  that 
Hugh  Sheffy,  administrator  of  Felix  H.  Hull,  and  Elizabeth 
M.  Hull,  his  widow,  had  brought  a  suit  in  that  court 
against  the  heirs  of  Felix  H.  Hull  and  others,  asking  to  have 
said  lands  sold,  and  dower  of  said  widow  provided  for  out  of 
their  proceeds,  and  to  have  the  balance  of  such  proceeds  ap- 
plied to  discharge  such  liens  on  said  lands;  and  that  a  decree 
of  sale  had  been  made  in  said  suit,  and  that  said  plaintiffs 
and  certain  defendants  had  purchased  certain  tracts,  respect- 
ively, at  certain  prices,  under  such  decree;  and  that  the  pur- 
chase-money under  such  sales  had  been  collected  and  applied 
under  decree  in  the  cause  to  the  debts  of  Hull,  to  his  widow, 
to  attorneys  and  court  officers  for  services  in  the  cause;  and 
then  Felix  H.  Hull  filed  a  petition  to  set  aside  the  decrees  in  the 
cause;  that  the  circuit  court  had  refused  to  set  aside  such  sales; 
that  the  case  was  appealed  to  the  supreme  court  of  appeals, 
which  had  held  all  the  proceedings  in  the  cause  void,  and  re- 
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versed  the  said  decree,  and  remanded  the  cause  to  the  circuit 
court  for  the  purpose  of  placing  ^he  parties  in  statu  quo;  and 
alleging,  further,  that  since  the  payment  of  the  purchase- 
money  for  lands  sold  under  said  void  decree,  many  of  the 
creditors  had  become  insolvent;  and  praying  that  the  accounts 
of  the  West  Virginia  administrator  of  said  Felix  H.  Hull,  de- 
ceased, be  settled,  and  his  creditors  convened,  and  that  those 
who  had  purchased  lands  under  such  void  decree,  and  whose 
money  had  been  applied  on  debts  and  liens  of  said  decedent, 
be  subrogated  to  the  rights  of  the  creditors  whose  debts  the 
money  of  such  purchasers  had  gone  to  pay. 

The  said  two  causes,  that  of  Dudley  and  others  v.  Hull  and 
others,  and  that  of  Hull's  AdmW  et  al.  v.  HulVs  Heirs  and  others 
(the  Sheffy  suit),  were  heard  together,  and  a  reference  was 
made  to  a  commissioner  to  ascertain  all  the  lands  of  which 
Felix  H.  Hull  died  seised  lying  in  Pocahontas,  and  all  liens 
thereon;  all  debts  due  from  his  estate;  to  settle  the  adminis- 
trator's accounts;  to  ascertain  all  purchase-money  paid  by 
several  purchasers  of  land  sold  under  decree  in  the  case  of 
HulVs  AdrnW  v.  Hull's  Heirs;  the  amounts  paid  by  each,  and 
the  date  of  payment,  and  to  whom  paid,  and  on  what  account, 
calculating  interest  from  dates  of  payment;  and  to  make  an 
account  of  rents  and  profits  of  each  tract  which  had  been 
sold,  and  an  account  of  all  permanent  improvements  on  each 
tract,  showing  by  whom  made.  Upon  a  report,  the  court  ren- 
dered a  decree  in  the  two  causes,  heard  together  in  June,  1888, 
by  which  it  confirmed  the  report,  and  decreed  that  unless 
the  debts  by  it  reported  be  paid,  the  lands  should  be  sold; 
and  from  this  decree  Samuel  Gibson,  administrator  of  Felix 
H.  Hull,  has  appealed  to  this  court. 

It  is  urged  by  appellant  that  these  plaintiffs  in  the  new  bill, 
Dudley  and  others,  cannot  maintain  a  creditors'  bill,  because 
they  are  not  creditors  of  Hull.  Technically,  they  are  not 
creditors,  but  only  entitled  to  substitution  under  those  who 
are  creditors;  but  if  so  entitled,  they  get  the  rights  of  those 
who  are  creditors,  and  those  creditors  could  maintain  a  credi- 
tors' bill,  and  if  the  debts  which  their  money  paid  were  liens, 
they  must  or  could  convene  the  lienors,  and  if  not  liens,  they 
must  convene  the  creditors  generally,  for  they  could  only  get 
a  pro  rata  share  in  case  of  deficiency  of  assets.  Though  I  do 
not  see  that  the  court  decreed  the  debts  against  Hull's  estate, 
or  directed  the  money  arising  from  the  sale  to  be  paid  thereon, 
yet  if  in  fact  they  were  paid  thereon,  we  must  treat  Dudley 
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and  others,  plaintiffs  in  the  new  bill,  as  entitled  to  substitu- 
tion to  the  debts  which  were  paid  by  the  moneys  which  they 
paid  as  purchasers  under  the  void  decree;  for  the  case  of  Hay- 
mond  V.  Camden,  22  W.  Va.  180,  holds  that  "a  purchaser  of 
land  sold  under  a  void  decree  is  entitled,  upon  the  disaffirm- 
ance of  the  sale,  to  be  substituted  to  the  rights  of  the  credi- 
tor, and  charge  the  land  with  the  amount  of  the  debts  paid 
by  him."  See  Hudgin  v.  Hudgin,  6  Gratt.  320;  52  Am.  Dec. 
124. 

The  position  of  appellant's  counsel,  that  in  Haymond  v. 
Camden,  22  W.  Va.  180,  substitution  was  allowed  only  be- 
cause Camden  and  Andrews  asked  that  the  debt  might  be 
ascertained,  is  untenable.  The  court  gave  that  as  a  reason 
why,  though  the  proceeding  was  void  for  want  of  jurisdiction 
as  to  them,  substitution  could  be  made  in  that  proceeding, 
holding  that  they  thereby  waived  objection  to  jurisdiction, 
save  in  those  respects  they  excepted  to  it  and  submitted  to  the 
jurisdiction.  The  court,  however,  held  the  general  propo- 
sition in  a  separate  point  that  a  purchaser  under  a  void  decree 
is  entitled  to  be  substituted  to  the  debts  his  money  pays. 
Principles  of  justice  demand  this,  and  courts  of  equity  have 
raised  up  this  principle,  a  being  of  their  creation,  called 
"substitution,"  unknown  to  common-law  forums,  to  accom- 
plish the  ends  of  justice;  and  I  know  of  no  more  signal  in- 
stance to  exemplify  the  disposition,  as  well  as  the  power,  of 
equity  to  adopt  means  to  accomplish  right  than  this  of  sub- 
stitution, accorded  purchasers  under  void  proceedings,  whose 
money  has  gone  to  satisfy  liens  good  against  the  debtor. 

Another  point  made  against  the  decree  is,  that  the  most 
important  parties,  the  heirs  of  Hull,  whose  lands  were  to  be 
sold,  were  not  before  the  court,  because  the  affidavit  on  which 
rested  the  order  of  publication  against  them  as  non-residents 
was  made  before  a  notary  in  Virginia,  and  the  certificate  is 
simply  signed  by  him,  and  is  without  notarial  seal,  and  also 
wants  a  certificate  of  a  clerk  or  other  officer  of  a  court  of  rec- 
ord of  Virginia  under  official  seal,  verifying  the  genuineness 
of  the  signature  of  the  notary,  and  his  authority  to  administer 
oaths,  as  required  by  Code,  c.  130,  sec.  31. 

This  objection  is  well  taken.  A  party  must  be  served  with 
process,  and  thus  brought  befoTP  the  court,  unless  he  be  one 
against  whom  publication  may  be  made,  and  the  fact  justify- 
ing such  order  must  be  made  to  appear  as  the  law  points  out. 
The  law  requires  an  affidavit  to  establish  that  fact  as  a  pre- 


806.  Hull  v.  Hull.  [W.  Virginia, 

requisite  or  foundation  for  the  order,  and  that  afiidavit,  if 
made  out  of  the  state,  must  be  certified  as  required  by  statute, 
to  be  admissible  to  show  the  fact  of  non-residence.  Though 
the  decree  states  that  the  non-residents  had  been  "regularly- 
proceeded  against  by  order  of  publication,  as  the  law  provides," 
yet  the  afiidavit  and  order,  being  a  part  of  the  record,  show 
this  defect.  Though  this  be  error,  yet  I  do  not  think  it  avails 
the  appellant,  the  administrator.  Still,  it  should  be  corrected 
in  after  proceedings,  as  it  might  affect  titles  acquired  under  a 
decree  hereafter.  The  decree  does  not  declare  on  its  face 
what  particular  debts  shall  be  paid,  or  fix  their  order,  but 
simply  decrees  that  "unless  the  defendants,  the  adminis- 
trator and  heirs  of  the  late  F.  H.  Hull,  deceased,  or  some  one 
for  them,  shall,  within  sixty  days  from  the  rising  of  this  court, 
pay  to  the  special  receiver  in  these  causes  the  several  debts 
reported  by  Commissioner  Warwick  against  the  estate  of  F. 
H.  Hull,  deceased,  the  lands  should  be  sold."  Such  a  decree 
is  erroneous  under  the  case  of  Kanawha  Valley  Bank  v.  Wil- 
son, 25  W.  Va.  242. 

Judge  Woods  very  properly  said,  in  the  opinion  in  that  case: 
"  Upon  its  face,  it  [the  decree]  neither  ascertains  the  amount 
or  priority  of  any  debt,  or  the  person  to  whom  the  same  is  to 
be  paid  ";  and  as  he  said  in  that  case,  I  say  in  this,  that  while 
the  decree  does  refer  to  the  report  for  the  debts  to  be  paid, 
that  leaves  every  creditor  to  determine  for  himself,  at  his 
peril,  the  amount  decreed  him.  I  add,  that  this  report  is  com- 
plicated. A  given  debt  is  a  specific  lien  on  certain  other 
lands,  and  a  general  charge  on  others;  another  debt  is  a  spe- 
cific lien  on  certain  other  lands,  and  a  general  charge  on 
others;  and  other  debts  general  charges.  The  special  com- 
missioner and  parties  are  to  construe  this  report  for  them- 
selves, at  their  peril,  and  fix  the  amounts  of  liens,  their  order, 
and  what  lands  they  bind;  whereas  the  decree  should  make 
these  matters  legally  certain. 

What  debts  were  to  be  paid  under  this  decree?  The  decree 
should  have  plainly  declared  what  original  debts  of  Hull  yet 
remained  unpaid,  and  what  particular  purchasers  were  enti- 
tled to  substitution,  and  in  what  sums,  and  out  of  what  lands, 
after  charging  them  with  rents  and  profits,  less  permanent 
improvements  and  taxes  paid.  The  heirs  would  know  then 
how  much  was  chargeable  upon  their  estate,  and  in  whose 
favor,  if  they  desired  to  discharge  it,  and  in  case  a  sale  should 
be  made,  every  original  creditor  would  know  how  much  was 
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coming  to  him,  and  every  purchaser  would  know  how  much 
he  was  entitled  to  for  reimbursement  or  substitution;  and 
thus  they  could  bid  at  the  sale  with  their  eyes  full  open  to 
their  adjudicated  rights. 

As  to  the  debts  report«d  against  Hull's  estate,  it  is  scarcely 
necessary  to  say  that  the  parties  claiming  substitution  on  ac- 
count of  moneys  paid  by  them  under  their  purchases  of  land 
having  been  applied  on  debts  of  Hull's  estate  must  show 
debts  valid  and  binding  said  estate.  The  appellant's  counsel 
contends  that  there  was  no  evidence  to  establish  the  debts 
reported  as  debts  binding  Hull's  estate.  And  here  it  is  cer- 
tain that  the  pleadings,  depositions,  or  decrees  in  the  case  of 
Sheffy,  Adrn'r,  v.  HulVi  Heirs,  in  Pocahontas  circuit  court,  can- 
not be  read  as  evidence  against  the  heirs  or  administrator  of 
Hull  to  establish  debts,  for  reasons  already  stated.  It  is  also 
clear  that  the  record  of  the  case  of  Sheffy,  Adrn'r,  etc.,  v.  Hull's 
Heirs,  brought  in  Highland  County,  Virginia,  cannot  be  read 
to  establish  such  debts.  It  was  the  same  character  of  suit  as 
that  brought  in  Pocahontas  by  Sheffy,  administrator,  and  Mrs. 
Hull  against  Hull's  heirs,  which  this  court  held  to  be  a  void 
proceeding;  but,  in  addition,  that  Highland  County  suit  was 
brought  in  another  state  to  sell  land  and  operate  on  personal 
assets  there,  and  could  by  no  means  affect  lands  here;  and 
the  West  Virginia  administrator  was  not  a  party  to  it;  and  if 
the  infant  heirs  were  parties,  it  could  not  establish  debts  not 
decreed  against  them  personall}',  so  as  to  bind  lands  here. 
The  decree  was  only  that,  unless  the  estate  debts  be  paid,  the 
lands  be  sold. 

The  debt  in  favor  of  James  H.  Renick  is  sustained  by  the 
agreement  of  sale  between  Andrew  Mathews  and  Felix  H. 
Hull,  dated  the  13th  of  October,  1853,  in  connection  with 
Uriah  Hevener's  deposition. 

As  to  the  bond  of  $757.87  in  favor  of  Ann  M.  Mathews,  the 
evidence  is  not  clear  to  show  that  it  is  a  remnant  of  purchase- 
money  for  land  sold  by  Sampson  Mathews  to  Hull  and  War- 
wick. The  bond  is  of  different  date  from  the  sale  and  deed, 
but  is  claimed  to  be  a  balance  on  settlement.  As  the  deed 
from  Mary  Ann  and  Ann  M.  Miithews  to  Hull  and  Warwick, 
which  must  have  been  accepted  by  the  grantees  and  put  on 
record,  recognizes  money  as  yet  unpaid  on  land,  and  the  bond 
is  signed  by  Hull  and  Warwick,  the  same  parties  alleged  to 
have  purchased  the  land,  and  as  John  W.  Warwick's  deposi- 
tion virtually  recognizes  it  as  a  purchase-money  bond,  I  think 
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we  should  say  that  it  is  established.  Though  given  after  said 
deed,  being  for  purchase-money,  it  is  entitled  to  the  lien  re- 
tained in  the  deed,  as  a  release  of  the  lien  would  not  be  pre- 
sumed from  the  mere  execution  of  a  new  bond:  Hess  v.  DUhf 
23  W.  Va.  90;  Coles  v.  Withers,  33  Gratt.  186;  2  Jones  on 
Mortgages,  sec.  927;  Hopkins  v.  Detwiler,  25  W.  Va.  749. 

As  to  debts  of  estate  of  Joseph  McClung,  I  think  the  deed 
from  McClung  and  wife  to  Hull,  dated  the  26th  of  September, 
1855,  found  on  record,  and  Hull's  bond  of  $2,500,  of  same  date, 
to  McClung,  justify  the  report  in  considering  that  debt  estab- 
lished; but  there  is  no  evidence  to  sustain  the  item  of  $932.55, 
reported  in  favor  of  McClung's  estate,  except  the  Highland 
County  record,  which  is  incompetent,  and  it  is  barred  by  the 
statute  of  limitations.  I  think  the  claim  of  Hull's  adminis- 
trator for  abatement  from  McClung's  debt  for  loss  of  the  five 
hundred  acres  was  properly  overruled.  The  deed  of  McClung 
and  wife  conveyed  "  their  entire  interest  in  the  lands  formerly 
owned  by  Jacob  W.  Mathews "  in  certain  specified  lands, 
*'  together  with  all  their  interest  in  the  lands  formerly  belong- 
ing to  said  Mathews  lying  on  Clover  Creek." 

Where  a  deed  conveys  the  grantor's  right,  title,  and  interest, 
though  it  contains  in  general  terms  a  covenant  of  general  war- 
ranty, the  covenant  is  regarded  as  a  restricted  one,  limited  to 
the  estate  conveyed,  and  not  one  defending  generally  the  land 
described.  The  covenant  of  warranty  is  intended  to  defend 
only  what  is  conveyed,  and  cannot  enlarge  the  estate  con- 
veyed: Wait's  Actions  and  Defenses,  391;  3  Washburn  on 
Real  Property,  655;  Rawle  on  Covenants,  420;  Sweet  y.  Brown, 
12  Met.  175;  45  Am.  Dec.  243;  Allen  v.  Helton,  20  Pick.  458; 
Ballard  v.  Child,  46  Me.  152;  McNear  v.  McComber,  18  Iowa, 
12;  Kimball  v.  Semple,  25  Cal.  452;  Blanchard  v.  Brooks,  12 
Pick.  47;  White  v.  Brocaw,  14  Ohio  St.  339;  Adavis  v.  Boss, 
30  N.  J.  L.  510;  82  Am.  Dec.  237;  Lamb  v.  Wakefield,  1  Saw. 
251;  Hope  v.  Stone,  10  Minn.  141.  Here  the  grantors  con- 
veyed only  their  interest.  The  laud  was  in  dispute,  and  Por- 
ter seems  to  have  had  superior  title  to  it;  and  besides,  the 
evidence  tends  to  show  that  the  deed  does  not  cover  the  five 
hundred  acres  claimed  as  lost  land. 

The  debts  of  Renick,  Mathews,  and  McClung,  above  men- 
tioned, are  purchase-money  liens,  and  are  not  barred  by  the  stat- 
ute of  limitations:  Heiskell  v.  Powell,  23  W.  Va.  718;  Wayt  v. 
Carwithen,  21  W.  Va.  522.  A  lien  for  purchase- money  reserved 
in  a  deed  is  treated  as  a  mortgage  or  deed  of  trust,  and  the 
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statute  of  limitations  does  not  apply:  Coles  v.  Withers,  3B 
Gratt.  186,  194;  Smith  v.  Washington  etc.  R.  R.  Co.,  33  Gratt. 
€20;  Lewis  v.  Hawkins,  23  Wall.  119.  It  is  clear  that  the 
statute  does  not  run  against  mortgages  and  deeds  of  trust: 
Criss  V.  Criss,  28  W.  Va.  396;  Camden  v.  Alkire,  24  W,  Va. 
675;  Pitzer  v.  Burns,  7  W.  Va.  63;  Bonne  v.  Poor  School  Soc, 
75  Va.  300. 

The  debt  reported  at  $5,335.05,  in  favor  of  Benjamin  F.  Jack- 
eon,  is  not  only  not  proven  except  by  evidence  in  the  High- 
land cause,  but  is  for  an  open  account,  the  last  item  being  in 
October,  1861,  and  is  barred,  and  was  improperly  allowed. 
So,  also,  the  Samuel  V.  Gate  wood  debt  of  $1,226.68  is  not  proven, 
except  by  the  Highland  record,  and  is  barred  by  limitation. 
The  suit  in  Highland  County  could  not  operate  to  protect 
debts  against  the  statute  of  limitation  as  to  assets  in  West 
Virginia.  There  was  no  personal  decree  against  the  heirs; 
simply  a  decree  ascertaining  certain  debts  as  existing  against 
Hull's  estate  for  the  purposes  of  that  cause,  —  that  is,  against 
the  Virginia  lands  of  the  estate,  —  and  was  only  a  decree  ad- 
judicating such  debts  as  existing  by  confirming  a  report  find- 
ing them.  And  besides,  it  was  a  suit  brought  by  the  Virginia 
administrator  and  the  widow  to  sell  lands  for  debts,  which 
they  could  not  do,  as  there  was  no  such  statuteasin  this  state 
allowing  an  administrator  to  maintain  such  a  suit,  and  the 
widow  could  not  do  so;  and  as  decided  in  Hull  v.  Hull,  26 
W.  Va.  1,  such  a  suit  was  inefficacious  to  accomplish  the  pur- 
pose of  keeping  alive  these  debts.  The  suit  in  Pocahontas  by 
said  SheflFy,  administrator,  and  the  widow  of  Hull,  being  void, 
could  not  keep  alive  those  debts;  nor  would  the  bringing  of 
the  suit  of  Dudley  and  others,  within  one  year  after  the  re- 
versal by  this  court  in  the  case  of  Hull  v.  Hull,  26  W.  Va.  1, 
operate  to  save  the  debts  from  limitation,  under  section  19, 
chapter  104,  of  the  code,  as  it  was  a  void  proceeding.  It  does 
not  in  fact  appear  that  the  Dudley  suit  was  brought  within 
one  year  after  the  25th  of  April,  1885,  the  date  of  such  re- 
Tersal,  as  the  summons  in  it  is  not  in  the  record. 

I  think  the  land  owned  by  Hull  jointly  with  others  should 
have  been  divided  before  sale.  I  do  not  think  that  the  par- 
ties claiming  substitution  had  right  to  set  off  one  third  of 
rents  and  profits  as  for  land  to  which  the  witlow  of  Hull  was 
entitled,  and  be  charged  with  only  two  thirds  of  rents  and 
profits.  A  widow  has  no  estate  by  ri-ason  of  her  dower  ripht 
till  it  is  actually  assigned:   Tomliyison  v.  Nickell,  24  W.  Va. 
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160;  mckell  v.  Tomlinson,  27  W.  Va.  709.  I  find  no  decree 
assigning  her  dower,  or  declaring  the  money  value  of  it,  or 
directing  its  payment.  It  was  probably  in  the  power  of  the 
court  to  appoint  a  special  receiver  to  receive  and  disburse  the 
moneys  under  the  sale,  but  I  do  not  see  why  special  commis- 
sioners could  not  do  so,  after  giving  bond. 

The  decree  complained  of  is  reversed,  and  the  cause  re- 
manded, to  be  further  proceeded  in  according  to  the  princi- 
ples herein  indicated,  and  further  according  to  principles 
governing  courts  of  equity. 

Judicial  Salbs  —  Right  of  PuHCHAaER  to  Subrogation.  —This  subject 
was  fnlly  discnsied  in  the  not*  to  Perry  ▼.  Adams,  2  Am.  St.  Rep.  328-330, 
where  reference  is  made  to  an  earlier  note  to  Scott  v.  Dunn.  30  Am.  Dec. 
177-182,  Compare  WiUou  v.  Holt,  83  Ala.  528;  3  Am.  St.  Rep.  768,  If  such 
purchaser  has  been  in  possession  a  long  time,  he  will  not  be  compelled  to 
surrender  the  land  on  any  terms,  unless  the  parties  show  good  cause  for  the 
delay:  Dawkiiit  v.  Dawkint,  104  N.  C.  301;  and  where  the  duration  of  the 
possession  has  been  sufficient  to  give  title  by  the  statutory  rules  relating  to 
adverse  possession,  it  will  constitute  a  bar  to  an  action  of  ejectment  by  any 
one  not  under  disability:  Qoodman  v.  NichoU,  44  Kan.  22.  The  purchaser, 
to  be  protected  in  this  way,  must  be  an  innocent  purchaser;  and  therefore  a 
person  who  buys  with  notice  that  the  land  is  subject  to  a  trust  is  not  entitled 
to  subrogation:  Huse  v.  Den,  85  Cal.  390;  20  Am.  St.  Rep.  232.  See  also 
Wilson  V,  Slaughier,  53  Ark.  137, — a  case  where  the  purchaser  bad  notice 
of  existing  equities. 

Service  of  Process  by  Publication.  —  Jurisdiction  is  acquired  only  when 
the  statutory  requirements  are  successively  and  accurately  pursued:  BeckHt 
V.  Cuenin,  15  Col.  281;  22  Am.  St.  Rep.  399;  and  note  to  Shepherd  v.  Ware,. 
24  Am.  St.  Rep.  217.  Affidavit  of  service  of  summons  is  sufficient,  when  it 
shows  a  cause  of  action  against  the  defendant,  and  that  he  is  a  resident  at  t^ 
place  in  another  state,  which  place  and  state  are  named  in  the  affidavitr 
Andersons.  Qoff,  72  Cal.  6-5;  1  Am.  St.  Rep.  34,  Contra,  see  McCracken  v. 
Flanagan,  127  N.  Y.  493;  24  Am.  St.  Rep.  481,  which  hoWs  that,  in  addition 
to  the  above  facts,  due  diligence  to  find  defendant  must  be  shown.  For  two 
examples  of  defective  affidavits,  see  Godfrey  v.  Valentine,  39  Minn.  336;  12 
Am.  St.  Rep.  657;  Friak  v.  Reigelman,  lb  Wis.  499;  17  Am.  St.  Rep.  198. 
Corrected  affidavit  may  be  filed,  where  the  corrected  affidavit  sets  forth  what 
is  true,  and  establishes  compliance  with  the  law :  Frisk  v.  Reigelman,  75  Wis. 
499;  17  Am.  St.  Rep.  198;  Bui-r  v,  Seymour,  43  Minn.  401;  19  Am.  St.  Rep. 
245. 

Judicial  Salks.  —  Administrator's  or  executor's  sale  is  void  nnless  the 
provisions  of  the  statute  are  strictly  pursued:  Worten  v.  Hotoard,  2  Smedes 
&  M.  527;  41  Am.  Deo.  607;  Wyman  v.  Campbell,  6  Port.  219;  31  Am. 
Dec.  677. 

Judgments  as  Evidence.  —  A  void  judgment  cannot  be  regarded  as  hav- 
int;  any  legal  existence  in  any  court  for  any  purpose:  White  v.  Foote  L.  Co.^ 
29  W.  Va.  385;  6  Am.  St.  Rep.  650. 

Jurisdiction  of  Courts  as  Affected  by  State  Lines.  —  Courts  of  one 
state  have  no  jurisdiction  over  title  to  lands  in  another  state  or  country:  Lin~ 
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dlfy  V.  O'Reilly,  50  N.  J.  L.  636;  7  Am.  St.  Rep.  802.  No  court  can,  by  its 
judgments  or  dscrees,  directly  bind  or  affect  property  beyond  the  limits  of 
that  state:  Wimer  r.  Wimer,  82  Va.  890;  3  Am.  St.  Rep.  126.  Several  casta 
illustrating  thia  principU  are  cited  in  the  note  to  Alley  v.  Casyai-i,  6  Am. 
St.  Rep.  182. 

DisCHAROX  o»  Vendor's  Libx.  —  When  the  lien  once  existed,  it  still  con- 
tinues, unless  intentionally  displaced  or  waived  by  consent  of  the  parties: 
Nayg  V.  Hoi-ine,  12  Iowa,  61;  79  Am.  Dec.  518;  see  illustrative  cases  in  th» 
note  to  Burgeaa  v.  Fairbanks,  17  Am.  St.  Rep.  232. 

Effect  of  Judgment  to  Stop  the  Running  of  the  Statute  of  Limita- 
tions. —  As  to  when  judgment  in  ejectment  will  stop  the  running  of  the 
statute,  see  note  to  BalUrton  v.  ChiUa,  54  Am.  Dec.  545-547.  The  revival 
of  a  judgment,  void  for  want  of  jurisdiction  of  the  person  of  the  defendant, 
will  not  stop  the  running  of  the  statute:  Hepler  v,  Davis,  32  Neb.  556; 
ante,  p.  457. 

Covenant  of  Warranty  attaches  only  to  the  estate  granted  or  purported 
to  be  granted,  and  can  neither  enlarge  the  estate  nor  pass  by  estoppel  a 
greater  estate  than  that  actually  conveyed:  Adams  v.  Ross,  30  N.  J.  L.  505; 
82  Am.  Dec.  237.  As  to  the  effect  of  a  covenant  in  a  conveyance  of  grantor's 
right,  title,  and  interest,  see  note  to  Sweet  v.  Brown,  45  Am.  Dec.  244. 

Extinguishment  of  Vendor's  Lien.  —  As  against  a  remote  vendee,  a  ven- 
dor's lien  does  not  subsist  after  the  statute  of  limitations  has  run  against  » 
note  given  for  the  purchase-money:  Tale  v.  Hawkins,  81  Ky.  577;  50  Am. 
Rep.  181.  The  lien  of  a  vendor  of  land  reserved  on  the  face  of  the  deed 
expires  when  the  debt  is  barred  by  the  statute  of  limitations:  Chase  r.  Cart' 
Wright,  53  Ark.  358;  22  Am.  St  Rep.  207,  and  note. 

Dower,  Effect  of  Judicial  Sales  upon  Wife's  Right  to:  See  Williams 
T.  Wescott,  77  Iowa,  332;  14  Am.  St.  Rep.  287;  Jlandti  r.  McClave,  46  Ohio 
St.  407;  If  Am.  Sk  Rep.  627. 


Watt  v.  Brookover. 

[85  West  Virginia.  KS.] 

Judgment  ih  Fator  of  Deceased  Plaintiff.  —  A  judgment  in  fftror  of  » 
plaintiff  who  is  dead  at  the  time  of  the  institution  of  the  action,  sucb 
death  not  appearing  on  the  record,  creates  a  valid  lien,  and  is  not  void, 
but  merely  voidable  on  appeal,  and  is  impervious  to  collateral  attack. 

Judgments  for  or  aoainst  Deceased  Persons,  whether  the  fact  of  death 
appears  on  the  record  or  not,  are  not  void,  but  voidable  only. 

ATroKNET,  Power  of,  to  Compromise  Claim  affer  Judgment.  —  An 
attorney,  employed  merely  as  such  to  eollect  a  debt,  baa  do  power  to 
compromise  the  claim  after  judgment. 

Keck  and  Son,  for  the  appellants. 

Berkshire  and  Sturgiss,  for  the  appellees. 

Brannon,  J.  A  judgment  was  rendered  in  the  circuit  court 
of  Monongnlia  County  in  favor  of  plaintiffs  for  $307.22,  with 
interest  and  costs,  in  an  action  by  Watt,  Lang,  &  Co.  for  the 
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use  of  Stephen  A.  Shepherd,  against  Joseph  S.  Brookover;  and 
a  chancery  suit  was  brought  by  Watt,  Lang,  &  Co.  and  Shep- 
herd against  Brookover  to  enforce  the  judgment  against  a 
tract  of  forty-five  acres  of  land,  and  the  bill  having  been  dis- 
missed, the  plaintiffs  appeal  to  this  court. 

It  is  assigned  as  error  that  an  amended  answer  was  allowed 
to  be  filed  by  Brookover.  He  filed  an  answer,  setting  up  that 
he  had  compromised  and  settled  the  judgment,  and  the  cause 
was  then  referred  to  a  commissioner  to  ascertain  the  lands  of 
the  judgment  debtor  and  the  liens  upon  it.  Depositions  were 
taken  by  both  sides.  The  commissioner  filed  a  report  allow- 
ing the  plaintiffs  their  debt  in  full,  and  Brookover  excepted 
to  it.  Then  the  decree  of  dismissal  was  entered.  In  this 
decree  it  is  stated  that  an  answer  and  amended  answer  of 
Brookover  were  read,  though  I  see  no  prior  order  filing  such 
amended  answer.  This  amended  answer  sets  up  that  defend- 
ant Brookover  had  learned,  since  the  filing  of  his  original  an- 
swer, that  John  W.  Watt  of  the  firm  of  Watt,  Lang,  &  Co.,  a 
plaintiff  in  the  chancery  suit,  and  also  in  the  action  in  which 
the  judgment  had  been  rendered,  had  died  before  the  action 
at  law  was  brought,  and  that  the  said  judgment  was  a  nullity 
and  void,  and  no  lien  on  his  land.  The  plaintiff  objected,  and 
excepted  to  said  amended  answer  as  irrelevant  and  immaterial, 
and  as  offered  too  late.  The  decree  does  not  pass  on  the  ex- 
ception, but  reads  the  amended  answer  on  the  hearing,  and 
impliedly  overrules  the  exception. 

It  is  sufiBcient  to  say  of  this  answer,  that  though  taken  to 
be  true  in  the  absence  of  a  replication,  the  fact  which  it  pre- 
sents as  a  defense  —  the  death  of  Watt  —  was  immaterial, 
and  presented  no  defense  to  the  bill.  As  regards  a  judgment 
against  a  party  dead  at  its  rendition,  this  court,  in  King  v. 
Burdett,  28  W.  Va.  601,  57  Am.  Rep.  687,  held  such  judgment 
not  void  for  the  fact  of  death  not  appearing  on  the  record,  and 
that  it  was  a  lien  enforceable  in  chancery,  and  such  death 
could  not  be  set  up  in  defense  of  a  bill  to  enforce  it.  In  Evans 
V,  Spurgin,  6  Gratt.  107,  52  Am.  Dec.  105,  it  was  held  that 
the  death  of  a  defendant  not  having  been  suggested,  a  decree 
cannot  be  impeached  in  a  collateral  action  by  evidence  of  his 
death.  I  think  these  decisions  are  binding  authority  on  us, 
and  in  principle  decide  this  point  in  the  case.  I  shall  not 
advert  to  the  many  decisions  upholding  them,  as  President 
Johnson  fully  discussed  them  in  King  v.  Burdett,  28  W.  Va. 
601;  57  Am.  Rep.  6S7.     In  Neale  v.    Utz,  75  Va.  480,  a  judg- 
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ment  against  a  convict  was  held  unimpeachable  in  a  collateral 
proceeding,  though  the  party  was  civiliter  mortuus. 

True,  these  cases  were  cases  of  judgment  against  persons, 
while  here  it  is  the  case  of  one  of  the  partners  plaintiff  dead 
at  the  institution  of  the  action;  but  I  concur  in  the  opinion 
expressed  in  1  Black  on  Judgments,  section  204,  that  such  a 
case  "cannot  be  distinguished  in  principle  from  that  of  a  de- 
fendant dying  while  the  action  is  pending,  where,  as  already 
shown  (section  200),  the  great  preponderance  of  authority  sus- 
tains the  rule  that  the  judgment  is  at  least  impervious  to 
collateral  attack,  and  must  be  vacated  or  reversed  by  proper 
proceedings.  Both  cases  are  equally  governed  by  the  princi- 
ple that  when  once  the  jurisdiction  has  attached,  no  subsequent 
error  or  irregularity  in  the  exercise  of  that  jurisdiction  can 
make  its  judgment  void."  Here  the  party  was  dead  at  the 
institution  of  the  action  in  which  judgment  was  rendered.  Mr. 
Black  (1  Black  on  Judgnients,sec.  204)  states  the  law  to  be,  that 
"  if  an  action  is  commenced  in  the  name  of  a  person  already 
dead  (as  where  the  decedent  is  the  nominal  plaintiff,  and  the 
one  for  whose  benefit  the  suit  is  prosecuted  is  the  real  party 
in  interest),  or  if  one  of  several  joint  claimants  is  dead  before 
action  brought,  it  is  held  that  the  defendant  must  take  advan- 
tage of  the  fact  by  plea  in  abatement,  at  the  peril  of  being 
estopped  by  his  silence,  and  the  judgment  for  plaintiff  will 
not  be  disturbed."  The  fact  that  defendant  did  not  know  of 
his  death  can  make  no  difference  as  to  this  point. 

In  Powell  V.  Washington,  15  Ala.  803,  it  was  held  that  where 

one  having  the  beneficial  interest  in  a  note  sued  in  the  name 

of  a  dead  payee,  and  there  was  judgment  by  default,  the  judg- 

..^  ment  was  valid,  and  could  not  even  be  vacated  by  a  proper 

proceeding  to  vacate  it. 

In  Milam  Co.  v.  Robertton,  47  Tex.  222,  and  Case  v.  Ribelin^ 
1  J.  J.  Marsh.  29,  it  was  held  that  a  judgment  for  or  against  a 
party  dead  at  the  time,  his  death  not  appearitig,  is  not  void. 
Freeman  on  Judgments,  section  153,  states  it  us  law  that 
judgments  for  or  against  deceased  parties  are  not  void,  and 
that  even  where  the  fact  of  the  death  appears  in  the  record, 
they  are  not  void,  but  only  voidable,  and  are  to  be  affected 
only  by  appeal. 

I  am  of  opinion  that  where  the  fact  of  death  is  apparent  in 
the  record  of  the  judgment,  its  rendition  would  be  error  of  law, 
to  be  corrected  by  appellate  process;  and  where  it  does  not 
appear  in  the  record,  but  is  to  be  shown  aliunde,  it  is  called 
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€rror  in  fact,  to  be  corrected  at  common  law  by  writ  of  error 
■coram  vobis,  but  under  our  code  (1887),  c.  135,  sec.  1,  by  mo- 
tion in  lieu  of  that  writ:  2  Tuck.  Com.  Laws  Va.,  328;  4 
Minor's  Institutes,  848. 

I  do  not  intimate  whether  this  judgment  could  have  been 
aflfected  in  any  way,  whether  the  naming  as  a  plaintiflf  a 
dead  partner,  when  the  cause  of  action  survived  to  the  other, 
who  was  also  a  party,  would  render  the  judgment  erroneous. 
Some  cases  cited  by  authors  as  holding  that  judgments  against 
dead  persons  are  null  do  not  so  hold.  The  word  "void"  may 
be  used  in  them,  but  in  the  sense  of  "erroneous."  They  were 
cases  where,  by  proper  proceedings,  they  were  sought  to  be  re- 
versed, not  attacked  collaterally.  Such  are  the  cases  of  Cohon 
V.  Wade,  1  Murph.  43;  Burke  v.  Stokely,  65  N.  C.  569;  Moore  ▼. 
Easley,  18  Ala.  619.  There  is  a  wide  difference  between  a 
judgment  null  and  void  and  one  erroneous  and  voidable;  the 
one  is  no  lien,  the  other  is  until  reversed.  This  judgment  is 
not  a  nullity,  but  a  valid  lien  on  the  land  sought  to  be  sub- 
jected. 

Now  as  to  the  defense  of  payment.  The  defendant  Brook- 
over  gives  evidence  to  show  that  he  compromised  the  judg- 
ment with  Hough,  one  of  the  firm  of  Kreck  and  Hough,  attor- 
neys,who  recovered  the  judgment,  and  paid  Hough  one  hundred 
dollars  in  satisfaction  of  it.  In  Wiley  v.  Mahood,  10  W.  Va. 
206,  and  Harper  v.  Harvey,  4  W.  Va.  539,  it  was  held  that  an 
attorney  employed  to  collect  a  debt  can  only  receive  money 
for  payment,  and  cannot,  without  authority,  accept  other  things 
in  satisfaction  of  it.  Here  money  was  received,  but  much  less 
than  the  debt.  Is  this  compromise  valid?  Has  an  attorney 
to  collect  a  debt  authority,  simply  as  such,  to  compromise  and 
accept  only  part  of  a  debt  as  full  satisfaction?  Chief  Justice 
Marshall,  in  Holker  v.  Parker,  7  Cranch,  436,  said  that  he  had 
not.  I  do  not  here  refer  to  the  question  of  the  power  of  an  at- 
torney to  compromise  pending  litigation  to  obtain  judgment. 
In  England  it  seems  to  be  settled  in  such  case  that  he  has 
authority  to  compromise,  but  in  America  there  is  great  con- 
flict of  decision  on  the  subject,  the  preponderance  of  authority 
seeming  to  be  against  such  power,  though,  as  that  point  is  not 
involved  here,  I  have  not  fully  examined  the  authorities:  See 
note  to  sec.  24,  Story  on  Agency,  9th  ed.;  Preston  v.  Hill,  50 
•Cal.  43;  19  Am.  Rep.  647;  note  to  Granger  v.  Batrhelder,  41 
Am.  Rep.  847;  De  Louis  v.  Meek,  2  G.  Greene,  55;  50  Am.  Dec. 
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491;  Huston  t.  Mitchell,  14  Serg.  &  R.  307;  16  Am.  Dec.  506; 
1  Lawson's  Rights,  Remedies,  and  Practice,  sec.  171,  and 
notes. 

This  is  a  case  where  there  was  no  appearance  of  contention 
as  to  the  right  to  the  debt,  and  its  amount  had  been  fixed  by 
final  judgment;  but  there  was  some  considerable  doubt  whether 
the  judgment  could  be  realized.  It  is  clear  that  no  express 
authority  to  compromise  the  debt  was  given.  We  are  of  opin- 
ion that  in  these  circumstances  the  attorney  had  no  implied 
authority  to  receive  part  of  the  judgment  in  full.  In  Granger 
V.  Batchelder,  54  Vt.  248, 41  Am.  Rep.  846,  an  attorney  received 
part  of  a  judgment  in  money,  and  the  execution  which  had 
been  levied  on  property  claimed  by  others  was  returned  satis- 
fied. The  court  held  that  the  attorney  had  no  power  to  receive 
less  than  the  full  amount.  So  in  Robinson  v.  Murphy,  69  Ala. 
543,  the  supreme  court  of  Alabama  said  that  the  judgment 
terminated  the  litigation  and  its  uncertainties,  and  conclu- 
eively  ascertained  that  the  plaintiff  was  to  have  from  the  de- 
fendant a  fixed  amount;  that  the  powers  of  the  attorney  are 
not  co-equal  and  co-extensive  with  those  of  the  client,  and  he 
could  accept  nothing  less  than  the  full  amount  of  the  judg- 
ment. See  note  to  Granger  v.  Batchelder,  41  Am.  Rep.  847.  So 
it  was  held  in  Beers  v.  Hendriclcson,  45  N.  Y.  665;  Lewis  v. 
Woodruff,  15  How.  Pr.  539;  Wilson  v.  Wadleigh,  36  Me.  496; 
Harrow  v.  Farrow,  7  B.  Mon.  126;  45  Am.  Dec.  60;  Chambersy. 
Miller,  7  Watts,  63;  Town  of  North  Whitehall  v.  Keller,  100  Pa. 
St.  105;  45  Am.  Rep.  361;  1  Lawson's  Rights,  Remedies,  and 
Practice,  171;  2  Black  on  Judgments,  sec.  989.  I  see  no 
authority  to  the  reverse. 

But  though  this  compromise  will  not  discharge  the  judg- 
ment, we  think  the  judgment  should  be  credited  with  one  hun- 
dred dollars,  paid  under  said  compromise  as  of  the  fifteenth 
day  of  April,  1884.  Here  it  is  useless  to  detail  evidence  fur- 
ther than  to  say  that  Brookover  swears  positively  to  the  pay- 
ment, and  Gallagher  that  he  saw  the  receipt,  since  lost,  which 
liad  been  given  by  Hough.  The  evidence  is  not  entirely  con- 
vincing, but  we  conclude  that  it  should  be  allowed. 

The  decree  is  reversed,  and  the  cause  remanded,  with  direc- 
tion to  enter  a  decree  for  the  judgment,  suVgect  to  such  credit, 
and  to  enforce  it  aa  a  lien  against  the  land  in  the  record 
described. 
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Judgrments  for  or  aerainst  Deceased  FersoiiB.* 

Oenerally  ovly  Voidable,  and  not  Subject  to  Collateral  Attach.  —  Although  there 
is  some  conflict  ia  the  cases,  the  great  weight  of  American  authority  sustains 
the  proposition,  that  where  a  court  has  obtained  jurisdiction  of  the  parties 
and  of  the  subject-matter  during  the  lifetime  of  the  parties  to  the  suit,  a 
judgment  rendered  for  or  against  one  of  them  after  his  death,  although  er- 
roneous and  liable  to  be  set  aside  by  proper  direct  proceeding,  is  simply  void- 
able, and  not  void,  nor  subject  to  collateral  attack:  Jennings  v.  Simpson,  12 
Neb.  558;  McCormickv.  Paddock,  20  Neb.  486;  Glajlin  v.  DiuDte,  129  111.  241; 
16  Am.  St.  Rep.  263;  Mitchell  v.  Schoonover,  16  Or.  211;  8  Am.  St.  Rep.  282; 
Kiny  V.  Burdett,  28  W.  Va.  601;  57  Am.  Rep.  687;  Warder  v.  Tainler,  4 
Watts,  270;  Carr  v.  Townsend,  63  Pa.  St.  202;  Yaple  v.  Titti.%  41  Pa.  St.  195; 
80  Am.  Dec.  604;  Murray  v.  Weigle,  118  Pa.  St.  159;  Wallace  v.  Center^  6J^ 
Cal.  133;  Phelanjr.  Tyler,  64  Cal.  80;  overruling  Etoald  v.  Oorhett,  32  Cal. 
493;  McCreer^^EverdirrffT^  CiV'^i;  Camden  v.  Robertson,  2  Scam.  507; 
Stoelzellv.  fuilerton,  U  111.  lOS;  Oiddings  v.  Steele,  28  Tex.  733;  91  Am.  Dec. 
336;  Taylor  v.  Snow,  47  Tex.  462;  26  Am.  Rep.  311;  MiUini  County  v.  Rohert- 
son,  47  Tex.  222;  McClelland  v.  Moore,  48  Tex.  355;  Fleming  v.  Seeligson,  57 
Tex.  524;  Harrison  v.  McMurray,  71  Tex.  122;  Evans  v.  Spurgin,  6  Gratt. 
107;  52  Am.  Dec.  105;  Neale  y.  Utz,  75  Va.  480;  Powell  v.  Washington,  15 
Ala.  803;  Collins  v.  Mitchell,  5  Fla.  3(34;  Holt  v.  Thacher,  52  Vt.  592;  S^va- 
sey  V.  Antram,  24  Oliio  St.  87;  Reid  v.  Holmes,  127  Mass.  326;  Case  v.  Ribdin, 
1  J.  J.  Marsh.  29;  Spalding  v.  Wathen,  7  Bush,  659;  Coleman  v.  McAnulty,  16 
Mo.  173;  57  Am.  Dec.  229;  Union  Bank  v.  Mc  Wharters,  52  Mo.  34;  Gibnan 
V.  Donovan,  53  Iowa,  362;  KnoU  v.  Taylor,  99  N.  C.  511;  6  Am.  St.  Rep.  547; 
Lynn  v.  Lowe,  88  N.  C.  478;  Hayes  v.  Shaw,  20  Mmn.  405;  Berkey  v.  Judd, 
27  Minn.  475;  Stocking  v.  Hanson,  22  Minn.  542;  McMillan  v.  Hickman,  35 
W.  Va.  706.  The  late  case  of  Mitchell  v.  Schoonover,  16  Or.  21 1,  S  Am.  St.  Rep. 
282,  declares  that  "the  decided  weight  of  authority  seems  to  be  to  the  efiFect 
that  if  a  court  of  general  jurisdiction,  or  a  court  which  has  acquired  full  ju- 
risdiction over  the  cause  and  over  the  parties,  renders  a  judgment  for  or 
against  a  party  after  the  death  of  such  party,  the  judgment  is  not  for  that 
reason  void.  It  may  be  erroneous,  but  until  reversed  by  some  appropriate 
proceeding  it  is  valid."  Another  late  case  decides  that  a  judgment  rendered 
in  an  action  against  a  party  after  his  death,  the  death  being  unknown  to  the 
court  or  the  other  parties,  is  not  void,  but  merely  irregular  and  voidable,  and 
may  be  set  aside  upon  proper  application  in  the  action,  by  motion  made  within 
a  reasonable  time:  Knott  v.  Taylor,  99  N.  0.  511;  6  Am.  St.  Rep.  547.  So  in 
Hayes  v.  Shaw,  20  Minn.  405,  407,  the  court  said:  "The  court,  having  ac- 
quired jurisdiction  of  the  parties,  possesses  the  power  to  proceed  to  the  final 
disposition  of  the  action;  and  while  the  court  ought  to  cease  to  exercise  its 
jurisdiction  over  a  party  at  his  death,  the  neglect  to  do  so  is  an  error  to  be 
corrected  by  some  proceeding  in  the  action  in  wliich  the  error  occurs,  and 
the  judgment,  though  erroneous,  is  not  on  that  account  to  be  attacked  in  a 
collateral  action.  In  other  words,  the  judgment  is  voidable  only  when  prop- 
erly assailed,  but  not  void."  In  Oilman  v.  Donovan,  53  Iowa,  362-364,  it  was 
said  that  "the  reason  of  the  rule  seems  to  be,  that  the  death  of  the  party 
pending  the  action  can  only  be  pleaded  in  abatement,  and  evidence  of  such 
fact  could  not  be  admitted  under  the  general  issue  or  other  pleading  which 
presented  issues  as  to  the  merits.     The  judgment  being  a  verity,  it  must,  at 

*  KEFERENCS  TO  HONOORAFHIC  NOTES. 

jBdgmant  against  deceased  person,  validity  of:  52  Am.  Dec.  107-110. 
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least  in  another  action,  b«  conclusively  presumed  that  the  party  was  living 
when  it  was  rendered."  A  judgment  rendered  against  a  person  after  hia 
death,  and  after  service  of  process  and  appearance,  but  without  the  fact  of 
the  death  appearing  on  the  record,  is  irregular,  and  will  be  set  aside  in  a  di« 
rect  prooeeding  for  that  purpose,  the  object  being,  that  the  representative 
may  have  an  opportunity  to  resist  a  recovery:  Lynn  v.  Lowe,  88  N.  C.  478. 
The  method  of  avoiding  the  effect  of  such  a  judgment  by  direct  proceeding 
must  depend  opon  the  state  of  the  record  and  the  practice  prevailing  in  the 
juriadictiou  where  the  judgment  is  rendered.  Thus  a  judgment  rendered 
for  or  against  a  person  after  his  death  may  be  reversed  on  motion,  if  the  fact 
and  time  of  the  death  appear  on  the  record,  or  in  error  cormn  nobis,  if  the  fact 
must  be  shown  aliunde,  but  such  judgment  is  merely  voidable,  and  not  void, 
and  cannot  be  impeached  collaterally:  Jennings  v.  Simpson,  12  Neb.  558; 
Oiddings  v.  StuU,  28  Tex.  733;  91  Am.  Dec.  336.  A  judgment  against  a 
deceased  person  over  whom  the  court  had  obtained  jurisdiction  in  his  lifetime 
may  be  reversed  on  error  if  his  death  appears  from  the  record.  Otherwise  it 
may  be  vacated  on  motion  in  the  court  where  it  was  rendered:  Claflin  v, 
Dunne,  129111.  241;  16  Am.  St.  Rep.  263.  So  a  judgment  rendered  when 
both  plaintiff  and  defendant  are  dead  is  erroneous  and  voidable,  but  relief 
can  only  be  had  by  petition  in  the  nature  of  a  bill  of  review,  or  for  a  new 
trial,  or  by  motion  to  set  aside  the  judgment:  McClelland  v.  Moore,  48  Tex. 
355. 

Judgments  for  or  against  Joint  Plaintiffs  or  Defendant*,  one  of  whom 
is  dead  at  the  time  of  the  rendition  of  the  judgment,  are,  like  judg- 
ments against  or  for  a  sole  defendant  or  plaintiff  alter  his  death,  merely  er- 
roneous,  and  voidable,  but  not  absolutely  void,  nor  subject  to  collateral 
attack:  Holt  v.  Tharher,  52  Vt.  592;  Swasey  v.  Antrum,  24  Ohio  St.  87; 
Kiiigy.  Burdett,  28  W.  Va.  601;  57  Am.  Rep.  687;  Stoettell  v.  Fullerton,  44 
111.  108;  Camden  v.  Roherlson,  2  Scam.  507;  Boor  v.  Lowrey,  103  Ind.  468; 
63  Am.  Rep.  519.  Thus  in  a  joint  action  against  two  or  more,  where  all 
are  served  with  process,  and  one  dies  before  judgment,  but  his  death  is  not 
suggested  on  the  record,  and  judgment  is  rendered  against  all,  the  judgment 
•0  rendered  is  not  subject  to  collateral  attack:  King  v.  Burdett,  28  W.  Va. 
601;  57  Am.  Rep.  687.  So  where  one  of  the  defendants,  in  an  action  on  a 
joint  contract,  dies  before  judgment,  and  the  juilgment  is  taken  against  all 
the  defendants,  witliout  any  suggestion  of  his  death,  or  making  his  represent- 
ative a  party,  the  juilgiiient  is  merely  voidable,  and  not  void:  Swtsey  v.  An- 
trnm,  24  Ohio  St.  87.  When,  in  a  joint  action  of  asswnpsit  on  account  by 
two  plaintiffs,  one  of  them  dies  pen<ling  suit,  and  judgment  is  afterwards 
rendered  therein,  without  suggestion  of  such  death  liaving  been  made  on  the 
record,  or  plea  of  death  in  abatement  having  beeu  interposed  by  the  defend- 
ant, he  is  ]>ouDd  by  tiie  judgment,  and  cannot  afterwards  question  it  in  a 
collateral  proceeding:  Stoetzetl  v.  Fullerton,  44  111.  108. 

Jiulgmenta  for  or  against  Deceased  Party  Void  in  Some  Junsdictions. 
—  The  doctrine  prevailed  at  common  law  that  an  action  abated  by  the 
death  of  a  plaintiff  or  defendant  therein,  and  that  a  judgment  rendered  after 
such  death  was  void.  This  rule  has  been  adopted  in  some  of  the  states,  and 
where  it  prevails,  a  judgment  for  or  against  a  person  rendered  subsequently 
to  his  death,  although  the  court  acquired  jurisdiction  of  the  parties  during 
their  lifetime,  is  absolutely  null  and  void.  In  these  states  such  a  judgment 
may  be  entirely  disregarded  by  all  parties.  The  representatives  of  the  de- 
cedent, his  creditors,  or  any  one  interested,  need  not  take  any  steps  to  have 
the  judgment  vacated  or  reversed.  It  may  be  attacked  and  overturned, 
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either  directly  or  collaterally,  whenever  presented  for  any  purpose,  by  proof 
of  the  death  of  the  party  for  or  against  whom  it  was  rendered,  prior  to  its 
rendition.  It  does  not  create  any  lien  or  estoppel,  nor  is  it  binding,  as  adju- 
dicating any  rights.  It  cannot  operate  to  support  or  divest  any  right,  title, 
or  interest:  Gerault  v.  Anderson,  Walk.  (Miss.)  30;  12  Am.  Dec.  521;  Lee  v 
Gardiner,  26  Miss.  521;  Parker  v.  Horne,  38  Miss.  215;  Tarleton  v.  Cox,  45 
Miss.  431;  Young  v.  Pickens,  45  Miss.  553;  West  v.  Jordan,  62  Me.  484;  New 
Orleans  etc  R.  R.  Co.  y.  Bosworth,  8  La.  Ann.  80;  Norton  v.  Jamison,  23  La. 
Ann.  102;  McClosky  v.  Wingjield,  29  La.  Ann.  141;  Edwards  v.  Whited,  29 
La.  Ann.  647;  Succession  of  Hoggatt,  36  La.  Ann.  337;  Meyer  v.  Hearst,  75 
Ala.  390;  Carter  v.  Carriger,  3  Yerg.  411;  24  Am.  Dec.  585;  Morrison  v. 
Deaderick,  10  Humph,  342;  Collins  v.  Knight,  3Tenn.  Ch.  187;  Lyncli  v.  Tun- 
nell,  4  Harr.  (Del.)  284.  In  Life  Ass'n  v.  Fassett,  102  111.  315-325,  the  court 
■aid:  "  A  careful  examination  of  the  authorities  clearly  shows  that  a  juug- 
meut  by  the  common  law,  in  the  absence  of  any  statutory  provisions  on  the 
■ubject,  against  adead  person,  either  natural  or  artificial,  is  absolutely  void, 
and  the  fact  that  service  may  have  been  obtained  or  the  suit  commenced 
before  the  death  of  the  party  makes  no  difference  in  this  respect."  This 
rule  as  to  judgments  against  natural  persons  is  still  in  force  in  Illinois,  as  is 
shown  by  this  case.  But  it  also  maintains  that  a  judgment  in  favor  of  a 
dead  plaintiff  or  plaintiffs,  who  died  pending  the  action,  must  be  taken  ad- 
vantage  of  by  plea  in  abatement;  otherwise  it  will  be  binding  on  the  defend- 
ant; and  in  this  connection  the  court  said:  *'  We  are  of  opinion,  however, 
there  is  a  just  ground  for  distinction  in  the  two  classes  of  cases.  Where 
a  sait  is  being  prosecuted  in  the  name  of  a  dead  plaintiff,  the  defend- 
ant may  well  plead  the  fact  in  abatement,  and  there  is  no  great  hardship  in 
holding  that  if  he  does  not  so  take  advantage  of  it,  the  judgment  shall  bind 
him  when  collaterally  drawn  in  question.  In  the  nature  of  things,  the  de- 
ceased defendant  cannot  plead  in  abatement,  or  otherwise  interpose  the  fact 
of  his  own  death,  and  his  legal  representatives,  until  brought  into  court  by 
the  plaintiff,  as  contemplated  by  the  statute,  are  not  supposed  to  be  present, 
or  to  know  anything  about  the  pendency  of  the  suit,  and  to  hold  a  judgment 
obtained  under  such  circumstances  binding  upon  them  would  seem  not  only 
inconsistent  with  well-settled  principles,  but  would  probably  lead  to  the 
perpetration  of  great  frauds.  W^e  are  therefore  clearly  of  opinion  such 
judgments  are,  as  already  stated,  absolutely  void."  This  case  is  expressly 
overruled  on  the  latter  point  by  Claflin  v.  Dunne,  129  111.  241;  16  Am.  St. 
Rep.  263.  A  judgment  against  a  dead  person  is  a  nullity,  and  a  sale  of  prop- 
erty thereunder  confers  no  title  on  the  purchaser:  Parker  v.  Horne,  38  Miss. 
215.  So  a  judgment  against  a  party  at  the  time  deceased  is  void,  although 
his  sole  executor  was  also  defendant  in  the  same  action,  but  in  his  individual 
capacity:  Bragg  v.  Thompson,  19  S.  C.  572.  In  the  states  where  the  forego- 
ing doctrine  prevails,  a  judgment  for  or  against  joint  plaintiffs  or  defendants, 
after  the  death  of  one  of  them,  is  absolutely  void  as  to  all  of  them,  as  well  as 
for  erery  other  purpose:  Young  r.  Pickens,  45  Miss.  653;  McCloskey  r.  Wing- 
jield, 29  La.  Ann.  141. 

Jurisdiction  must  be  Acquired  before  Party's  Death.  — The  better  rule  would 
seem  to  be,  that  to  invest  a  judgment  for  or  against  a  dead  man  with  any 
▼alidity,  it  is  absolutely  essential  that  jurisdiction  should  have  attached  dur- 
ing the  lifetime  of  the  plaintiff  or  defendant,  and  that  if  the  action  is  com- 
menced in  favor  of  or  against  one  already  dead,  the  judgment  rendered 
therein  will  be  absolutely  null  and  void  for  want  of  jurisdiction:  Bollinger  v. 
ChouUau,  20  Mo.  89;   Williams  v.  Hudson,  93  Mo.  524;  Crosley  v.  Hutton,  98 
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Mo.  196;  Graves  v.  Eivart,  99  Mo.  13;  Jacobson  r.  Campbdl,  Sup.  Ct.  Ark., 
Jan.  11,  1890;  Loring  y.  Folger,  7  Gray,  603;  Tayl(yr  v.  Elliott^  52  Ind. 
688;  Grinoold  v.  Stewart,  4  Cow.  467;  Reid  y.  Holmes,  127  Mass.  326-328. 
"That  tbcra  should,  at  aom*  tima  during  its  progress,  be  living  parties  to 
both  sides  of  an  action,  we  think  indispensable;  and  that  no  sort  of  jurisdic- 
tion  can  be  obtained  against  one  who  was  dead  when  suit  was  commenced 
against  him  as  a  defendant,  or  in  his  name  as  plaintiff;  and  that  no  jndi< 
cial  record  can  be  made  which  will  estop  those  claiming  under  him  from 
showing  that  he  died  before  the  action  was  begun;  and  that  a  judgment  for 
or  against  him  must  necessarily  be  roid  ":  1  Freeman  on  Judgments,  4th  ed., 
sec.  153.  This  is  undoubtedly  the  sounder  rule,  although  it  is  in  conflict 
with  the  principal  case,  and  the  subsequent  case  of  McMillan  v.  Hickman,  35 
W.  Va.  705,  in  which  it  was  decided  that  "where  suit  is  instituted  in  the 
name  of  a  party  who  ia  dead  at  the  time  the  suit  is  brought,  and  process  is 
duly  served  upon  the  defendants,  who  suffer  judgment  to  be  rendered  against 
them  without  pleading  the  death  of  the  plaintiff  in  abatement  in  proper  time 
during  the  pendency  of  the  suit,  the  judgment  so  obtained  is  not  absolutely 
void,  but  erroneous  only,  and  such  judgment,  until  reversed  in  one  of  the  modes 
prescribed  by  law,  constitutes  a  lien  upon  the  real  estate  of  the  defendant, 
and  may  be  enforced  as  other  judgment  liens,  and  is  not  subject  to  collateral 
attack. "  The  latter  cases  are  based,  partly  at  least,  upon  the  authority  of 
Powell  V.  Washington,  15  Ala.  803,  which  decides  that  where  one  having  '.he 
beneficial  interest  in  a  note  sues  in  the  name  of  a  dead  payee,  and  judgment 
is  rendered  by  default,  the  judgment  is  valid,  and  cannot  be  vacated  by 
proper  proceeding  nor  collaterally  atacked.  This  case  involves  an  entirely 
different  proposition  from  that  in  dispute  in  the  principal  case.  In  the  lat- 
ter, and  in  the  subsequent  case  of  McMillan  v.  Hickman,  35  W.  Va.  705, 
there  was  no  living  plaintiff  over  whom  the  court  could  acquire  jurisdiction 
at  the  time  of  the  commencement  of  the  action,  and  the  judgment  rendered 
therein  was  void  for  want  of  jarisdiction,  according  to  all  the  other  authorities 
found  upon  this  particular  branch  of  the  subject  nnder  consideration.  In  the 
case  of  Powell  v.  Waahington,  16  Ala.  803,  there  was  a  beneficial  plaintiff  liv- 
ing at  the  time  of  the  commencement  of  the  suit,  and  "  probably,  if  the  plain- 
tiff is  merely  one  in  whose  name  an  action  is  prosecuted  for  the  benefit  of 
another,  and  the  defendant,  knowing  this,  does  not  plead  the  fact  of  plaintiff's 
death,  but  suffers  judgment,  he  cannot  avoid  it  afterwards  on  account  of  such 
death  ":  1  Freeman  on  Judgments,  4th  ed.,  sec.  153. 

Judgments  against  Extinct  Corporations.  —  A  judgment  obtained  in  an 
action  against  a  corporation,  commenced  after  it  has  become  extinct  by 
limitation  of  time,  or  has  been  dissolved  for  any  reason,  ia  void  for  want  of 
jurisdiction  in  the  court  to  render  it,  and  it  may  be  collaterally  attacked: 
Merrill  v.  President  etc  C(f  Suffolk  Bank,  31  Me.  67;  60  Am.  Dec  649;  Sturges 
V.  VanderhiU,  73  N.  T.  384;  District  of  Clay  t.  District  qf  Buchanan,  63  Iowa, 
188;  Ltfs  AstockOhm  t.  famtU,  lOS  01.  811. 
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Bess  v.  Chesapeake  and  Ohio  Railroad  Co. 

[35  Wkit  Virginia,  492.] 

Railroads  —  Liability  for  Willful  Act  of  Employee  —  Expulsion  of 
Trespasser.  — A  railroad  company  is  liable  for  the  willful  wrong  of  its 
employe*  in  expelling  a  t/espa«aer  from  its  freight  train  while  in  motion, 
to  his  injury,  only  upon  clear  proof  that  the  act  was  done  by  such  em* 
ployee  in  the  course  of  his  employment  and  within  the  scope  of  his 
authority. 

VsBDiCT  —  Inconsistent  Findings.  —  When  any  separate  rerdlct  o  spe- 
cial finding  is  inconsistent  with  the  general  verdict,  the  former  must  con* 
trol  the  latter,  and  judgment  must  be  rendered  acoordinglj. 

Simms  and  Enslow,  for  the  appellant. 

Oibson  and  Michie,  for  the  appellee. 

Brannon,  J.  This  is  a  writ  of  error  taken  by  the  Chesa- 
peake and  Ohio  Railroad  Company  to  a  judgment  in  favor  of 
James  Walter  Bess,  an  infant  suing  by  a  next  friend,  against 
said  company,  for  twelve  thousand  dollars.  On  the  28d  of 
January,  1889,  there  were  a  number  of  freight-cars  standing 
on  aside-track  in  the  city  of  Huntington,  and  said  Bess,  a  boy 
nine  years  of  age,  got  upon  one  of  these  cars,  and  an  engine 
hitched  to  the  train,  and  while  moving  these  cars,  Bess,  in  get- 
ting off,  received  an  injury  by  the  wheels  mashing  his  right 
foot,  which  necessitated  its  amputation,  and  for  this  injury 
this  suit  was  brought. 

The  claim  of  the  plaintiff  for  recovery  was,  that  while  the 
train  was  moving,  some  employee  of  the  company  commanded 
him  to  get  off  the  car,  and  he,  refusing  or  hesitating,  the  em- 
ployee got  upon  the  car,  and  the  little  boy  ran  to  the  end  of 
the  flat  car,  stepped  upon  the  bumper  of  a  box-car,  and  was 
getting  off,  having  his  foot  in  a  stirrup  used  for  descending 
from  the  car,  holding  with  his  hand  to  a  ladder  used  for 
climbing  to  and  from  the  top,  and  while  there,  this  employee 
kicked  his  hand,  causing  him  to  fall,  so  that  his  foot  got  un- 
der the  wheel.  A  vital  and  material  question  on  the  trial  was 
the  identity  of  this  employee,  who  he  was,  and  what  the  char- 
acter of  his  employment  and  his  duties. 

In  addition  to  its  duty  of  finding  a  general  verdict,  the 
court,  under  section  5,  chapter  131,  of  the  code,  required  the 
jury  to  find  upon  the  following  particular  questions  of  fact:  — 

"  1.  Was  the  plaintiff,  Walter  Bess,  a  trespasser  on  the  train 
of  the  defendant  at  the  time  the  accident  occurred? 

'2.   Was  the  fact  that  he  was  on  the  train  known  to  the 
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defendant  before  the  accident?  If  so,  what  agent  or  servant 
knew  it? 

"3.  Was  the  plaintiflf  injured  by  being  forced  to  jump  off 
tbe  moving  train  of  the  defendant?  If  so,  what  agent  or  ser- 
vant forced  him  to  jump? 

"4.  Was  the  plaintiflf  kicked  by  an  employee  of  the  de- 
fendant and  caused  to  fall  under  the  wheels  of  the  cars?  If 
80,  what  employee  was  it? 

"  5.  If  the  plaintiflf,  J.  Walter  Bess,  was  kicked  oflf  the  de- 
fendant's train  by  any  employee  of  the  company,  or  forced  to 
jnmp  oflf  by  the  defendant's  employees,  who  was  the  employee, 
and  what  was  his  position  or  employment? 

"  6.  Did  any  of  the  employees  of  the  defendant  who  had 
control  of  the  train  in  question  kick  or  force  the  plaintiflf  oflf 
of  the  train?    If  so,  who  was  it?  " 

The  jury  made  the  following  answers  to  the  questions  pro- 
pounded by  the  defendant,  viz.:  "Answer  to  question  1:  Yes. 
Answer  to  question  2:  Yes;  name  unknown  to  the  jury.  An- 
swer to  question  3:  Yes;  name  unknown  to  the  jury.  Answer 
to  question  4:  Yes;  name  unknown  to  the  jury.  Answer  to 
question  5:  Name  and  business  unknown  to  the  jury.  Answer 
to  question  6:  Yes;  name  unknown  to  the  jury." 

The  defendant  moved  the  court  to  enter  judgment  for  it  on 
these  findings  upon  the  particular  questions,  but  th«  court  re- 
fused to  do  so.     Was  this  refusal  error? 

This  question  is  to  be  solved  on  legal  principles.  First,  the 
plaintiff,  though  a  child,  was  in  a  legal  view  a  trespasser,  for 
he  was  on  the  car  without  right.  He  was  not  a  passenger. 
The  law  draws  a  marked  and  sharp  distinction  between  a 
passenger  and  a  trespasser.  In  the  case  of  a  passenger,  the 
carrier  is  not  allowed  to  say  that  the  assault  or  willful  wrong 
of  the  servant  was  an  excess,  outside  his  duty,  and  his  own 
personal  act. 

"  It  is  among  the  implied  provisions  of  the  contract  between 
a  passenger  and  a  railway  company  that  the  latter  has  em- 
ployed suitable  servants  to  run  its  trains,  and  that  passengers 
shall  receive  proper  treatment  from  them;  and  a  violation  of 
this  implied  duty  or  contract  is  actionable  in  favor  of  the  pas- 
senger injured  by  its  breach,  though  the  act  of  the  servant 
was  willful  and  malicious,  as  for  a  malicious  assault  upon  a 
passenger  committed  by  any  of  the  train-hands,  whether 
within  the  line  of  his  employment  or  not.  The  duty  of  th« 
carrier  towards  a  passenger  is  contractual,  and  among  other 
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implied  obligations  is  that  of  protecting  a  passenger  from  in- 
sults or  assaults  by  other  passengers  or  by  their  own  servants  ": 
2  Wood  on  Railroads,  1194.  There  is  no  inquiry  in  such 
case  as  to  whether  the  wrong  to  the  passenger  is  within  the 
scope  of  his  authority,  or  whether  his  act  is  wanton.  This  is 
a  rule  largely  dictated  by  public  policy,  and  is  based  on  a 
duty  owing  from  the  carrier  to  the  passenger:  Wood  on  Mas- 
ter and  Servant,  sec.  321. 

But  in  the  case  of  a  trespasser,  no  duty  except  abstinence 
from  wanton  injury  and  gross  negligence  lies  upon  the  car- 
rier, and  the  rule  is  different,  for,  to  make  the  carrier  liable, 
the  wrong  must  be  one  done  by  the  servant  within  the  scope 
of  his  duty  and  in  the  course  of  his  business.  2  Wood  on  Rail- 
roads, sec.  316,  p.  12,  states  the  principle  thus:  "While  in 
the  case  of  passengers,  because  of  the  contractual  duty  exist- 
ing on  the  part  of  the  company,  the  question  as  to  whether 
the  servant  committing  the  injury  had  authority,  express  or 
implied,  to  do  so,  or  in  other  words,  whether  it  was  done  in  the 
line  of  his  duty,  is  not  material,  yet  when  the  question  arises 
between  a  trespasser,  or  one  to  whom  this  duty  is  not  owed, 
and  the  company,  a  different  question  is  presented,  and  the 
company  can  only  be  made  liable  when  authority,  express  or 
implied,  to  do  the  act  is  shown.  Thus  the  conductor  of  a 
train,  being  in  charge  of  and  having  full  control  over  it,  rep- 
resents the  company  as  to  any  matter  connected  with  its  man- 
agement or  control,  and  for  an  act  done  by  him  in  the  line  of 
his  duty,  as  by  the  ejection  of  a  trespasser,  etc.,  the  company 
would  unquestionably  be  liable;  but  for  the  act  of  a  brake- 
man  of  the  train,  who,  without  the  direction  of  the  conductor, 
should  remove  a  trespasser  from  the  train,  the  company  would 
not  be  liable,  unless  express  authority  to  do  an  act  to  which 
the  act  complained  of  is  incident  is  shown,  because  the  act  is 
not  one  which  comes  within  the  scope  of  his  duty."  Angell 
and  Ames  on  Corporations,  section  388,  after  stating  that  "  an 
action  of  trespass  cannot  be  sustained  against  a  private  cor- 
poration for  an  act  done  by  one  of  its  agents  unless  done 
communicato  consilio;  or  in  other  words,  unless  the  act  has 
been  directed,  suffered,  or  ratified  by  the  corporation.  A  cor- 
poration is  liable  for  an  injury  done  by  one  of  its  servants  in 
the  same  manner  and  to  the  same  extent  only  as  a  natural 
individual  would  be  under  like  circumstances,"  —  adds:  "A 
distinction  exists  as  to  the  liability  of  a  corporation  for  the 
willful  tort  of  its  servants  towards  one  to  whom  the  corpo- 
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ration  owes  no  duty  except  such  as  each  citizen  owes  to  every 
other,  and  that  towards  one  who  has  entered  into  some  pe- 
culiar contract  with  the  corporation,  by  which  his  duty  is 
increased.  Thus  it  has  been  held  that  a  railroad  corpora- 
tion is  liable  for  the  willful  tort  of  its  servant,  whereby  a  pas- 
senger on  the  train  is  injured  ":  1  Shearman  and  Redfield  on 
Negligence,  sec.  154. 

In  Weed  y.  Panama  R.  R.  Co.,  17  N.  Y.  365,  72  Am.  Dec. 
474,  the  opinion  pointedly  draws  the  distinction,  and  also 
Milwauke*  etc.  R.  R.  Co.  v.  Finney,  10  Wis.  388.  In  Goddard 
V.  Grand  Trunk  R'y  Co.,  57  Me.  213,  2  Am.  Rep.  39,  the 
defendant  contended  that  it  was  not  liable,  because  the  brake- 
man's  assault  upon  the  passenger  was  willful  and  malicious, 
and  not  directly  or  impliedly  authorized  by  the  company,  and 
the  court  said:  "The  fallacy  of  this  argument,  when  applied 
to  common  carriers  of  passengers,  consists  in  not  discriminat- 
ing between  the  obligation  which  he  is  under  to  his  passen- 
ger and  the  duty  which  he  owes  a  stranger.  It  may  be  true 
that  if  the  carrier's  servant  willfully  and  maliciously  assaults 
a  stranger,  the  master  will  not  be  liable;  but  the  law  is  other- 
wise when  he  assaults  one  of  his  master's  passengers.  The 
carrier's  obligation  is  to  carry  his  passenger  safely  and  prop- 
erly, and  to  treat  him  respectfully,  and  if  he  intrusts  the  per- 
formance of  his  duty  to  servants,  the  law  holds  him  responsible 
for  the  manner  in  which  they  execute  the  trust." 

The  supreme  court  of  Louisiana  drew  this  distinction  so 
definitely,  that  when  a  party  was  beaten  by  a  porter  on  a 
sleeping-car,  the  Pullman  car  company  was  held  not  liable, 
because  the  act  was  not  in  the  line  of  the  porter's  duty,  ami 
the  person  injured  had  not  a  berth  on  the  sleeping-car,  ami 
there  was  no  contractual  relation  between  him  and  the  com- 
pany, but  he  had  gone  into  the  car  to  ask  privilege  to  wash  Ins 
hands;  but  it  held  the  railroad  company  liable,  because  he 
was  a  passenger  and  this  car  was  one  of  its  train:  Williaws 
V.  Pullman  Palace  Car  Co.,  40  La.  Ann.  87,  417;  8  Am.  St. 
Rep.  512,  538.  See  extended  note  to  Ware  v.  Barataria  etc. 
Canal  Co.,  35  Am.  Dec.  192;  Dillingham  v.  RusseU,  73  Tex. 
47;  15  Am.  St.  Rep.  753. 

The  general  rule  of  master  and  servant  is,  that  the  master 
is  liable  for  the  act  of  the  servant,  though  willful  and  mali- 
cious, if  done  in  tije  course  of  his  employment  within  the 
scope  of  his  authority.  Had  this  unfortunate  little  boy  been 
a  passenger,  the  company  would  be  liable  for  the  act,  for  rea- 
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Bong  above  stated,  no  matter  whether  the  act  was  within  the 
•cope  of  the  servant's  authority  or  ni^;  but  not  being  a  pas- 
senger, but  a  trespasser,  having  no  contract  with  the  company 
authorizing  him  to  be  where  he  was  and  binding  the  company 
for  safe  carriage  and  proper  treatment,  he  falls  under  the 
above  general  rule. 

Outside  of  the  exception  as  to  passengers,  the  employees 
of  a  railroad  company  may  be  divided  into  two  classes.  For 
the  willful  wrongs  of  one  class,  though  done  to  even  a  tres- 
passer, the  company  is  liable,  because  the  act  is  done  in  the 
course  of  their  employment,  and  within  the  scope  of  their 
authority;  whereas,  for  the  same  act  done  by  a  servant  falling 
within  the  other  class,  it  would  not  be  liable.  A  company 
might  be  held  liable  for  a  trespass  by  a  conductor  to  a  tres- 
passer on  his  train,  but  not  for  the  same  act  of  and  by  a  clerk 
in  the  business  office,  or  one  of  a  body  of  repair-hands. 

Now,  there  is  no  question  with  us  that  though  this  little 
boy  was  on  the  car  without  right,  if  he  was  forced  or  kicked 
off  by  an  employee  of  the  company  acting  in  the  course 
of  his  business  and  within  his  authority,  that  the  company 
would  be  liable;  for  though  a  trespasser,  he  had  not  forfeited 
life  or  limb,  and  had  the  right  due  to  one  human  being  from 
another,  —  the  right  of  exemption  from  brutal  inhumanity, 
and  not  to  have  his  hand,  while  holding  to  the  car,  kicked 
loose  when  the  cars  were  moving,  to  the  almost  certain  loss 
of  life  or  limb. 

Thus,  then,  it  being  the  law  that  for  this  willful  trespass 
the  defendant  would  only  be  liable  if  the  employee  in  doing 
the  act  was  acting  in  the  course  of  his  business  within  the 
scope  of  his  authority,  look  at  answer  to  interrogatory  5,  and 
it  tells  us  that  both  the  name  and  the  business  of  the  man 
who  did  this  act  were  unknown.  If,  as  several  answers  of  the 
jury  say,  the  man's  name  was  unknown,  it  seems  difficult  to 
say  how  it  could  be  known  that  he  was  a  company  employee, 
except  from  some  evidence  tending  to  show  he  had  on  blue 
clothes;  but  passing  that,  still,  as  his  business  is  unknown,  how 
could  the  jury  say  that  he  was  acting  in  the  course  of  that 
business,  and  within  the  scope  of  the  authority  conferred  upon 
him,  when  that  authority  was  unknown  ?  Thus  we  have 
the  certificate  of  the  jury  that  a  vital  element  necessary  to  the 
plaintiff's  case  was  wanting;  this  certificate  shows  that  the 
general  verdict  ought  not  to  have  been  found,  because  an  iu« 
dispensable  element  to  sustain  it  was  wanting. 
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What,  then,  is  the  effect  of  this  answer  5  ?  Section  5,  chap- 
ter 131,  code  of  1887,  says,  that  "  where  an  j  such  separate  ver- 
dict or  special  finding  shall  be  inconsistent  with  the  general 
verdict,  the  former  shall  control  the  latter,  and  the  court  shall 
give  judgment  accordingly." 

Before  this  statute  allowing  special  questions  to  a  jury,  the 
essential  matters  of  fact  involved  in  a  trial  were  wrapped  up 
in  the  general  verdict,  and  it  could  not  be  told  whether  each 
and  all  those  essential  facts  were  in  fact,  in  the  opinion  of  the 
jury,  found  for  the  party  prevailing;  and  as  the  province  of  a 
court  to  set  aside  the  verdict  was  narrow,  the  losing  party 
could  not  have  the  benefit  of  a  fact  which  the  jury,  had  they 
passed  separately  on  it,  would  have  found  for  him.  The  Kan- 
sas court  said:  "The  main  object  of  special  questions  is  to 
bring  out  the  various  facts  separately,  in  order  to  enable  the 
court  to  apply  the  law  correctly,  and  guard  against  any  mis- 
application of  the  law  by  the  jury.  It  is  a  matter  of  common 
knowledge  that  a  jury,  influenced  by  a  general  feeling  that 
one  side  ought  to  recover,  will  bring  in  a  verdict  accordingly, 
when  at  the  same  time  it  will  find  a  certain  fact  to  have  been 
proved,  which  in  law  is  an  insuperable  barrier  to  a  recovery 
in  accord  with  the  general  verdict.  This  does  not  imply  in- 
tentional dishonesty  of  the  jury,  or  a  failure  of  the  court  to 
instruct  correctly,  but  rather  a  disposition  to  jump  at  results 
on  a  general  theory  of  right  and  wrong,  instead  of  patiently 
grasping,  arranging,  and  considering  details.  Scarcely  any 
jury  will,  when  questioned  as  to  a  single  separate  fact,  respond 
that  it  exists,  without  some  sufficient  evidence  of  its  existence. 
Its  response  will,  as  a  rule,  be  correct,  if  direct,  and  if  not  cor- 
rect, then  evasive  and  equivocal."  This  statute  I  regard  as  a 
salutary  instrument  to  enable  the  parties  to  have  the  jury,  as 
the  triers  of  tho  facts  under  the  evidence,  to  say  what  is  their 
finding  separately  upon  the  controlling  facts  in  the  case.  This 
statute,  originating  in  New  York  in  1848,  prevails  in  many 
Western  states,  all  having  the  clause  quoted  above  from  our 
code. 

In  2  Thompson  on  Trials  it  is  stated  that  if  such  special 
findings  are  inconsistent  with  the  general  verdict,  the  latter 
falls,  and  they  control,  and  that  the  judgment  must  be  based 
on  them.  Such,  indeed,  is  the  comniand  of  our  statute;  and 
in  Kerr  v.  Lunaford,  31  W.  \'a.  G5'J,  and  Wheeling  llrUhje  Co. 
v.  Wheeling  etc.  Bridge  Co.,  34  W.  Va.  155,  that  construction 
is  put  upon  our  statute.     "When  a  fact  found  in  one  or  njore 
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of  the  answers  to  interrogatories  excludes  every  conclusion 
that  will  authorize  a  recovery  for  the  plaintiff,"  it  is  inconsis- 
tent: Thompson  on  Trials,  eec,  2691.  Clearly,  answer  to  inter- 
rogatory 5  is  inconsistent  with  the  general  verdict,  for  that 
says  that  a  fact  indispensable  to  recovery  could  not  be  ascer- 
tained. The  plaintiff  had  to  prove,  to  recover,  that  the  wrong 
was  done,  not  simply  by  an  employee,  but  by  one  in  the  course 
of  his  appointed  business,  and  acting  within  the  bounds  of  his 
authority  in  the  act  in  question. 

A  question  arises  whether  the  obscurity  and  uncertainty  as 
to  the  author  of  the  wrong,  if  done,  and  his  business  relation 
to  the  company,  is  relieved  by  question  No.  6,  and  its  answer. 
The  evidence  tends  to  show  that  on  the  train  were  an  en- 
gineer, fireman,  and  two  brakemen,  one  of  them  being  ez 
officio  conductor,  and  a  yard-master  and  assistant  are  sug- 
gested as  perhaps  the  persons.  Which  one  did  it  we  are 
not  told.  The  act  would  not  fall  within  the  authority  of  all, 
so  far  as  appears.  Then,  again,  what  does  the  word  "control," 
in  the  question,  mean?  Does  it  only  mean  that  the  person 
was  some  one  working  on  the  train,  and  therefore  in  control 
of  it?  or  in  the  yard,  and  therefore  in  control?  If  it  is  to  be 
held  as  meaning  a  person  in  a  particular  line  of  duty,  —  that 
line  within  which  the  act  of  expelling  trespassers  would  fall, 
—  then  it  would  seem  inconsistent  with  answer  5,  which  tells 
us  that  the  business  of  the  man  who  did  it  was  unknown.  I 
do  not  so  construe  it,  but  as  simply  meaning  somebody  con- 
nected with  the  railroad. 

Plaintiflf's  instruction  No.  1:  "The  jury  are  instructed  that 
the  defendant  is  liable  for  an  injury  brought  about  by  the 
negligence  or  misconduct  of  its  agents  and  employees  acting 
within  the  scope  of  their  employment,  whether  such  negli- 
gence or  misconduct  is  willful  and  intentional,  or  not  willful 
and  intentional." 

Plaintiff's  instruction  No.  2:  "The  jury  are  instructed  that 
if  from  all  the  facts  and  circumstances  in  this  case  they  be- 
lieve that  the  plaintiff,  James  Walter  Bess,  was,  by  threats  or 
violence,  or  by  force,  driven  from  the  train  in  question,  when 
said  train  was  moving,  by  some  employee  of  the  defendant, 
acting  within  the  scope  of  his  employment,  that  then  the 
plaintifif  is  not  required  to  prove  the  name  or  establish  the 
identity  of  the  employee," 

These  two  instructions  are  good  with  the  construction  that 
the  alleged  wrongful  act  was  one  legitimately  falling  within 
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the  scope  of  the  employment  of  the  employee  who  did  the  act, 
if  any  one  did  it;  and  that  whilst  it  is  not  required  to  prove 
the  name  and  identity  of  the  person,  yet  he  must  be  an  em- 
ployee, and  his  business  relation  to  the  company  must  be  as- 
certained, 80  that  it  may  be  determined  whether  the  act  was 
within  the  scope  of  his  business. 

Judge  Lucas  is  of  opinion  that  answer  to  question  No.  6 
relieves  the  uncertainty  of  answer  to  question  No.  5,  and 
would  affirm  the  judgment,  while  the  other  three  members 
of  the  court  would  reverse  it.  Judge  English  and  I  would 
render  judgment  for  the  defendant  because  of  the  inconsis- 
tency of  the  answer  to  special  question  5  with  the  general  ver- 
dict; but  judges  Lueas  and  Holt  would  remand  the  cause  for 
a  new  trial. 

Therefore  the  judgment  is  reversed,  the  verdict  and  the 
six  findings  in  answer  to  the  six  particular  questions  are  set 
aside,  and  the  cause  is  remanded  to  the  circuit  court  for  a 
new  trial.  

Railroads  —  Dorr  with  Regard  to  Ejxctino  Trmpassbrs.  —  A  rail- 
road company  may  eject  a  traspasser  frotn  its  train  at  any  point,-  but  b» 
mast  not  be  wantonly  exposed  to  peril  of  serious  personal  injury:  Harden- 
bergh  ▼.  St.  Paul  etc.  Ry  Co..  39  Minn.  3;  12  Am.  St.  Rep.  610,  and  note. 
Removing  a  trespasser  from  a  train  while  in  motion,  but  moving  very  slowly, 
ia  not  ne(;ligence  or  wantonness  per  ««.*  Southern  Kanaas  R'y  Co,  ▼.  San/oid, 
45  Kan.  372. 

Mastbr  and  Skrtant  —  Mastxb's  Liability  wor  WRONoraL  Acts  or 
Skrvamt.  —  When  a  servant  performs  a  duty  for  which  he  is  engaged  in  a 
wrongful  manner,  and  to  the  injury  of  another,  the  mapter  will  be  liable: 
International  etc.  R'y  Co.  ▼.  Anderson,  82  Tex.  516;  27  Am.  St.  Rep.  902, 
and  note;  nota  to  McClung  ▼.  Dearborne,  19  Am.  St.  Rep.  712.  But  a  mas- 
ter is  not  liable  in  punitive  damages  for  the  tort  of  a  servant,  unless  hs  au- 
thorized it:  Qulfetc  Ry  Co.  v.  Reed,  80  Tex.  362;  26  Am.  St.  Rep.  749,  and 
nets;  not*  to  SavawnaJi  etc  R.  R.  Co.  v.  Bryan,  22  Am.  St.  Rep.  465. 
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Railroad  CoicrANiis  —  Dutt  to  Passbnosbs.  —  A  common  carrier  of  pas- 
sengers  by  rail  is  bound  to  treat  them  properly  and  carry  thsm  safely, 
though  not  as  an  insurer,  and  must  protect  them  against  injury  from  the 
negligence  or  willful  misconduct  of  its  servants  while  performing  the 
contract  to  carry,  and  from  the  negligence  or  willful  wrong  of  their  fel- 
low passengers  or  strangers,  so  far  as  practicable. 

Railroad  Compaviks — Falsk  I m prison ment  or  Passknokr. — A  com- 
mon carrier  of  passengers  by  rail  is  liable  in  exemplary  damages  for  the 
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arrest  and  false  imprisonment  of  a  passenger,  without  reasonable  ot 
probable  cause,  made,  or  caused  to  be  made,  by  its  conductor  in  charg* 
of  the  train  during  the  execution  of  the  contract  to  carry,  although  sueh 
act  on  the  part  of  the  couductor  was  entirely  auaatborized  by  the  oom- 
pany,  aud  was  purely  personal  to  himself. 

Z.  T.  Vinson,  for  the  appellant. 

Gibson  and  Michie,  for  the  appellee. 

Holt,  J.  This  was  an  action  of  trespasg  on  the  case, 
brought  on  the  fifteenth  day  of  October,  1889,  in  the  circuit 
court  of  Cabell  County,  by  Elmer  Gillingham  against  the 
Ohio  River  Railroad  Company,  averring,  in  substance,  that  at 
the  station  in  the  town  of  Huntington  he  was  on  defendant's 
passenger  train  with  the  proper  ticket  for  Ben  Lomond,  a  sta- 
tion on  defendant's  line,  and  that  defendant,  through  its  agent 
the  conductor,  unlawfully,  falsely,  maliciously,  and  without 
reasonably  probable  cause,  caused  plaintifi*  to  be  arrested, 
handcuffed,  and  led  and  driven  in  the  daytime  through  the 
principal  street  of  Huntington,  a  long  distance,  to  the  oflBce  of 
a  justice,  on  an  unfounded  charge-  before  whom  he  was  tried 
on  the  merits,  found  innocent,  and  discharged;  all  of  which 
was  done  by  defendant,  to  plaintiff's  great  mental  anguish, 
humiliation,  and  distress,  loss  of  time,  inconvenience,  and 
expense,  to  his  damage,  etc.  Defendant  appeared  and  de- 
murred to  the  amended  declaration,  and  the  court  overruled 
the  demurrer,  and  thereupon  defendant  pleaded  not  guilty. 
The  cause  was  tried  by  a  jury,  who  brought  in  a  verdict  for 
one  thousand  dollars  damages;  defendant  moved  the  court 
to  set  the  same  aside  and  award  a  new  trial,  and  made  various 
other  motions,  all  which  the  court  overruled  and  rendered 
judgment;  and  defendant  brings  the  case  here  on  writ  of 
error. 

On  behalf  of  plaintiff,  four  witnesses  were  examined,  him- 
self, the  officer  who  made  the  arrest,  and  W.  A.  Thornley  and 
William  Bell,  who  were  present  at  the  arrest  and  during  the 
transactions  which  led  to  it.  On  behalf  of  defendant,  one 
witness  was  examined,  viz.,  the  conductor  of  the  passenger 
train  who  caused  the  arrest  to  be  made. 

The  recijrd  sets  out  in  full  the  evidence,  not  the  facts  proved; 
as  to  a  large  part  of  it,  however,  there  is  no  substantial  con- 
flict, so  that  it  can  be  safely  said,  for  the  present  purpose,  that 
the  facts  are  as  follows:  — 

The  plaintiff,  twenty-four  years  old,  was  a  farmer  living  in 
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Ohio,  nin?  miles  from  Gallipolis,  but  for  a  short  time  preced- 
ing the  ITth  of  September,  1889,  had  been  working  for  Tliorn- 
ley  at  a  saw-mill  in  Cabell  County,  West  Virginia.  On  that 
day  he  came  into  Huntington  and  bought  a  railway  ticket 
from  defendant  for  Greenbottom  depot.  He  had  an  uncle  li"- 
ing  in  Huntington,  and  before  starting  received  a  letter  frona 
home  stating  that  his  mother  was  sick;  thereupon  he  decided 
to  go  on  up  to  Ben  Lomond  station,  and  bought  from  defend- 
ant a  ticket  for  that  place.  He  then  went  back  to  the  depot, 
some  forty  minutes  before  the  schedule  time  for  his  train  to 
start,  Thornley  being  with  him.  The  train  was  standing  on 
the  side-track,  about  thirty-five  yards  above  the  depot.  It 
was  raining  very  hard,  and  they  walked  across  the  track  and 
got  on  a  coach;  but  finding  it  locked,  they  stood  on  the  plat- 
form until  it  was  unlocked,  when  they  went  in  and  sat  down 
in  the  smoking-car,  as  Tliornley  was  smoking.  The  con- 
ductor and  brakeman  were  on  the  train  when  the  plaintiff  got 
on.  When  Gillingham,  the  plaintiff,  and  Thornley  got  on  the 
platform,  they  were  followed  onto  it  by  one  Coffer,  a  young 
man  very  perceptibly  intoxicated  at  the  time.  Plaintiff  was 
entirely  sober,  not  having  drank  anything  intoxicating  that 
day,  being  orderly  and  well-behaved,  as  well  as  sober,  making 
no  disturbance  of  any  kind  during  the  whole  transaction.  But 
Coffer  commenced  kicking  or  pounding  on  the  door,  when  the 
conductor  went  to  the  door,  saw  Coffer  standing  at  the  far 
side.     Coffer  looked  and  acted  as  if  very  drunk. 

Therefore  the  conductor  put  his  hand  on  Coffer's  shoulder 
and  said:  "Young  man,  you  ought  not  to  go  on  the  cars  this 
way;  you  might  get  hurt  or  killed,  and  then  I  would  be  re- 
sponsible for  it."  Coffer  then  put  his  hand  down  into  his 
pocket  and  drew  out  an  open  knife,  with  a  blade  three  or  four 
inches  long.  The  conductor  stepped  back  into  tlie  car,  picked 
up  a  coupling-pin,  went  to  shut  the  door,  when  Coffer  raised 
the  knife  a  second  time.  The  conductor  hit  him  on  the 
knuckles  with  the  pin,  and  he.  Coffer,  threw  the  knife  "down 
like."  The  conductor  told  him  to  get  off  the  train  or  he 
would  throw  the  pin  at  him,  and  picked  it  up  for  that  purpose, 
but  refrained,  but  at  the  depot  sent  the  baggage-master  for  a 
police-officer.  Witness  Beatty,  the  policeman,  oame,  when 
the  conductor  told  him  to  arrest  a  man  who  was  in  tiie  smok- 
ing-car, who  he  was  afraid  would  do  him  some  harm.  Tlie 
policeman,  conductor,  and  another  passed  out  of  the  baggage- 
car  into  the  smoking-car,  and  there  they  found  plaintiff,  Gil- 
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lingham,  seated,  Thornley  smoking,  sitting  behind  him  on  the 
same  seat  with  CoflFer,  CoflPer  having  his  head  leaning  on  the 
back  of  plaintiff's  seat.  The  conductor  pointed  out  plaintiff, 
and  directed  the  policeman  to  arrest  him.  The  policeman 
asked  the  conductor,  "Are  you  sure  that  is  the  man?"  The 
conductor  said  he  was,  and  that  he  had  a  knife.  The  police- 
man then  ordered  plaintiff  to  stand  up  and  take  out  his 
knife,  and  the  conductor  came  up  and  said  he  recognized  the 
knife,  and  plaintiflF  handed  it  to  policeman,  and  pointing  to 
Coffer  on  the  next  seat  behind,  said:  "  It  was  not  me,  but  that 
man."  The  policeman,  raising  Coffer's  head  off  the  seat, 
asked  Coffer  what  was  the  matter  with  him.  Thornley  also 
then  said  Coffer  was  the  man;  and  Beatty,  the  oflficer,  think- 
ing there  must  be  something  wrong,  and  that  the  conductor 
was  mistaken,  again  asked  him  if  plaintiff  was  the  man,  and 
the  conductor  told  him  he  was  sure  he  was  the  man,  and  to 
take  him  and  hold  him  until  he  came  back;  then  the  police- 
man put  handcuffs  on  plaintiff  and  started  with  him.  Thorn- 
ley went  out  on  the  platform,  and  again  told  them  plaintiff 
was  not  the  man.  The  policeman  led  plaintiff  through  the 
street,  with  the  handcuffs  on,  first  to  his  uncle's,  James  Gil- 
lingham's,  and  then  to  the  oflfice  of  the  justice;  and  the  con- 
ductor moved  out  with  the  train.  The  justice  tried  the  case 
on  the  merits,  acquitted  the  prisoner,  and  discharged  him. 

Plaintiff  did  not  look  like  Coffer,  in  dress,  size,  or  otherwise. 
Plaintiff  was  sober,  quiet,  and  well-behaved.  Defendant  asked 
the  conductor  as  its  witness:  "  Was  the  act  of  your  pointing 
out  the  man  as  the  one  who  had  committed  the  assault  upon 
you  a  personal  one."  He  answered:  "  It  was  personally  done." 
He  further  said:  "Plaintiff  had  done  nothing  that  he  knew 
of  in  violation  of  the  rules  of  the  defendant  company,  had 
done  nothing  against  its  property,  and  that  he  himself  was 
off  duty  as  conductor  when  the  arrest  was  made,  he  thought; 
and  that  he  honestly  believed  that  plaintiff  was  the  man  who 
cut  at  him  with  the  knife." 

The  defendant  as  a  common  carrier  of  passengers  was  bound 
to  treat  the  plaintiff  as  one  of  its  passengers  respectfully,  and 
carry  him  safely  to  Ben  Lomond,  the  point  his  ticket  called 
for.  "  Among  the  obligations  which  such  contract  imposes 
are,  'to  protect  the  passenger  against  any  injury  from  negli- 
gence or  willful  misconduct  of  its  servants  while  performing 
the  contract,  and  of  his  fellow-passengers  and  strangers,  so 
far  as  practicable,  to  treat  him  respectfully,  and  to  provide 
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him  with  the  usual  accommodations,  and  any  information 
and  facilities  necessary  for  the  full  performance  of  the  con- 
tract upon  the  part  of  the  carrier.'  And  these  obligations  con- 
tinue to  rest  upon  the  carrier,  its  servants  and  employees, 
while  such  contract  continues  and  is  in  process  of  perform- 
ance "  :  DwinelU  v.  New  York  Central  etc.  R.  R.  Co.,  120  N.  Y. 
117;  17  Am.  St.  Rep.  611  (1890),  and  cases  cited. 

In  Harris  v.  Nicholas,  5  Munf.  483  (decided  in  1817),  it  la 
stated  that  "an  employer  or  master  is,  in  general, not  respon- 
sible for  a  willful  and  unauthorized  trespass,  committed  by 
liis  agent,  overseer,  or  servant." 

But  in  Crump  v.  United  States  Mining  Co.y  7  Gratt.  352,  56 
Am.  Dec.  116  (decided  in  1851),  it  was  held  that  the  principal 
is  bound  by  the  false  representations  of  the  agent,  though  he 
neither  authorize  them  nor  was  informed  of  them.  In  Tracy 
V.  Cloyd,  10  W.  Va.  19,  Raymond,  J.,  in  delivering  the  opin- 
ion of  the  court,  refers  to  the  case  of  Harris  v.  Nicholas,  6 
Munf.  483,  cited  above,  and  also  to  Judge  Story's  work  on 
agency;  but  the  point  was  not  involved  and  not  decided; 
and  in  Harris  v.  Nicholas,  5  Munf.  483,  it  was  only  held,  that 
where  the  act  of  the  servant  or  agent  was  neither  authorized 
by  his  principal  nor  committed  in  the  usual  course  of  his 
duty  as  such,  the  master  was  not  liable. 

"  The  general  maxim  of  the  law,  subject  to  only  a  few  ex- 
ceptions, is,  that  whatever  a  man  sui  juris  may  himself  do,  he 
may  do  by  another;  which  is  expressed  by  the  maxim.  Qui 
J'acit  per  alium  facit  per  se  ":  1  Minor's  Institutes,  225;  1  Bla. 
Com.  429,  See  editor's  notes  on  this:  1  Hammond's  Bla. 
Com.  719.  See  note  1  to  section  451  of  Greenough's  edition 
of  Story  on  Agency,  who  contends  that  it  is  service,  and  not 
agency,  which  makes  the  master  liable  for  his  servant's  torts. 
However  this  may  be,  the  modern  doctrine  is  well  settled,  that 
'•  that  which  the  superior  has  put  the  inferior  in  motion  to 
<Io  must  be  regarded  as  done  by  the  superior  himself,  and  his 
responsibility  is  the  same  as  if  he  had  done  it  in  person.  The 
maxim  covers  acts  of  omission  as  well  as  of  commission,  and 
embraces  all  cases  in  which  the  failure  of  the  servant  to  ob- 
serve the  rights  of  others  in  the  conduct  of  the  master's  busi- 
ness has  been  injurious"  (Cooley  on  Torts,  534),  as  well  as 
those  cases  in  which  the  servant  has  failed  to  perform,  refused 
to  perform,  or  has  negligently  performed,  the  duties  due  from 
the  master  to  others  in  the  conduct  of  such  business;  and  the 
master  is  primarily  liable  to  others  for  his  own  negligence  in 
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employing  servants  who  are  wanting  in  the  requisite  care, 
skill,  or  prudence  for  the  business  intrusted  to  them,  when,  by 
the  exercise  of  ordinary  care,  it  would  have  been  known;  and 
in  regard  to  passengers  whom  the  carrier  has  bound  itself  to 
carry  safely,  whether  such  want  of  care,  skill,  and  prudence 
could  have  been  ascertained  or  not;  for  between  the  two,  the 
carrier  who  has  made  the  wrong  possible,  though  innocent  ia 
other  respects,  must  pay  the  damage  or  suflFer  the  loss. 

But  what  the  servant  thus  does  without  authority  must  be 
done  in  the  master's  service,  must  be  in  the  line  or  within  the 
scope  of  his  employment.  Masters  "  are  responsible  for  the 
acts  of  their  servant  in  those  things  that  respect  his  duty 
under  them,  though  they  are  not  answerable  for  his  miscon- 
duct in  those  things  that  do  not  respect  his  duty  to  them  ": 
Lord  Kenyon,  C.  J,,  in  Ellis  v.  Turner,  8  Term  Rep.  531-533, 
as  quoted  in  Bishop  on  Non-Contract  Law,  sec.  612. 

"  So  when  a  railway  company  puts  a  conductor  in  charge 
of  its  train,  and  he  purposely  and  wrongfully  ejects  the  pas- 
senger from  the  cars,  the  railway  company  must  bear  the 
blame  and  pay  the  damages.  As  between  the  company  and 
the  passenger,  the  right  of  the  latter  to  compensation  is  un- 
questionable ":  Cooley  on  Torts,  2d  ed.,  626,  and  cases  cited. 
Why?  Not  because  the  company  authorized  it  expressly  or 
impliedly,  but  because  it  was  the  duty  of  the  company  to 
treat  him  properly  and  carry  him  safely.  And  it  makes  no 
difiference  what  was  the  conductor's  motive  for  doing  the 
act,  —  how  exclusively  personal  it  may  have  been,  or  how  for- 
eign to  the  master's  business,  then  in  hand,  of  transporting  the 
passenger,  if  the  act  was  in  violation  of  the  master's  duty  to 
the  passenger,  which  it  was  the  conductor's  duty  to  discharge 
and  perform  as  the  master's  servant  and  in  the  master's  place. 
And  the  same  principle  applies  to  other  acts  in  the  same  cir- 
cumstances, such  as  assault  and  battery:  Stewart  v.  Brooklyn 
etc.  R.  R.  Co.,  90  N.  Y.  588;  43  Am.  Rep.  185;  Bryant  v.  Rich, 
106  Mass.  180;  8  Am.  Rep.  311;  Chicago  etc.  R.  R.  Co.  v.  Flex- 
man,  103  111.  546;  42  Am.  Rep.  33;  Wabash  R'y  Co.  v.  Savage, 
110  Ind.  156.  See  Thompson  on  Carriers  of  Passengers,  notes 
to  Pendleton  v.  Kinsley,  p.  363.  Harris  v.  Louisville  etc.  R'y  Co., 
35  Fed.  Rep.  116,  was  a  case  of  false  imprisonment.  See  case 
of  Corbltt  V.  Twenty-third  St.  R'y  Co.,  42  Hun,  587  (1886),— 
also  a  case  of  assault  and  false  imprisonment. 

Mecham,  in  his  work  on  agency,  section  740,  gives  the  gen- 
eral rule  as  follows:  "While,  as  has  been  seen,  it  is  well  set- 
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tied  that  the  principal  is  liable  for  the  negligent  act  of  his 
agent  committed  in  the  course  of  his  employment,  it  has  been 
held  in  many  cases  that  he  is  not  liable  for  the  agent's  will- 
ful or  malicious  act.  In  the  language  of  Judge  Cowen,  which 
fairly  states  the  doctrine  of  these  cases,  '  the  dividing  line  is 
the  willfulness  of  the  act ' ":  Wright  v.  Wilcox,  19  Wend.  345; 
32  Am.  Dec.  507.  "  The  tendency  of  modern  cases,  however, 
is  to  attach  less  importance  to  the  intention  of  the  agent,  and 
more  to  the  question  whether  the  act  was  done  within  the 
scope  of  the  agent's  employment;  and  it  is  believed  that  the 
true  rule  may  be  said  to  be,  that  the  principal  is  responsible 
for  the  willful  or  malicious  acts  of  the  agent,  if  they  are  done 
in  the  course  of  his  employment  and  within  the  scope  of  his 
authority;  but  that  the  principal  is  not  liable  for  such  acts, 
unless  previously  expressly  authorized  or  subsequently  rati- 
fied, when  they  are  done  outside  of  the  course  of  the  agent's 
employment  and  beyond  the  scope  of  his  authority;  as  where 
the  agent  steps  aside  from  his  employment  to  gratify  some 
personal  animosity,  or  to  give  vent  to  some  private  feeling  of 
his  own  ":  See  cases  cited. 

Such  seems  to  be  the  present  modern  doctrine  as  to  passen- 
ger carriers,  and  founded  upon  public  policy,  if  not  upon  the 
principle  already  stated. 

"  False  imprisonment  is  any  unlawful  physical  restraint  by 
one  of  another's  liberty,  whether  in  prison  or  elsewhere": 
Bishop  on  Non-Contract  Law,  sec.  206,  and  cases  cited.  "  False 
imprisonment  is  a  wrong  akin  to  the  wrongs  of  assault  and 
battery,  and  consists  in  imposing,  by  force  or  threats,  an  un- 
lawful restraint  upon  a  man's  freedom  of  locomotion."  Prima 
facie,  any  restraint  put  by  fear  or  force  upon  the  actions  of 
another  is  unlawful,  and  constitutes  false  imprisonment,  un- 
less a  showing  of  justification  makes  it  a  true  or  legal  impris- 
onment": Cooiey  on  Torts,  196. 

"  An  abuse  of  a  lawful  arrest  is  also  false  imprisonment;  as 
cruelly  treating  the  arrested  person,  insulting  him,  imposing 
on  him  undue  hardships  ":  Bishop  on  Non-Contract  Law,  sec. 
210.  "  In  false  imprisonment  proper,  as  distinguished  from 
uialicious  prosecution,  malice  is  not  required  ":  Bishop  on 
Non-Contract  Law,  sec.  212;  but  want  of  reasonable  and  prul.- 
able  cause  is  sufficient.  "  When  the  officer,  acting  however 
honestly,  arrests  the  wrong  person,  not  being  misled  thereto 
by  the  person  himself,  it  is  a  case  of  false  imprisonment": 

AM.  »i.  Rir.  Vou  XXIX. -S8 
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Bishop  on  Non-Contract  Law,  sec.  213.  The  mistake  may  be 
shown  in  mitigation  of  damages:  See  cases  in  note. 

We  have  seen  that  it  is  the  duty  of  the  common  carrier  of 
passengers  to  treat  his  passengers  properly  and  respectfully 
and  to  carry  them  safely,  and  though  not  an  insurer,  yet 
the  law,  based  upon  principles  of  public  policy,  is  strict  and 
exacting  in  requiring  their  performance;  and  surely  in  this 
day,  when  all  the  world  is  carried  to  and  fro  daily  by  instru- 
mentalities vast  in  power  and  force,  without  constant  vigi- 
lance, and  great  care  and  skill  almost  as  dangerous  as  forceful, 
owned  by  mere  corporate  entities,  public  policy  is  not  likely 
to  exact  any  less  stringent  rule. 

The  carrier  is  not  only  bound  to  safely  carry  and  properly 
treat  the  passenger,  but,  as  far  as  may  be,  to  keep  an  orderly 
and  well-regulated  house,  for  such  in  fact  it  is  in  these  day?, 
"protecting  the  passengers  from  the  assaults  of  fellow-passen- 
gers or  trespassers  during  the  subsistence  of  the  contract  of 
transportation":  Pittsburgh  etc.  R^y  Co.  v.  Hinds,  53  Pa.  St. 
512;  91  Am.  Dec.  224;  Thompson  on  Carriers  of  Passengers, 
295,  and  notes.  See  also  opinion  of  Shaw,  C.  J.,  in  Commov- 
wealth  V.  Power,  7  Met.  596-601;  41  Am.  Dec.  465;  citing 
Markham  ▼.  Brown,  8  N.  H.  523;  31  Am.  Dec.  209.  And  to 
enable  the  company  to  discharge  these  duties  the  more  effi- 
ciently through  its  conductor,  put  as  a  living,  intelligent  per- 
son to  act  as  its  representative  in  the  flesh  for  that  purpose, 
our  statute  has  enacted  that  "  the  conductor  of  every  train  of 
railroad  cars  shall  have  all  the  powers  of  a  conservator  of  the 
peace  while  in  charge  of  such  train":  Code  1891,  c.  146,  sec. 
31,  p.  906;  thus  giving  him,  as  conductor,  the  shield  and 
protection,  as  well  as  the  authority  and  power,  of  the  state 
in  keeping  and  enforcing  law  and  order  and  protecting  per- 
sons and  property.  This  is  a  great  thing  for  him,  for  his 
company,  for  his  passengers,  for  the  public  at  large;  for  him, 
not  only  because  he  can,  in  the  discharge  of  his  various  and 
often  perplexing  duties,  now  speak  and  act  with  more  confi- 
dence with  the  state  at  his  back,  but,  as  such  conservator  of 
the  peace,  may  properly  be  treated  with  more  indulgence,  be- 
cause he  is  specially  charged  with  a  duty  in  the  enforcement 
of  the  laws.  "  If  by  him  an  arrest  is  made  with  reasonably 
probable  cause  for  belief,  he  will  be  excused,  even  though  it 
appear  afterwards  that  in  fact  no  offense  had  been  committed  ": 
SeeCooley  on  Torts,  202;  for  the  corporate  master  and  owner, 
not  only  for  these  reasons,  but  for  the  superadded  one,  that 
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its  duties  to  its  passengers,  its  servants,  and  the  public  can 
now  be  more  efficiently  performed  through  its  living  repre- 
sentative, put  in  charge  for  the  purpose,  and  its  widely  ex- 
tended property  rendered  more  safe  and  secure;  for  the 
passengers,  because  their  safety  and  well-being  can  be  better 
guarded;  and  for  the  state,  as  interested  in  the  preservation 
of  law  and  order,  as  well  as  in  all  these  things. 

But  there  is  nothing  to  indicate  that  it  was  the  intent  of  the 
law-making  power  to  slacken  the  vigilance  or  diminish  the 
responsibility  of  the  common  carrier,  or  render  it  less  liable 
for  failure  to  discharge  its  duties  than  before. 

Now,  returning  to  the  facts,  —  there  is  little  or  no  conflict  in 
the  evidence,  —  and  I  have  given  them  with  some  minuteness, 
and  so  far  as  the  conductor  details  them,  pretty  much  in  his 
own  language.  We  find  that,  as  a  matter  of  fact,  he  had  taken 
charge  of  the  train  as  such  conductor,  whether  the  thirty 
minutes  had  fully  run  out  or  not.  He  was  on  the  train,  acted 
and  spoke  as  the  one  in  charge,  chided  and  cautioned  Coffer 
for  his  drunkenness,  had  the  doors  opened,  received  passengers, 
and  made  ready  to  start;  in  the  mean  time  sending  a  subordi- 
nate for  the  police-officer  to  make  the  arrest.  In  truth,  it  is 
said  for  his  defendant  company,  if  not  by  himself,  as  matter 
of  complete  exculpation  of  the  master,  that  he  was  acting  as  a 
conservator  of  the  peace  under  the  statute,  and  therefore  could 
not  be  acting  in  any  other  capacity.  He  could  only  be  such 
conservator,  as  a  superadded  function  to  that  of  "  conductor 
of  a  railroad  train,  while  in  charge  of  such  train." 

He  caused  to  be  arrested  and  handcuffed,  and  led  through 
tiie  streets  of  Huntington,  in  the  open  light  of  day,  without 
any  reasonable  or  probable  cause,  a  sober,  orderly,  and  well- 
behaved  young  man,  on  the  train  as  a  passenger,  who,  as  he 
now  says,  as  another  ground  of  defense  for  his  principal,  had, 
in  his  own  language,  done  nothing  in  violation  of  the  rules  of 
the  Ohio  River  Railroad  Company,  done  nothing  against  the 
property  of  the  company,  but  had  bought  his  ticket,  was 
quietly  seated  on  the  train,  waiting  for  it  to  carry  him  to  Ben 
Lomond;  and  it  was  the  duty  of  the  defendant  to  cause  that 
to  be  done  safely  and  properly,  as  it  had  contracted  to  do,  and 
it  cannot  escape  liability  by  laying  the  fault  on  its  servant. 

In  Crnker  r.  Chicago  etc.  R.  R.  Co.,  36  Wis.  657,  17  Am. 
Rep.  504,  a  suit  for  an  assault  committed  by  the  conductor 
4>n  a  lady  passenger,  the  same  defense  was  made  as  is  set  up 
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here:  that  it  was  the  unauthorized  and  purely  personal  act  of 
the  conductor,  and  not  within  the  scope  of  his  employment. 

Ryan,  C.  J.,  in  delivering  the  opinion,  among  other  things, 
said:  "And  is  the  appellant  here  to  contend  that  it  has  no 
responsibility  for  the  flagrant  violation  of  the  contract  which 
the  respondent  paid  it  to  make  and  to  keep  by  its  sole  present 
representative  appointed  to  keep  it  on  its  behalf  ?  Like  the 
English  crown,  it  lays  its  sins  upon  its  servants,  and  claims  that 
it  can  do  no  wrong.  We  cannot  bend  down  the  law  to  such  a 
convenience.  The  appellant  tortiously  broke  this  contract  as 
surely  as  it  made  it;  committed  this  tort  as  surely  as  it  made 
the  contract."  The  willfulness  of  the  servant's  act  is  no  ex- 
cuse, so  long  as  it  amounts  to  a  breach  of  the  contract:  Weed 
V.  Panama  R.  R.  Co.,  17  N.  Y.  362;  72  Am.  Dec.  474;  nor  the 
fact  that  the  act  is  wholly  disconnected  from  his  duties,  and 
a  purely  wanton  assault. 

In  Milwaukee  etc.  R.  R.  Co.  v.  Finney,  10  Wis.  388,  the  court 
held  "  that  the  proper  rule  was,  that  where  the  misconduct  of 
the  agent  caused  a  breach  of  the  obligation  or  contract  of  the 
principal,  the  principal  would  be  liable,  whether  such  conduct 
be  willful  or  malicious,  or  merely  negligent." 

There  are  many  other  cases  to  the  same  eflTect,  which  need 
not  be  here  cited;  for  here  the  wrong  complained  of  was  clearly 
in  the  line  of  service.  It  was  done  by  the  servant  in  those 
things  that  related  to  his  duty  under  the  master,  and  was  not 
the  "servant's  independent  tort,  committed  outside  the  sphere 
of  his  employment":  See  Bishop  on  Non-Contract  Law,  sec. 
635. 

Personal  liberty  is  a  natural  right,  "  and  prima  facie,  any 
restraint  put  by  fear  or  force  upon  the  actions  of  another  is 
unlawful,  and  constitutes  false  imprisonment,  unless  a  showing 
of  justification  makes  it  a  true  or  legal  imprisonment ":  Cooley 
on  Torts,  196. 

In  this  case  the  innocence  of  the  plaintiflF  is  shown  beyond 
all  question,  not  only  by  a  trial  and  acquittal,  but  by  the 
same  evidence  given  under  oath  by  Thornley  and  others 
which  was  given  by  him  and  others  without  oath  to  and  in 
the  presence  of  the  conductor  and  police-officer  before  and 
at  the  time  they  were  making  the  arrest,  now  reinforced  by 
the  evidence  of  the  conductor  himself;  and  it  must  be  remem- 
bered that  Thornley  had  long  known,  and  knew  well,  both 
plaintiff  and  Coffer,  and  was  present  with  the  two  from  the 
beginning  of  the  difficulty  between  the  conductor  and  Coffer 
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down  to  the  time  plaintiff  was  led  away  out  of  the  car  under 
arrest. 

The  conductor  says  he  was  so  much  excited  that  he  could 
not  use  his  ordinary  prudence  and  carefulness,  and  thus  made 
the  mistake.  That  he  did  it  by  mistake,  I  think  there  can  be 
no  question.  What  motive  could  he  have  had  to  treat  his  pas- 
senger, Gillinghara,  in  that  way?  None  whatever,  so  far  aa 
this  record  discloses.  But  if  he  had  listened  at  the  time  to 
those  who  knew,  or  had  used  ordinary  care  to  examine  for 
himself,  or  had  taken  the  hint  given  him  by  the  officer  that 
he  was  acting  rashly  and  making  a  grave  mistake,  none 
would  have  been  made;  he  would  soon  have  come  to  his 
senses.  But  from  some  cause  he  failed  to  do  this,  and  his 
mistake  was  not  innocent  in  the  eyes  of  the  law,  and  the  ar- 
rest was  made,  without  any  reasonable  or  probable  cause,  of  a 
passenger,  whom  it  was  the  company's  contract  duty  to  carry 
safely  to  the  destination  mentioned  in  his  ticket,  for  which 
very  purpose,  among  others,  he  was  put  in  charge  of  the  train, 
80  that  the  act,  although  in  violation  of  his  duty  to  the  car- 
rier as  well  as  to  the  passenger,  was  clearly  within  the  scope 
of  his  employment;  and  therefore  the  master  is  liable.  The 
jury  fixed  tlie  damages  at  one  thousand  dollars,  and  the  trial 
court  refused  to  disturb  the  finding. 

But  defendant,  by  its  counsel,  claims  that  the  damages  esti- 
mated should  have  been  limited  to  the  actual  money  loss 
sustained  by  plaintiff, — for  loss  of  time  and  actual  expenses 
incurred  by  him  in  consequence  of  his  having  been  put  off  the 
train, —  and  that  the  jury  should  have  been  told  that  they 
could  not  give  exemplary,  vindictive,  or  punitive  damages,  — 
terms  often  used  indifferently  in  describing  these  damages. 
The  exigencies  of  the  case  in  hand  do  not  call  for  any  critical 
examination  of  the  subject.  For  that  I  refer  to  the  full  and 
able  discussion  of  the  subject  by  the  late  Judge  Green  in 
Pegram  v.  Stortz,  31  \V.  Va.  220,  also  published  in  7  Am.  &  Eng. 
Ency.  of  Law,  448,  under  the  head  of  "  Exemplary  Damages." 
"  Exemplary  damages  is  the  money  given  to  the  plaintiff  by 
the  jury  as  compensation  for  the  injury  inflicted  by  the  de- 
fendant on  the  mental  feelings  of  the  injured  person,  such  as 
his  shame,  degradation,  loss  of  social  position,  and  the  like, 
resulting  from  the  tort  for  which  the  action  is  brought":  7 
Am.  &  Eng.  Ency.  of  Law,  448.  And  in  actions  of  tort,  when 
gross  fraud,  malice,  or  oppression,  or  any  wanton,  willful,  and 
deliberate  disregard  of  the  injured  person's  rights  appears,  the 
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jury  are  not  bound  to  adhere,  in  computing  it,  to  the  deter- 
minable money  loss  or  damages,  but  may  give  such  damage 
as  will  be  exemplary  in  keeping  others  from  so  doing,  and  the 
defendant  from  repeating  like  conduct.  It  may  be  smart- 
money  as  to  the  defendant,  provided  it  be  not  an  excessive  or 
unreasonable  solatium  to  the  plaintifif:  Sedgwick  on  Damages, 
8th  ed.,  c.  11.  In  this  case  the  plaintiff  passenger,  entitled 
to  proper  and  respectful  treatment,  was  surely  entitled  to  ex- 
emplary damages  for  the  great  indignity  and  humiliation  to 
which  he  was  subjected  in  being  arrested,  handcuffed,  and  led 
away  without  the  slightest  pretext  or  cause  for  it  whatever, 
except  that  the  conductor  persisted  in  closing  his  eyes  and 
shutting  his  ears  to  those  who  knew,  and  both  showed  him 
and  told  him  the  real  offender. 

These  were  the  main  questions.  Others,  however,  were 
raised  and  discussed,  which  should  not  be  passed  by.  I  need 
not  give  the  amended  declaration.  It  was  in  tort  for  false 
imprisonment  and  malicious  prosecution,  with  the  usual  in- 
ducement of  the  circumstances,  including  the  contract  for 
transportation,  and  the  demurrer  was  properly  overruled. 

The  court,  at  the  request  of  defendant,  directed  the  jury  to 
find  in  writing  upon  three  particular  questions  of  fact  sub- 
mitted to  them  under  section  5,  chapter  131,  of  the  code.  1. 
"  Was  the  arrest  of  Gillingham  the  result  of  an  assault  with 
a  knife  in  the  hands  of  one  Coffer  made  upon  Ebert  (the  con- 
ductor) while  the  train  was  upon  the  side-track,  before  back- 
ing down  to  the  depot  for  departure  ?  "  To  this  the  jury 
answered.  Yes.  This  question  was  immaterial.  If  true,  it 
was  no  bar.  It  constituted  no  complete  defense,  and  there- 
fore, not  being  inconsistent  with  the  general  verdict  of  guilty, 
it  could  not  control  the  latter,  and  the  court  could  not  accord- 
ingly give  a  judgment  on  it. 

Question  No.  2  was  the  same  in  substance,  under  a  slightly 
different  form,  and  was  answered  in  the  same  way,  and  was 
properly  disregarded  by  the  court  in  giving  judgment,  and  for 
the  same  reason. 

3.  "  Did  Ebert  (the  conductor)  have  any  authority  from 
the  defendant  company  to  cause  Gillingham's  (the  plaintiff's) 
arrest;  and  if  so,  how,  when,  and  by  what  official  of  said 
company  was  Ebert  authorized  to  cause  said  arrest? "  The 
jury  answered:  "Yes;  from  the  Ohio  River  Railroad  Com- 
pany"; not  giving  the  name  of  any  special  official,  or  the 
manner  or  the  time  of  conferring  such  special  authority.     A» 
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we  have  already  seen,  no  special  authority  from  any  official 
was  needed.  The  liability  of  the  company  grew  out  of  its 
obligation  to  answer  for  any  injury  inflicted  upon  the  pas- 
senger by  the  willful  misconduct  or  negligence  of  its  servant, 
who  was  put  in  charge  of  the  train  for  the  purpose  and  with 
the  duty  of  carrying  the  passengers  safely.  This  special 
question,  also,  was  therefore  immaterial,  and  if  it  had  been 
answered  as  to  the  special  official  with  a  "  No  "  instead  of  a 
"Yes,"  it  would  still  have  been  the  duty  of  the  court  not  to 
permit  it  to  control  the  general  verdict":  Kerr  v.  Lunsford,  31 
W.  Va.  659;  Wheeling  Bridge  Co.  v.  Wheeling  etc.  Bridge  Co., 
84  W.  Va.  155;  and  the  discussion  of  the  subject  and  author- 
ities cited  by  Lucas,  J.,  in  delivering  the  opinion  of  the  court; 
and  Penin»ular  etc,  Mfg.  Co.  y.  Franklin  Ins.  Co.,  35  W.  Va. 
666. 

Varioun  exceptions  were  taken  by  defendant  during  the 
progress  of  the  trial.  One  was  permitting  testimony  to  go  to 
the  jury  of  what  occurred  to  the  plaintifif  after  he  was  arrested 
and  removed  from  the  car.  Plaintiff,  as  a  witness,  states,  in 
substance,  that  the  officer,  Beatty,  took  plaintifif  by  way  of 
Beatty's  house  to  the  office  of  Squire  Taylor,  where  he  was 
tried  and  acquitted.     To  that  evidence  I  see  no  objection. 

When  the  conductor  was  on  the  stand  as  a  witness  for  de- 
fendant, counsel  for  defendant  several  times  asked  the  witness 
for  whom  he  was  acting  when  he  pointed  plaintifif  out  to  the 
police-officer  as  the  one  to  arrest,  and  whether  or  not  this  was 
a  personal  matter  between  the  witness  and  plaintifif;  whether 
he  was  acting  in  his  own  behalf  or  in  his  official  capacity; 
and,  if  any,  what  authority  he  had  for  arresting  or  causing 
plaintifif  to  be  arrested;  or  whether  he  was  then  acting  within 
the  scope  of  his  authority  as  conductor  of  that  Ohio  River 
train,  —  all  of  which  the  court  for  a  while  steadily  refused  to 
permit  to  be  answered. 

But  the  court,  during  the  trial,  did  permit  the  witness  to 
answer  that  there  was  no  solicitation  from  any  one  to  make 
the  arrest,  "only  himself";  that  his  pointing  out  plaintifif, 
etc.,  "was  personally  done";  that  he  "was  off  duty  at  the 
time  the  arrest  was  made";  "that  he  honestly  believed  that 
Gillingham  was  the  man  that  cut  at  inra  with  the  knife  when 
he  pointed  him  out  to  the  polioeman." 

These  questions  and  answers  were  permitted  to  go  to  the 
jury,  being  substantially  answers  to  the  questions  before  ruled 
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out,  80  that  we  need  not,  at  this  point  at  least,  consider  these 
exceptions  further. 

Two  instructions  were  given  on  motion  of  plaintiff,  —  No.  1 
and  No.  2.  Seven  were  asked  for  by  defendant;  No.  1,  No.  2, 
and  No.  4  were  given,  and  No.  3,  No.  5,  No.  6,  and  No.  7  were 
refused.  Instructions  given  on  motion  of  plaintiff  were  as 
follows:  — 

"  No.  1.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff,  without  just  cause,  was 
arrested  after  he  became  a  passenger  on  one  of  the  defendant's 
trains,  and  during  the  time  that  he  was  on  such  train,  either 
by  the  conductor  in  charge  of  said  train  or  by  the  policeman, 
Beatty,  by  order  of  the  said  conductor,  that  the  act  of  the 
conductor,  or  of  the  said  policeman  acting  under  the  orders 
of  the  said  conductor,  was  the  act  of  the  defendant. 

"  No.  2.  The  court  instructs  the  jury  that  if  they  find  the 
defendant  guilty,  they  are,  in  estimating  the  plaintiff's  dam- 
ages, at  liberty  to  consider  the  expense  and  loss  of  time,  if 
any,  incurred  by  the  plaintiff;  also  the  bodily  and  mental 
pain  and  anguish  resulting  from  the  defendant's  acts  as 
proved;  and  for  the  outrage  and  indignity  and  humiliation 
put  upon  the  plaintiff  to  allow  such  damages  as,  in  the  opin- 
ion of  the  jury,  will  be  a  fair  and  just  compensation  for  the 
injuries  sustained,  not  exceeding  the  amount  sued  for." 

Instructions  on  behalf  of  defendant  granted  by  the  court 
are  as  follows:  — 

"No.  1.  The  court  instructs  the  jury  that  the  plaintiff 
cannot  recover  in  this  case,  unless  the  acts  done  by  Ebert  in 
causing  the  arrest  of  the  plaintiff  were  within  the  scope  of  hia 
employment  by  the  defendant  railroad  company;  and  such 
acts,  to  be  within  the  scope  of  his  employment,  must  be  such 
as  he  would  be  usually  and  naturally  called  upon  to  do  while 
discharging  his  duties  as  a  railroad  conductor  in  and  about 
the  business  of  the  defendant  railroad  company. 

"  No.  2.  The  court  further  instructs  the  jury  that  it  is  not 
suflBcient  that  the  acts  complained  of  were  done  during  the 
time  of  the  conductor's  employment  by  the  railroad  company, 
or  at  the  place  where  his  duties  called  him  to  be.  There 
must  be  something  more,  —  something  which  he  was  authorized 
by  the  defendant  company  to  do,  or  which  he  did  do  while 
acting  as  such  conductor,  in  the  scope  of  his  duties  and  em- 
ployment." 

"  No.  4.     That  unless  the  act  done  by  the  conductor  la 
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causing  the  arrest  of  the  plaintiff  was  authorized  by  the  rail- 
road company,  or  was  properly  and  legitinaately  within  the 
scope  of  his  employment,  you  must  find  for  the  defendant." 

Instructions  asked  for  by  the  defendant,  but  refused  by  the 
court,  were  as  follows:  — 

"  No.  3.  The  fact  that  Ebert  was  employed  by  the  defend- 
ant as  a  conductor  of  the  passenger  train  upon  which  the 
plaintiff  intended  traveling  is  not  sufficient  evidence  that  he 
was  authorized  or  employed  to  do  the  acts  complained  of;  nor 
is  that  fact  of  itself  sufficient  to  make  the  defendant  liable  for 
the  acts  complained  of." 

"  No.  5.  That  if  you  believe  from  the  evidence  in  this  case 
that  Ebert  caused  the  arrest  of  the  plaintiff  while  acting  for 
himself,  and  upon  his  own  authority,  for  his  own  personal 
safety,  without  any  direction  or  authority  from  the  railroad 
company  for  so  doing,  you  must  find  for  the  defendant. 

•*No.  6.  The  court  instructs  the  jury  that  it  was  not  law- 
ful for  the  policeman  to  make  the  arrest  without  a  warrant 
therefor,  and  that  the  defendant  railroad  company  could  not 
have  legally  procured  the  plaintiff's  arrest  in  the  manner  in 
which  said  arrest  was  made,  and  that  the  defendant  is  not 
liable  for  the  acts  of  Ebert  which  said  company  itself  could 
not  have  lawfully  done. 

"  No.  7.  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  in  this  cause  that  the  plaintiff  is  entitled  to 
recover  anything,  then,  in  estimating  the  damages,  you  are 
limited  to  the  actual  damage  sustained  by  plaintiff  for  loss 
of  time  and  actual  expenses  incurred  by  him  in  consequence 
of  his  having  been  put  off  the  train,  and  you  cannot  in  this 
case  give  exemplary,  vindictive,  or  punitive  damages." 

I  can  see  no  objection  to  the  instructions  No.  1  and  No.  2 
given  on  behalf  of  plaintiff,  if  read  in  connection  with  No.  1, 
No.  2,  and  No.  4  given  on  behalf  of  defendant,  of  which  there 
is  no  complaint.  They  are  in  harmony  witli,  and  substan- 
tially propound,  the  law,  as  we  think,  correctly.  Plaintiff's 
No.  2  was  approved  in  Rickelts  v.  Chesapeake  etc.  Ry  Co., 
33  W.  Va.  433;  25  Am.  St.  Rep.  901.  It  means  that  if  plain- 
tiff was  a  passenger  on  defendant's  train,  and  during  the  time 
he  was  on  the  train  to  be  carried  to  his  proper  station  on  the 
road,  he  was  arrested  or  caused  to  be  arrested  without  just 
cause  by  the  conductor  in  charge  of  the  train,  and  that  such 
act  was  within  the  scope  of  the  conductor's  employment,  then 
euch  arrest  would  be  the  act  of  the  defendant;  that  is,  an  act 
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for  which  it  might  be  liable.  No  serious  objection  can  be 
made  to  instruction  No.  2  given  for  plaintiflf.  It  is  drawn  on 
the  theory  of  exemplary  damages  as  a  solatium,  —  damages 
reatricted  to  what  would,  in  the  opinion  of  the  jury,  be  a  fair 
and  just  compensation  for  the  injuries  sustained  or  inflicted: 
Pegram  v.  Stortz,  31  W.  Va,  220. 

Instruction  No.  3  of  defendant  was  virtually  given  in  giv- 
ing defendant's  instructions  No.  1,  No.  2,  and  No.  4,  so  that, 
whether  right  or  wrong,  defendant  has  no  ground  of  com- 
plaint in  its  refusal. 

The  same  may  be  said  of  instruction  No.  5  asked  by  de- 
fendant. It  had  already  been  given,  and  no  complaint  in  this 
court  is  made  by  plaintiflf. 

Defendant's  instruction  No.  5,  taken  as  a  whole,  is  not  cor- 
rect, for  if  the  arrest  could  not  lawfully  be  made  or  caused  to 
be  made  by  the  conductor  without  a  warrant,  that  might  add 
to  the  wrong,  but  would  not  relieve  the  defendant  from  liabil- 
ity for  the  false  and  groundless  imprisonment  of  a  passenger 
by  the  conductor  in  charge  of  the  train,  acting  within  the 
scope  of  his  employment. 

The  refusal  of  defendant's  instruction  No.  7  has  already 
been  disposed  of  by  what  has  been  said  on  the  subject  of 
damages  and  in  discussing  plaintiff 's  instruction  No.  2.  In 
conclusion,  we  see  no  reason  why  we  should  set  aside  the 
judgment  and  verdict,  and  award  a  new  trial.  The  judgment 
complained  of  is  affirmed. 

RAiLROADa  —  Duty  to  Pkotict  Passengers.  —One  of  the  duties  that  a 
carrier  assumes  is  that  of  protecting  its  passengers  from  injury  caused  by 
the  willful  misconduct  of  its  servants  or  of  their  fellow- passengers  or  stran- 
gers: Dwinelle  v.  New  York  etc.  R.  R.  Co.,  120  N.  Y.  117;  17  Am,  St.  Rep. 
611;  Dillingham  v.  Russell,  73  Tex.  47;  15  Am.  St.  Rep.  753,  and  note;  ex- 
tended note  to  Rommel  v.  Schambacher,  6  Am.  St.  Rep.  734;  note  to  Chicago 
etc.  R.  R.  Co.  V.  Flexman,  42  Am.  Rep.  36;  note  to  Hoffman  v.  New  York 
etc.  R.  R.  Co.,  41  Am.  Rep.  340;  note  to  Weeks  v.  Neio  York  etc  R.  R.  Co., 
28  Am.  Rep.  112.  Though  there  is  a  breach  of  duty  by  the  conductor  of  a 
railroad  train  towards  a  passenger,  yet,  in  the  absence  of  willful  wrong  or 
reckless  disregard  of  a  passenger's  rights,  mere  abruptness  of  words  or  man- 
ner is  not  an  insult  which  justifies  the  infliction  of  punitive  damages  on  the 
company:  Mississippi  etc.  R.  R.  Co.  v.  Gill,  66  Miss.  39;  see  Harrold  v.  Wi- 
nona etc.  R.  R.  Co.,  47  Minn.  17,  —  a  case  of  assault  by  a  couduotor  upon  a 
passenger  whils  boarding  a  train. 

Railroads  —  Liability  of,  for  Arrest  of  Passengers  by  Servants: 
See  Mulligan  v.  New  York  etc  R'y  Co.,  129  N.  Y.  606;  26  Am.  St.  Rep.  639» 
and  note  with  cases  on  that  subject  collected. 
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Green  v.  Campbell. 

[35  West  Virqinia,  698.] 

Fakbivt  akb  Child  —  Cdstodt  of  Child. — Tlie  father  is  the  natural 
guardian  of  hi*  infant  children,  and  in  the  absence  of  good  and  sufficient 
eaase,  is  entitled  to  their  custody,  care,  and  education. 

Farbnt  aud  Child  —  Custody  o»  Child.  —  When  a  child  is  not  in  the  cus- 
tody of  its  father,  and  he  is  seeking  to  recover  it,  the  court  will  exercise 
its  discretion  according  to  the  facts,  couaulting  the  wishes  of  the  minor, 
if  it  is  of  years  of  discretion;  and  if  not,  exercising  its  own  judgment 
as  to  what  will  be  best  calculated  to  promote  the  interests  of  the  child, 
having  due  regard  to  the  legal  rights  of  the  party  claiming  the  custody. 

Pabxnt  and  Child  —  Habsas  Cobpos.  — The  writ  of  habeas  corpus  is  the 
proper  remedy  to  ascertain  and  enforce  the  proper  custody  of  an  infant; 
and  when  so  used,  the  writ  is  of  an  equitable  nature.  The  welfare  of  the 
child  is  the  controlling  element  by  which  the  court  is  to  be  guided  in 
the  exercise  of  its  discretion. 

Parint  and  Child  —  Habkas  Corpus  —  Discretion  op  Court.  —  When 
the  writ  of  habecu  corpus  is  invoked  to  obtain  the  custody  of  an  infant; 
the  court  is  in  no  case  bound  to  deliver  it  into  the  custody  of  any  claim- 
ant, but  may  leave  it  in  such  custody  as  the  welfare  of  the  child  at  the 
time  appears  to  require. 

Pabsnt  and  Child  —  Custody  op  Child.  — The  court,  in  ascertaining  and 
enforcing  the  proper  custody  of  an  infant,  will  not  establish  a  permanent 
custody,  but  one  intended  to  continue  until  a  change  of  circumstances 
■ball,  in  respect  to  the  infant's  welfare,  require  a  change  of  custody,  or 
until  the  infant  has  reached  the  age  when  he  may  legally  nominate  his 
own  guardian. 

Parknt  and  Child  — Thansfbk  op  Custody  op  Child  by  Father.  — The 
custody  and  control  of  an  infant  will  not  be  restored  to  the  father  when 
he  has  transferred  such  custody  to  another  by  agreement,  to  the  manifest 
welfare  of  the  child,  unless  he  is  able  to  show  that  such  change  of  ens- 
tody  will  materially  promote  its  moral  and  physical  welfare 

/.  W,  Harri»f  for  the  appellant. 

/.  Oabome,  for  the  appellee. 

Holt,  J.  This  was  a  writ  of  haheat  eorpnt  sued  out  of 
the  circuit  court  of  Monroe  County  on  the  eighteenth  day  of 
August,  1890,  on  petition  of  Robert  Green,  the  father,  against 
James  A.  Campbell,  the  grandfather,  to  compel  the  latter  to 
give  up  to  the  father  the  custody  of  Green's  infant  son, 
Thomas  Campbell  Green,  then  three  and  a  half  years  old,  as 
unlawfully  detained  by  the  grandfather.  The  circuit  court, 
having  heard  the  evidence  of  witnesses  and  the  argument  of 
counsel,  was  of  opinion  that  the  infant  was  not  unlawfully 
detained  by  the  grandfather,  but  on  the  contrary,  that  he 
was  entitled  to  the  custody  and  control  of  the  infant;  and 
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from  this  decision  Green,  the  father,  has  brought  the  case 
here  by  appeal. 

The  facts  are  as  follows:  Robert  Green,  the  plaintiff,  mar- 
ried the  daughter  of  James  A.  Campbell,  the  defendant. 
Thomas  Campbell  Green,  the  infant,  the  right  to  whose  cus- 
tody is  the  matter  here  in  dispute,  is  now  three  and  a  half 
years  old.  His  mother  died  when  he  was  sixteen  months 
old,  when  he  was  committed  by  his  father  to  the  care  and 
custody  of  his  grandmother  and  grandfather,  the  defendant, 
who  have  raised,  supported,  and  had  the  sole  care  and  cus- 
tody of  the  child  from  that  day  to  this.  Campbell,  the  grand- 
father, and  his  wife  are  sober  and  industrious,  of  high  moral 
character,  Campbell  owning  considerable  property,  including 
a  farm  on  which  he  lives,  in  the  county  of  Monroe,  and  is 
well  able  to  take  care  of  the  child  according  to  its  condition 
in  life.  Both  these  grandparents  are  devoted  to  the  child, 
and  the  child  devoted  to  them,  and  they  have  no  living  chil- 
dren of  their  own,  except  a  son  over  twentj'-one  years  of  age, 
a  young  man  well  raised  and  of  high  moral  character.  Thus 
far  the  grandparents  have  provided  everything  for  the  com- 
fort and  well-being  of  the  child,  as  they  are  well  able  to  do. 
Robert  Green,  the  father,  is  thirty- two  years  old,  sober,  indus- 
trious, of  high  character,  good  family,  and  capable  of  provid- 
ing for  and  raising  his  child  according  to  its  station  in  life, 
is  warmly  attached  to  it,  and  it  to  him.  At  the  death  of  his 
first  wife  he  was  living  in  the  same  house  with  his  father-in- 
law,  and  cultivating  a  part  of  Campbell's  farm  as  his  tenant. 
He  married  a  second  wife  in  May,  1890,  about  twenty-two 
years  of  age,  who  has  no  children  as  yet,  and  who  desires  to 
have  this  child  with  her  and  to  care  for  it,  it  being  her  hus- 
band's only  child.  He  owns  a  farm  about  three  miles  from 
Campbell's,  on  which  he  now  lives  with  his  second  wife,  of 
what  kind  or  of  what  value  we  are  not  informed.  Thus  far 
there  is  no  controversy  about  the  facts. 

The  grandparents  of  the  child  claim  and  testify  that,  upon 
the  death  of  the  mother.  Green's  first  wife  and  their  daughter. 
Green  relinquished  the  child  to  their  care  and  custody,  with 
the  express  understanding  and  upon  the  express  condition 
that  it  wiis  not  after  a  while  to  be  taken  away  from  them;  that 
Green  assented,  with  the  understanding  that  he  was  to  see 
his  child  and  take  him  around  with  him  sometimes,  to  which 
Campbell  and  wife  agreed,  saying  that  if  anything  should 
hnppen  to  them,    so   that  they  would   not  be   able   to   take 
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care  of  the  child,  they  should  expect  Green  then  to  take  tlie 
child  and  care  for  it;  that  Green  assented,  and  upon  these 
terms  and  conditions  they  took  the  child,  and  have  thus  tar 
kept  and  cared  for  it,  as  already  stated.  Campbell  and  wife 
are  borne  out  in  their  statement  by  another  witness.  In  fact,^ 
Green  does  not  deny  what  was  said  and  done,  but  claims  that 
what  he  meant  was,  that  they  were  to  keep  the  child,  but  only 
until  such  time  as  he  might  be  in  a  position  to  have  it  prop- 
erly cared  for  himself,  being  then  unmarried  and  witliout  a 
family. 

Mrs.  Campbell,  the  grandmother,  during  this  conversation 
about  keeping  the  child,  told  Mr.  Green  that  "  slie  had  seen 
some  old  people  have  trouble  enough  in  taking  children  to 
raise,  and  then  having  to  give  them  up,  and  that  she  did  not 
intend  to  be  treated  in  that  way."  Green  does  not  deny  this, 
and  it  is  a  very  strong  circumstance  tending  to  confirm  their 
understanding  of  what  took  place. 

"The  father  of  the  minor,  if  living,  and  in  the  case  of  his 
death,  the  mother,  if  fit  for  the  trust,  shall  be  entitled  to  tlie 
custody  of  the  person  of  the  minor,  and  to  the  care  of  his 
education":  See  sec.  7,  c.  82,  Code  1891.  But  "the  right  of 
the  father  or  mother  to  the  custody  of  their  minor  child  is  not 
an  absolute  right  to  be  accorded  to  them  under  all  circum- 
stances, for  it  may  be  denied  to  either  of  them,  if  it  appears 
to  the  court  that  the  parent,  otherwise  entitled  to  this  right, 
is  unfit  for  the  trust":  State  v.  Reiiff,  29  W.  Va.  751;  & 
Am.  St.  Rep.  676.  The  father  is  the  natural  guardian  of  his 
infant  children,  and  in  the  absence  of  good  and  sufficient 
cause,  such  as  ill  usage,  grossly  immoral  principles  or  habits, 
want  of  ability,  etc.,  is  entitled  to  their  custody,  care,  and 
education:  Rust  v.  Vanvacter,  9  W.  Va.  600;  State  v.  Reuff, 
29  W.  Va.  751;  6  Am.  St.  Rep.  676. 

Where  the  father  has  not  the  custody  of  the  child,  and  is 
seeking  to  recover  it,  the  court  will  exercise  its  discretion  ac- 
cording to  the  facts,  consulting  the  wishes  of  the  minor,  if  of 
years  of  discretion;  if  not,  exercising  its  own  judgment  as 
to  what  will  be  best  calculated  to  promote  the  interests  of 
the  child,  having  due  regard  to  the  legal  rights  of  the  party 
claiming  the  custody:  Armstrong  v.  Stmu,  U  Gratt.  102,  107. 

The  courts  of  equity  of  this  state,  in  granting  divorces,  may 
decree  as  it  shall  deem  expedient  concerning  the  care,  cus- 
tody, and  maintenance  of  the  minor  cliiMren.  and  may  revise 
or  alter  such  decree  as  the  circumstances  of  the  parents  and 
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the  benefit  of  the  children  may  require:  See  sec.  11,  c.  64, 
<]!ode  1891,  p.  614,  showing  the  discretion  given  the  court  in 
that  class  of  cases;  but  that  such  discretion  is  to  be  guided 
by  considering  what  will  be  of  benefit  to  the  children  rather 
than  by  any  legal  right  of  the  parent;  and  such  is  the  mani- 
fest tendency  of  the  modern  doctrine  on  the  subject. 

This  writ,  with  so  memorable  a  history,  and  now  so  highly 
prized  among  English-speaking  people  everywhere,  designed 
and  admirably  adapted  to  secure  individual  freedom,  without 
which  a  vital  part  of  the  great  charter  itself  might  have  been 
but  a  solemn  asseveration  of  abstract  right,  has  come  to  be 
applied  to  other  uses,  and  among  them,  to  the  ascertainment 
«nd  enforcement  of  the  right  of  custody  of  infant  children: 
Mathews  v.  Wade,  2  W.  Va.  464.  But  it  is  not  to  be  forgotten 
or  overlooked  that  such  use  of  this  writ  is  of  an  equitable 
nature,  and  therefore  the  welfare  of  the  infant  is  the  polar 
star  by  which  the  court  is  to  be  guided  in  the  exercise  of  its 
discretion;  and  the  court,  when  asked  to  restore,  is  not  bound 
■by  any  mere  legal  right  of  parent  or  guardian,  but  is  to  give 
it  due  weight  as  a  claim  founded  on  human  nature,  and  gen- 
erally equitable  and  just:  Armstrong  v.  Stone,  9  Gratt.  102- 
107;  Church  on  Habeas  Corpus,  sees.  440-442. 

"  The  court  is  in  no  case  bound  to  deliver  the  child  into 
the  custody  of  any  claimant  or  of  any  other  person,  but  may 
leave  it  in  such  custody  as  the  welfare  of  the  child  at  the 
time  appears  to  require":  Hurd  on  Habeas  Corpus,  2d  ed., 
461.  The  court  does  not  establish  a  permanent  custody,  but 
one  intended  to  continue  until  a  change  of  circumstances 
«hall,  in  respect  of  the  infant's  welfare,  require  a  change  of 
custody,  or  until  the  infant  has  reached  the  age  of  fourteen 
years,  when,  by  statute,  he  may  nominate  his  own  guardian, 
subject  to  the  parent's  right  and  to  confirmation  by  the  court: 
Code,  sec.  4,  c.  82,  p.  673. 

Looking  at  the  question  before  the  court  in  this  light,  and 
applying  these  principles,  there  are  some  reasons  why  the 
father  should  not  have  asked  for  what  he  is  here  seeking, 
and  still  more  why  the  court  should  not  grant  it.  These  I 
shall  endeavor  to  give  briefly  in  the  language  of  the  facts  of 
the  case,  for  there  really  can  be  no  serious  controversy  about 
the  only  material  disputed  point,  which  is  not  the  turning- 
point,  in  my  view,  in  any  event. 

How  could  Robert  Green,  the  plaintiff,  have  misunderstood 
the  meaning  and  intent  of  the  mother  of  his  dead  wife,  when 
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she  told  him  in  advance,  and  as  a  condition  of  her  taking  this 
infant,  then  sixteen  months  old,  to  raise  it,  she  did  so  with 
the  express  understanding  that  it  was  not  to  be  given  up 
to  him,  only  in  the  unexpected  and  improbable  contingency 
named  by  her,  and  was  not  to  be  taken  from  her  and  her  hus- 
band after  they  had  had  the  trouble  of  raising  it,  when,  as  the 
child  of  their  old  age,  they  had  become  more  attached  to  it 
than  to  any  child  of  their  own?  Plaintiff  handed  her  the 
child,  and  she  took  it.  To  say  that  this  was  not  his  agree- 
ment because  he  did  not  in  so  many  words  assent  to  it  is  a 
little  like  a  man  denying  his  bond  because'  when  he  delivered 
it  he  kept  silent  and  said  nothing.  On  this  branch  of  the 
case,  see  Coffee  v.  Black,  82  Va.  567;  Merritt  v.  Swimley,  82 
Va.  433;  3  Am.  St.  Rep.  115;  Clark  v.  Bayer,  32  Ohio  St. 
299;  30  Am.  Rep.  593;  Chapsky  v.  Wood,  26  Kan.  650;  40  Am. 
Rep.  321,  and  editor's  note  citing  and  commenting  on  the 
following  cases,  among  others:  Verser  v.  Ford,  37  Ark.  27; 
Lyons  v.  Blenkin,  Jacob,  245;  United  States  v.  Green,  3  Mason, 
482;  Wilcox  v.  Wilcox,  14  N.  Y.  575;  Matter  of  Waldron,  13 
Johns.  417;  Pool  v.  Oott,  14  Law  Rep.  269;  Dumain  v.  Gwynne, 
10  Allen,  270;  State  v.  Libbey,  44  N.  H.  321;  82  Am.  Dec.  223; 
qualifying  State  v.  Richardson,  40  N.  H.  272.  See  also  In  re 
Scarritt,  76  Mo.  565;  43  Am.  Rep.  768,  and  note;  Brooke  v. 
Logan,  112  Ind.  183;  2  Am.  St.  Rep.  177,  and  note.  In  this 
last  case  Mr.  Freeman  sums  up  what  he  deen)8  the  weight  of 
American  authority  on  this  point  as  follows:  "A  father  can, 
by  agreement,  surrender  the  custody  of  his  infant  child  to 
another,  so  as  to  make  the  custody  of  that  other  legal."  To 
the  same  effect,  see  Hurd  on  Habeas  Corpus,  528;  Tyler  on 
Infants,  283. 

1.  The  father  during  his  lifetime,  and  after  his  death  the 
mother,  is  entitled  to  the  custody  of  the  person  of  their  infant 
child,  because,  by  the  law  of  nature,  it  is  theirs  to  care  for  and 
bring  up,  and  this  right  is  recognized  and  enforced  by  our 
statute. 

2.  But  such  right  is  not  absolute,  for  the  welfare  of  the  in- 
fant may  require  the  court,  in  the  exercise  of  its  sound  dis- 
cretion, to  leave  or  intrust  the  custody  to  another. 

3.  The  feelings  and  rights  of  one  whom  the  father  has  put 
in  the  place  of  parent,  and  between  whom  and  the  child  such 
relation  has  created  mutual  affection,  are  not  to  be  pubject  to 
the  whim  and  caprice  of  the  father,  but  unless  it  appears  that 
the  best  interests  of  the  child  imperiously  demand  it,  the  court, 
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in  dealing  with  relations  so  delicate,  so  easily  set  ajar  irrep- 
arably, will  follow  the  discreet  course  of  letting  well  enough 
alone. 

4.  And  to  enable  them  to  do  this,  the  writ  applied  to  this 
class  of  cases  is  of  an  equitable  nature,  and  we  should  turn 
our  back  at  once  upon  this  qualified  estoppel,  if  the  infant's 
moral  or  physical  welfare  clearly  pointed  another  way. 

In  this  case  it  does  not,  but  on  the  contrary,  plainly  leads 
us  in  a  direction  which  does  not  involve  any  breach  of  faith 
on  the  part  of  the  father.  This  little  boy,  now  nearly  five 
years  old,  is  himself,  no  doubt,  attached  to  his  grandmother, 
—  he  has  known  no  other  mother;  to  his  grandfather;  to  his 
grown-up  uncle;  to  the  quiet,  sober  old  homestead  with  its 
abounding  comforts  and  plenty.  Human  nature  and  human 
experience  are  parts  of  the  common  law;  there  is  no  need  that 
this  child  should  speak.  Can  the  plaintiff  take  him  to  a 
better  home,  —  to  one  as  good,  for  his  present  moral  training 
and  his  physical  comfort,  present  and  to  come,  for  some  years, 
at  least  ?  What  fact  appears  in  this  record  that  should  in- 
duce us  to  drag  him  away  to  the  home  of  a  stranger,  of  a 
young  married  woman,  good  and  amiable,  in  every  way  worthy 
of  high  esteem,  but  none  the  less  a  stranger,  the  mistress  of  a 
strange  home,  and  likely,  in  the-course  of  nature,  soon  to  have 
about  her  those  dearer  to  her  than  her  own  self?  Plaintiff 
does  not  say  that  this  new  home  of  his  is  a  better  one  for  this 
child.  He  does  not  pretend  to  tell  us  why,  or  show  us  how, 
it  is  a  better  home  than  the  present  one,  or  that  he  is  more 
able,  or  as  able,  to  supply  him  in  his  tender  years  with  what 
he  needs,  as  he  is  now  supplied  with  and  sure  to  receive,  for 
some  years,  at  least.  All  he  pretends  to  say,  and  that  is  a 
great  deal,  and  very  much  to  his  credit  as  a  man,  is,  that  he  is 
extremely  fond  of  his  child.  But  this  great  fondness  has  in 
this  instance  blinded  his  better  judgment,  as,  in  all  likelihood, 
he  would  to  his  sorrow  have  learned,  when  too  late  to  restore 
his  child  to  that  comfortable  and  appropriate  home  which  he, 
by  fair  agreement,  provided  for  him  on  the  death  of  his  first 
wife;  and  he  will  himself  hereafter  see,  as  others  now  foresee, 
that  it  is  discreet,  and  not  at  variance  with  true  as  contrasted 
with  capricious  fondness,  to  leave  his  little  boy  where  we  find 
him.  Therefore  the  judgment  of  the  learned  judge,  who  saw 
these  parties  face  to  face,  and  heard  them  testify,  should  be 
and  is  affirmed. 
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Parbmt  and  Onu>  —  Cdwodt  o»  Minor  Child.  —  The  father,  if  a  fit 
and  iiiitabl*  p«noa,  is  generally  entitled  to  the  oastody  of  an  infant  child: 
MerriU  r.  Swimleg,  82  Va.  433;  3  Am.  St.  Rep.  115;  Miller  v.  Wallace,  76 
6a.  479;  2  Am.  St.  Rep.  48,  and  note;  Undavfy.  Umlav/,  128  III.  378.  The 
ordinary  cannot  appoint  a  guardian  of  a  minor  child  whose  father  is  living: 
Frietner  t.  Symondt,  46  N.  J.  Eq.  521;  see  IngalU  t,  Campbell,  18  Or.  461. 

Parskt  and  Child  —  Custody  oj  Child  —  Its  Wishm,  whether  Con- 
BVLTID.  —  When  resolving  the  question  as  to  what  will  best  subserve  the 
interest  and  happiness  of  a  minor  child,  its  own  choice  may  be  consulted 
and  given  weight,  if  it  be  of  an  age  and  capacity  to  form  a  rational  judgment: 
Ridtarda  ▼.  CoUirUt  45  N.  J.  Eq.  283;  14  Am.  St.  Rep.  726,  and  note;  Mer- 
riU ▼.  Svjimky,  82  Va.  433;  3  Am.  St.  Rep.  115,  and  note. 

Parsnt  and  Child.  —  Habeas  Corpus  to  Obtain  Custody  or  Child: 
Sea  note  to  Brooke  t.  Logan,  2  Am.  St.  Rep.  186;  extended  note  to  Chap- 
sky  T.  Wood,  40  Am.  Rep.  327;  extended  note  to  State  r.  Smith,  20  Am.  Dec. 
SSO. 

Parbnt  and  Child  —  Custody  or  Minob  Childbin. — The  custody  of 
a  minor  child  in  divorce  cases  is  a  question  of  the  welfare  of  the  child,  and 
it  will  be  awarded  to  the  parent  most  fit  and  better  able  to  care  for  it: 
KentMier  v.  KentaUr,  3  Wash.  166;  28  Am.  St.  Rep.  21,  and  note;  Haymond 
T.  Haymond,  74  Tex.  414. 

Pabxnt  and  Child  —  Tbanstbr  aw  Custody  or  Child  by  Parent.  — 
A  parent  is  not  estopped  from  reclaiming  the  custody  of  a  child,  where  he 
plaoes  it  in  the  care  and  keeping  of  another,  verbally  agreeing  that  the  latter 
might  have  its  custody  during  minority:  Brooke  t.  Logan,  112  Ind.  183;  2 
Am.  St.  Rep.  177,  and  note;  Eke  parte  Clark,  87  Cal.  638.  A  father  cannot, 
•coept  in  oases  of  adoption  or  apprenticeship,  make  an  irrevocable  oontraet 
far  the  onstody  of  his  minor  ehilds  Weir  v.  Marley,  99  Mo.  484. 
▲if.  tt.  Kmr.,  Vou  ZXIZ.— 64 
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EeNIER    v.    flURLBUT. 

[81  Wisconsin,  24.] 

JvBBDionoir  TO  Rkkdcr  Psrsoxal  JtrDOMENT  cannot  be  otttafncd  against 
a  defendant  who  does  not  reside  and  is  not  within  the  state,  and  upon 
whom  prooess  is  not  served  except  by  the  publication  thereof. 

Oaxkishmint  or  a  Judohcnt  in  a  state  in  which  neither  the  judgment 
creditor  nor  debtor  resides,  and  wherein  the  judgment  was  not  rendered, 
effected  by  the  service  of  process  upon  the  agent  of  the  debtor  within 
the  state,  is  void,  when  the  cause  of  action  upon  which  the  garnishment 
waa  founded  did  not  originate  in  the  state  where  the  action  was  com- 
menced, and  such  action  was  not  to  enforce  any  contract  entered  into 
with  reference  to  any  subject-matter  within  that  state. 

Oarnishusnt  o»  Jitdoment.  — Thk  Situs  of  a  Judgment  for  the  purpose 
of  garnishing  it  is  only  in  the  state  wherein  the  judgment  creditor  re- 
■ides;  and  where  the  debtor  is  an  insurance  corporation,  the  garnishment 
of  it  in  another  state  in  which  it  does  not  reside,  upon  service  on  one  of 
its  local  agents  in  that  state,  is  void. 

Action  against  the  defendants  as  sureties  on  an  undertak- 
ing on  appeal  from  a  judgment  in  favor  of  the  plaintiff  and 
against  the  Dwelling  House  Insurance  Company,  a  corpora- 
tion organised  and  having  its  place  of  business  in  Boston, 
Massachusetts.  The  defense  relied  upon  was,  that  after  the 
afl&rmance  of  the  judgment  appealed  from,  the  St.  Paul  Fire 
and  Marine  Insurance  Company,  a  Minnesota  corporation, 
had  commenced  an  action  against  the  plaintiff  in  the  superior 
court  of  Cook  County,  Illinois,  in  which  service  of  process  had 
been  made  by  publication,  and  a  garnishment  of  the  judgment 
in  favor  of  the  plaintiff  had  been  effected  by  the  service  of 
garnishment  process  in  Illinois  upon  the  agent  of  the  Massa- 
chusetts company  residing  in  the  state  wherein  he  was  served. 
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The  trial  court  found  the  ganiishment  of  the  judgment  valid, 
And  that  the  plaintiff  was  not  entitled  to  recover. 

George  0.  Qreeney  for  the  appellant. 

H.  W.  Chynoweth,  for  the  respondents. 

Cabsodat,  J.  Daring  all  the  times  mentioned  in  the  fore- 
going statement,  the  plaintiff,  Mrs.  Renier,  was  domiciled  in 
and  a  resident  of  this  state.  The  St.  Paul  company  men- 
tioned, claiming  to  be  a  creditor  of  hers  for  a  large  amount, 
commenced  an  action  against  her,  not  in  any  of  the  courts  of 
Wisconsin,  but  in  the  superior  court  for  Cook  County,  Illinois, 
And  garnished  the  Boston  company,  as  a  foreign  corporation, 
bj  serving  garnishee  process  upon  its  agent  located  at  Chi- 
cago. Mrs.  Renier  did  not  appear  in  that  action,  nor  in  such 
garnishee  proceedings,  and  no  process  or  notice  of  any  kind 
was  ever  served  upon  her  therein,  otherwise  than  by  publica- 
tion, as  mentioned.  It  is  claimed  that  such  publication  was 
insuflBcient,  but  for  the  purpose  of  this  appeal  it  is  assumed 
that  the  statutes  of  Illinois  were  in  all  respects  complied  with. 
Upon  the  facts  stated,  the  law  is  well  settled  by  the  supreme 
court  of  the  United  States,  to  the  effect  that  the  Chicago  court 
obtained  no  jurisdiction  to  render  any  personal  judgment 
against  Mrs.  Renier:  St.  Clair  v.  Cox,  106  U.  S.  350;  Pennoyer 
V.  Neff,  95  U.  S.  714;  Thompson  v.  Whitman,  18  Wall.  457; 
Board  oj  PuhUc  Works  v.  Columbia  College,  17  Wall.  521.  To 
the  same  effect  are  the  decisions  of  this  court:  Witt  v.  Meyer, 
69  Wis.  595;  Smith  v.  Grady,  68  Wis.  215.  This  being  so,  it 
is  very  obvious  that  the  most  that  could  be  accomplished  in 
the  Chicago  court  was  to  reach  property,  assets,  or  credits  be- 
longing to  Mrs.  Renier,  and  within  the  jurisdiction  of  that 
court.  This  is  apparent  from  the  authorities  cited.  If  there 
was,  therefore,  a  want  of  jurisdiction  in  that  court  as  to  such 
property,  assets,  or  credits,  then  the  proceedings  therein  were 
null  and  void,  and  could  not  operate  to  abate  or  defeat  the 
suit  at  bar. 

The  question  recurs  whether,  at  the  time  of  such  garnish- 
ment, Mrs.  Renier  was  the  owner  of  any  property,  assets,  or 
credits  within  such  jurisdiction  of  the  Chicago  eoart  There 
is  no  pretense  that  at  the  time  the  garnishee  papers  were 
served  upon  the  Chicago  agent  of  the  Boston  company  he  had 
in  bis  possession  or  under  his  control  any  tangible  property 
beionging  to  Mrs.  Renier.    The  extent  of  the  claim  is,  that  at 


852  Renier  v.  Hurlbut.  [Wisconsin, 

that  time  the  Boston  company  was  indebted  to  Mrs.  Renier 
upon  the  judgment  recovered  in  the  circuit  court  for  Brown 
County,  mentioned  in  the  foregoing  statement,  and  hence  that 
such  indebtedness  was  attached  or  reached  by  the  service  of 
the  garnishee  papers  upon  the  Boston  company's  agent  in 
Chicago.  11  such  contention  can  be  maintained,  then  it  is 
obvious  that  the  St.  Paul  company  might  have  attached  such 
indebtedness  by  such  garnishee  proceedings  in  any  state  or 
city  in  the  Union  where  the  Boston  company  happened  to 
have  an  office  and  an  agent.  This  would  necessarily  be  upon 
the  theory  that  such  indebtedness  to  Mrs.  Renier  was  ambu- 
latory, following  each  of  the  several  agents  of  the  Boston  com- 
pany, and,  for  the  purposes  of  garnishment,  having  a  iitus 
with  and  in  the  office  of  each  and  all  of  such  agents,  wherever 
they  happened  to  be  located.  If  such  is  the  law,  it  is  cer- 
tainly important  that  all  should  know  it. 

As  indicated,  none  of  the  parties  to  the  proceedings  in 
the  Chicago  court  were  residents  of  Illinois.  Proceedings  by 
garnishment  are,  in  their  nature,  very  much  like  the  old  trus- 
tee process.  In  such  a  case  in  Massachusetts,  at  an  early 
day,  the  court  refused  to  take  jurisdiction,  for  the  reason  that 
all  the  parties  were  non-residents:  Tingley  v.  Bateman,  10 
Mass.  346.  It  was  there  said,  in  behalf  of  the  court,  that  '*  the 
summoning  of  a  trustee  is  like  a  process  in  rem.  A  chose  in 
action  is  thereby  arrested  and  made  to  answer  the  debt  of  the 
principal.  The  person  entitled  by  the  contract  or  duty  of  the 
supposed  trustee  is  thus  summoned  by  the  arrest  of  this  spe- 
cies of  effects.  These  are,  however,  to  be  considered,  for  this 
purpose,  as  local,  and  as  remaining  at  the  residence  of  the 
debtor  or  person  intrusted  for  the  principal;  and  his  rights 
in  this  respect  are  not  to  be  considered  as  following  the  person 
of  the  debtor  to  any  place  where  he  may  be  transiently  found, 
to  be  there  taken  at  the  will  of  a  third  person,  within  a  juris- 
diction where  neither  the  original  creditor  nor  debtor  resides.'* 
To  the  same  effect  are  Sawyer  v.  Thompson,  24  N.  H.  510; 
Bnwen  v.  Pope,  125  111.  28;  8  Am.  St.  Rep.  330.  It  has  also 
been  repeatedly  held  in  Massachusetts  that  a  trustee  residing 
in  another  state,  though  temporarily  therein  when  service  is 
made  upon  him,  is  not  liable  to  the  trustee  process,  and  es- 
pecially is  this  so  where  the  principal  defendant  is  also  a  non- 
resident: Ray  V.  Underwood,  3  Pick.  302;  Hart  v.  Anthony, 
15  Pick.  445;  Nye  v.  Liscombe,  21  Pick.  263.  To  the  same 
effect  are  Lawrence  v.  Smith,  45  N.  H.  533;  86  Am.  Dec.  183;. 


Dec.  1891.]  Renier  v.  Hurlbut.  853 

Green  v.  Farmers*  &  C.  Bank,  25  Conn.  452;  Lovejoy  r.  Alhee, 
33  Me.  414;  54  Am.  Dec.  630.  The  only  exception  to  this 
rule  seems  to  be  where  tangible  property  belonging  to  the 
principal  defendant  has  been  actually  seized  within  the  state, 
or  the  contract  or  promise  is  to  be  performed  within  the  state: 
Ibid.;  Sawyer  v.  Thompson,  24  N.  H.  510;  Young  v.  Ross,  31 
N.  H.  201;  Lawrence  v.  Smith,  45  N.  H.  533;  86  Am.  Dec. 
183;  Guillander  v.  Howell,  35  N.  Y.  657;  Lovi'joy  v.  Albee,  33 
Me.  414;  54  Am.  Dec.  630.  Some  of  the  authorities  cited  and 
the  views  thus  expressed  were  considered  and  sustained  bv 
Mr.  Justice  Orton  in  Commercial  Nat.  Bank  v.  Chicago  etc.  R'y 
Co.,  45  Wis.  172. 

The  courts  of  Massachusetts  have  gone  to  the  extent  of 
holding  that  a  resident  of  that  state,  having  contracted  to  de- 
liver goods  at  a  place  in  another  state,  could  not  be  charged 
in  foreign  attachment  as  the  trustee  of  the  person  to  whom 
the  goods  were  thus  contracted:  Clark  v.  Brewer,  6  Gray,  320. 
In  Danforth  v.  Penny,  3  Met.  564,  it  was  held  that  a  foreign 
corporation,  having  no  specific  articles  of  property  in  its  pos- 
session within  that  state  belonging  to  the  principal  defendant 
to  whom  it  was  indebted,  could  not  be  charged  by  trustee  pro- 
cess, notwithstanding  many  of  its  members  and  officers  re- 
sided there,  and  its  books  and  records  were  kept  there.  To 
the  same  effect  is  Gold  v.  Housatonic  R.  R.  Co.,  1  Gray,  424, 
where  it  was  held  that  a  foreign  railroad  corporation  could 
not  be  charged  by  the  trustee  process,  although  in  possession 
of  a  railroad  in  Massachusetts  under  leases  from  the  propri- 
etors thereof;  and  also  Towle  v.  Wilder,  57  Vt.  622;  Lonisville 
it  N.  R.  R.  Co.  V.  Dooley,  78  Ala.  524;  Alabama  G.  S.  R.  R. 
Co.  V.  Chumbey,  92  Ala.  317;  Western  R.  R.  Co.  v.  Thornton, 
60  Ga.  300;  Bates  v.  Chicago  etc.  R.  R.  Co.,  60  Wis.  296;  50  Am. 
Rep.  369;  Sutherland  v.  Second  Nat.  Bank,  78  Ky.  250.  In 
Smith  V.  Mutual  Life  Ins.  Co.,  14  Allen,  336,  it  was  held  that 
the  courts  of  Massachusetts  would  not  entertain  jurisdiction 
of  a  bill  in  equity,  brought  by  a  citizen  of  Alabama  against 
such  foreign  insurance  corporation,  to  restore  him  to  his  rights 
under  a  life  policy,  notwithstanding  such  foreign  corporation 
transacted  business  therein,  and  had  a  resident  agent  therein, 
upon  whom  all  lawful  process  against  the  company  miglit  l>e 
served.  The  theory  upon  which  foreign  attachments  and  for- 
eign garnishments  are  sustained  is,  that  the  principal  defend- 
ant is  beyond  the  reach  of  process,  but  that  his  property  is 
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within  the  reach  of  such  process,  and  may  therefore  be  seized 
thereon:  Pennsylvania  R.  R.  Co.  v.  Pennock,  51  Pa.  St.  244. 

As  indicated,  the  proceedings  in  the  Chicago  court  were  not 
based  upon  any  cause  of  action  originating  in  the  state  of 
Illinois,  nor  to  enforce  any  contract  or  engagement  entered 
into  with  reference  to  any  subject-matter  within  that  state, 
but  merely  for  the  purpose  of  reaching  property  belonging  to 
Mrs.  Renier,  having  no  tangible  existence  in  that  state.  The 
authorities  cited,  as  well  as  others  which  might  be  cited, 
pretty  clearly  show  that  the  Chicago  court  obtained  no  juris- 
diction over  that  property:  Central  R.  R.  &  B.  Go.  v.  Carr,  76 
Ala.  388;  52  Am.  Rep,  339;  Brauser  v.  New  England  F.  Ins. 
Co.,  21  Wis.  506.  Nor  was  it  the  purpose  of  such  proceedings 
to  reach  property  belonging  to  the  Boston  company.  Its  in- 
debtedness to  Mrs.  Renier  was  in  no  sense  its  property,  —  but 
rather  an  indication  of  the  absence  of  its  property.  In  speak- 
ing of  the  situs  of  choses  in  action  for  the  purposes  of  taxa- 
tion, Mr.  Justice  Field  observed  that  "  to  call  debts  property 
of  the  debtors  is  simply  to  misuse  terms.  All  the  property 
there  can  be,  in  the  nature  of  things,  in  debts  of  corporations 
belongs  to  the  creditors  to  whom  they  are  payable,  and  fol- 
lows their  domicile,  wherever  that  may  be.  Their  debts  can 
have  no  locality  separate  from  the  parties  to  whom  they  are 
due":  State  Tax  on  Foreign-held  Bonds,  15  Wall.  320.  This 
principle  has  received  recent  sanction  in  this  court:  State  ex 
ret.  Dwinnell  v.  Qaylord,  73  Wis.  325. 

It  is  obvious  from  what  has  been  said,  that  if  the  indebted- 
ness of  the  Boston  company  to  Mrs.  Renier  had  any  situs  out- 
side of  Wisconsin  for  the  purposes  of  garnishment,  it  was  at 
the  home  office  of  that  company  in  Massachusetts;  certainly 
not  with  the  respective  agents  of  that  company,  wherever  lo- 
cated in  the  several  states.  But,  as  observed,  that  indebted- 
ness was  in  the  form  of  a  judgment  recovered  by  Mrs.  Renier 
in  a  court  of  her  domicile  in  Wisconsin.  The  statute  of  this 
state  required  the  Boston  company  to  pay  that  judgment  to 
Mrs.  Renier  within  the  time  therein  specified:  Rev.  Stats., 
sec.  1974.  Such  payment,  or  its  equivalent,  was  absolutely 
essential  to  the  continuance  of  business  in  the  state:  Rev. 
Stats.,  sec.  1974.  Such  being  the  rules  of  law,  and  the  facts 
being  as  stated,  we  must  hold  that  the  situs  of  the  indebted- 
ness in  question  for  the  purposes  of  garnishment  ftt  the  time 
of  the  commencement  of  the  proceedings  in  the  Chicago  court 
was  only  in  Wisconsin,  where  Mrs.  Renier  resided.     This  view 
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is  sustained  by  numerous  cases  cited  by  counsel  for  tbe  plain- 
tiff, among  which  are  Wallace  v.  McConnell,  13  Pet.  136;  Rio 
Orande  R.  R.  Co.  v.  Gomilay  132  U.  S.  485;  American  Bank  v. 
Rollins,  99  Mass.  313;  Trowbridge  v.  Means,  5  Ark.  135;  39 
Am.  Dec.  368;  Shinn  v.  Zimmervian,  23  N.  J.  L.  150;  55  Am. 
Dec.  260;  American  Bank  v.  Snoio,  9  R.  L  11;  98  Am.  Dec. 
864;  Wood  v.  Lake,  13  Wis.  84.  It  follows  that  the  proceed- 
ings in  the  Chicago  court  did  not  operate  as  a  bar  or  abate- 
ment of  this  action. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  direction  to  enter  judg- 
ment in  favor  of  the  plaintiff  and  against  the  defendants  for 
the  proper  amouut  remaining  due  and  unpaid  on  the  former 
judgment,  with  interest  and  costs. 

JcRiSDicnoir  ona  thb  Pkrson,  how  Aoqitibed.  —  Personal  lervica 
eannot  be  dispensed  with,  except  in  cases  distinctly  provided  for  by  statute: 
Frost  V.  Atioood,  73  Mich.  67;  16  Am.  St.  Rep.  560.  In  actions  in  personam, 
■trictly  judicial  in  their  character,  and  proceeding  according  to  the  course 
of  the  common  law,  service  of  the  summons  by  publication  upon  resident  de> 
fendants  is  not  due  process  of  law:  Bardtoell  v.  Collins,  44  Minn.  97;  '20  Am. 
St.  Rep.  547.  But  if  a  resident  is  temporarily  absent,  service  by  publica- 
tion confers  jurisdiction:  Fernandez  v.  Casey,  77  Tex.  452;  provided  tliere  is 
an  attachment  upon  property  within  the  state:  Scott  v.  Streepy,  73  Tex.  547; 
and  that  attachment  does  not  fail:  Hoclmtadler  v.  Sam,  73  Tex.  315.  In 
York  v.  State,  73  Tex.  651,  it  was  held  that  an  appearance  by  a  non-resident 
served  with  citation  outside  of  the  state,  even  though  such  appearance  be 
expressly  declared  to  be  limited  to  the  sole  purpose  of  urging  a  plea  to  the 
jurisdiction  of  the  court  over  his  person,  is  a  waiver  of  his  immunity  from 
the  jurisdiction  of  the  courts  of  the  state  by  reason  of  his  non-residence.  A 
service  of  summons  out  of  the  state  can  be  made,  if  at  all,  only  when  a  pub- 
lication of  the  summons  has  been  ordered;  and  a  prior  service  out  of  the 
state  is  of  no  avail:  McBlnin.  v.  McBlain,  77  Cal.  507.  See  further,  as  to 
service  by  publication,  the  notes  to  WUUnma  ▼.  WescoU,  14  Am.  St.  Rep. 
296,  and  Sf^herd  v.   Ware,  'J4  Am.  St.  Rep.  217. 

Oarhishment  or  Jidomests:  See  Burke  v.  ffanee,  76  Tex.  76;  18  Am. 
St.  Rep.  28,  and  note.  When  a  judgment  which  has  been  garnished  is  re- 
Tersed  on  appeal,  and  the  plaintiff  recovers  another  and  final  judgment 
against  the  defendant,  the  latter  judgment  is  not  affected  by  the  garnish- 
ment: St.  Joteph  Mfg.  Co.  v.  Miller,  69  Wis.  389. 

JoRLsuicnoi*  t»  Dkfbndent  dpow  Sitds  or  Propebtt:  S«a  Y«ung  t. 
Boulh  T.  Iron  Co.,  85  Tenn.  IS9;  4  Am.  St.  Rep.  752  (corporate  stock);  Bowem 
r.  Pope,  125  IlL  28;  8  Am.  St  Rep.  330  (promissory  notes). 
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Beitton    V,    Green    Bat    and    Foet    Howard 
Water  Works  Company. 

[81  Wisconsin,  48.] 

Watbb  Cobcpant's  Liability  to  Citizens.  —  Municipal  OaDiNANCE,  bt 
Which  a  Water  Company  is  Required  to  Supply  the  city  and  the 
inhabitants  thereof  with  water  for  private  and  public  uses,  for  private 
and  public  consumption,  and  for  putting  out  fires,  does  not  create  con- 
tract  relations  between  such  company  and  the  inhabitants  of  the  city  as 
individuals  to  supply  them,  and  for  their  use,  water  for  public  purposes 
and  consumption  and  for  the  putting  out  of  fires. 

Watbr  Company  —  Liability  of,  for  Failure  to  Furnish  Water  to 
Pot  out  Fibks.  —  A  water  company  which  accepts  an  ordinance  of  a 
municipal  corporation  granting  it  the  use  of  the  public  streets  and 
grounds  in  which  to  maintain  mains,  hydrants,  and  other  structures  of 
water-works,  and  to  charge  and  collect  rates  for  furaishing  water  to  the 
inhabitants  of  the  city  for  private  use,  and  which  requires  the  company 
to  supply  water  for  putting  out  fires  and  for  other  public  and  private 
ases,  does  not  become  liable  to  suit  by  a  private  citizen  for  damages 
sustained  by  him  in  the  destruction  of  his  property  by  fire,  owing  to  the 
negligence  of  the  company  in  not  furnishing  water  to  its  mains  and  hy- 
drants in  quantities  sufficient  to  extinguish  fire. 

Action  to  recover  damages  for  the  destruction  of  property  by 
fire.  The  plaintiflF's  complaint  being  demurred  to,  he  moved 
to  strike  out  and  overrule  iuch  demurrer,  which  motion  being 
denied,  he  appealed. 

Greene  and  Vroman,  and  George  G.  Greene,  for  the  appellant. 

Arthur  C.  Neville,  F.  0.  Winkler,  and  E.  H.  Ellis,  for  the 
respondent. 

Orton,  J.  The  demurrer  to  the  complaint,  on  the  ground 
that  it  did  not  state  a  cause  of  action,  was  sustained,  and  this 
appeal  is  from  said  order.  The  material  facts  stated  in  the 
complaint  are  substantially  as  follows:  — 

The  water-works  of  the  respondent  company  in  the  city  of 
Green  Bay  were  completed  in  1887.  Water-mains  were  laid 
throughout  the  city,  and  160  double-nozzled  hydrants  thereon 
were  located  at  different  points,  and  one  of  them  in  the  vicin- 
ity of  the  property  of  the  plaintiff  hereinafter  mentioned. 
The  mains  and  hydrants  were  connected  with  two  direct-pres- 
sure pumping-engines  as  the  power  to  furnish  water  for  fire 
purposes,  and  of  suflBcient  capacity,  and  that  could  be  used 
singly  or  together,  and  supplied  by  four  first-class  boilers. 
The  property  of  the  plaintiff  in  such  vicinity  of  the  mains 
and  hydrants  consisted  of  certain  lots,  on  which  were  mills, 
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cooper-shops,  sheds,  and  other  structures,  and  certain  per- 
sonal property  therein,  such  as  staves,  heading,  and  other 
materials  and  things,  all  of  great  value. 

In  November,  1890,  a  fire  broke  out  in  one  of  said  sheds, 
and  gradually  spread  until  all  of  the  sheds  and  other  prop- 
erty were  burned  or  damaged  to  the  value  and  amount  of 
$18,884.88,  The  fire  was  discovered  in  its  incipiency,  and 
the  fire  department  was  promptly  on  the  ground,  with  all  the 
necessary  means  and  appliances  to  put  it  out  before  such 
damage  occurred,  and  would  have  done  so  if  the  defendant 
company  had  furnished  water  to  the  mains  and  hydrants  for 
such  purpose,  according  to  its  agreement  with  the  city  of 
Green  Bay,  as  hereinafter  stated.  But  on  account  of  the 
pumping  machinery,  steam-boilers,  and  other  appliances  hav- 
ing become  defective,  out  of  order,  and  insufficient,  through 
the  negligence  of  the  defendant,  or  being  negligently  used  by 
the  defendant,  there  was  not  sufficient  pressure  on  the  mains 
or  water  in  the  hydrants  in  the  vicinity  of  said  property  for 
such  purpose,  and  said  property  was  therefore  burned  or  dam- 
aged as  aforesaid.  It  is  charged,  in  effect,  that  the  defendant 
neglected  to  furnish  water,  through  and  by  its  works,  to  the 
city  of  Green  Bay,  so  that  said  city  could  and  would  have  put 
out  said  fire  before  it  had  damaged  or  destroyed  the  property 
of  the  plaintiff. 

The  provisions  of  the  ordinance  of  the  city,  the  acceptance 
of  which  constituted  the  contract  between  the  defendant  and 
the  city  for  the  construction  of  said  water-works,  material  to 
the  case,  are  as  follows:  The  franchises  granted  to  the  com- 
pany as  the  consideration  of  the  agreement  to  do  what  the 
ordinance  requires  are:  1.  "To  use  the  streets,  alleys,  pub- 
lic sidewalks,  public  grounds,  streams,  and  bridges  of  the 
city  for  placing  and  repairing  the  mains,  hydrants,  water- 
pipes,  and  other  structures  of  the  water-works";  2.  "To 
charge  and  collect  rates  for  furnishing  the  inliabitants  of  said 
city  with  water  for  private  use."  Besides  the  construction  of 
the  water-works  as  above,  the  company  is  required  "  to  sup- 
ply said  city  and  the  inhabitants  tliereof  with  water  for  public 
and  private  uses,  for  public  and  private  consumption,  and  for 
putting  out  fires." 

First,  the  learned  counsel  of  the  appellant  contend  that  by 
the  language  of  the  ordinance  the  water-works  company  en- 
tered into  contract  relations  with  the  inhabitants  of  the  city, 
as  individuals,  to  supply  them,  or  for  their  use  and  benefit, 
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water  for  public  use,  and  for  public  consumption,  and  for 
'putting  out  fires.  Such  does  not  appear  to  be  the  meaning  of 
this  language.  It  is  not  that  the  company  shall  supply  the 
city  and  the  inhabitants  thereof  with  water  jointly  and  for  the 
same  purposes  and  uses.  The  city  and  the  inhabitants  are  by 
this  general  language  joined  together,  but  it  is  followed  by  dis- 
tributive uses  and  purposes  appropriate  to  each,  —  to  the  city 
for  public  uses  and  consumption  and  for  putting  out  fires,  and 
to  the  inhabitants  for  private  use  and  consumption.  It  will 
hardly  be  claimed  that  the  company  is  to  supply  the  individ- 
ual inhabitants  with  water  to  put  out  fires  by  this  peculiar 
language.  They  can,  if  they  choose,  use  the  water  for  such 
purpose,  or  to  put  out  their  own  fires  in  their  own  way,  but 
that  right  is  given  by  another  clause  of  the  contract.  The 
company  shall  furnish  the  inhabitants  with  water  for  private 
use,  and  may  charge  and  collect  rates  therefor.  If  both  the 
city  and  the  inhabitants  are  given  the  right  to  water  for  put- 
ting out  fires  generally^  their  rights  would  clash;  and  besides, 
such  a  right  is  a  public  one,  and  in  no  sense  private.  Such 
public  use  of  water  would  be  supplied  to  the  inhabitants  gen- 
erally as  to  the  public,  but  the  above  language  does  not  re- 
quire the  company  to  supply  the  inhabitants  with  water  even 
in  this  sense.  The  inhabitants  are  mentioned  only  in  respect 
to  their  private  use  of  water.  This  is  in  accordance  with  the 
gravamen  of  the  complaint,  that  the  defendant  company  ne- 
glected to  furnish  the  city  water  to  put  out  the  fire  that  con- 
sumed the  plaintiff's  property,  and  that  the  fire  department  of 
said  city  would  have  extinguished  and  prevented  the  spread 
of  the  fire  but  for  the  negligence  and  carelessness  of  the  de- 
fendant. It  is  too  plain  for  argument  that  the  plaintiflF  has 
no  contractual  relations  with  the  defendant  in  respect  to  being 
supplied  with  water  to  be  used  in  putting  out  this  fire.  One 
of  the  breaches  is,  that  the  fire-hydrants  were  not  kept  supplied 
with  water  for  fire  service.  The  fire  department  of  the  city 
only  could  use  the  hydrants  for  such  purpose. 

It  is  not  alleged  in  the  complaint,  any  further  than  reciting 
the  above  language  of  the  ordinance,  that  the  defendant  con- 
tracted with  or  for  the  plaintifi",  or  that  it  owed  any  duty  to 
the  plaintifi",  or  that  the  defendant  had  assumed  any  contract* 
legal,  or  moral  obligation  towards  the  plaintiff  to  supply 
water  to  put  out  this  fire  or  any  other,  and  yet  it  is  now 
claimed  by  the  learned  counsel  of  the  appellant,  —  1.  That  the 
defendant  is  liable  to  the  plaintiff  for  the  breach  of  this  con- 
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tract;  and  2.  For  neglect  of  duty.  The  matter  of  contract 
being  out  of  the  question,  it  remains  only  to  consider  whether 
the  defendant  is  liable  to  the  plaintiff  for  the  neglect  of  any 
duty  it  owed  him  under  the  facts  stated  in  the  complaint. 
Such  duty,  if  it  exists  at  all,  must  be  merely  inferential  from 
the  facts  stated,  and  as  it  is  not  defined  or  alleged  in  the 
complaint,  the  field  of  inquiry  is  very  wide. 

We  will  consider  briefly  the  various  grounds  of  the  defend- 
ant's liability  to  the  plaintiff,  in  view  of  the  facts  which  the 
learned  counsel  of  the  appellant  claim  they  have  found  in  this 
wide  field  of  inquiry. 

1.  It  is  said  that  this  ordinance  has  the  force  of  law,  and 
that  therefore  what  it  requires  the  company  to  do  is  required 
by  law.  That  would  be  so  if  the  city  had  the  power  by  ordi- 
nance to  require  the  company  to  construct  and  operate  these 
water- works,  irrespective  of  any  contract  by  which  it  has 
agreed  to  do  it.  The  law  or  ordinance  cannot  compel  the 
company  to  do  anything  except  what  it  has  contracted  to  do. 
We  can  find  no  duty  of  the  company  here.  The  company  is 
bound  only  by  the  obligations  of  the  contract  which  it  has 
voluntarily  assumed,  and  they  are  measured  by  the  contract 

2.  The  company,  in  carrying  out  its  contract  with  the  city, 
is  liable  for  injuries  to  third  persons.  That  is  bo  in  cases 
where  the  company,  in  doing  anything  required  by  the  con- 
tract, is  brought  into  such  relations  with  third  persons  or  the 
public  as  to  create  a  duty  towards  them;  as  if  the  company, 
in  laying  down  the  pipes  or  mains,  should,  by  its  negligence 
or  that  of  its  employees,  allow  them  to  fall  upon  and  injure 
some  third  person  or  one  of  its  employees;  as  in  Robinson  v. 
Rohr,  73  Wis.  436,  9  Am.  St.  Rep.  810,  and  other  cases  cited 
under  the  first  point  of  appellant's  brief.  This  duty  is  very 
different  from  the  obligation  of  the  company  to  perform  its 
contract.  It  is  the  common  duty  of  every  one  not  to  injure 
another  by  his  negligence,  and  not  confined  to  cases  of  con- 
tract. Any  person  who  undertakes  to  construct  public  works 
must  not,  by  his  negligence  in  doing  it,  injure  others. 

3.  By  a  contract  with  another,  a  person  may  assume  a 
duty  towards  other  persons.  The  authorities  cited  to  this 
point  relate  to  cases  where,  in  carrying  out  a  contract,  a  per- 
son assumes  a  special  and  personal  duty  to  those  for  whose 
benefit  the  contract  was  made;  as  where  a  parish  employs  a 
jihysician  to  attend  to  certain  dependent  persons,  and  he  in- 
jures such  persons  by  his  malpractice,  be  is  liable  to  such  per- 
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sons,  and  they  may  bring  an  action  against  him;  or  as  where 
a  person  is  employed  by  the  owner  to  drive  his  carriage  in 
carrying  passengers,  and  by  his  negHgence  a  passenger  is  in- 
jured, he  is  liable  to  such  passenger.  In  such  cases,  a  con- 
tracting party  is  placed  in  such  relation  to  others  as  to  assume 
a  duty  towards  them.  The  physician  undertakes  to  treat  a 
person  carefully  and  skillfully,  and  he  is  liable  for  not  doing 
80  to  the  patient  himself,  although  he  may  have  been  em- 
ployed by  others  to  do  so.  In  carrying  out  his  contract  with 
o:ie,  he  comes  in  contact  with  others,  to  whom  he  assumes  a 
new  and  special  liability.  In  such  cases,  the  person  injured 
by  the  neglect  has  no  contract  relations  with  the  physician  or 
the  driver,  and  their  liability  does  not  arise  from  the  contract 
made  with  others,  but  from  new  relations  with  and  duty  tow- 
ards such  persons,  and  from  a  new  and  personal  undertak- 
ing with  them. 

4.  The  law  requires  the  company  to  furnish  water  to  put 
out  fires,  for  the  benefit  of  the  inhabitants;  and  the  plaintiff, 
being  one,  may  sue  the  company  for  damages  for  not  having 
done  so.  We  have  already  seen  that  the  law  does  not  require 
the  company  to  do  so,  any  further  than  the  law  requires  the 
company  to  perform  its  contract.  We  have  seen,  also,  that 
the  plaintiff  is  neither  a  party  nor  privy  to  the  contract. 

5.  Where  the  law  requires  anything  to  be  done  for  the 
benefit  of  the  public,  any  one  suffering  peculiar  injury  by  the 
failure  to  do  it  may  sue,  as  in  the  case  of  the  law  requiring  a 
railroad  company  to  fence  its  road.  This  is  also  inapplicable, 
because  the  law  does  not  require  the  company  to  do  anything 
outside  or  beyond  the  terms  of  its  contract. 

6.  Where  two  persons  contract  for  the  benefit  of  a  third 
person,  such  third  person  may  sue  on  the  contract  and  en- 
force it  for  his  own  benefit,  as  where  A  owes  B,  and  B  owes  C; 
A  contracts  with  B  to  pay  the  money  directly  to  C;  C  may 
then  enforce  the  contract,  and  after  he  has  had  notice  of  it,  A 
and  B  cannot  rescind  it.  In  such  case,  the  assent  of  C  is 
necessary,  either  by  actual  notice  or  by  suit.  It  will  be  seen 
that  the  whole  matter  is  that  of  contract  between  A,  B,  and  C. 
Here  the  (;ompany  has  not  promised  or  contracted  to  perform 
the  obligations  of  its  contract  to  the  plaintiff,  or  any  other  one, 
except  the  city,  the  other  contracting  party. 

The  learned  counsel  of  the  appellant  have  in  this  way 
searched  for  principles  on  which  this  action  would  lie,  and 
have  failed  to  find  a  single  one  applicable  to  the  case.     The 
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defendant  is  not  only  not  required  by  law  to  furnish  water  to 
put  out  fires,  but  has  assumed  no  such  duty  to  the  public  by 
its  contract.  It  has  contracted  to  do  so,  not  because  it  was 
its  duty  to  the  public,  but  because  it  deemed  it  profitable  to 
itself,  and  was  willing  to  be  thus  bound  by  its  voluntary  con- 
tract. 

It  seems  to  be  impossible  to  find  any  sound  legal  principle 
on  which  the  liability  of  the  defendant  to  the  plaintiff"  can  be 
predicated;  and  the  learned  counsel  of  the  appellant,  with  all 
their  ability,  research,  and  ingenuity,  appear  to  liave  been 
unable  to  find  any.  This  court  has  held  that  the  city  itself 
would  not  be  liable  in  such  a  case,  even  on  the  strength  of  its 
duty  to  the  public:  Hayes  v.  Oshkosh,  33  Wis.  314;  14  Am. 
Rep.  760.  Could  the  defendant  have  reasonably  8Uj>posed 
that  by  this  contract  with  the  city  it  was  contracting  with  or 
incurring  liability  to  each  one  of  its  inhabitants,  and  that  it 
might  be  sued  by  each  one  individually  and  separately?  If 
one  enters  into  a  contract  with  another,  must  he  look  to  see 
who  else  might  possibly  in  some  way  be  remotely  interested 
in  it  and  injured  by  its  breach?  There  would  be  no  end  to 
such  a  liability.  If  one  contract  with  a  city  to  build,  in  a 
certain  time,  a  bridge  over  a  river  within  its  boundaries,  of 
great  public  necessity,  and  he  should  fail  to  do  so  within  the 
time  fixed,  by  the  same  principle  each  one  of  the  inhabitants 
who  had  suffered  some  appreciable  damages  in  consequence 
of  the  delay  might  bring  an  action  against  him;  and  so  in  a 
great  variety  of  similar  cases.  By  such  a  liability,  the  eB> 
tablished  law  of  contracts,  and  the  measure  of  damages  on 
the  breach  of  contracts,  would  be  unsettled  and  left  in  endless 
uncertainty.  The  parties  to  a  contract  are  those  who  are  di- 
rectly interested  in  it,  and  who  have  assented  to  it,  and  none 
are  bound  by  it  except  the  parties  and  privies,  and  there  must 
be  mutuality.  The  damages  for  the  breach  of  a  contract 
must  be  legal,  natural,  immediate,  proximate,  and  direct.  Re- 
mote damages  are  not  recoverable.  These  are  well-established 
principles  which  would  be  violated  by  such  a  liability,  and 
the  law  cast  into  confusion.  Is  it  a  hardship  that  the  plain- 
tiff" cannot  recover  in  such  a  case?  So  it  is  in  case  the  city  is 
sued  for  the  neglect  of  its  duty  in  not  furnishing  the  necessary 
machinery  for  putting  out  fires.  It  is  no  greater  hardship  in 
one  case  than  in  the  other.  The  duty  of  furnishing  water 
and  using  it  to  put  out  fires  still  remains  in  the  oitjr.     That 
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duty  has  not  been,  if  it  could  be,  transferred  to  the  company. 
The  company  is  bound  only  by  its  contract,  and  liable  to  the 
city  alone,  as  the  other  contracting  party,  on  the  contract. 
Nor  does  the  company  perform  the  functions  of  a  public  office 
80  as  to  be  liable  for  its  negligence  causing  private  damage. 

We  have  attempted  to  reason  from  elementary  principles 
that  such  a  liability  does  not  exist.  Paducah  Lumber  Co.  v. 
Paducah  Water  Supply  Co.,  89  Ky.  340,  25  Am.  St.  Rep.  536, 
^eems  to  be  the  only  case  in  point  in  favor  of  such  a  liability. 
We  are  not  satisfied  with  the  reasons  given  in  that  case  for  so 
holding.  In  all  other  cases  where  the  same  or  a  similar  ques- 
tion was  involved  the  decision  has  been  the  other  way.  The 
following  cases  are  against  such  a  liability:  Davis  v.  Clinton 
Water  Works  Co.,  54  Iowa,  59;  37  Am.  Rep.  185;  Becker  v. 
Keokuk  Water  Works,  79  Iowa,  419;  18  Am.  St.  Rep.  377;  At- 
kinson v.  Newcastle  etc.  Water  Works  Co.,  2  Ex.  Div.  441;  21 
Moak  Eng.  Rep.  541;  Nickerson  v.  Bridgeport  Hydraulic  Co.,  46 
Conn.  29;  33  Am.  Rep.  1;  Foster  v.  Lookout  Water  Co.,  3  Lea, 
42;  Fowler  v.  Athens  City  Water  Works  Co.,  83  Ga.  219;  20  Am. 
St.  Rep.  313;  Beck  v.  Kittanning  Water  Co.,  Pa.  Sup.  Ct., 
Oct.  1887;  11  Atl.  Rep.  300;  Ferris  v.  Carson  Water  Co.,  16 
Nev.  44;  40  Am.  Rep.  485. 

It  will  be  seen  that  the  English  and  American  courts  are 
nearly  unanimous  in  discarding  this  principle  of  liability  in 
cases  of  the  same  class.  The  principle  contended  for  by  the 
abl€  and  learned  counsel  of  the  appellant  is  almost  an  entire 
stranger  to  our  common-law  jurisprudence,  and  has  so  far 
failed  to  obtain  recognition  except  by  a  single  American  court. 
The  argument  of  the  learned  counsel  in  favor  of  the  action 
Tests  almost  entirely,  as  we  have  seen,  on  principles  claimed 
to  be  analogous  in  cases  well  sustained  by  the  courts.  But 
they  are  not  analogous,  but  distinctively  diJBferent.  This  court 
has  no  disposition  or  tendency  to  ingraft  new,  strange,  and 
radical  principles  on  the  body  of  our  well-established  law,  un- 
der the  false  guise  of  progress,  to  meet  the  spirit  of  the  age. 
Principles  which  reason  has  established  and  long  experience 
has  sanctioned  are  very  apt  to  be  the  best  that  legislative  and 
judicial  wisdom  can  devise,  and  the  safest  criterion  of  judicial 
action.  The  learned  circuit  court  decided  correctly  that  the 
complaint  failed  to  state  a  cause  of  action,  based  upon  reasons 
clear  and  conclusive. 

By  the  Court.     The  order  of  the  circuit  court  is  affirmed. 


Jan.  1892.]  Ehrlinger  v.  Douglas.  863 

WaT»B    CoMPANIBS  —  LlABILITT  FOR    FaILTTRB   TO    FcRSISH   WaTE»  TO 

Put  oirr  Firbs.  — Th«  wsight  of  authority,  m  tha  court  in  the  principal 
«M«  remarks,  ia  OTarwhalmiugly  against  permitting  an  action  to  be  niaiii- 
tainad  against  a  water  company  by  a  tax-payer,  to  whom  damage  has  accrued 
by  reason  of  the  failure  of  the  water  supply.  But  as  none  of  the  courts  have 
fairly  faced  what  seems  to  be  the  logical  result  of  these  decisions, —  viz.«  that 
the  injured  person  is  thus  left  without  any  remedy  at  all, — it  must  be  admit- 
ted that  the  subject  is  left  in  an  extremely  unsatisfactory  position.  It  seems 
to  be  universally  agreed,  and  on  the  soundest  reasoning,  that  the  city  itself 
is  notlliable  for  failing  to  protect  tlie  property  of  tax-payers  from  fire,  unless 
made  liable  by  express  statutorj'  provisions:  Wright  v.  Augusta,  7S  Ga.  241; 
•  Am.  St.  Rep.  256.  And  it  seems  equally  clear  that  the  city  would  have 
BO  right  of  action  in  such  a  case  on  behalf  of  the  tax-payer;  for  the  basis  of 
all  the  decisions  is,  that  there  is  no  privity  of  contract  between  the  tax-payers 
and  the  water  companies.  If  the  contract  is  not  made  for  the  benefit  of  the 
tax-payera  in  such  a  sense  that  they  can  sue  upon  it,  it  can  hardly  be  main- 
tained that  the  same  contract  is  made  for  the  benefit  of  one  of  those  tax-payers 
in  such  a  sense  that  the  city  can  recover  damages  in  his  name.  In  fact,  the  best 
eridencethat  this  method  of  pursuing  a  remedy  would  be  impracticable  is,  that 
it  has  never  been  attempted  in  any  of  the  numerous  instances  in  which  these 
actions  have  been  brought.  If,  then,  neither  the  tax-payer  himself,  nor  the 
eity  on  his  behalf,  can  sue  the  company,  the  conclusion  seems  to  be,  that  the 
loes  by  the  fire  in  these  cases  is  regarded  by  the  law  as  damage  for  which 
there  is  no  redress.  The  courts  being  so  nearly  unanimous  in  their  views,  the 
only  security  would  seem  to  be  in  legislation,  or  in  the  iucorporatiou  of  some 
suitable  provision  in  future  contracts  of  this  description,  wherever  the  tax- 
payers  desire  to  reserve  a  personal  remedy  against  the  water  company. 


Ehrlinger  v.  Douglas. 

[81  WiscoHsiif,  M.] 

KviDiifOB,  HiAiMAT,  WHAT  u.  —  A  Statement  by  a  wife  to  her  husband, 
that  a  dog  was  in  the  house,  that  she  could  not  drive  him  out,  and  that 
he  had  snapped  at  her,  is  hearsay,  and  is  not  admissible,  in  an  action 
against  the  husband  for  killing  the  dog,  for  the  purpose  of  showing  that 
it  had  not  snapped  at  his  wife. 

BviDKNOB  —  Rb.s  OKitTA  —  A  Dkolarattoit,  to  bi  Admtsstblb  a8  Pakt 
or  TUB  Hb8  Gbst^  must  grow  out  of  tlie  principal  transaotion,  illoa- 
trate  its  character,  and  must  be  contemporary  with  it,  and  derive  some 
cre.lit  from  it.  A  declaration  of  a  third  person,  before  the  principal  act 
occurs,  cannot  be  admissible  as  evidence  in  favor  of  the  person  by  whom 
the  principal  act  was  done  as  part  of  the  it*  gtMtct  thereof. 

Action  to  recover  the  value  of  a  dog  belonging  to  plaintiff, 
and  which  had  been  killed  by  the  defendant.  To  justify  the 
killing,  the  plaintiff  was  permitted  to  testify  that  the  dog 
came  to  his  house,  that  his  wife  ran  out  and  told  him  that 
she  could  not  drive  it  out,  and  that  it  had  snapped  at  her. 
Thereupon  defendant  went  into  his  house  with  u  club  \n  his 
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hand,  and  the  dog  ran  out.  Defendant  then  took  down  hia 
shot-gun,  loaded  it,  stepped  to  the  door,  and  shot  the  dog  as 
it  was  coming  towards  the  door.  Verdict  and  judgment  for 
the  defendant;  plaintiff  appealed. 

H.  H.  McKifmey,  and  Doe  and  Sutherland,  for  the  appellant. 

FctherSy  Jeffris^  and  Fifield,  for  the  respondent. 

Lyon,  J.  Under  the  charge  of  the  court,  the  jury  necessarily 
found  that  the  dog  attempted  to  bite  defendant's  child;  other- 
wise their  verdict  must  have  been  for  plaintiff.  Either  there 
is  a  failure  to  incorporate  all  the  testimony  in  the  bill  of  ex- 
ceptions, or  the  learned  circuit  judge  misapprehended  the 
testimony,  for  it  does  not  tend  to  show  that  the  dog  attempted 
to  bite  the  child.  We  will  dispose  of  the  case,  however,  as 
though  the  question  submitted  had  been  whether  the  dog 
attempted  to  bite  the  defendant's  wife  instead  of  his  child, 
and  will  assume  that  the  court  correctly  instructed  the  jury 
that  if  the  dog  did  so  the  defendant  was  justified  in  killing 
him. 

There  is  no  testimony  that  the  dog  attempted  to  bite  the 
wife,  other  than  the  testimony  of  defendant  that  she  said  so 
when  she  came  out  of  the  house  and  called  him,  just  before 
the  shooting.  Upon  this  testimony  alone  the  judgment  rests. 
The  court  held,  against  objection  and  exception,  that  the  tes- 
timony pertained  to  the  res  gestae,  and  hence  was  competent 
to  prove  the  attempt  of  the  dog  to  bite  the  wife.  We  are  of 
the  opinion  that  this  testimony  was  mere  hearsay,  and  there- 
fore inadmissible.  Had  the  dog  bitten  the  wife,  and  were  this 
an  action  by  her  to  recover  damages  therefor,  probably  what  she 
said  on  coming  out  of  the  house  would  have  been  a  part  of  the 
res  gestae^  and  might  have  been  shown.  But  in  this  case  the 
essential  fact  is  the  shooting  of  the  dog;  and  the  alleged  at- 
tempt of  the  dog  to  bite  is  an  antecedent  and  independent 
fact,  which  must  be  proved  by  legal  evidence  before  it  can  be 
made  available  as  a  justification  for  the  subsequent  act  of 
shooting  committed  by  the  husband,  who  was  not  present 
when  the  attempt  was  made  to  bite  the  wife.  Had  the  de- 
fendant, immediately  after  the  shooting,  said,  "This  dog  at- 
tacked me,  and  I  killed  him,"  that  would  probably  be  part 
of  the  res  gestae.  But  we  are  aware  of  no  rule  of  evidence  which 
stamps  that  character  upon  a  statement,  made  by  a  third  per- 
son to  the  defendant,  of  an  antecedent  fact  or  circumstance, 
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so  that  proof  that  the  statement  was  thus  made  becomes  com- 
petent eridence  to  prove  the  truth  of  the  statement. 

In  Felt  V.  Amidon,  43  Wis.  467,  this  court  approved  the 
doctrine  of  Limd  v.  Tyngsborough,  9  Cush.  39,  wherein  it  is 
said:  "There  must  be  a  main  or  principal  fact  or  transaction, 
and  only  such  declarations  are  admissible  as  grow  out  of  the 
principal  transaction,  illustrate  its  character,  are  contempo- 
rary with  it,  and  derive  some  degree  of  credit  from  it":  Per 
Fletcher,  J.,  p.  42.  In  1  Greenleaf  on  Evidence,  sec.  108,  note 
2,  this  case  is  fully  approved  as  containing  a  correct  statement 
of  the  law  as  to  what  declarations  are  admissible  as  parts  of 
the  rei  gestae.  As  already  observed,  the  main  or  principal 
fact  or  transaction  in  this  case  is  the  shooting  of  the  dog. 
Most  assuredly  the  declaration  of  the  defendant's  wife  that 
the  dog  attempted  to  bite  her  did  not  grow  out  of  such  fact  or 
transaction;  neither  does  it  derive  any  degree  of  credit  there- 
from, because  the  act  of  shooting  had  not  been  committed  or 
contemplated  when  the  declaration  was  made. 

It  may  be  that  testimony  of  the  declarations  of  the  wife 
might  have  been  admissible  to  disprove  malice  on  the  part  of 
the  defendant,  were  the  plaintiff  seeking  to  recover  exemplary 
damages.  But  he  only  seeks  to  recover  the  value  of  his  dog, 
and  the  court  charged  the  jury  that  such  value  was  the  meas- 
ure of  damages.  Hence  the  question  of  malice  is  not  in  the 
case,  and  it  was  error  to  admit  the  testimony  of  the  declara- 
tions of  the  wife  for  any  purpose.  This  rule  is  not  affected 
by  the  fact  that  she  is  an  incompetent  witness  for  her  hus- 
band to  provo  tht!  fact.  It  is  the  misfortune  of  the  defendant 
—  a  misfortune  which  he  shares  in  common  with  very  many 
litigants  —  if  he  is  unable  to  prove  his  defense. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
rersed,  and  the  cause  will  be  remanded  for  a  new  trial. 

Rn  QuTM:  8—,  generally,  note  to  Inttmational  R'y  Co.  ▼.  Anderson,  27 
Am.  St.  B«p.  907.  Dsolaratioaa  not  mad*  at  the  time  of  an  accident,  wliich 
do  not  explain  nor  characteriza  the  manner  in  whiek  the  aooidant  occurred, 
are  not  concurrent  with  the  injury,  nor  uttered  contemporaneously  with  it^ 
■o  aa  to  be  regarded  as  a  part  of  the  principal  tranitaotion,  are  not  admi.H.sible 
aa  part  of  the  rts  gtsta:  Chicago  etc  R'y  Co.  r.  Becker,  128  111.  545;  15  Am. 
St  Rep.  144.  Declarations,  to  be  admissible  as  part  of  the  res  gesltr,  inu^t 
be  contemporaneous  with  the  prinoipal  facts  which  they  serve  to  quaiiy  or 
explain:  TennU  r,  InterttaU  R'y,  45  Kan.  503;  or  if  separated  from  the  pun- 
eipal  act  by  a  certain  space  of  time,  must  stand  in  immediate  causal  rel.ttioii 
to  the  act:  Wardy.  WhUe,  86  Va.  212;  19  Am.  St.  Rep.  88.3.  Tliu-*  w  .ro 
an  alleged  trauaaotion  is  disputed,  anything  aaid,  done,  or  written  lu  ilie 
AM.  St.  Kar..  Vul.  XXIX.  -66 
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presencA  of  th«  parties  as  the  immediate,  unpremeditated,  and  spontaneoas 
.  result  of  such  transaction  is  admissible  in  proof  of  the  fact  that  the  trans- 
action occurred  or  of  its  true  significance:  Monroe  r.  Snow,  131  111.  126. 
Bat  the  presence  of  the  parties  or  party  to  be  affected  by  such  declarations, 
•cts,  or  writings  must  be  established  as  a  prerequisite  to  their  admission  as 
•ridence:  Bronaon  v.  Leach,  74  Mich.  713;  Crane  v.  McCormi:k,  92  Cal.  175; 
Du  Boia  T.  Perkma,  21  Or.  189.  Sometimes,  however,  it  may  be  material  to 
■nderstand  the  plain  tiff's  motives  or  intentions,  or  mental  condition  generally, 
and  in  such  cases  statements  or  declarations  preceding  the  transaction  are 
admitted:  Hemmingtoay  r.  Chicago  etc.  R'y  Co.,  72  Wis.  42;  7  Am.  St.  Rep. 
J23;  Cmdnnati  etc  B'y  Co.  t.  Howard,  124  Ind.  280;  19  Am.  St.  Kep.  96. 


Kyle  v.  Fehlbt. 

[81  Wisconsin,  67.] 

CoTBHAirr  o»  Warkantt  —  Evidencb  in  Acnoif  fob  Breach  ot.  — 
When  an  action  for  a  breach  of  a  covenant  of  warranty  in  a  deed  by 
an  outstanding  lease  by  the  grantor  is  defended  on  the  ground  that  the 
recital  that  the  conveyance  was  made  subject  to  such  lease  was  kept  out 
of  the  deed  by  the  false  and  fraudulent  representations  of  the  grantee, 
his  ofltii-  to  prove  that  he  had  proposed  to  recouvey  the  land  in  dispute 
ia  properly  rejected  as  immaterial. 

Dbbd3,  Reformation  of,  for  Mistake.  —  When  an  aged  German  woman, 
unacquainted  with  business  forms,  has  agreed  to  convey  land  subject  to 
a  lease,  and  is  subsequently  induced  by  the  false  representations  of  the 
grantee  to  execute  a  warranty  deed  making  no  mention  of  such  lease, 
she  is  entitled  to  have  the  deed  reformed  in  equity,  so  as  to  conform 
it  to  the  agreement  of  the  parties. 

Mistake  of  Law  Caused  bt  Fraud,  imposition,  or  misrepresentation  may 
be  relieved  against  in  equity. 

On  August  17,  1887,  the  plaintiff  owned  a  farm  of  eighty 
acres  in  Rock  County,  Wisconsin.  At  that  time  the  defendant 
owned  a  house  and  lot  in  Whitewater,  in  the  same  state,  and 
240  acres  of  land  in  Iowa,  which  land  was  leased  on  the 
shares  to  one  Prebe,  the  lease  running  for  three  years  from 
November  1,  1885.  On  August  17,  1887,  plaintiflf  conveyed 
his  Wisconsin  farm  to  the  defendant,  and  she,  at  the  same 
time,  and  in  consideration  therefor,  conveyed  her  Iowa  farm 
to  him  by  warranty  deed,  not  mentioning  the  lease  on  such 
farm.  On  March  21,  1888,  plaintiflF  commenced  this  action 
against  the  defendant,  for  the  breach  of  covenants  in  her  deed 
to  him  because  of  such  outstanding  lease.  Defendant  claimed, 
by  way  of  answer,  that  before  the  execution  of  the  deed  by 
her,  the  defendant  went  upon  the  land  mentioned  therein,  saw 
the  tenant  in  possession  and  the  lease,  and  agreed  to  take  the 
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land  subject  thereto,  and  to  the  rights  of  such  tenant;  that 
such  agreement  was,  by  the  false  and  fraudulent  representa- 
tions of  plaintiff  and  his  attorney,  upon  which  defendant 
relied,  suppressed  and  kept  out  of  such  deed  from  the  defend- 
ant to  plaintiff.  The  answer  prayed  a  reformation  of  the 
deed  according  to  the  agreement  of  the  parties.  Judgment 
in  accordance  with  the  prayer  in  such  aniwer,  and  plaintiflf 
appealed. 

Doe  and  Sutherland,  for  the  appellant. 

Winans  and  Hyzer,  for  the  respondent. 

Cassoday,  J.  The  real  controversy  is,  whether  the  equitable 
defense  alleged  in  the  answer  is  sustained  by  the  evidence. 
The  objection  to  the  admission  of  certain  testimony  upon  the 
trial  of  this  equitable  issue  is  not  available  as  a  ground  for 
reversal.  This  is  too  well  settled  to  require  the  citation  of 
authority.  The  plaintiff  offered  to  show  that,  October  5,  1887, 
he  proposed  to  the  defendant  to  have  all  the  lands  mentioned 
reconveyed,  but  that  she  refused.  The  court,  as  we  think, 
very  properly  rejected  the  offer  as  immaterial  under  the 
pleadings. 

It  is  apparent  that  the  defendant  and  her  husband  were 
aged  Germans,  and  but  little  acquainted  with  the  methods 
and  forms  of  business.  From  the  very  nature  of  things,  they 
must  have  relied  almost  wholly  upon  the  scrivener  for  the 
formal  writings  to  carry  into  execution  the  oral  agreement 
actually  made  by  the  plaintiff  and  the  defendant.  The  plain- 
tiff admits  that  during  the  negotiations  of  the  trade  he  told 
the  defendant  that  he  would  go  out  to  Iowa  with  her  husband 
and  see  the  farm,  and  that  when  he  came  back  he  could  tell 
her  better  how  he  would  trade;  that  he  and  her  husband  did 
go  to  Iowa,  August  9,  1887;  that  at  Garner  they  obtained  a 
livery  team,  and  drove  out  to  the  farm  and  to  the  house  upon 
the  farm;  that  Mr.  Fehley  talked  with  a  German  lady  at  the 
house,  in  his  presence;  that  he  then  went  to  Ames  to  visit  his 
brother;  that  his  brother  accompanied  him  back  to  Garner; 
that  he  and  his  brother  and  Mr.  Fehley  then  took  a  livery 
team,  and  again  drove  out  to  the  farm;  that  he  there  saw  the 
lady  at  the  house,  and  Mr.  Prebe  working  the  farm.  He  pro- 
fesses to  have  had  no  conversation  with  Mr.  Prebe,  and  to 
have  understood  nothing  of  the  conversation  carried  on  in 
German  between  Prebe  and  Mr.  Fehley;  and  he  expressly  d»- 
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nies  having  said  to  Prebe,  "  If  I  make  this  trade,  I  will  make 
it  subject  to  your  lease."  He  admits  that  he  understood  that 
Prebe  was  working  the  farm  on  shares,  but  claims  to  have 
made  no  inquiry  nor  to  have  received  any  information  as  to 
the  terms,  conditions,  or  duration  of  his  lease.  This  visit  of 
the  plaindflf  to  the  farm  in  Iowa  was  a  week  or  so  prior  to  the 
drawing  of  the  papers,  and  for  the  very  purpose  of  determin- 
ing upon  inspection  whether  he  would  make  the  trade  or  not. 
His  story  as  to  his  want  of  any  knowledge  as  to  the  existence, 
terms,  conditions,  and  duration  of  the  lease,  and  his  failure  to 
make  inquiry  as  to  the  same,  are  unnatural  and  incredible. 
From  a  careful  examination  of  all  the  evidence,  we  are  con- 
vinced that  he  knew  all  about  the  lease,  and  that  he  agreed 
to  take  the  farm  subject  to  it  and  upon  the  terms  and  condi- 
tions found  by  the  court  The  testimony  is  voluminous,  and 
no  detailed  statement  of  it  can  here  be  properly  made.  It  is 
enough  to  say  that  the  several  findings  of  fact  by  the  court 
appear  to  be  proved  by  a  clear  preponderance  of  the  evidence. 
It  is  contended,  in  effect,  that  the  defendant  was  acquainted 
with  the  contents  of  the  deed  at  the  time  of  its  execution  by 
her,  and  hence,  that  within  the  ruling  of  this  court  in  Neff  v. 
Rains,  33  Wis.  689,  she  cannot  reform  the  same  on  account  of 
her  own  mistake  as  to  its  legal  effect.  In  that  case  it  was,  in 
effect,  held  that  there  was  no  mistake  in  the  contract,  as  a 
matter  of  fact;  and  that  if  there  was  any  mistake,  it  was 
merely  one  of  law  as  to  the  legal  effect  of  the  contract,  since 
the  contents  were  well  known  to  the  person  executing  it. 
Such  is  undoubtedly  the  law,  even  in  equity,  where  the  party 
executing  the  contract  knows  its  contents,  and  the  same  con- 
forms to  his  agreement:  Storrs  v.  Barker,  6  Johns.  Ch.  166; 
10  Am.  Dec.  316,  and  note.  It  was  said  by  Marshall,  C.  J., 
that  "  although  we  do  not  find  the  naked  principle  that  relief 
may  be  granted  on  accoant  of  ignorance  of  law  asserted  in 
the  books,  we  find  no  case  in  which  it  has  been  decided  that 
a  plain  and  acknowledged  mistake  of  law  is  beyond  the  reach 
of  equity":  Hunt  v.  Rouamanier,  8  Wheat.  215.  The  rule 
seems  to  be  firmly  established,  that  where  the  mistake  of  law 
is  occasioned  by  fraud,  imposition,  or  misrepresentation,  a 
party  suffering  thereby  may  have  relief  in  equity:  Lansdown 
V.  Lansdown,  Mos.  864;  Ladd  v.  Rice,  57  N.  H.  374;  Brown  v. 
Rice^s  AdmW,  26  Gratt.  467;  Hardigree  v.  Milchum,  51  Ala. 
151;  Whelen^s  Appeal,  70  Pa.  St.  410;  Goodenow  v.  Eiver,  16 
Ca!.  470;  76  Am.  Dec.  540;  Spurr  v.  Home  Ins.  Co.,  40  Minn. 
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425;  Anderson  v.  Tydinga,  8  Md.  407;  63  Am.  Dec.  708,  and 
note. 

Tims  in  the  recent  case  of  Griswold  v.  Hazard,  141  U.  S. 
260,  it  was  held  that  "an  admitted  or  clearly  established 
misapprehension  of  law  in  the  making  of  a  contract  creates  a 
basis  for  the  interference  of  a  court  of  equity,  resting  on  its 
discretion,  and  to  be  exercised  only  in  unquestionable  and 
flagrant  cases." 

This  principle  has  been  fully  sanctioned  by  this  court,  and 
the  authorities  reviewed  in  an  opinion  by  Mr.  Justice  Orton, 
in  Green  Bay  etc.  Canal  Co.  v.  Hewitt,  62  Wis.  331.  See  also 
i:)llbar  v.  Ryder,  63  Wis.  108;  Hagenah  v.  Geffert,  73  Wis. 
641.  In  the  case  at  bar  the  defendant  appears  to  have  been 
induced  to  execute  the  deed  containing  the  covenants  upon 
which  the  action  is  brought  by  the  imposition  and  misrepre- 
sentations found  by  the  court,  and  hence  a  proper  case  is  pre- 
sented for  relief  in  equity. 

By  the  Court.  The  judgment  of  the  circuit  court  is 
affirmed.  

Mistakes  in  Dxkds  —  Relic#  troh.  — Relief  may  be  granted  from  mis- 
takes in  written  instruments,  when  the  parties  can  be  replaced  in  their 
former  position:  Benson  v.  Markoe,  37  Minn.  30;  5  Am.  St.  Rep.  8I(». 
Equity  will  relieve  against  a  mistake  in  a  deed,  upon  satisfactory  parol 
proof  of  such  mistake,  notwithstanding  the  fact  that  it  is  denied  by  the 
opposite  party:  OillespU  v.  Moon,  2  Johns.  Ch.  585;  7  Am.  Dec.  559,  and 
note.  If,  by  mistake,  an  instrument  is  drawn  and  executed  materially  vari- 
ant from  the  understanding  of  the  parties,  equity  will  relieve,  on  clear  proof: 
Coger  v.  McOee,  2  Bibb,  321;  6  Am.  Dec.  610,  and  note.  A  mistake  in  draw- 
ing an  instrument  contrary  to  the  intention  of  the  parties  is  a  ground  for  re- 
lief in  equity:  Chapman  v.  Allen,  Kirby,  399;  1  Am.  Dec.  24.  Tlie  fact  that 
a  person  is  unlearned,  and  ignorant  of  legal  proceedings,  affords  no  ground  for 
relief  in  equity,  unless  it  also  appears  that  he  relied  for  information  upon  the 
person  against  whom  relief  is  souglit,  and  the  latter  misrepresented  the  state 
of  the  facts:  Boyd  w.  Blankman,  29  Cal.  19;  87  Am.  Dec.  146. 

MisTAKi  or  Law  —  Whih  Rblibvbo  aoainst.  —  An  insured,  induced  by 
the  false  representations  of  the  insurer,  through  his  agent,  as  to  the  law  of 
the  case,  to  surrender  a  policy  of  insurance  upon  the  payment  of  a  sum  much 
less  than  that  recoverable,  is  entitled  to  relief:  Beny  v.  American  etc.  Ins. 
Co.,  132  N.  Y.  49;  28  Am.  8t.  Rep.  648,  and  note  with  cases  discussing  re* 
lief  from  mistake  of  law;  also  extended  note  to  Blaei  v.  Ward,  15  Am.  Rep. 
171-184;  note  to  Lawrence  v.  Beaxif,ien,  23  Am.  Dec.  164,  165.  A  mistake 
of  law,  to  be  relieved  against  in  equity,  must  be  gross  and  palpable,  and  such 
as  would  warrant  the  belief  that  the  party  was  imposed  upon,  owing  either 
to  his  imbecility  of  mind  or  the  exercise  of  some  improper  influence  over 
him  by  one  with  whom  he  dealt:  Dill  v.  Shnhan,  25  Ala.  694;  60  Am.  Dec. 
640,  and  note.  See  also  FrevaU  v.  FUch,  6  VVbart.  325;  34  AnL  Dec  558, 
and  note. 
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[81  Wisconsin,  142.] 

VRAITDITLBirT   CONV«TANC«S  — GiFT  FROM  PARENT  TO  ChILD  —  DlLIVBRT  — 

Validitt.  —  A  gift  of  a  note  by  a  father  to  his  minor  child,  made  by 
delivering  the  note  to  the  child's  mother  as  its  trustee,  marking  it  with 
its  name,  it  being  laid  aside  to  be  kept  by  the  mother  for  the  child,  is 
ralid,  as  against  existing  and  subsequent  creditors  of  the  vendor,  if  mad« 
in  consideration  of  natural  love  and  affection,  when  the  donor  was  free 
from  pecuniary  embarrassment,  and  the  gift  was  but  a  small  part  of  his 
•state,  and  only  a  reasonable  provision  for  the  child. 

Fraudulent  Contetances  —  Gift  from  Parent  to  Child  —  Validitt 
AS  against  Creditors. — When  a  father  in  good  financial  circum- 
stances makes  a  valid  gift  of  a  note  to  his  minor  son,  and  receiving  pay- 
ment of  the  note  during  the  minority  of  the  child,  transfers  stock  to  him 
in  lien  of  the  note,  and  after  the  son  has  attained  his  majority  and  the 
■took  has  become  worthless,  the  father  conveys  land  of  equal  value  with 
the  original  note  to  the  son  in  lieu  of  such  stock,  the  conveyance  cannot 
be  successfully  attacked  by  a  subsequent  creditor  of  tlie  father,  in  the 
absence  of  proof  of  an  intent  to  defraud;  nor  will  the  delay  of  the  son 
in  recording  such  conveyance  vitiate  it,  unless  an  intent  to  defraud 
creditors  of  the  father  is  shown. 

OoKTHAOTs  —  Consideration  —  Increase  in  Wages. — When  a  father, 
largely  interested  in  a  manufacturing  company  by  which  his  son  is  em- 
ployed, promises  the  latter,  after  he  has  attained  his  majority,  to  increase 
his  wages  and  to  pay  such  increase  personally  as  an  inducement  to  the 
■on  to  remain  in  the  employ  of  the  company,  such  promise  is  based  upon 
a  valuable  consideration,  and  cannot  be  successfully  assailed  by  snbse- 
qaent  creditors  of  the  father. 

A.  A.  and  F.  D.  Jackson,  for  the  appellant. 

William  Ruger  and  B.  B.  Eldredge,  for  the  respondent, 

Obton,  J.  The  respondent  commenced  an  action  against 
the  Merrill  and  Houston  Iron  Works,  and  S.  T.  Merrill,  and 
C.  F.  G.  Collins  on  a  note  of  five  thousand  dollars  given  bv 
said  Collins  to  Merrill  and  Houston  Iron  Works,  and  indorsed 
by  the  said  company  on  July  13,  1883,  and  indorsed  by  S,  T. 
Merrill  on  October  24,  1883.  Pending  such  action,  garnishee 
proceedings  nere  instituted  against  the  appellant,  Louis  B. 
Merrill,  to  answer  as  to  his  having  or  holding  any  property 
belonging  to  the  defendant  in  the  action,  S.  T.  Merrill.  On 
issue  joined,  the  main  question  litigated  was,  whether  a  con- 
reyance  by  S.  T.  Merrill  and  wife  to  Louis  B.  Merrill,  made 
July  7,  1883,  of  sixteen  acres  of  land  in  the  city  of  Beloit,  was 
made  with  intent  to  hinder,  delay,  cr  defraud  the  creditors  of 
said  S.  T.  Merrill,  and  was  therefore  void.  The  undisputed 
facts  appear  to  be  as  follows:  — 
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S.  T.  Merrill,  on  the  twenty-fifth  day  of  December,  1868,- 
held  four  notes  of  Benjamin  Field  and  Israel  Williams,  dated 
August  15,  1868,  each  for  $1,971.75,  due  in  two,  tiiree,  four,. 
and  five  years,  respectively,  and  each  note,  at  that  time,  ftn-- 
ported  an  indebtedness,  principal  and  interest,  of  the  sum  of 
$2,028.75.     On  that  day,  as  a  Christmas  gift  to  his  children, 
he  gave  what  he  supposed  was  about  one  thousand  dollars  to 
each,  as  follows:  He  gave  to  Mary  L.  and  George  S.  Merrill 
one  of  the  notes;  to  Louis  B.  Merrill  and  Annette  Merrill: 
another;  and  to  Ellen  C.  and  Robert  Merrill  another  of  said- 
notes.     The  other  of  said  notes  he  passed  over  to  his  wife  in 
payment  of  his  indebtedness  to  her.     He  wrote  the  names  of 
the  children  on  their  respective  notes,  and  handed  them  to 
his  wife,  and  their  mother,  to  keep  for  them  until  they  should* 
each  become  of  age.     They  were  placed  in  envelopes  marked' 
with  the  children's  names  to  whom  they  belonged,  and  then 
they  were  placed  by  her  in  a  drawer  in  her  own  room  to  be  so 
kept.    S.  T.  Merrill  afterwards  collected  the  interest  and  prin- 
cipal of  these  notes,  as  they  became  due,  for  his  children,  to 
the  extent  of  their  respective  interests  therein.     At  the  time 
of  this  gift  to  his  children,  S.  T.  Merrill  was  a  man  of  com- 
paratively large  wealth,  having  available  property  and  secu- 
rities of  the  value  of  over  eighty  thousand  dollars,  and  way 
indebted  less  than  ten  thousand  dollars. 

In  1873,  on  the  organization  of  the  Merrill  and  Houston  Iron 
Works,  S.  T.  Merrill,  having  collected  his  share  in  the  notes^ 
procured  the  issuing  of  ten  shares  of  stock  in  the  new  company 
to  Louis  B.  Merrill,  in  commutation,  exchange,  or  paymetil  or 
his  one-thousand-dollar  interest  in  one  of  said  notes.  The 
shares  of  said  stock  were  for  one  hundred  dollars  each,  and 
were  then  of  the  value  of  their  face.  This  stock  remained  in 
the  name  of  Louis  B.  Merrill  on  the  books  of  the  company 
until  the  assignment  of  the  same  to  S.  T.  Merrill  in  1883. 
At  the  time  of  this  exchange,  S.  T.  Merrill  appears  to  have 
owned  properties  and  securities  of  the  value  of  about  eighty- 
thousand  dollars  over  and  above  his  debts.  He  then  consid- 
ered his  wealth  sufficient  for  him  and  his  wife  to  make  the 
tour  of  Europe,  and  soon  thereafter  they  wont  al)road. 

In  1881,  after  Louis  B.  Merrill  became  of  agn,  he  worked  in 
the  shops  of  the  Merrill  and  Houston  Iron  Works,  at  $1..')0  |>er 
day.  He  was  dissatisfied  with  his  condition,  and  talked  of 
leaving  home  to  better  it.  His  father,  S.  T.  Merrill,  to  induce 
him  to  remain  at  home,  promised  him  personally  to  make  hit 
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compensation  equal  to  that  of  his  brother  George,  the  company 
to  pay  him  the  $1.50  per  day,  and  the  father  to  pay  the  bal- 
ance. 8.  T.  Merrill  had  at  that  time  a  very  large  interest  in 
the  company.  In  this  way  S.  T.  Merrill  became  indebted  to 
him  from  three  hundred  to  five  hundred  dollars.  About  the 
seventh  day  of  July,  1883,  the  stock  of  the  company  had  be- 
come greatly  lessened  in  value,  and  the  father,  S.  T.  Merrill, 
probably  deemed  it  right  that  his  son  Louis  B.  Merrill  should 
not  suffer  by  this  falling  in  the  value  of  the  stock,  and  wishing 
to  pay  him  the  wages  he  had  promised,  proposed  to  him  to 
sell  him  the  said  sixteen  acres  of  land,  which  was  then  not  of 
much,  if  any,  value  over  the  one  thousand  dollars  he  gave  him 
on  Christmas,  1868.  Louis  B.  Merrill  accepted  the  proposi- 
tion, and  accordingly,  S.  T.  Merrill  and  his  wife  executed  a 
deed  to  him  of  the  said  sixteen  acres  of  land  on  the  seventh 
day  of  July,  1883,  and  when  signed,  witnessed,  and  acknowl- 
edged, said  deed  was  delivered  to  the  mother,  Mrs.  Merrill, 
for  said  Louis  B.  Merrill,  he  being  then  absent.  When  in- 
formed by  the  mother  that  she  held  the  deed  for  him,  on  the 
evening  of  said  day  he  requested  her  to  take  care  of  it.  or  let 
it  be  as  it  was,  as  he  was  then  in  a  great  hurry.  The  note  on 
which  this  action  was  brought  was  given  on  the  thirteenth 
day  of  July,  1883,  and  S.  T.  Merrill  did  not  indorse  the  same 
until  the  twenty-fourth  day  of  October,  1883.  Louis  B.  Mer- 
rill, on  the  delivery  of  the  deed,  transferred  to  his  father  his  said 
shares  in  the  stock  of  said  company,  and  transferred  also  to 
him  the  certificate  thereof,  and  acknowledged  the  payment  of 
his  said  wages  as  the  consideration  of  said  deed.  At  that 
time  S.  T.  Merrill  evidently  supposed  that  he  was  still  a  man 
of  great  wealth,  and  very  far  from  insolvency,  and  it  seems 
that  the  respondent  bank  deemed  his  personal  indorsement 
of  said  note,  in  October  afterwards,  quite  important,  and  as 
giving  increased  value  to  the  security. 

S.  T.  Merrill  testified  that  he  never  had  any  intention  to 
hinder,  delay,  or  defraud  his  creditors  in  any  of  these  trans- 
actions with  his  son  Louis  B.  Merrill.  The  circuit  court  found 
that  this  conveyance  was  made  with  such  intent,  and  set  it 
aside,  and  required  Louis  B.  Merrill  to  surrender  this  land  to 
the  payment  of  the  judgment  in  this  action. 

These  facts  are  substantially  sustained  by  the  testimony, 
and  in  accordance  with  the  findings  of  the  court. 

1.  The  learned  counsel  of  the  respondent  contends,  first, 
that  the  gift  ©f  the  note  on  the  twenty-fifth  day  of  December^ 
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1868,  was  void  for  want  of  execution  and  delivery.  How 
coultl  a  father  make  a  gift  to  a  minor  child  of  ten  years  of 
age?  It  would  seem  idle  to  deliver  it  personally  to  the  child, 
especially  if  it  be  a  promissory  note.  The  most  cooimon  and 
approved  method  of  perfecting  the  gift  in  such  a  case  is  by 
delivering  it  to  the  child's  parent,  guardian,  or  friend,  in  trust 
for  the  child.  This  gift  was  delivered  to  the  cliild's  mother 
as  such  trustee,  and  it  was  marked  with  the  child's  name, 
and  l.iid  aside  to  be  kept  by  the  mother  for  the  child.  At 
the  time  it  passed  entirely  out  of  the  possession  of  the  donor, 
and  the  possession  was  given  to  the  trustee.  Tliis  gift  is  not 
attacked  for  fraud.  The  father  had  ample  means  and  ability 
to  make  the  gift.  In  consideration  of  his  natural  love  and 
aflfection  for  his  son,  he  intended  to  make  it,  and  he  carried 
out  that  intention  in  the  most  approved  and  lawful  manner. 
The  delivery  of  the  gift  to  his  mother  was  sufficient  to  perfect 
it.  The  authorities  cited  by  the  learned  counsel  of  the  appel- 
lant are  conclusive  of  the  question,  and  very  closely  in  point. 
Many  of  the  cases  in  which  such  a  gift  to  a  minor  child  by 
its  parent  has  been  upheld  are  far  more  questionable  than 
this.  In  Gardner  v.  Merritt,  32  Md.  78,  3  Am.  Rep.  115,  the 
gifts  were  of  money,  by  the  grandmother  to  her  grandchildren, 
and  they  were  delivered  by  depositing  the  money  in  the  V^ank 
to  their  credit.  But  by  the  by-laws  of  the  bank  it  was  sub- 
ject to  her  order  or  that  of  her  daughter.  The  daughter  sought 
to  withdraw  the  money  from  the  bank,  as  executrix  of  the 
grandmother.  The  gifts  were  upheld  as  perfected  gifts.  In 
Kerrigan  v.  Rautigan,  43  Conn.  17,  an  aunt  deposited  $460 
in  a  savings  bank  for  her  niece.  It  was  place>l  to  her  credit, 
and  her  guardian's  credit  also,  on  the  books,  and  the  guar- 
dian informed  of  it.  A  bank-book,  with  this  deposit  entered 
in  it,  was  delivered  to  the  aunt,  and  slie  retained  posses- 
sion of  it,  and  afterwards  she  had  the  guardian  transfer 
the  money  back  to  her.  It  was  held  that  the  aunt  intended 
it  as  a  gift  to  the  niece,  and  that  it  was  a  perfected  gift,  be- 
yond her  power  of  revocation.  In  Grangiac  v.  Arden^  10  Johns. 
293,  a  father  bought  a  ticket  in  a  lottery,  which  he  gave  to  his 
infant  daughter,  and  wrote  her  name  upon  it;  and  after  it 
had  drawn  a  prize,  he  declared  that  he  had  given  the  ticket  to 
his  child,  and  that  the  prize  money  was  hers.  It  was  held 
that  a  jury  might  infer  from  these  facts  all  the  formalities 
requisite  to  a  valid  gift,  and  that  the  title  to  th«  money  was 
complete  and  vested  in  tlie  daughter.    See  also  Lemon  v.  Phoe- 
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nix  Mut.  L.  Ins.  Co.,  38  Conn.  294;  Smith  v.  Ossipee  Val.  T. 
a  Sav.  Bank,  64  N.  H.  228;  10  Am.  St.  Rep.  400;  Hill  v. 
Stevenson,  63  Me.  364;  18  Am.  Rep.  231. 

The  gift  having  been  made  by  the  parent  to  the  child,  it 
was  irrevocable:  Kellogg  v.  Adams,  51  Wis.  188;  37  Am.  Rep. 
816.  Such  a  gift  is  valid  as  against  subsequent  creditors  of 
the  donor,  and  as  against  existing  creditors  also,  if  made  in 
consideration  of  natural  love  and  affection,  and  when  the 
donor  was  free  from  embarrassment,  and  the  gift  was  but  a 
small  part  of  his  estate,  and  it  being  a  reasonable  provision 
for  the  child,  and  made  without  intent  to  defraud:  Salmon  v. 
Bennett,  1  Conn.  525;  7  Am.  Dec.  237;  Carr  v.  Breese,  81  N.  Y. 
584;  Wait  on  Fraudulent  Conveyances,  sec.  102;  Carpenter 
v.  Roe,  10  N.  Y.  227;  Crawford  v.  Logan,  97  111.  397;  Clark  v. 
Killian,  103  U.  S.  766;  Wallace  v.  Penfield,  106  U.  S.  260; 
and  other  cases  cited  in  appellant's  brief. 

2.  There  can  be  no  fraud  predicated  on  the  future  conduct 
of  S.  T.  Merrill  in  respect  to  the  gift  after  it  was  perfected  by 
delivery.  He  obtained  the  possession  of  the  note,  and  col- 
lected principal  and  interest,  and  then  exchanged  the  product 
for  ten  shares  of  the  Merrill  and  Houston  Iron  Works,  worth 
one  thousand  dollars.  It  was  only  one  thousand  dollars  of 
the  note  that  was  given.  The  balance  belonged  to  S.  T.  Mer- 
rill, and  in  place  of  that  one  thousand  dollars  he  had  this 
stock  issued  to  the  appellant,  and  then  afterwards,  by  agree- 
ment with  the  appellant,  S.  T.  Merrill  deeded  the  sixteen  acres 
of  land  to  him  in  consideration  of  the  transfer  of  this  stock. 
That  S.  T.  Merrill  could  do  nothing  afterwards  to  invalidate 
this  gift  is  too  plain  for  argument  or  authorities.  If  he  could 
do  so,  then  it  follows  that  he  could  revoke  the  gift  at  his  pleas- 
ure, and  that,  we  have  seen,  he  could  not  do.  He  could  not 
do  indirectly  what  he  could  not  do  directly.  He  could  do 
nothing  to  invalidate  the  gift.  S.  T.  Merrill  became  Ifrustee 
of  the  appellant  in  managing  the  subject  of  the  gift  afterwards. 
It  may  be  that  he  was  trustee  de  son  tort,  but  liable  to  account 
to  the  beneficiary  just  the  same  for  the  management  of  the 
trust  property;  and  if  he  has  converted  the  specific  gift  into 
other  property,  the  beneficiary  can  follow  it  there,  and  claim 
such  property.  These  are  elementary  principles.  The  con- 
version of  the  note  or  its  product  into  the  stock  of  the  new 
company  was  thought  to  be  for  tlie  best,  and  for  the  benefit  of 
the  appellant,  at  the  time.  If  afterwards  such  stock  became 
depreciated  or  worthless  in  his  hands,  it  was  very  proper,  and 
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the  duty  of  S.  T.  Merrill,  to  keep  it  good,  and  make  it  worth 
at  least  one  thousand  dollars  to  the  appellant,  and  in  some 
way  to  return  the  gift  of  which  he  had  voluntarily  become  the 
trustee.  It  was  even  more  proper  for  him  to  convey  the  land 
to  the  appellant  in  exchange  for  the  stock,  than  to  exchange 
the  note  or  gift  for  the  stock  in  the  first  place.  It  would  make 
no  difference,  as  to  the  validity  of  the  conveyance  of  the  six- 
teen acres,  whether  three  hundred  or  five  hundred  dollars  of 
the  consideration  was  a  valid  claim  against  S.  T.  Merrill  or  not, 
unless  there  was  an  intent  to  defraud  creditors.  The  want  of 
or  an  insufficient  consideration  is  no  ground  of  fraud  in  law: 
Rev.  Stats.,  sec.  2323.  There  is  nothing  in  this  case  that  could 
make  that  deed  fraudulent  or  invalid  as  to  creditors,  except 
an  intent  to  defraud  them  by  S.  T.  Merrill,  the  grantor,  and 
with  the  knowledge  of  such  intent  by  Louis  B.  Merrill,  the 
appellant:  Rev.  Stats.,  sec.  2323;  Hooser  v.  Hunt,65  Wis.  71; 
Hoey  V.  Pierron,  67  Wis.  262. 

3.  The  plaintiff  being  a  subsequent  creditor,  he  must  prove 
a  fraudulent  intent,  or  he  cannot  question  the  conveyance: 
Ford  V.  Johnston,  7  Hun,  568;  Seward  v.  Jackson,  8  Cow.  406; 
Sexton  V.  Wheaton,  8  Wheat.  229;  Phillips  v.  Wooster,  36  N.  Y. 
412;  Smith  v.  Vodges,  92  U.  S.  183;  and  other  cases  cited  in 
appellant's  brief.  But  the  wages  of  the  appellant  in  the  shops 
of  the  company  which  S.  T.  Merrill  promised  to  pay  him  were 
a  valid  debt,  S.  T.  Merrill  had  a  very  large  personal  inter- 
est in  the  business  of  the  company,  sufiicient  to  make  a  valu- 
able consideration  for  such  a  promise:  Lathrop  v.  Knapp,  27 
Wis.  214;  Amherst  Academy  v.  Cowls,  6  Pick.  427;  17  Am. 
Dec.  387;   Williams  College  v.  Danforth,  12  Pick.  541. 

4.  The  delay  in  recording  the  deed  until  November  is  said 
to  be  a  badge  of  fraud.  The  rights  of  creditors  do  not  depend 
upon  registration  or  on  failure  to  register  a  deed:  Crawford  v. 
Logan,  97  111.  396.  The  appellant  could  have  his  deed  re- 
corded at  any  time  he  pleases,  the  only  risk  being  a  subsequent 
conveyance  recorded  first.  But  it  is  said  the  failure  to  re- 
cord the  deed  gave  S.  T.  Merrill  credit,  and  that  the  respond- 
ent bank  took  his  indorsement  of  the  five  thousand  dollars 
when  the  land  stood  in  his  name  on  record.  This  means 
that  the  bank  trusted  S.  T.  Merrill  on  the  strength  of  his 

*  ownership  of  the  sixteen  acres.  There  is  no  proof  of  this. 
That  land  would  not  have  given  S.  T.  Merrill  that  much 
credit,  at  the  most.  It  is  presumed  that  the  app)ell!int  merely 
delayed  having  his  deed  recorded.     There  is  no  proof  that  he 
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knew  of  this  claim  against  his  father,  or  any  other  claim,  or 
that  his  father  was  greatly  in  debt,  embarrassed,  or  insolvent. 
There  is  no  proof  that  Louis  B.  Merrill  knew  anything  about 
his  father's  financial  circumstances.  They  both  testified  that 
they  had  no  intention  to  defraud  the  creditors  of  S.  T.  Merrill, 
or  any  one  else,  in  the  execution  of  the  deed  or  in  any  other 
of  the  transactions.  If  there  was  any  proof  that  S.  T.  Merrill 
had  any  such  intention,  there  was  not  a  particle  of  proof  that 
Louis  B.  Merrill  knew  of  it  or  suspected  it.  The  inception  of 
this  claim  against  S.  T.  Merrill  was  that  generous  and  affec- 
tionate Christmas  gift  in  the  winter  of  1868.  It  would  seem 
to  be  a  dernier  ressort  to  attempt  to  make  a  fraud  out  of  this 
conveyance  of  the  land  in  consideration  of  the  stock  and  the 
wages  of  the  appellant,  when  the  land  itself  is  worth  but  little, 
if  anything,  more  than  the  Christmas  gift  twenty-three  years 
ago.  That  is  all  that  Louis  B.  Merrill  has  made  out  of  it.  It 
has  barely  kept  the  gift  good  for  one  thousand  dollars  with- 
out interest.  It  is  impossible  to  find  in  all  the  facts  of  this 
case  the  slightest  evidence  of  an  intent  to  defraud  creditors 
on  the  part  of  S.  T.  Merrill  or  his  son,  and  no  such  intent  can 
be  inferred  from  the  facts.  Nothing  appears  in  the  case, .ex- 
cept that  which  was  honorable,  generous,  and  just,  on  the  part 
of  either  of  them. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded,  with  direction  to  dismiss  the 
proceedings  of  garnishment  against  Louis  B.  Merrill. 


GriTS  —  SmnnciBNOT  or  Dklivbrt.  —  The  owner  of  personal  property,  in 
order  to  make  a  Toluntary  disposition  of  it,  may,  by  a  proper  transfer  of  the 
title,  make  a  gift  of  it  directly  to  the  donee,  or  he  may  impress  upon  it  a 
trust  for  the  benefit  of  the  donee:  Estate  of  Smith,  144  Pa.  St.  428;  27  Am. 
St.  Rep.  641;  Lover.  Francis,  63  Mich.  181;  6  Am.  St.  Rep.  290,  and  note. 
See  Atkinson,  Petitioner,  16  R.  I.  413,  27  Am.  St.  Rep.  745,  where  it  was 
held  that  deposits,  in  trust,  made  by  a  parent  for  his  children  would  be 
treated  as  gifts,  and  not  as  advancements. 

CONVETANCES   BETWEEN    PARENT   AND   ChIL©  —  WHETHER    FRAUDULENT. 

—  Whether  a  voluntary  conveyance  to  a  child  will  be  fraudulent  as  to  credi- 
tors of  the  father,  in  the  absence  of  actual  intent  to  defraud,  will  depend 
upon  its  reasonableness,  aud  the  condition  of  the  grantor  financially  at  the 
time  of  the  conveyance:  Stewart  v.  Rodgers,  25  Iowa,  395;  95  Am.  Dec.  794, 
and  note.  A  voluntary  conveyance  to  a  child,  relative,  or  even  to  a  stran- 
ger, is  valid,  if  it  is  not  at  the  time  prejudicial  to  the  rights  of  any  other 
person:  Nicholas  v.  Ward,  1  Head,  323;  73  Am.  Dec.  177,  and  note.  A  deed 
of  gift  from  a  father  to  his  soa  is  not  necessarily  fraudulent  as  to  creditors, 
when  the  donor  had,  at  the  time  of  the  gift  and  at  his  death,  suflacient  prop- 
erty to  pay  all  his  debts  due  at  the  date  of  the  deed;  Jones  r.  Young,  1  Dev. 
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k  B.  352;  28  Am.  Dec.  569,  and  note.  A  gift  by  a  father  to  his  child  of  • 
■mall  part  of  his  estate,  made  at  a  time  when  the  donor  was  perfectly  sol* 
Tent,  will  be  supported,  although  he  afterwards  became  insolvent:  Howard  v. 
Williarwt,  1  Bail.  575;  21  Am.  Dec.  483,  and  note.  A  parent  who  was  a  judg- 
ment debtor  paid,  with  money  in  her  possessioti,  for  certain  land,  which  she 
directed  to  be  deeded  to  her  children.  It  was  held  that  this  alone,  without 
•yidence  as  to  the  ownership  of  the  money,  was  not  sufficient  to  overcome 
the  presumption  that  the  legal  title  was  in  the  children:  Stoddard  v.  Rowe, 
74  Iowa,  670.  When  a  son  who  was  not  indebted  agreed  to  convey  a  piece 
of  land  to  his  father  if  the  latter  would  buy  a  lot  and  build  a  house  for  him 
in  town,  which  the  father  did,  and  also  took  possession  of  the  tract  of  land 
openly  and  exclusively  as  hia  own,  the  father's  rights  cannot  be  divested  by 
a  sale  under  execution  at  the  suit  of  a  creditor  of  the  son,  whose  debt  was 
•ontracted  after  the  agreement:  Caffe*  v.  Smith,  101  Mo.  2:29. 


Sbcond  National  Bank  v.  Merrill. 

[81  Wisconsin,  151.] 

FsAVDULSirr  Cont«tanobs  —  Husband  and  Wife  —  Sipabatr  Estatb.  — 
When  a  husband  in  good  financial  circumstances  gives  his  wife  notes  in 
payment  of  his  ante-marriage  debt  due  her,  and  after  collecting  the 
money  on  the  notes,  transfers  corporate  stock  of  equal  value  to  her  in 
lieu  thereof,  and  after  selling  part  of  the  stock,  invests  the  proceeds 
in  land  for  her,  such  land,  as  well  as  the  remainder  of  the  stock  or  its 
proceeds,  is  the  property  of  the  wife,  and  cannot  be  taken  by  the  hus- 
band's subsequent  creditors,  in  the  absence  of  proof  of  an  mtent  to  de- 
fraud, although  the  husband  has  become  insolvent,  and  has  always 
managed  such  property  as  his  own,  and  as  not  belonging  to  his  wife. 

Husband  and  Wife.  —  Statdtk  of  Limitations  does  not  run  against  a  wife 
on  a  note  given  her  by  her  husband  in  payment  of  an  ante-marriage  debt 
due  from  him  to  her,  and  the  presumption  of  payment  from  lapse  of 
time  will  not  prevail  against  her. 

Husband  and  Wife  —  Manaobmsnt  of  Wife's  Separate  Estate  bt  Hus- 
band.—  The  fact  that  a  husband  has  the  management  of  his  wife's 
separate  personal  property  as  if  it  belonged  to  him,  and  not  to  the  wife, 
will  not  affect  her  title  to  it,  so  far  as  the  creditors  of  the  husband  ar* 
•oncerned. 

A.  A.  and  F.  D.  Jaekion,  for  the  appellant. 

William  Ruger  and  B.  B.  Eldredge^  for  the  respondent 

Orton,  J.  This  is  another  of  the  garnishee  actions  in  the 
main  action  of  the  respondent  l>ank  against  Merrill  and 
Houston  Iron  Works,  Sereno  T.  Merrill,  and  C.  F.  G.  Collins, 
as  set  out  in  the  preceding  case,  ante,  p.  H70.  As  the  re- 
sult of  the  trial  of  the  garnishee  issue,  the  circuit  found  and 
adjudged  the  deed  executed  hy  S.  T.  Merrill  to  Jane  B.  Mer- 
rill, his  wife,  on  Novemher  28,  1882,  of  a  triangular  piece  of 
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land  in  the  city  of  Beloit  was  so  made  with  intent  to  defraud 
creditors  and  is  void,  and  other  things  hereafter  mentiotied. 
The  following  are  believed  to  be  the  main  facts  established 
by  the  evidence:  — 

The  facts  in  relation  to  the  Christmas  gift  on  the  twenty- 
fifth  day  of  December,  1868,  by  S.  T.  Merrill,  the  father,  to 
his  six  children,  of  three  of  the  four  notes  he  then  held  against 
Benjamin  Field  and  Israel  Williams,  are  stated  in  the  pre- 
ceding case.  On  that  same  day  he  transferred  and  delivered 
the  other  of  said  notes,  then  amounting  to  a  little  over  two 
thousand  dollars,  principal  and  interest,  to  his  wife,  Jane  B. 
Merrill,  in  consideration  and  payment  of  about  that  sum  that 
he  owed  her  for  borrowed  money  and  teacher's  wages  before 
they  were  married,  and  which  constituted  a  part  of  her  sepa- 
rate estate  at  the  time  of  their  marriage  and  afterwards.  For 
a  part  of  the  same  he  gave  lo  her  his  note,  which,  however, 
she  destroyed,  and  at  the  above  date  the  debt  was  barred  by 
the  statute  of  limitations.  It  seems  that  she  did  not  wish  to 
hold  his  note,  or  to  sue  him  for  the  money,  which  would  seem 
to  be  perfectly  natural  to  a  confiding  and  sensitive  wife.  The 
fact  of  this  indebtedness  of  S.  T.  Merrill  to  his  wife  at  that 
time  depends  exclusively  upon  the  testimony  of  his  wife  and 
himself,  which  was  uncontradicted,  and  there  is  no  good  rea- 
son for  disbelieving  or  questioning  it.  Transactions  so  long 
ago  would  not  likely  be  remembered  and  could  not  be  stated 
in  their  particulars  with  the  clearness  of  those  more  recent. 
But  there  can  be  no  well-grounded  criticism  of  their  testimony 
that  ought  to  impeach  it  or  cast  any  doubt  upon  it.  When 
the  note  of  Field  and  Williams  was  so  delivered  to  Mrs.  Mer- 
rill by  her  husband,  she  put  it  away  in  her  room,  and  it  was 
there  kept  by  her.  One  of  the  children,  Annette  Merrill,  to 
whom  the  father,  S,  T.  Merrill,  gave  one  half  of  one  of  said 
notes  on  Christmas,  1868,  died,  and  Mr.  Merrill  gave  that  in- 
terest in  said  note  to  his  wife. 

In  1873,  when  0.  E.  Merrill  &  Co.  were  incorporated  in  the 
name  of  Merrill  and  Houston  Iron  Works,  and  transferred  all 
their  assets  and  earnings  to  said  corporation,  of  the  value  of 
at  least  one  hundred  thousand  dollars,  and  S.  T.  Merrill  had 
received  his  one  fourth  of  its  shares  of  stock,  his  wife  gave  to 
him  her  said  note  and  one  half  of  another  note  that  had  been 
given  to  Annette  Merrill,  and  the  accrued  interest,  to  be  in- 
vested in  the  stock  of  Merrill  and  Houston  Iron  Works  for 
her.     S.  T.  Merrill  then  caused  fifty  shares  of  said  stock  to 
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be  issued  to  her  in  payment  for  said  notes,  or  what  he  owed 
her  for  money  collected  on  them  for  her,  which  amounted  to 
about  five  thousand  dollars.  In  1877,  Mrs.  Merrill,  through 
her  husband,  invested  her  stock  in  the  iron  works  in  the 
stock  of  the  Eclipse  Windmill  Company,  and  received  fifty 
shares  of  stock  in  that  company,  —  an  even  exchange  of  the 
stocks.  In  1880,  Mrs.  Merrill,  through  her  husband,  sold  her 
stock  in  the  Eclipse  Windmill  Company  to  Fairbanks,  Morse, 
<fe  Co.  for  eight  thousand  dollars,  and  received  their  two  notes 
for  it  of  four  thousand  dollars  each.  The  first  one  due  of  these 
notes  she  loaned  to  the  Merrill  and  Houston  Iron  Works, 
without  security,  and  the  other  note  she  gave  to  her  husband 
as  the  consideration  of  said  deed  to  her  of  the  triangular  piece 
of  ground  in  Beloit,  on  the  twenty-seventh  day  of  November, 

1882.  Mrs.  Merrill  had  possession  of  the  notes  until  they 
were  so  disposed  of.  This  deed  was  made  directly  to  Mrs. 
Merrill  by  her  husband,  and  afterwards,  learning  that  such 
was  not  the  proper  way,  on  the  nineteenth  day  of  September, 

1883,  another  deed  was  made  by  8.  T.  Merrill  to  one  Dicker- 
man,  and  Dickerman  deeded  the  lot  to  Mrs.  Merrill,  to  cure 
the  other  deed.  In  1880  the  Merrill  and  Houston  Iron  Works 
gave  to  Mrs.  Merrill  eight  thousand  dollars  in  stocks  to  secure 
her  for  the  note  of  four  thousand  dollars  she  loaned  to  them 
as  above  stated,  and  in  1883  that  company  gave  her  two  two- 
thousand-dollar  notes  to  secure  her  for  the  same,  and  she 
surrendered  to  the  company  said  stock.  Mrs.  Merrill  re- 
ceived a  small  dividend  on  the  assignment  of  the  company 
on  these  notes.  Mrs.  Merrill  sent  from  two  thousand  to  two 
thousand  five  hundred  dollars  of  money  to  a  mortgage  and 
trust  company  in  the  state  of  Kansas,  to  be  loaned  out  for 
her,  and  she  holds  their  security  for  the  same.  This  money 
she  received  for  rents  of  her  house  on  said  lot,  for  board  of 
some  of  her  children,  five  hundred  dollars  from  her  brother, 
and  the  balance  from  other  sources  in  which  her  husband  was 
not  interested. 

These  are  briefly  the  facts.  The  circuit  court  made  very 
long  findings  of  fact  and  conclusions  of  law,  which  need  not 
be  specially  noticed.  The  judgment  predicated  on  the  above 
facts  is  only  important.  It  is  useless  to  consider  the  excep- 
tions to  the  findings  of  fact.  The  judgment  of  the  circuit 
rourt  is,  substantially,  that  the  said  deed  of  the  trinngnl.ir  lot 
in  Beloit  is  void  for  fraud  against  crcflitors,  and  that  tlie  two 
notes  of  Merrill  and  Houston  Iron  Works,  given  to  her  to  secure 
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her  for  the  loan  of  the  note  of  four  thousand  dollars  to  the 
company,  are  held  by  her  fraudulently,  and  that  they  are 
void,  and  liable  to  be  applied  to  plaintiff's  demand;  and  that 
eleven  hundred  dollars  of  the  securities  of  the  mortgage  and 
trust  company  she  holds  in  the  form  of  real  estate  coupon 
bonds  is  a  part  of  her  separate  property,  and  fourteen  hundred 
dollars  thereof,  with  accrued  interest,  is  the  money  of  S.  T. 
Merrill,  and  liable  to  be  applied  on  plaintiff's  demand. 

As  a  question  of  fact,  it  does  not  appear  that  either  S.  T. 
Merrill  or  his  wife  had  any  intent  to  defraud  his  creditors  in 
any  of  the  transactions  above  mentioned,  and  no  such  infer- 
ence can  be  drawn  from  the  facts. 

1.  Mrs.  Merrill  had  from  the  start  a  separate  estate  of  at 
least  two  thousand  dollars,  and  it  consisted  of  money  loaned 
to  her  husband  and  of  a  debt  against  him  for  wages.  The 
learned  counsel  of  the  respondent  contends  that  at  least  a 
part  of  that  estate,  which  consisted  of  the  note  of  S.  T.  Merrill 
of  five  hundred  dollars,  should  not  be  considered  a  part  of  the 
consideration  of  the  purchase  of  the  note  on  December  25, 
1868,  because  the  note  was  barred  by  the  statute  of  limita- 
tions, and  was  burned  up.  The  statute  of  limitations  docH 
not  run  against  a  wife,  and  presumption  of  payment  by  lapse 
of  time  does  not  prevail  against  her.  She  ought  not  to  be 
compelled  to  treat  her  husband  as  a  stranger.  Any  other 
policy  would  beget  disagreement  and  distrust:  Barnett  v, 
Harshbarger,  105  Ind.  410;  Dire  v.  Irvin,  110  Ind.  561.  How 
natural  is  that  scene  of  her  burning  the  note  on  their  mar- 
riage, as  if  to  say:  "I  guess  I  can  trust  you  without  your 
note."  But  if  there  was  no  consideration  for  the  sale  of  the 
note  to  Mrs.  Merrill,  and  if  it  was  a  mere  gift,  it  was  valid. 
He  was  then  a  man  of  wealth,  and  in  debt  but  little,  if  any, 
and  it  was  suitable  to  their  circumstances:  Gray  v.  Barton,  55 
N.  Y.  68;  14  Am.  Rep.  181;  Henschel  v.  Maurer,  69  Wis.  576. 

2.  But  the  respondent's  claim  is  long  subsequent,  and  it 
cannot  question  the  fact  of  the  sale,  and  there  could  not  have 
been  any  attempt  to  defraud  creditors  at  that  time  certainly, 
for  there  could  have  been  no  motive  or  object.  The  circuit 
court  does  not  find  fraud  in  that  transaction,  but  holds  it  void 
upon  the  theory  that  it  did  not  take  place,  or  that  it  was  a 
sham,  and  not  real. 

3.  It  is  said  S.  T.  Merrill  dealt  in  and  managed  all  these 
stocks  and  notes  as  his  own,  and  not  as  belonging  to  his  wife. 
If  he  did  do  so,  it  will   not  affect  her  title.     But  he  acted  as 
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ber  agent  in  what  he  did,  and  so  they  understood  as  between 
themselves.  They  were  husband  and  wife,  and  had  the  right 
to  keep  such  a  "family  secret,"  if  it  was  one. 

During  all  these  transactions  S.  T.  Merrill  was  a  man  of 
wealth,  and  not  at  all  embarrassed  by  his  debts,  and  was 
abundantly  solvent;  and  at  the  time  of  the  sale  of  the  2.18 
acres  of  ground  in  Beloit  by  S.  T.  Merrill  to  his  wife,  he 
owned  assets  of  the  value  of  between  sixty  thousand  and 
seventy  thousand  dollars,  and  was  not  personally  in  debt 
to  any  large  amount.  It  seems  that  S.  T.  Merrill  was  re- 
garded of  such  good  financial  credit  that  it  must  have  been 
important  as  security  to  obtain  his  indorsement  on  the  note 
in  suit  as  late  as  October,  1883,  more  than  a  year  afterwards. 
The  judgment  in  this  case  has  taken  away  half  of  the  separate 
estate  that  Mrs.  Merrill  owned  when  she  was  married  to  S.  T. 
Merrill  over  thirty  years  ago,  and  all  the  interest  and  in- 
crease obtained  by  its  judicious  investment  since  have  gone 
with  it.  The  testimony  of  S.  T.  Merrill  and  his  wife  is 
either  true,  or  they  committed  perjury.  They  both  testified 
that  they  had  no  intent  to  defraud  his  creditors  or  any  one 
else  in  any  of  their  transactions.  It  must  be  found  that  Mrs. 
Merrill  participated  in  the  intent  to  defraud,  to  invalidate 
any  of  these  transactions,  and  there  is  not  the  least  evidence 
of  it.  Good  character  is  always  valuable  and  available  to 
one  on  trial  for  crime  even.  The  high  standing  and  excellent 
character,  good  reputation,  and  pure  life  of  S.  T.  Merrill  and 
his  wife  ought  to  weigh  down  all  the  flimsy  criticisms  and 
suspicions  cast  by  this  trial  on  nearly  all  the  transactions  of 
their  lives  while  together  as  husband  and  wife.  It  is  impos- 
sible to  find  any  evidence  of  fraud  or  intent  to  defraud  in  any 
of  their  transactions  which  they  have  been  comjjelled  to  de- 
tail on  this  trial  under  oath.  In  such  cases,  it  often  hap[)en8 
that  "  trifles  light  as  air"  are  seized  upon  as  badges  of  fraud, 
in  the  absence  of  all  reliable  evidence  of  fraud.  Those  two 
notes  of  the  Merrill  and  Houston  Iron  Works  belong  hon- 
estly to  Mrs.  Merrill;  that  lot  in  Beloit  is  hers,  because  she 
bought  it  with  her  own  means;  and  that  money  loaned  in 
Kansas  is  all  hers,  and  she  sufficiently  accounted  for  it  as  a 
part  of  her  separate  estate.  We  are  satisfied  that  the  judg- 
ment is  against  all  the  testimony. 

By  the  Court.  The  judgment  of  the  eiroait  court  is  re- 
Tersed,  and  the  cause  remanded,  with  direction  to  dismiss 
tbe  garnishee  proceedings  against  Jane  B.  Merrill. 

*Jt.  ax  Ksr..  Vou  XXiX.— 6j 
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HrsBAND  AND  Wi»E  —  Fraudulbnt  Convetances.  —  As  to  efipect  of  use 
and  control  of  wife's  separate  property  by  husband,  see  Dean  v.  Baileij,  50 
111.  481;  99  Am.  Deo.  533,  and  note;  Feller  t.  Alden,  23  Wis.  301;  99  Am. 
Dec  173,  and  note;  Driggs  <k_  Co.'a  Bank  r.  Norwood,  50  Ark.  42;  7  Am. 
St.  Rep.  78;  Swartz  v.  McClelland,  31  Neb.  646;  Atwood  v.  Dolan,  34  W.  Va. 
563. 

That  a  Husband  mat,  as  against  his  Creditors,  Convey  his  Prop- 
«BTT  TO  his  Wifk  in  payment  of  his  indebtedness  to  her,  see  uote  to  Steele 
T.  Coon,  20  Am.  St.  Rep.  715.  So  a  husband  honestly  indebted  to  his  wife 
may  give  to  her  a  chattel  mortgage  to  secure  the  debt,  although  he  ia  at  the 
time  of  executing  it  unable  to  pay  all  his  debts  in  full;  and  when  it  is  found 
that  the  mortgage  was  given  with  an  honest  intent,  and  not  for  the  purpose  of 
hindering,  delaying,  or  defrauding  creditors,  it  is  valid:  Spaulding  v.  Keyen, 
125  N.  Y.  113.  It  is  not  a  voluntary  conveyance  for  a  husband  to  execute  a 
bill  of  sale  conveying  chattels  to  his  wife  equal  in  value  to  a  loan  which  he 
had  received  from  her  ten  years  before,  and  orally  promised  to  repay:  Brown 
T.  Mitchell,  102  N.  0.  347;  11  Am.  St.  Rep.  748.  Nor,  where  a  husband,  by 
the  direction  of  his  wife,  sella  her  land,  and  with  the  proceeds  of  the  sale 
purchases  other  lands,  and  takes  the  deed  for  them  in  her  name,  will  the 
transaction  be  considered  fraudulent  in  chancery  as  against  a  judgment 
creditor  of  his:  Williama  v.  Morgan,  6  Houst.  439.  In  a  suit  to  divest  a 
wife  of  title  to  land  conveyed  to  her  by  her  husband  in  fraud  of  existing 
creditors,  it  is  not  necessary  to  allege  fraud  on  her  part:  Jordan  v.  Biixch' 
meyer,  97  Mo.  94.  When  a  conveyance  from  an  insolvent  husband  to  his 
wife  is  attacked  for  fraud,  the  onus  is  on  the  wife  to  show  that  a  considera- 
tion in  the  shape  of  money  paid,  the  discharge  of  a  debt  due  from  him  to 
her,  or  something  of  value  actually  passed,  but  when  the  wife  has  offered 
testimony  sufficient  to  convince  the  jury  of  the  existence  and  validity  of  the 
consideration,  the  burden  of  showing  fraud  is  shifted  to  the  attacking  party. 
If  the  jury  shall  then  be  satisfied  that  the  conveyance  was  made  by  the  hus- 
band to  the  wife  to  hinder,  delay,  or  defeat  his  creditors,  and  this  was  known 
to  and  participated  in  by  the  wife,  it  is  their  duty  to  find  that  it  was  fraud- 
olent,  although  a  valuable  consideration  passed:  Peeler  v.  Peeler,  109  N.  C. 
628. 

Husband  and  Wif«  —  STATtrr«  op  Limitations.  —  Husband's  mortgage 
to  his  wife  to  secure  a  debt  barred  by  the  statute  of  limitations  is  valid,  be- 
cause he  is  not  obliged  by  any  duty  to  his  creditors  to  interpose  the  plea  of 
the  statute  of  limitations:  Manchester  v.  TibbtUa,  121  N.  Y.  219;  18  Am.  St. 
Rep.  816,  and  note. 
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Statctb  Vf  Fkavds.  —  Ths  Acts  of  Pabt  Psrforkanob  wliioli  will  take 
a  parol  oentraot  out  of  the  statute  of  frauds  must  be  referable  to  and  in 
part  execution  of  the  contract,  and  not  referable  to  some  other  title,  and 
mnst  be  prejudicial  to  the  party  claiming  specific  performance,  and  for 
which  he  woald  be  liable  to  compensation  in  damages  if  the  contract 
were  not  enforced. 

Statctb  of  Frauds  —  Part  Performancb.  —  Possession  is  an  act  of  part 
performance  as  to  both  parties  to  an  agreement  relating  to  real  prop- 
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wtj,  and  entitles  both  to  relief  by  the  specific  performance  of  such 
agreement. 

Statoti  or  Frauds  —  Part  Perforhancb.  —  The  Rbtrntion  of  Posses- 
mow  OF  Real  Pbopebtt  under  »  parol  contract  for  its  transfer  to  the 
party  so  retaining  it  may  amount  to  an  act  of  part  performance  of  such 
contract. 

8TAT0TB  OF  FbAXTDS  —  JUDIOIAT,  SaLB,  AOREEMEirr  TO  PURCHASE  FOR  AKD 
CoHYET  TO  Defendant. — If  an  oral  agreement  is  made  between  a 
mortgagor  and  a  mortgagee,  that  for  the  purpose  of  clearing  the  title  to 
the  property  mortgaged  the  mortgage  shall  be  foreclosed  and  the  prem« 
ises  purchased  by  the  mortgagee,  and  that  certain  portions  shall  be  by 
him  conveyed  to  the  grantee  of  the  mortgagor  and  the  residue  to  the 
mortgagor  himself,  and  pursuant  to  the  agreement  a  foreclosure  is  had 
and  a  sale  thereunder  made  to  the  mortgagee,  who  conveys  to  the 
grantee  of  the  mortgagor  aa  agreed,  and  also  permits  the  mortgagor  to 
remain  in  posseuion  of  the  other  parcels  for  maay  years,  but  refuses  to 
•onvey  on  demand  to  the  mortgagor,  the  latter  is  entitled  to  a  decree 
requiring  tnch  eonreyance  to  be  made.  Such  mortgagee  is,  under  the 
eiroumstancea,  a  tmatee  eai  makficio,  whom  equity  will  compel  to  per- 
form his  trusts. 

Action  to  recover  certain  real  property,  in  which  judgment 
was  for  the  plaintiff  for  two  lota  only.  These  lots  and  others 
being,  in  September,  1858,  the  property  of  the  defendant  Bab- 
cock, he  and  his  wife  then  executed  a  mortgage  for  the  sum 
of  fifteen  hundred  dollars,  no  part  of  which  was  advanced  or 
paid  by  plaintiff.  Subsequently,  Babcock  sold  and  conveyed 
certain  lots  to  one  Cook,  and  received  the  purchase  price 
thereof  with  the  consent  of  the  plaintiff.  Afterwards  Babcock, 
with  a  view  to  clearing  the  title  to  the  mortgaged  property, 
made  an  agreement  with  the  mortgagee  that  the  latter  should 
foreclose  his  mortgage  and  bid  in  the  property  at  the  foreclos- 
ure sale  and  receive  a  conveyance  thereof,  and  should  convey 
to  Cook  his  lots  and  to  Babcock  the  other  lots.  In  Septem- 
ber, 1860,  the  foreclosure  took  place  according  to  the  agree- 
ment, and  in  due  time  plaintiff  conveyed  to  Cook  the  lots  to 
which  he  was  entitled.  Babcock  continued  in  possession  after 
the  foreclosure  sale  as  before,  but  on  demanding  a  conveyance 
of  plaintiff,  the  latter  refused  to  make  it,  and  oommeaoed  this 
action  to  recover  the  property. 

Ryan  and  Merton^  for  the  appellants. 

/.  V.  V.  Platto,  for  the  respondent. 

PiMNKT,  J.  The  court  below  decided  thai  the  defendant 
Babcock,  by  consenting  to  the  foreclosure  of  the  mortgage  and 
to  the  plaintiff  bidding  in  the  premises  on  the  sale  under  the 
foreclosure  judgment  and  the  taking  of  the  title  to  the  lots  iii 
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himself,  ai  set  forth  in  the  findings  of  fact,  attempted  to 
create  a  trust  in  the  two  lots  in  question  resting  in  parol, 
which  was  void  under  the  statute  of  frauds,  and  that  the 
plaintiflf's  legal  title  thus  acquired  must  prevail,  and  there- 
fore allowed  him  to  recover  against  the  defendants  the  lots  in 
question.  Whether  this  is  the  correct  legal  conclusion  from 
the  facts  found  is  the  only  question  for  decision. 

The  finding,  more  briefly  stated,  is  to  the  efi'ect  that,  inas- 
much as  Babcock  desired  to  clear  up  the  title  to  the  premises 
embraced  in  the  mortgage  to  the  plaintiff,  it  was  agreed  be- 
tween them,  at  Babcock's  request,  that  the  plaintiff  should 
foreclose  the  mortgage,  bid  in  the  property  at  the  sale  under 
the  foreclosure  judgment,  and  take  a  sheriflf's  deed  thereof^ 
and  that  he  should  convey  the  title  to  lots  8,  9,  10,  and  11, 
described  in  the  mortgage,  upon  request,  to  Cook,  and  upon 
like  request  he  should  convey  to  the  defendant  Babcock  lots 
17  and  18,  upon  condition  Babcock  would  pay  the  costs  and 
expenses  of  such  proceedings;  that  the  contemplated  fore- 
closure and  sale  took  place,  and  the  premises  affected  thereby 
were  conveyed  to  the  plaintiff  by  the  sheriff;  that  in  reliance 
upon  plaintiff's  promise  to  convey  said  premises  as  aforesaid, 
Babcock  permitted  the  plaintiff  to  bid  in  said  real  estate  at 
said  sale,  and  take  the  title  thereto  in  his  own  name,  —  that 
is  to  say,  he  was  induced  thereby  not  to  take  any  other  meas- 
ures to  secure  the  title  to  himself  than  those  contemplated  by 
the  agreement.  It  is  stated  in  the  latter  portion  of  the  find- 
ing that  the  agreement  to  convey  by  plaintiff  was  "  that  he 
would  convey  said  lots  to  the  defendant  or  such  persons  as  he 
might  designate." 

The  plaintiff  has  performed  his  part  of  the  agreement,  so 
far  as  lots  8,  9,  10,  and  11,  which  were  to  be  conveyed  to  Cook, 
are  concerned,  the  consideration  for  which  lots  Babcock  re- 
ceived with  plaintiff's  consent,  and  indeed  he  fully  complied 
with  his  part  of  the  agreement  in  all  respects,  except  as  to  lots 
17  and  18,  which  he  refuses  to  convey  to  the  plaintiff.  It  is 
a  just  inference  that  Babcock  paid  the  costs  and  expenses  of 
the  proceedings  from  the  fact  that  the  plaintiff  made  the  con- 
veyance to  Cook  which  was  to  follow,  and  not  precede,  such 
payment,  from  the  long  period  of  time  that  has  elapsed,  and 
the  fact  that  no  claim  appears  to  have  been  made  by  the 
plaintiff  in  the  action  that  Babcock  had  been  at  any  time  in 
default  in  this  or  any  other  respect  in  performing  the  agree- 
ment on  his  part.     The  agreement,  therefore,  has  been  fully 
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performed,  except  as  to  the  conveyance  by  the  plaintiff  to  the 
defendant  Babcock  of  the  lots  in  question.  The  plaintiff  in- 
sists upon  holding  and  enforcing  the  legal  title  so  acquired  by 
him,  for  the  reason  that,  being  by  parol,  it  is  within  section 
2302  of  the  Revised  Statutes,  which  is,  that  "no  estate  or  in- 
terest in  lands,  other  than  leases  for  a  term  not  exceeding  one 
year,  nor  any  trust  or  power  over  or  concerning  lands,  or  in 
any  manner  relating  thereto,  shall  be  created,  granted,  as- 
signed, surrendered,  or  declared,  unless  by  act  or  operation  of 
law,  or  by  deed  or  conveyance  in  writing,  subscribed  by  the 
party  creating,  granting,  assigning,  surrendering,  or  declaring 
tiie  same,  or  by  his  lawful  agent  thereunto  authorized  in  writ- 
ing"; and  relies  upon  the  case  of  RasdaWt  Adm'rs  v.  Rasdall, 
9  Wis.  379,  and  other  cases  of  the  class  to  which  it  belongs. 
The  provisions  of  this  section,  however,  are  subject  to  those  of 
section  2305  of  the  Revised  Statutes,  that  nothing  therein 
contained  "  shall  be  construed  to  abridge  the  powers  of  courts 
to  compel  the  specific  performance  of  agreements  in  case  of 
part  performance  of  such  agreements." 

The  object  of  the  agreement  under  consideration,  and  the 
purchase  which  the  defendant  permitted  the  plaintiff  to  make, 
by  foregoing,  in  pursuance  thereof,  his  right  to  bid  in  the  lots 
at  the  sheriff's  sale,  and  by  which  alone  the  plaintiff  was  al- 
lowed and  enabled  to  obtain  the  legal  title,  was  not  the  crea- 
tion of  an  express  trust  by  parol  in  the  lots  in  question  in  con- 
travention of  the  statute,  but,  as  found  by  the  trial  court,  was 
for  the  sole  purpose  of  clearing  the  title  of  said  real  estate, 
and  the  foreclosure  and  the  purchase  at  the  sheriff's  sale  ef- 
fected by  the  deed  to  the  plaintiff  were  successive  steps  to  be 
performed  in  the  execution  of  the  agreement  in  question, 
which  was  to  culminate  in  the  conveyance  by  the  plaintiff  to 
Babcock  of  the  lots,  when  the  title  should  be  perfected  in  the 
manner  contemplated  by  the  parties. 

In  ascertaining  the  legal  effect  of  the  agreement,  it  i."*  to  be 
borne  in  mind  that  Babcock,  when  the  agreement  was  made 
and  the  sale  took  place,  was  understood  to  be,  and  was,  the 
owner  of  the  lots  in  question,  subject  to  the  mortgage  to  the 
plaintiff,  and  was  not  a  mere  stranger  to  tlie  title. 

The  fact  that,  pursuant  to  the  agreement,  Babcock  was  in- 
duced to  forego  hi.s  right  to  bid  in  the  property,  so  th.it  the 
title  thereto  might  be  perfected,  and  the  plaintiff  was  thus 
enabled  to  obtain  title  solely  upon  the  faith  of  his  agreement 
to  convey  it  to  Babcock,  or  to  such  persons  as  he  might  desig- 
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nate,  together  with  the  continued  possession  by  the  latter  fol 
auch  a  long  period  of  years  without  his  right  being  questioned 
so  far  as  appears,  taken  in  connection  with  the  conveyance  by 
the  plaintiflF  of  the  four  lots  to  Cook,  in  part  execution  of  the 
agreement,  must,  we  think,  be  regarded  as  such  acts  of  part 
performance  as  to  take  the  case  out  of  the  statute  of  frauds, 
and  justify  the  court  in  decreeing  a  conveyance  of  the  premises 
to  the  defendant  Babcock.  Part  performance  of  a  parol  con- 
tract is  allowed  to  take  it  out  of  the  statute  and  justify  a  de- 
cree for  its  specific  performance,  upon  the  ground  that  it  would 
be  inequitable  and  a  fraud  upon  the  part  of  the  one  insisting 
upon  the  statute,  if,  having  by  his  acts  induced  his  adversary 
to  do  acts  on  his  part  in  part  performance  of  the  contract,  and 
upon  the  faith  of  its  further  performance  by  both  parties,  and 
for  which  he  cannot  well  be  compensated,  except  by  a  specific 
performance  of  the  agreement,  he  shall  be  allowed  to  repudi- 
ate and  refuse  to  perform  it  on  his  part.  The  act  or  acts  of 
part  performance,  to  have  this  eflFect,  must  be  referable  to  the 
parol  agreement,  be  in  part  execution  of  it,  and  not  be  refer- 
able to  another  title,  and  be  an  act  prejudicial  to  the  party 
claiming  specific  performance,  and  for  which  he  can  have  no 
adequate  compensation  in  damages,  if  the  agreement  be  not 
enforced.  Possession,  more  frequently  relied  on  than  any 
other,  is  an  act  of  part  performance  as  to  both  parties  to  the 
agreement,  in  that  the  owner  has  allowed  the  other  party  to 
do  an  act  on  the  faith  of  the  contract,  namely,  to  take  and 
hold  possession  of  the  land,  which  would  otherwise  be  wrong- 
ful, and  would  render  him  a  trespasser,  and  he,  on  his  part, 
has  withdrawn  from  the  land,  and  acquiesced  in  the  posses- 
sion of  the  other  party  as  rightful.  They  are  therefore  both 
bound:  Fry  on  Specific  Performance,  sees.  575-579;  Water- 
man on  Specific  Performance,  sees.  260-263.  The  possession, 
in  some  cases,  may  be  of  an  equivocal  character,  as  where  a 
tenant  under  a  lease  is  already  in  possession,  but  holds  over 
and  enters  into  a  parol  agreement  to  purchase,  in  which  case, 
it  is  said,  his  existing  and  continued  possession  will  be  refer- 
able to  the  lease,  and  not  to  the  parol  agreement.  But  in 
other  case^  it  has  been  held  that  the  possession  of  the  tenant 
after  the  expiration  of  the  lease,  where  there  has  been  a  parol 
agreement  for  a  renewal,  is  referable  only  to  the  contract  for 
renewal,  and  is  part  performance  of  such  contract:  Fry  on 
Specific  Performance,  sees.  575-579,  and  cases  there  cited. 
And  the  general  rule  is,  that  the  possession,  to  be  available  as 


Feb.  1892.]  Cutlkb  v.  Babcock.  887 

an  act  of  part  performance,  must  not  be  merely  the  continu- 
ance of  a  previous  possession,  but  one  given  and  taken  under 
and  in  consequence  of  the  parol  contract.  But  this  rule  ia 
subject  to  exceptions.  A  wrongful  possession  will  not  be  suf- 
ficient, but  where  possession  has  been  taken  without  consent, 
or  an  existing  possession  has  been  retained,  if  the  owner  has 
afterwards  allowed  the  party  to  remain  in  possession,  this,  it 
seems,  will  amount  to  an  act  of  part  performance  of  a  parol 
agreement  to  convey. 

In  Fisher  v.  Moolick,  13  Wis.  322,  where  one,  who  was  al- 
ready in  possession  under  a  pre-emption  claim,  entered  into  a 
parol  agreement  with  another  to  enter  the  land  for  him  which 
he  was  so  occupying,  and  to  convey  it  to  him  on  the  payment 
of  a  certain  price,  the  continued  possession  of  such  party,  with 
the  knowledge  and  consent  of  the  person  with  whom  he  con- 
tracted, was  held  an  act  of  part  performance  sufficient  to  take 
the  case  out  of  the  statute  of  frauds.  And  in  Lincoln  v.  Wright^ 
4  De  Gex  <fe  J.  16-20,  a  case  where  a  mortgagee  with  a  power 
of  sale  sold  the  mortgaged  premises,  then  in  the  possession  of 
the  mortgagor,  and  it  was  verbally  agreed,  in  substance,  that 
another  should  buy  it  on  behalf  of  the  mortgagor  for  a  certain 
sum,  and  that  the  mortgagor  should  pay  interest  and  con- 
tinue to  occupy  the  premises,  it  was  held  that  his  continued 
occupation,  after  the  conveyance  which  extinguished  his  title, 
was  referable  only  to  the  verbal  agreement,  and  amounted  to 
part  performance  of  that  agreement,  and  excluded  the  opera- 
tion of  the  statute. 

The  continued  possession  of  the  premises  in  question,  under 
a  claim  of  title  thereto,  by  Babcock,  for  a  period  of  seventeen 
years  between  the  mortgage  sale  and  the  bringing  of  this 
action,  presumptively  with  the  knowledge  and  acquiescence  of 
the  plaintiff,  must,  we  think,  be  regarded  as  referable  only  to 
the  parol  agreement.  The  foreclosure  proceedings  had  ex- 
tinguished the  title  and  vested  it  in  the  plaintiff,  and  Bab- 
cock's  possession  during  all  this  long  period  of  time  can,  we 
think,  be  referable  only  to  the  parol  agreement  in  question, 
and  must  be  held  sufficient  to  take  it  out  of  the  operation  of 
the  statute.  An  agreement  by  one  person  to  purchase  land 
for  another,  and  the  purchase  of  the  same  accordingly,  under 
circumstances  which  would  amount  to  a  fraud  upon  the  latter 
if  the  former  were  allowed  to  repudiate  his  promise,  is  not 
within  the  statute.  The  purchaser  cannot,  in  such  case,  be 
allowed  to  adopt  and  use  the  agreement  by  which  he  obtained 
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title,  and  repudiate  its  conditions,  by  which  he  was  to  convey 
it,  in  execution  of  the  contract,  to  the  other  party.  In  this 
case,  the  agreement  between  the  plaintiff  and  defendant  Bab- 
cock, that  the  plaintiff  should  purchase  the  lots  at  the  sheriff's 
sale  under  the  foreclosure  judgment,  and  acquire  a  sheriff's 
deed  thereto,  was  equivalent  to  a  stipulation  on  the  part  of 
Babcock  that  he  would  do  nothing  to  prevent  the  plaintiff 
from  performing  his  part  of  the  agreement  and  obtaining  title 
by  means  of  the  foreclosure  and  sale,  as  a  means  of  accom- 
plishing the  purpose  in  view,  namely,  perfecting  the  title  to 
the  lots,  and  was  a  renunciation  on  the  part  of  Babcock  of 
his  right,  by  litigation  in  the  foreclosure  suit,  or  by  bidding 
at  the  sale,  to  protect  his  rights  and  interests  by  any  other 
means  than  those  provided  for  by  the  agreement.  Having 
thus  enabled  the  plaintiff  to  acquire  title  to  the  property  un- 
der the  agreement  in  question,  it  would  be  a  fraud  on  the 
defendant  Babcock  if  the  plaintiff  were  now  permitted  to  re- 
pudiate his  promise  and  obligation  to  convey  according  to  its 
terms. 

The  case,  in  principle,  is  identical,  we  think,  with  those  of 
Paine  v.  Wilcox,  16  Wis.  202-217,  Daniels  v.  Lewis,  16  Wis. 
142,  and  Horn  v.  Ludington,  32  Wis.  73.  In  the  former  case, 
a  somewhat  similar  arrangment  existed,  where  a  party  per- 
mitted a  sheriff's  sale  to  take  place,  which  he  might  have 
prevented  by  further  litigation,  upon  the  faith  of  an  oral  agree- 
ment that  the  purchaser  should  reconvey  to  him  or  to  his  use, 
upon  certain  terms,  under  which  the  sale  was  allowed  to  take 
place;  and  it  was  held  that  "whenever  a  party  so  circum- 
stanced is  also  in  a  condition  to  prevent  a  sale  by  further  liti- 
gation, and  he  makes  an  agreement  with  the  adverse  party 
by  which  the  sale  is  allowed  to  take  place  for  the  purpose  of 
passing  the  title  to  a  particular  person,  who  is  to  hold  it  as 
security  or  reconvey  it  upon  certain  terms,  that  it  might  oper- 
ate as  the  grossest  fraud  upon  him  if  the  one  who  had  thus 
obtained  the  title  might  then  repudiate  the  agreement  and 
assume  the  character  only  of  a  general  purchaser  at  a  judicial 
«ale.  A  judicial  sale  proceeds  altogether  in  invitum.  Each 
party  stands  upon  his  own  rights,  and  neither  is  thrown  off 
his  guard  or  induced  to  neglect  any  steps  to  protect  himself. 
But  where  such  sale  is  allowed  to  take  place  for  the  purpose 
of  executing  an  amicable  arrangement,  the  most  valuable  in- 
terests might  be  sacrificed  if  the  party  thus  getting  the  title 
could  ignore  the  agreement  and  insist  on  being  regarded  only 
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as  a  hostile  purchaser.  To  get  a  title  by  means  of  such  an 
agreement,  used  to  throw  the  owner  off  his  guard  and  induce 
him  to  abandon  his  litigation,  and  deliver  himself  defenseless 
in  the  hands  of  his  enemy,  and  then  claim  to  hold  as  though 
the  sale  had  been  entirely  adverse,  without  any  such  agree- 
ment, is  an  obvious  fraud."  And  this  was  so  held,  on  account 
of  the  impossibility  of  restoring  a  party,  who  has  so  far  per- 
formed his  part  of  the  agreement,  to  his  former  position,  and 
that  his  rights  can  only  be  preserved  by  enforcing  the  agree- 
ment on  the  faith  of  which  he  acted.  The  plaintiff's  conduct, 
after  having  obtained  the  title  in  the  manner  and  for  the 
purpose  stated,  is  clearly  fraudulent  as  against  the  defendant 
Babcock,  and  entitles  him  to  a  decree  for  a  conveyance  of  the 
property. 

Nor  is  it  necessary  to  rest  the  right  of  the  defendant  Bab- 
cock solely  on  the  power  of  a  court  of  equity  to  compel  the 
plaintiff  to  specifically  perform  his  part  of  the  agreement  by 
conveying  the  lots  in  question  to  the  defendant.  The  relief 
sought  may  well  be  rested  on  the  jurisdiction  of  the  court  on 
the  ground  of  fraud  by  holding  the  plaintiff  liable  to  convey 
as  a  trustee  ex  vxaleficio.  The  defendant,  relying  upon  the 
promise  of  the  plaintiff  to  convey  to  him  and  thus  protect  his 
interests,  was  induced  to  refrain  from  taking  any  other  steps 
for  that  purpose,  either  by  litigation  or  by  bidding  at  the  sale, 
and  from  which  he  was,  by  the  terms  and  purpose  of  the  agree- 
ment, precluded.  The  plaintiff  was  thus  enabled  to  take  to 
himself  the  legal  title,  in  order  that  it  might  be  perfected  and 
conveyed  to  the  defendant,  and  it  will  operate  as  a  surprise 
and  fraud  on  the  defendant,  if  the  plaintiff  is  allowed  to  re- 
pudiate his  obligation  to  convey  to  the  defendant  and  carry 
out  the  agreement.  The  facts  of  the  case  justify  the  belief 
that,  after  having  made  the  agreement,  the  plaintiff  perceived 
his  advantage  growing  out  of  the  confidence  created  by  it,  and 
did  not  hesitate  to  use  it  in  order  to  accomplish  the  result  be- 
fore us,  namely,  the  acquisition  by  those  means  of  the  legal 
title,  and  the  subsequent  betrayal  of  the  confidence  reposed 
in  him,  by  insisting  on  the  statute  of  frauds  as  a  means  of 
holding  these  two  lots  without  having  paid  or  agreed  to  pay 
any  consideration  whatever  for  them.  As  against  conduct 
so  grossly  fraudulent,  the  defendant  is  entitled  to  relief.  In 
Eldredge  v.  Jenkins,  3  Story,  290.  Judge  Story  held  that  '*  the 
rule  in  equity  always  has  been  that  the  statute  is  not  allowed 
to  operate  as  a  protection  for  a  fraud,  or  as  a  means  of  se- 
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duciug  the  unwary  into  a  false  confidence,  whereby  their  in- 
tentions are  thwarted  on  their  interests  are  betrayed."  And 
in  Lincoln  V.  Wright,  4  De  Gex  &  J.  22,  Turner,  L.  J.,  held  that 
the  case  there  before  the  court  needed  not  the  aid  of  posses- 
sion as  part  performance  of  the  agreement,  but  that  the  case 
was  one,  not  of  mere  trust,  but  of  equitable  fraud;  that  a  party 
could  not  be  allowed  to  adopt  one  part  of  the  transaction  and 
repudiate  the  other.  This  view  of  the  case  is  vigorously  main- 
tained by  Brook  v.  Chappell,  34  Wis.  413-418;  and  by  Laing 
V.  McKee,  13  Mich.  124;  87  Am.  Dec.  738;  Beeyle  v.  Wentz,  55 
Pa.  St.  374;  93  Am.  Dec.  762;  Faust  v.  Haas,  73  Pa.  St,  300, 
301;  Boynton  v.  Housler,  73  Pa.  St.  453.  In  Wolford  v.  Her- 
rington,  74  Pa.  St.  311-313, 15  Am.  Rep.  548,  it  was  held  that 
if  one  having  an  interest  in  land  is  induced  to  confide  in  the 
verbal  promise  of  another  that  he  will  purchase  it  at  sheriff's 
Bale  for  the  benefit  of  the  former,  and  in  consequence  the  other 
is  allowed  to  obtain  the  legal  title,  his  denial  of  the  confidence 
is  such  a  fraud  as  will  make  him  a  trustee  ex  maleficio.  The 
distinction  upon  which  cases  such  as  this  have  been  made  to 
turn  is  as  between  one  having  an  interest  in  the  premisies  to 
protect  by  the  parol  agreement  and  a  mere  stranger  to  the 
title  and  estate  seeking  to  enforce  such  an  agreement.  That 
under  the  facts  found  the  piaintifif  ought  to  be  held  a  trustee 
exmaleficio  for  the  defendant  Babcock  is  maintained  in  Arnold 
V.  Cord,  16  Ind.  177;  Teague  v.  Fowler,  56  Ind.  569;  Hunt  v. 
Elliott,  80  Ind.  258;  41  Am.  Rep.  794;  Ryan  v.  Doz,  34  N.  Y. 
307;  90  Am.  Dec.  696;  Morey  v.  Herrick,  18  Pa.  St.  128,  129; 
and  Rose  v.  Bates,  12  Mo.  30-51. 

We  are  of  the  opinion  that  the  defendants  are  entitled  to 
judgment  in  their  favor,  and  that  the  defendant  Babcock  is 
entitled  to  the  relief  prayed  in  his  counterclaim. 

By  the  Court.  The  judgment  of  the  superior  court  of 
Milwaukee  County  in  favor  of  the  plaintiff  is  reversed,  and 
the  cause  is  remanded  to  that  court,  with  directions  to  grant 
the  defendant  Babcock  the  relief  prayed  for  in  his  counter- 
claim.   

StATUTI  of  PbATTDS  —  POSSBSSION,  WHBN  AH  Act  OF  PaBT  PsrTORM- 
▲MCB.  —  Possession  of  land  by  the  vendee,  taken  with  the  cooMnt  of  the  veu> 
dor,  and  under  a  parol  contract  to  convey,  will  take  th«  0M«  oat  of  the 
•tatate  of  frauds,  and  authorize  compulsory  specific  performance,  only  when 
the  taking  of  possession  is  pursuant  to  and  referable  solely  to  the  parol  con* 
tract:  Emmel  v.  Hayes,  102  Mo.  186;  22  Am.  St.  Rep.  769,  and  note.  Deliv- 
ery of  possession  and  the  making  of  valuable  improvements  are  esiseutial  to 
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snatein  aa  aotioa  for  ■pecific  performance  of  a  parol  contract  for  the  convey- 
ance of  landa:  MoulUm  v.  Harris,  94  Cal.  420;  Ford  v.  Steele,  31  Neb.  521; 
Taylor  r.  Von  Scliraeder,  107  Mo.  206.  The  payment  of  part  or  the  whole  of 
the  parohtue-money  is  not  sufficient  part  performance  to  authorize  the  spe- 
eific  enforcement  of  an  oral  agreement  to  convey  land:  See  authorities  col- 
lected in  note  to  Townsend  v.  Houston,  27  Am.  Dec.  745;  Saljiehl  v.  SutU-r 
County  Land  Imp.  etc  Co.,  94  Cal.  546.  Where  the  vendee  under  a  parol 
contract  has  entered  and  made  improvements,  the  vendor  will  not  be  per- 
mitted to  evict  him  until  the  purchase-money  has  been  repaid  and  compeu- 
aation  given  for  the  betterments:  Vann  v.  Netoaom,  110  N.  C.  122.  And 
where,  at  the  time  of  the  purchase,  the  vendee  has  gone  into  the  possession 
of  the  land  and  right  of  way,  and  so  remained  for  seven  years  or  more, 
whether  or  not  a  bill  for  specific  performance  is  barred  by  the  statute  of 
limitations,  a  decree  may  be  entered  enjoining  the  vendor  from  interfering 
with  the  right  of  way:  Ruaaeli  v.  Napier,  80  Ga.  77. 

Trustbk  >x  Malkfioio,  What  Acts  will  Makb  a  Pxrso5:  See  notes 
to  Piper  V.  Hoard,  1  Am.  St  Rep.  798,  and  Salsbury  v.  Black,  4  Am.  St 
Rep.  634.  A  grantee  who  obtains  an  absolute  deed  by  means  of  parol  prom* 
ise  to  reconvey,  made  without  any  intention  of  performing  it,  cannot  inter- 
pose the  statute  of  frauds  as  a  defense  to  an  action  to  declare  a  constructive 
tmst  on  the  land:  Bri$on  v.  Prison,  75  Cal.  525;  7  Am.  St.  Rep.  189.  So  if 
land  be  conveyed  to  one  under  a  parol  trust  invalid  by  the  statute  of  frauds, 
the  terms  of  which  were  that  he  should  hold  such  land  and  sell  it  and  pay 
the  proceeds  to  a  particular  person,  and  he  in  fact  accepts  the  conveyance^ 
and  sells  the  land,  and  thus  executes  such  trust,  he  will  not  be  permitted  to 
retain  the  proceeds,  but  may  be  compelled  to  pay  them  as  ha  promised  to  do: 
Borkv.  Martin,  132  N.  Y.  280;  28  Am.  St  Rep.  570.  The  general  rule  U, 
that  trusts  in  real  property  arising  from  fraud,  actual  or  constructive,  are  not 
within  that  part  of  the  statute  of  frauds  which  requires  the  trust  to  be  de- 
clared by  a  writing, bnt  they  may  be  proved  by  parol  evidente:  Hay$  r.  Olotter, 
88CaL66a 
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[81  Wisconsin.  239.] 

Ktii>B50>  —  JCDIOIAL  NoTiCK.  — The  court  can  take  judicial  notice  of  the 
nses  of  an  air-gun  which  is  of  the  kind  usually  kept  for  sale  by  toy  and 
hardware  merchants,  to  be  sold  as  a  toy  to  be  used  by  boys. 

NaoLioBNOB.  — A  Parbnt  is  not  GniLTT  or  Nboliobnob  pbr  Sb  in  buy. 
ing  and  giving  to  his  son,  eleven  years  of  age,  an  air-gun  of  the  kind 
commonly  used  by  boys  as  a  toy,  and  shooting  with  force  sufficient  to 
kill  or  wound  a  small  bird,  or  dent  a  board,  or  destroy  the  eye  of  a 
human  beini^;  and  such  parent  cannot  be  held  answerable  b«>canse  his 
•on  loaned  the  gun  to  another  boy,  who  shot  at  plaintiff  and  struck  him 
in  the  eye,  destroying  that  organ. 

Nboliobnob,  whbn  a  Qubstion  fob  thb  Coort.  —  If  the  evidence  in  a 
eause  is  plain  and  positive,  admitting  of  no  doubt  or  controversy,  the 
question  of  negligence  is  for  the  court  aa  a  question  of  law. 

Action  to  recover  for  personal   injuries  alleged   to   have 
resulted  to  the  plaintiff  from  the  negligence  of  the  defendant 
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The  court  directed  a  judgment  of  nonsuit  to  be  entered,  and 
the  plaintiff  appealed  therefrom. 

F.  W.  Houghton  and  George  6,  Oreene,  for  the  appellant. 

Phillips  and  Kleist,  and  Gabe  Bouck,  for  the  respondent. 

Orton,  J.  The  facts  of  this  case,  so  far  as  necessary  to 
make  the  decision  intelligible,  are  substantially  as  follows: 
Some  time  prior  to  the  fifth  day  of  October,  1889,  the  defend- 
ant, a  resident  of  the  city  of  Oshkosh,  and  the  father  of  the 
boy  Robbie  Cameron,  of  the  age  of  about  eleven  years,  bought 
at  the  hardware-store  of  Webb  and  Rundles,  in  said  city,  for 
his  son  Robbie,  a  metallic  air-gun,  called  the  "Daisy  Air- 
gun,"  to  replace  a  wooden  air-gun  that  Robbie  had  formerly 
had  and  used;  and  Robbie  had  played  with  and  used  this 
air-gun  to  shoot  at  a  mark,  and  perhaps  small  birds,  about 
his  home  and  in  the  neighborhood,  for  some  time.  On  the 
date  aforesaid,  two  neighboring  boys,  Bud  Thompson,  about 
the  age  of  nine  years,  and  Byron  Harris,  the  plaintiff,  of 
about  the  age  of  fourteen  years,  who,  with  Robbie,  had  been 
in  the  habit  of  visiting  and  playing  with  each  other,  came  to 
play  with  Robbie  at  his  home,  —  Byron  on  stilts,  and  Bud  on 
a  safety  bicycle.  Robbie  was  playing  with  his  air-gun,  and 
Bud  let  Robbie  use  his  "  safety  "  in  exchange  for  the  gun. 
Bud  fired  it  several  times,  and  finally  aimed  it  at  Byron, 
who  said,  "Stop;  don'tl "  Bud  then  rested  the  gun  on  a 
board,  a  part  of  a  grape-trellis,  and  aimed  it  again  at  Byron, 
who  tried  to  move  out  of  the  way  a  little  on  his  stilts,  and 
Bud  fired,  and  shot  Byron  in  the  left  eye,  by  which  it  was 
destroyed.  This  kind  of  air-gun  was  usually  loaded  with  BB 
shot,  and  the  defendant  bought  his  son  Robbie  a  quantity  of 
such  shot,  to  be  used  with  the  gun.  Robbie  had  played  with 
other  boys  in  the  neighborhood  with  his  gun,  and  other  boys 
had  used  it.  This  kind  of  gun  would  shoot  strong  enough, 
near  by,  to  kill  or  wound  a  small  bird,  or  dent  a  board,  and, 
as  we  know,  destroy  an  eye. 

This  court  can  take  judicial  knowledge  of  the  nature  and 
uses  of  tills  air-gun,  as  it  can  of  "beer":  Briffitt  v.  State,  58 
Wis.  39;  46  Am.  Rep.  621 ;  or  of  '*  gas":  Shepard  v.  Milwaukee 
G.  L.  Co.,  6  Wis.  539;  70  Am.  Dec.  479;  or  of  an  express  or 
freight  "car":  Nicholls  v.  State,  6S  Wis.  il6;  60  Am.  Rep.  870. 
It  may  be  properly  said,  both  from  the  evidence  and  common 
knowledge,  that  this  kind  of  air-gun  was  often  kept  for  sale 
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by  toy  and  hardware  merchants;  and,  if  not  generally,  was 
much  used  by  boys  about  the  ages  of  these  three  boys,  in  the 
villages  and  cities  of  this  state.  And  it  may  also  be  said  that 
this  kind  of  gun  was  manufactured  as  a  toy;  sold,  bought, 
and  generally  used  as  a  toy,  and  harmlessly.  It  is  so  gen- 
erally known  that  a  particular  description  of  it  is  not  neces- 
sary. The  power  is  air-pressure,  which  is  forced  into  a  small 
space  in  the  small  barrel  by  a  plunger;  and  by  a  movement 
of  the  trigger  the  compressed  air  escapes  outwardly,  and 
forces  out  the  shot  with  considerable  force. 

It  should  be  said  that  the  boy  Bud  Thompson  did  not  in- 
tend to  shoot  Byron  in  the  eye  or  face.  Discharged  against 
the  clothing,  it  would  have  been  harmless,  and  so  lie  probably 
intended.  Whatever  may  be  said  of  the  continuity  of  depend- 
ent causes  which  connect  the  defendant  with  tl)is  act  of  the 
boy  Bud  Thompson,  it  was  an  act  of  carelessness  on  the  part 
of  this  boy  who  did  the  shooting.  He  aimed  at  Byron  and 
intended  to  shoot  him  in  some  place,  and  it  is  questionable 
whether  he  is  not  primarily  and  independently  liable  to  the 
plaintiff  for  the  injury.  But  this  action  is  brought  against 
George  H.  Cameron,  the  father  of  the  boy  Robbie,  who  loaned 
the  gun  to  Bud  Thompson;  and  he  is  sought  to  be  held  liable 
for  the  injury,  on  the  ground  of  his  negligence  in  buying  the 
gun  for  Robbie,  his  son.  After  a  fair  and  full  trial  of  the 
case,  the  court,  on  motion  of  the  defendant,  granted  a  non- 
suit, and  from  this  judgment  this  appeal  is  taken. 

This  case  presents  very  important  and  unusual  questions  of 
law  in  connection  with  the  facts,  and  they  have  been  pre- 
sented to  this  court  and  discussed  by  eminent  counsel  on  both 
sides  with  great  learning  and  ability.  The  two  main  ques- 
tions are:  I.  Was  the  defendant  guilty  of  an  act  of  culpable 
negligence  per  te  in  buying  this  air-gun  for  his  boy?  2.  If 
so,  could  he  have  reasonably  anticipated  or  expected  such  a 
dangerous  and  improper  use  of  it  by  the  boy  Bud  Thompson? 
If  it  is  held  that  the  defendant  was  not  guilty  of  an  act  of 
negligence  per  se  in  so  buying  the  gun,  then  it  becomes  ne- 
cessary to  decide  the  second  question. 

We  are  clearly  satisfied  that  it  was  not  an  act  of  culpable 
negligence  on  the  part  of  the  defendant.  The  act  or  fact 
must  be  such  that  the  negligence  can  be  directly  and  logically 
inferred  from  it:  Wood  v.  Chicago  etc.  R'y  Co.,  51  Wis.  196. 
The  defendant's  negligence  must  be  proved,  and  cannot  l>« 
presumed:  Chamberlain  v.  MUuaukee  €(c.  li.  R.  Co.,  7  Wis.  425; 
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Steffen  v.  Chicago  etc.  R'y  Co.,  46  Wis.  259;  Denby  v.  Wilier, 
59  Wis.  240.  The  defendant's  negligence  in  buying  this  arti- 
cle for  his  son  and  giving  it  to  hira  to  use  must  mainly  de- 
pend upon  the  nature  and  uses  of  the  thing  itself.  What  is 
it?  It  ii  called  an  "  air-gun."  A  gun,  in  the  usual  sense,  is 
a  '*  weapon  which  throws  a  projectile  or  missile  to  a  distance; 
a  fire-arm  for  throwing  a  projectile  with  gunpowder."  A 
weapon  is  "  an  instrument  of  offensive  or  defensive  combat; 
something  to  fight  with":  Webster's  Diet.  A  fire-arm  is  a 
"weapon  which  acts  by  the  force  of  gunpowder":  Webster's 
Diet.  Our  statute  (sec.  1,  c.  116,  Laws  of  1882,  and  sec.  2, 
c.  329,  Laws  of  1883)  provides:  "It  shall  be  unlawful  for  any 
person  to  sell  or  use,  or  have  in  his  possession  for  the  purpose 
of  exposing  for  sale  or  use,  any  toy  pistol,  toy  revolver,  or 
other  fire-arm."  "  It  shall  be  unlawful  for  any  dealer  in  pis- 
tols or  revolvers,  or  any  other  person,  to  sell,  loan,  or  give  any 
pistol  or  revolver  to  any  minor  in  this  state."  These  prohi- 
bited pistols  or  revolvers  must  be  fire-arms,  —  that  is,  "weap- 
ons which  act  by  the  force  of  gunpowder."  The  air  gun  or 
pistol  is  not  prohibited.  This  air-gun  is  not  a  gun  or  a 
weapon  in  the  above  signification  of  the  words;  but  called  a 
"gun,"  imitative  only  of  a  real  gun,  to  give  it  dignity  to  a 
boy,  or  to  play  soldier  with.  The  bow  and  arrow,  when  put 
in  the  form  of  a  cross-bow,  is  called  a  "  cross-gun,"  —  a  play- 
thing for  boys.  One  of  these  will  put  out  an  eye,  if  so  aimed; 
and  so,  too,  as  to  many  toys  and  playthings,  perfectly  harm- 
less and  inoffensive  in  themselves,  but  whose  common  use  can 
be  perverted  into  a  dangerous  use  by  design.  There  are  very 
few  of  the  most  harmless  toys  which  cannot  be  used  to  the 
injury  of  another.  A  pocket-knife,  that  a  boy  must  have  to 
whittle  and  make  things  with,  may  become,  in  the  hand  of  a 
bad  boy,  a  most  dangerous  instrument  of  wrong  and  injury. 
Every  boy  over  the  age  of  six  years  or  less  must  have  a  "  ball- 
club";  and  a  boy  of  ten  or  more  can  with  it  knock  out  an  eye 
or  the  teeth,  or  crush  in  the  skull  of  another  boy;  and  a  hard 
"  regulation  ball  "  may  put  out  an  eye.  Many  of  the  toys  for 
a  l?abj  may  be  used  for  injury. 

In  all  of  these  cases,  the  thing  in  itself,  and  when  used  in 
the  manner  and  for  the  purposes  for  which  it  was  made,  and 
when  put  to  its  ordinary  or  common  use,  is  harmless,  and  yet 
may  be  used  exceptionally  for  personal  injury.  It  is  easy  to 
•convert  almost  any  good  thing  into  an  evil  by  improper  nsf. 
What  shall  we  say,  then,  of  this  toy  gun?     It  is  not  danger- 
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0U8  in  itself,  and  was  not  intended  to  be  dangerous  or  to  do 
mischief.  It  was  designed  for  a  mere  toy  or  plaything  for 
boys.  It  is  commonly  used  as  a  toy  and  plaything  by  boys. 
The  defendant  bought  it  as  a  plaything  for  his  boy.  It  is 
presumed  that  he  bought  it  to  be  used  in  the  natural  and 
common  way.  He  had  no  reason  to  expect  that  it  would 
ever  be  used  to  shoot  a  boy's  eye  out.  He  is  only  responsible 
for  the  consequences  which  naturally,  commonly,  and  reason- 
ably follow  its  proper  and  natural  use.  He  had  no  reason  to 
expect  that  any  boy  would  ever  aim  it  at  the  face  of  another 
boy.  To  hold  the  defendant  negligent  in  buying  this  toy  gun, 
and  that  from  the  character  of  the  thing  itself,  and  from  his 
having  reasonably  expected  therefrom  that  this  mischief  would 
occur,  would  open  an  almost  limitless  field  of  liability  in  re- 
spect to  all  toys  and  playthings  for  boys,  purchased  with  the 
same  harmless  intention.  This  toy  gun  was  made  for  such 
boys,  and  is  commonly  used  by  them  by  common  consent.  Is 
it  a  sufficient  test  of  its  dangerous  character  that  it  has  once 
been  used  in  this  improper  way,  when  in  all  the  other  num- 
berless instances  of  its  use  it  has  been  used  only  for  innocent 
amusement,  as  it  was  intended  to  be? 

In  any  view  tliat  can  be  taken  of  this  device  as  a  toy  or 
plaything,  but  which  can  possibly  be  put  to  a  dangerous  use, 
it  would  be  illogical  and  unreasonable  to  hold  that  the  de- 
fendant was  guilty  of  culpable  negligence  in  buying  it  for  his 
boy,  and  ought  to  have  reasonably  expected  that  such  an  un- 
usual and  extraordinary  consequence  would  follow  it.  He  is 
only  chargeable  with  ordinary  care,  such  as  fathers  generally 
would  exercise  under  like  circumstances:  Pariah  v.  Eden^  62 
Wis.  272.  It  was  held  in  Hagerty  v.  Powers,  66  Cal.  368,  56 
Am.  Rep.  101,  that  the  father  was  not  liable  for  giving  his 
eleven-year-old  boy  a  loaded  pistol  to  play  with,  and  an  acci- 
dent happened  by  the  boy's  careless  use  of  it.  The  court 
said  in  that  case  that  "  we  have  been  cited  to  no  case  con- 
trolled by  the  principles  of  the  common  law  that  holds  that 
the  action,  under  such  circumstances,  can  be  maintained.** 
In  that  case  it  waa  a  loaded  pistol;  in  this,  a  toy  gun.  la 
that  case  the  defendant's  son  did  the  mischief;  in  this,  the  de- 
fendant's boy  did  no  harm  with  it.  In  Chaddock  v.  Pliimmer, 
88  Mich.  225,  26  Am.  St.  Rep.  283,  the  defendant  bought  a 
similar  air-gun,  with  similar  shot,  for  his  nine-year-old  hoy, 
and  another  boy  found  it  in  a  storm-d.K)r,  and  the  defend- 
ant's wife  gave  the  Loy  some  shot,  and  in  firing  it  at  a  board 
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on  a  frequented  street,  the  shot  glanced,  and  put  out  the  plain- 
tiff's eye.  The  court  held  *'  that  it  was  not  negligence  per  se 
for  the  defendant  to  buy  this  toy  gun  and  place  it  in  the 
hands  of  his  boy,  nine  years  of  age."  In  Poland  r.  Earhart^ 
70  Iowa,  285,  a  store-keeper  sold  a  revolver  to  a  minor  fifteen 
years  of  age,  who  accidentally  fired  it  and  injured  himself. 
The  father  of  the  boy  sued  the  store-keeper;  and  it  was  held 
that  he  could  not  recover,  as  the  accident  could  not  have  been 
reasonably  anticipated. 

It  is  sufficient  for  this  case  that  it  would  not  have  been 
negligence  if  the  defendant's  own  son  had  committed  the  act, 
because  he  could  not  have  reasonably  anticipated  or  expected 
such  a  result.  We  will  not,  therefore,  consider  whether  there 
was  not  the  intervention  of  a  new  and  independent  cause  for 
the  injury  in  another  boy  committing  the  act.  If  he  could 
have  reasonably  expected  such  a  result,  it  must  have  been 
from  the  nature  and  character  of  this  toy  gun  alone,  for  there 
was  nothing  else  proved  on  which  to  predicate  such  an  ex- 
pectation. The  question  is,  whether  the  defendant  was  guilty 
of  negligence  in  so  buying  the  gun  for  his  boy,  not  having  any 
reasonable  expectation  of  any  such  result.  We  have  shown 
that  the  negligence  of  the  defendant  could  not  be  inferred,  — 
1.  From  the  nature  of  the  air-gun  itself;  and  2.  From  the 
fact  that  he  ought  to  have  reasonably  expected  such  a  result. 
His  negligence  cannot  be  inferred  from  what  he  did,  or  from 
any  of  the  reasonably  expected  consequences  of  it. 

The  learned  counsel  of  the  appellant  have  not  been  able  to 
find  any  case  that  bears  any  close  analogy  to  this,  where  neg- 
ligence of  the  defendant  could  be  imputed  under  such  cir- 
cumstances. They,  however,  urge  most  vigorously,  and  cite 
many  authorities  to  the  point,  that  defendant's  negligence  in 
such  cases  is  a  question  for  the  jury,  and  not  for  the  court. 
That  would  be  so  where  the  question  depended  upon  many 
facts  and  circumstances  from  which  different  persons  might 
reasonably  draw  different  inferences  or  conclusions.  But 
where  the  evidence,  as  in  this  case,  is  plain  and  positive,  and 
admits  of  no  doubt  or  controversy,  the  question  of  negligence 
is  for  the  court,  as  a  question  of  law:  Jalie  v.  Cardinal,  35 
Wis.  118.  The  facts  in  the  case  are  not  controverted.  The 
whole  case  depends  upon  questions  of  law  alone.  There  is 
nothing  for  the  jury  to  find  but  legal  conclusions  and  the 
amount  of  damages.  Where,  as  here,  the  facts  are  undis- 
puted, and  there  is  no  reasonable  chance  for  drawing  different 
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conclusions  from  them,  the  question  of  negligence  becomes 
one  of  law  fdr  the  court:  Elmore  v.  Hill^  61  Wis.  365;  see 
other  authorities  cited  in  respondent's  brief.  We  are  most 
clearly  satisfied  that  it  was  the  duty  of  the  court  to  order  a 
nonsuit  in  this  case. 

By  the  Court.    The  judgment  of  the  circuit  court  is  af- 
firmed.   

JuDioiAL  NonOB:  8««  notM  to  Snider  r.  State,  12  Am.  St  Rep.  353; 
City  Council  r.  O'Donnell,  13  Am.  St.  Rep.  738;  Wibon  r.  Van  Leer,  14  Am. 
St.  R«p.  85^.  Th«  conrta  will  take  judicial  notice  that  lager  beer,  ale, 
porter,  and  any  other  liqaor  made  of  malt  is  a  malt  liquor:  Neteo  v.  Slate,  24 
Fla.  336.  On  the  other  hand,  judicial  notice  will  not  be  taken  that  "  Cal- 
cutta fiah-polee"  are  perishable  property,  or  that  they  would  undergo  a 
change  of  condition  for  better  or  worse  in  nine  months:  Imhrie  v.  Wetherbee, 
70  Mich.  103;  nor  that  "the  foot-board  in  front  of  a  shifting-engine  is  the 
post  of  duty  of  the  yard-master  and  conductor  ":  Highland  Ave.  etc.  /?.  R.  Co. 
T.  WaUert,  91  Ala.  435;  nor  that  the  employment  of  a  high-priced  broker  is 
necessary,  or  proper,  or  usual  in  the  ordinary  course  of  business  to  get  a 
contractor  to  enter  into  a  contract  for  building  a  flume:  Harris  v.  San  Diejo 
Flume  Co.,  87  CaL  626;  nor  that  dry,  tine  coal-dust  is  a  dangerous  element 
in  a  coal  mine:  Cherokee  etc.  Coal  etc.  Co.  ▼.  Wilson,  47  Kan.  460. 

Neoliorncc  p«r  Se,  What  is  not.  — Mischief,  which  could  by  no  reason- 
able possibility  have  been  foreseen,  and  which  no  reasonable  person  would 
hare  anticipated,  cannot  be  taken  into  account  as  a  basis  on  which  to  pred- 
icate a  wrong:  Wabash  etc.  R'yCo.  ▼.  Locke,  112  Ind.  404;  2  Am.  St.  Rep.  193. 
Wrongful  acts  of  independent  third  persons,  not  actually  intended  by  the 
defendant,  are  not  regarded  by  the  law  as  natural  consequences  of  his  wrong: 
See  note  to  Mahogany  v.  Ward,  27  Am.  St.  Rep.  768. 

LiABiLiTT  ov  Parsnt  TOR  T0RT8  o?  CHILD:  See  Smith  T.  Davenport,  46 
Kan.  423;  23  Am.  St.  Rep.  737.  and  note. 

NKOLiaxNOB.  —  Province  of  court  and  jury;  See  note  to  Carter  t.  Oliver 
Oil  Co.,  27  Am.  St.  Rep.  819.  The  general  rule  is,  that  when  the  facte 
are  ascertained,  what  is  negligence  is  a  question  of  law  for  the  court:  See 
oases  cited  in  above  note.  When  the  evidence  is  conflicting,  the  court 
should  instruct  the  jury  that  it  is  or  is  not  negligence,  aooording  aa  they 
may  And  the  facts  to  exist:  Knight  v.  Albemarle  etc  R.  R.  Ch.,  110  N.  C.  58; 
and  if  the  eridenee  ia  oonflicting,  it  is  error  to  jrant  a  nonaait:  Noyte  v. 
SmOhem  Pac  R.  R.  Oo.,  92  OaL  280. 
AM.  en  KV..  VOk  XXUL  -  0 
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Chase  v.  City  op  Oshkosh. 

[81  Wisconsin,  313.] 

KlTNiciPAL  Corporations  —  Streets,  Control  of.  —  As  against  a  lot- 
owner,  thongh  he  holds  tha  fee  of  the  streets  subject  to  the  public  ease- 
ment therein,  a  city  has  an  undoubted  right  to  open  and  fit  for  use  and 
travel  a  street  over  which  the  public  easement  extends  to  its  entire 
width,  and  whether  it  shall  be  so  opened  and  improved  is  a  matter  of 
discretion,  to  be  determined  by  the  public  authorities  to  whom  the 
charge  and  control  of  the  public  interests  in  and  over  such  easements 
is  committed,  and  with  this  discretion  the  courts  will  not  ordinarily 
interfere. 

Municipal  Corporations  —  Streets  —  Estoppel.  —  The  fact  that  an  ob- 
struction has  been  permitted  to  remain  in  a  public  street  for  along  time 
without  objection,  or  that  the  street  has  never  been  used  as  such,  can- 
not estop  the  public  authorities  from  removing  such  obstruction  and 
opening  and  fitting  the  street  for  public  use  to  its  entire  width. 

Municipal  Corporations  —  Streets, — Shade-trees  Standing  in  a  Pub- 
lic Street,  near  the  line  of  the  sidewalk,  may  be  cut  down  and  re- 
moved by  the  municipal  officers  in  pursuance  of  the  authority  which  the 
eity  possesses  over  its  streets  and  sidewalks;  and  no  action  can  be  main- 
tained by  the  owners  of  the  trees  on  account  thereof.  Whether  the 
trees  are  obstructions  to  travel,  and  ought  to  be  removed  to  make  the 
sidewalk  reasonably  safe  therefor,  is  a  matter  within  the  quasi  legislative 
discretion  conferred  on  the  common  council  of  a  municipality,  when  its 
charter  gives  such  council  power  to  prevent  the  encumbering  of  the 
sidewalks,  and  to  control  and  regulate  the  streets,  and  to  remove  and 
abate  every  obstruction  and  encroachment  thereon. 

Streets  and  Highways. — An  Encroachment  is  a  gradual  entering  on 
and  taking  possession  by  one  of  what  is  not  his  own;  an  unlawful  gain- 
ing upon  the  rights  of  possession  of  another. 

Streets  and  Highways.  —  An  Obstruction  is  a  Blocking  up;  filling 
with  obstacles  or  impediments;  impeding,  embarrassing,  or  opposing 
the  passage  along  and  over  the  street.  And  to  constitute  it  such,  it 
need  not  be  such  as  to  stop  travel. 

Streets  and  Highways. — A  Permanent  Obstruction,  Soch  as  Trees, 
standing  within  a  sidewalk  or  traveled  street,  constitutes  per  »e  a  public 
nuisance,  which  may  be  summarily  removed  by  direction  of  the  common 
council  of  a  municipality. 

Action  by  plaintiffs  to  recover  damages  for  the  wrongful 
cutting  down  and  removing  of  ornamental  shade-trees  stand- 
ing on  plaintiffs*  premises  in  the  city  of  Oshkosh,  but  in  a 
public  street,  inside  of  the  street  line  of  the  sidewalk,  and  next 
to  the  carriage-way.  It  was  claimed  on  the  part  of  the  plain- 
tiffs that  the  trees  did  not  delay  or  obstruct  travel,  and  that 
they  were  removed  without  giving  previous  notice  to  the 
plaintiffs  to  remove  them,  and  that  the  cutting  down  and  re- 
moval of  them  constituted  a  taking  of  the  plaintiffs'  property 
without  due  process  of  law.     There  was  no  doubt  that  the 
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trees  were  cut  down  and  removed  by  officers  of  tbe  defendant, 
acting  under  the  resolution  and  authority  of  its  common  coun- 
cil, the  membere  of  which  all  testified  at  the  trial  that  in 
their  judgment  the  interests  of  the  city  required  the  removal 
of  the  trees,  and  that  frequent  complaints  had  been  made  to 
them  during  a  period  of  two  years  about  the  trees.  The  de- 
fendant requested  the  court  to  instruct  the  jury  that  it  was 
*'the  duty  of  the  city  to  keep  its  streets  and  sidewalks  at  all 
times  open  and  free  for  the  use  of  persons  traveling  over  and 
along  the  same,  over  the  entire  width  of  the  street,  and  fail- 
ure to  so  keep  the  streets  and  sidewalks  free  from  obstruction 
would  render  the  city  liable  for  injury  occasioned  thereby," 
and  that  it  was  "  made  the  duty  of  the  aldermen,  and  they 
had  the  power  and  right,  without  notice,  to  remove  any  ob- 
struction from  the  streets  and  sidewalks";  but  the  court  re- 
fused to  give  either  of  these  instructions.  These  questions  were 
submitted  to  the  jury:  1.  "Did  said  trees  incommode  or  hinder 
the  public  use  and  enjoyment  of  said  street  or  sidewalk?" 
2.  "  Did  said  trees  injure  said  street  or  sidewalk,  or  interfere 
with  travel?"  The  jury  were  charged  that  in  forming  their 
answer  to  the  first  question  they  "  must  consider  only  ordinary 
and  reasonable  use  and  enjoyment  of  the  street  by  the  public, 
and  must  exclude  any  incidental  inconvenience  necessarily 
accompanying  the  keeping  of  shade-trees;  and  if  the  jury  find 
that  the  shade-trees  put  the  public  to  only  those  inconveniences 
necessarily  accompanying  shade-trees,  and  did  not  deprive  it 
of  any  substantial  or  necessary  use  or  enjoyment  of  the  street  or 
sidewalk,  then  the  jury  must  answer  the  first  question  in  the 
negative."  Both  questions  were  answered  in  the  negative  by 
the  jury,  who  returned  a  verdict  in  favor  of  the  plaintiffs  for 
eleven  hundred  dollars,  three  hundred  dollars  of  which  were 
subsequently  remitted  by  the  plaintiffs  upon  the  order  of  the 
court,  and  a  judgment  was  entered  in  their  favor  for  eight  hun- 
dred dollars,  from  which  defendant  appealed. 

H.  J.  Weedf  for  ths  appellant 

Finch  and  Bar6«r,  Htnry  Barber^  and  F.  Biglingtr,  for  th« 
respondents. 

PiNNEY,  J.  In  the  ease  of  Kimball  t.  Ktnntha^  4  Wis.  821, 
it  is  decided  that  tbe  grantee  of  a  lot  bounded  by  a  street  or 
8tn?<t9  in  a  village  plotted  and  laid  out  in  conformity  with 
the  statute  takes  to  the  center  of  the  street  on  which  the  lot 
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abuts,  subject  to  the  public  easement;  and  this  proposition 
has  been  repeatedly  affirmed  in  numerous  subsequent  cases, 
some  of  which  are  cited  in  Andrews  v.  Youmans^  78  Wis.  58. 
The  right  of  the  public  to  use  the  street  for  purposes  of  travel 
extends  to  the  portion  set  apart  or  used  for  sidewalks,  as  well 
as  to  the  way  for  carriages,  wagons,  etc.,  and,  in  short,  to  the 
entire  width  of  the  street  upon  which  the  land  of  the  lot-owner 
abuts.  As  against  the  lot-owner,  the  city,  as  trustee  of  the 
public  use,  has  an  undoubted  right,  whenever  its  authorities 
see  fit,  to  open  and  fit  for  use  and  travel  the  street  over  which 
the  public  easement  extends  to  its  entire  width;  and  whether 
it  will  so  open  and  improve  it,  or  whether  it  should  be  so 
opened  or  improved,  is  a  matter  of  discretion  to  be  determined 
by  the  public  authorities  to  whom  the  charge  and  control  of 
the  public  interests  in  and  over  such  easements  is  committed. 
With  this  discretion  of  the  authorities,  courts  cannot  ordi- 
narily interfere  upon  the  complaint  of  a  lot-owner  so  long  as 
the  easement  continues  to  exist;  and  no  mere  non-user,  how- 
ever long  continued,  will  operate  as  an  abandonment  of  th% 
public  right,  even  though,  until  needed  for  a  public  use,  the 
authorities  should  treat  the  street  as  the  property  of  the  owner 
of  the  lot.  The  public  authorities,  representing  its  interests, 
will  not  be  thereby  estopped  from  removing  obstructions  there- 
from and  opening  and  fitting  it  for  public  use  to  its  entire 
width:  State  v.  Leaver,  62  Wis.  387;  Reilly  v.  Raciney  51  Wis. 
526;  Childa  v.  Nelson,  69  Wis.  125.  The  public  use  is  the 
dominant  interest,  and  the  public  authorities  are  the  exclusive 
judges  when  and  to  what  extent  the  street  shall  be  improved. 
Courts  can  interfere  only  in  cases  of  fraud  or  oppression,  con- 
stituting manifest  abuse  of  discretion:  Benson  v.  Waukesha, 
74  Wis.  31-39;  Wright  v.  Forrestal,  65  Wis.  341;  Pontiac  y. 
Carter,  32  Mich.  164;  Brush  v.  Carbondale,  78  111.  74. 

It  necessarily  follows,  that  for  the  performance  of  this  dis- 
cretionary duty  by  the  city  officers  in  a  reasonable  and  pru- 
dent manner  no  action  can  be  maintained  against  the  city: 
Alexander  v.  Milwaukee,  16  Wis.  247.  It  may  well  be  that  had 
the  trees  in  question  been  cut  down  or  removed  by  some  third 
party,  not  acting  under  proper  authority  from  the  city,  he 
would  have  been  held  liable  to  the  plaintiffs  in  an  action  for 
trespass;  and  it  was  so  held  in  Andrews  v.  Youmans,  78  Wis. 
58.  But  this  does  not  tend  to  show  that  this  action  can  be 
maintained  for  cutting  and  removing  them  under  the  author- 
ity of  the  common  council  given  by  resolution  to  the  alder- 
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men  of  the  ward,  standing,  as  they  did,  within  the  sidewalk, 
even  without  notice  to  the  lot-owner.  There  was  testimony 
that  plaintiflfs  had  been  notified  to  remove  the  trees,  and  they 
had  failed  to  do  so.  Complaint  had  been  made  for  two  years 
previously,  to  the  aldermen  of  that  ward,  that  the  trees  were 
obstructions  to  the  sidewalk;  and  it  is  not  contended  but  that 
they  were  cut  down  in  good  faith  and  in  pursuance  of  the  au- 
thority which  the  city  possesses  over  its  streets  and  sidewalks. 
It  was  admitted  at  the  trial  that  the  trees  were  cut  down  by 
parties  acting  in  good  faith  under  the  authority  of  the  city 
and  without  malice. 

It  was  the  duty  of  the  city  to  keep  its  streets  and  sidewalks 
free  and  clear  of  obstructions  for  the  use  of  persons  traveling 
over  and  along  the  same;  and  there  can  be  no  doubt  but  that 
the  city  would  have  been  liable  in  damages  to  any  person 
traveling  along  and  over  the  walk  in  question,  in  the  night- 
time, who,  without  fault  on  his  part,  had  been  injured  by 
running  against  these  trees  situated  within  the  limits  of  the 
walk.  There  can  be  no  doubt  but  that  the  common  council 
had  the  right,  therefore,  to  treat  them  as  obstructions  to  the 
public  travel,  and  a  nuisance,  and  to  abate  the  nuisance  in 
the  manner  they  did,  to  protect  the  public  in  the  lawful  use 
of  the  sidewalk,  and  the  city  from  liability  for  injuries  which 
might  be  sustained  by  persons  passing  along  and  over  it,  and 
who  might  be  injured  by  such  obstructions.  Whetlier  tl)e 
trees  were  obstructions  to  travel,  and  ought  to  be  removed  in 
order  to  make  the  sidewalk  reasonably  safe  for  travel,  was,  we 
think,  a  matter  within  the  quasi  legislative  discretion  con- 
ferred on  the  common  council  by  the  city  charter.  The 
charter  of  the  city  gives  the  common  council,  under  various 
subdivisions  of  sec.  3,  subc.  6,  c.  183,  Laws  of  1883,  power, 
by  ordinance,  resolution,  or  by-law,  when  it  deems  it  expedi- 
ent, "  to  prevent  the  encumbering  of  the  streets  and  side- 
walks," and  to  ''  control  and  regulate  the  streets,  ....  and 
to  remove  and  abate  any  obstructions  ami  encroachmeiita 
therein,"  and  to  "protect  the  same  from  any  encroachment  or 
injury,"  and  "to  prevent,  prohibit,  and  cause  the  removal  of 
all  obstructions  in  and  U|X)n  all  streets  in  said  city  ";  and  the 
provisions  of  chapter  52  of  the  Revised  Statutes  on  the  8ul)jt'ct 
of  encroachments  and  obstructions  on  streets  and  highways, 
are  not  applicable,  because  special  provisions  are  made  in  the 
charter  of  the  city  of  Oshkosh  inconsistent  therewith  (K<'V, 
Btats.,  sec.  1347);  and  by  the  charter  of  the  city  it  is  provided 
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that  "no  general  law  of  this  state  contravening  the  provisions 
of  the  charter  shall  be  considered  as  repealing,  annulling,  or 
modifying  the  same,  unless  such  purpose  be  expressly  set 
forth  in  such  law  as  an  amendment  of  this  charter  ":  Laws  of 
1883,  c.  183,  subc.  14,  sec.  25;  and  this  provision  was  in  force 
when  the  present  revision  of  the  statutes  was  adopted:  Laws 
of  1877,  c.  123,  subc.  13,  sec.  25.  Similar  provisions  have  ex- 
isted in  the  various  charters  of  cities  in  this  state  from  an 
early  day. 

Inasmuch  as  the  discretion  and  judgment  of  the  common 
council  in  respect  to  these  matters  cannot  be  revised  by  the 
court  or  jury,  there  being  no  evidence  tending  to  show  an 
abuse  of  it,  the  court  ought  not  to  have  submitted  it  to  the 
jury  to  find  whether, — "  1.  Did  said  trees  incommode  or  hin- 
der the  public  use  and  enjoyment  of  said  street  or  sidewalk? 
2.  Did  said  trees  injure  said  street  or  sidewalk,  or  interfere 
with  travel?"  It  was  not  seriously  contended  on  the  part  of 
the  plaintiffs  but  that  the  city  authorities  might  authorize 
the  removal  of  the  trees;  but  it  was  claimed  that  they  con- 
stituted an  encroachment,  and  were  not  obstructions  to  the 
walk  or  street,  and  that  they  could  not  be  removed  without 
a  hearing  on  notice.  An  encroachment  is  a  gradual  entering 
on  and  taking  possession  by  one  of  what  is  not  his  own;  the 
unlawful  gaining  upon  the  rights  or  possessions  of  another. 
The  fencing  in  or  inclosing  of  a  portion  of  a  street  or  highway 
by  a  fence  or  wall,  or  the  occupancy  of  it,  would  be  an  en- 
croachment; and  as  there  may  be  uncertainty  as  to  the  ex- 
act line  of  the  street  or  highway,  it  may  be  necessary,  in  order 
to  remove  it,  that  notice  be  given,  so  that  the  question  of  en- 
croachment may  be  first  passed  upon  by  a  jury.  An  obstruc- 
tion is  a  blocking  up;  filling  with  obstacles  or  impediments; 
an  impeding,  embarrassing,  or  opposing  the  passage  along 
and  over  the  street.  And  to  constitute  it  such,  it  need  not 
be  such  as  to  stop  travel.  The  provisions  in  the  city  charter 
on  the  subject  of  encroachments  and  obstructions  of  streets 
and  sidewalks  give  very  extensive  and  comprehensive  powers 
to  the  common  council  of  a  quasi  legislative  character,  but 
without  any  particular  directions  as  to  the  manner  of  their 
exercise;  and  these  powers  are  peculiarly  adapted  to  the 
needs  of  a  growing  and  populous  village  or  city.  They  are 
not  only  very  comprehensive  and  far-reaching,  but  they 
clearly  extend  to  the  cutting  down  and  removal  of  the  trees 
in  the  manner  adopted  in  the  present  instance,  as  they  were 
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manifestly  obstructions  to  the  sidewalk,  although  room  wa» 
left  on  the  walk  for  foot-travel  to  pass.  It  was  not  necessary^ 
in  order  that  they  should  constitute  an  obstruction  so  as  to 
authorize  their  removal,  that  they  should  interrupt  or  stop 
travel.  The  case  of  State  v.  Leaver,  62  Wis.  392,  is  decisive 
on  this  subject.  It  surely  cannot  be  maintained  that  the 
plaintiffs  have  the  right  to  plant  and  maintain  other  trees  in 
their  place  within  the  sidewalk,  or  that  other  lot-owners  caa 
plant  in  like  manner  and  maintain  trees  thus  situated. 

As  already  stated,  the  plaintiffs  had  a  right  of  property  in 
the  trees,  in  the  sense  that  they  might  have  cut  or  removed 
them,  or  maintained  an  action  against  any  one  who  did  so- 
not  acting  under  authority  of  the  common  council;  but  it 
does  not  follow  that  they  had  the  right  to  keep  and  maintain 
them  standing  within  the  sidewalk,  in  defiance  of  the  resolu- 
tion of  the  common  council  insisting,  in  the  interests  of  the 
public,  on  their  removal.  The  case  of  Pauer  v,  Albrerht,  72 
Wis,  416,  is  clearly  not  in  point;  for  it  was  a  case  of  an  en- 
croachment, and  the  charter  did  not  contain  provisions 
authorizing  the  removal  of  encroachments,  and  the  proceed^ 
ings  had  to  be,  if  at  all,  under  the  general  statute.  A  perma- 
nent obstruction,  such  as  trees  standing  within  a  sidewalk  or 
traveled  street,  or  stone  columns  which  may  interfere  with 
public  travel,  constitutes  per  se  a  public  nuisance,  and  may 
be  summarily  removed  by  direction  of  the  common  council. 

The  circuit  court,  upon  the  entire  case,  ought  to  have  di- 
rected a  verdict  for  the  defendant.  For  these  reasons,  and 
for  error  in  refusing  the  instructions  asked  by  the  defendant, 
the  judgment  of  the  circuit  court  must  be  reversed. 

By  the  Court,  —  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 


Stkkits  iND  HiOHWATS.  — The  public  acquires  a  mere  ri^'ht  of  paseag* 
over  a  highway.  The  freehold  and  all  profltii  of  the  soil  belong'  sttli  to  the 
proprietor  from  whom  the  right  of  passage  wa«  acquired,  and  he  ni.iy  make 
any  nae  of  hi*  landa  not  inconsistent  with  the  enjoyment  of  such  right  of 
panage:  W'tslern  Union  TeL  Co.  r.  Willinnu,  86  Va.  G9G;  19  Am.  St.  Rep. 
908.  Layiri;{  out  of  public  streets  creates  two  co-exiittent  rights,  — one  be- 
longing to  the  public,  to  use  and  improve  them  for  ordinnry  pnrposex,  th* 
other  belonging  to  the  abutting  owner,  to  have  access  to  and  from  his  prop- 
erty over  them,  and  to  make  such  use  of  them  aa  is  cu^ttomary  and  reason- 
ftble:  Theobald  r.  LouitvilU  etc.  R.  R.  Co.,  66  Misa,  279;  U  Am.  St  Rop.  564. 

Tkkbs  om  HiOHWATS,  —  Adjacent  land-owners  may  lawfully  use  the  spac* 
between  the  carriage-way  and  the  oidewalki  for  tlie  ^Towing  of  tn-es  for  or- 
nament or  use.     Treea  thus  situated  are  in  no  sense  nuisancea,  but  privat* 
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property  specially  protected  by  statute:  Orares  v.  Shaituck,  35  N.  H.  257;  69 
Am.  Dee.  536.  The  owner  of  land  appropriated  as  a  highway  retains  his 
•xclasive  right  in  trees  and  shrubs  growing  on  the  land  so  appropriated  for 
every  purpose  not  incompatible  with  the  public  right  of  way,  and  he  may 
maintain  an  action  against  any  individual  who,  not  acting  under  statutory 
or  official  authority,  destroys  or  removes  the  trees  or  shrubs  standing  or 
growing  in  the  highway,  unless  they  constitute  an  obstruction,  hindrance, 
or  annoyance  to  travelers:  Phifer  v.  Cox,  21  Ohio  St.  248;  8  Am.  Rep.  58. 
Trees  standing  in  a  highway  do  not  constitute  a  nuisance,  unless  they  form 
an  obstruction  to  travel:  See  cases  cited  in  note  to  Callanan  v.  Oilman,  1 
Am.  St.  Rep.  843. 

Highways  —  Effect  of  Nox-tjskr.  —  When  a  road  has  been  duly  dedi- 
cated by  a  land-owner,  and  the  grantees  have  conformed  their  fences  to  the 
line  of  the  proposed  highway,  the  fact  that  public  travel  is  almost  exclusively, 
if  not  entirely,  on  the  side  of  the  road  remote  from  the  premises  of  one  of 
such  grantees  does  not  show  an  abandonment  of  the  public  use  of  the  road  on 
the  side  next  to  his  land,  nor  a  failure  of  the  public  to  accept  and  use  the 
road  as  dedicated:  Southern  Pac.  R.  R.  Co.  v.  Ferris,  93  Cal.  263.  Nor  will 
the  fact  that  a  road  outside  the  traveled  track  is  overgrown  with  brush  de- 
prive  it  of  the  character  of  a  highway:  OrandvilU  v.  Jenison,  84  Mich.  54; 
citing  Nj/e  v.  Clark,  55  Mich.  599.  And  where  there  has  not  been  an  entire 
non-user  of  a  portion  of  the  road,  the  fact  that  most  of  the  traffic  was  carried 
on  over  a  shorter  route,  which  left  that  portion  on  one  side,  will  not  consti> 
tute  such  a  non-user  as  will  prevent  the  running  of  the  statute  of  limitations 
in  favor  of  the  public:  CUy  of  Beatrice,  v.  Black,  28  Neb.  263.  On  the  other 
hand,  a  highway  can  be  partially  discontinued  by  non-user  combined  with 
long  adverse  possession,  as  where  a  road  was  never  opened  to  its  full 
width,  and  a  strip  of  it  was  fenced  and  cultivated  for  thirty  years  by  the 
adjoining  land-owner:  Coleman  v.  Flint  etc.  R.  R.  Co.,  64  Mich.  160;  Orr 
V.  O'Brien,  77  Iowa,  253;  14  Am.  St.  Rep.  277.  But  the  non-user  will  not 
affect  the  part  in  use:  Wayn*  Co.  Sav.  Bank  v.  Stockwell,  84  Mich.  586;  22 
Am.  St.  Rep.  708.  On  this  subject,  however,  the  authorities  are  in  conflict, 
and  the  note  to  Orr  v.  O'Brien,  14  Am.  St.  Rep.  277,  should  be  consulted. 

Municipal  Corporations — Control  of  Streets.  — The  extent  of  control 
exercised  by  a  municipal  government  over  the  streets  is  thus  stated  by  the 
court  in  Livingston  r.  Wolf,  136  Pa.  St.  519;  20  Am.  St.  Rep.  936:  "The 
city  or  borough  may  decide  when  and  where  it  will  open  streets,  what  shall 
be  their  width,  and  how  much  of  that  width  shall  be  devoted  to  a  carriage- 
way, and  how  much  to  foot- walks.  It  may  say  where  trees  shall  be  planted 
within  the  street  limits,  where  and  how  hitching-posts  shall  be  set,  telegraph- 
poles  erected,  or  passenger-railways  built.  Its  decision  in  such  matters  may 
subject  a  few  persons  to  some  inconvenience,  or  possibly  to  some  substantial 
loss,  but  it  has  the  power  to  decide  on  such  subjects.  The  foot- ways,  no  less 
than  the  carriage-ways,  are  under  municipal  control,  and  the  authorities  may 
determine  the  extent  to  which  the  walks  and  pavements  may  be  obstructed 
by  cellar-doors,  door-steps,  awnings,  projecting  windows,  cornices,  and  the 
like.  This  power  must  be  exercised  by  regulations  that  are  general  and 
uniform,  that  are  reasonable  and  certain,  and  that  are  in  conformity  with 
the  constitution  and  laws.  When  so  exercised,  it  is  binding  on  all  the  la- 
habitants  of  the  monicipality  " ;  citing  numerous  casei. 
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Insurancs.  — A  Rkpresentation  concerning  Encumbrances,  eontained  in 
an  application  for  insurauce  on  property,  is  regarded  as  a  warranty,  and 
if  substantially  nntrue,  avoids  the  policy. 

Insurance,  Entirett  or.  — If  a  policy  includes  real  property,  and  also  per- 
sonal property  in  the  buildings  thereon,  the  risk  being  distrioiited, — 
that  is  to  say,  certain  sums  on  the  buildings  and  certain  other  sums  on  the 
personal  property  therein,  —  a  misrepresentation  in  respect  to  the  build- 
ings, and  which  aroids  the  insurance  thereon,  also  avoids  it  as  to  the 
personal  property.  The  contract  of  insurance  in  such  case  is  entire, 
and  there  can  be  no  recovery  on  personal  property  if  there  has  been  a 
material  misrepresentation  as  to  the  buildings. 

Iksuranoe,  Notice  to  Agent  of  Encumbrances.  — The  fact  that  an  agent 
of  an  insurance  company,  some  months  after  th*  insurance  was  effected, 
negotiated  a  loan  secured  by  a  mortgage  on  the  property  insured,  and 
witnessed  the  mortgage,  and  as  notary  public  took  the  acknowledge 
meut  of  it,  does  not  constitute  a  waiver  of  the  condition  in  the  policy 
providing  that  it  shall  become  void  if  there  should  be  any  mortgage  on 
the  property  insured  without  the  insurer  giving  notice  to  the  company 
and  obtaining  consent  therefor,  when  the  policy  also  declares  that  no 
agent  at  the  place  of  issue  is  authorized  to  alter  its  conditions,  and  it 
appears  that  the  agent,  at  the  time  he  negotiated  the  loan  and  witnessed 
the  mortgage,  did  not  have  in  his  mind  the  fact  that  the  property  had 
been  insured,  and  there  is  nothing  to  indicate  that  the  company  ever 
had  notice  of  the  mortgage  until  after  the  loss  of  the  property  by  fire 
had  occurred. 

Action  by  the  administrator  of  Greenberry  Thompson  to 
recover  for  the  loss,  by  fire,  of  the  property  of  his  intestate, 
which  had  been  insured  against  such  loss  by  a  policy  issued 
by  the  defendant  for  the  sum  of  $2,000,  as  follows:  $200  on 
dwelling-house;  $150  on  household  furniture;  .$25  on  wearing 
apparel;  $50  on  a  cabinet  organ;  $300  on  frame  barn  and 
sheds;  $600  on  hay  and  grain  in  such  barn;  $525  on  horses; 
$25  on  farming  utensils;  $75  on  mower  and  reaper;  and  $50 
on  buggy.  About  ten  months  after  the  issuing  of  the  policy, 
the  assured  mortgaged  the  premises  on  which  the  buildings 
we.'-e  situated,  to  secure  a  loan  of  three  thousand  dollars,  of 
which  sum  twelve  hundred  dollars  were  required  to  pay  a 
pre-existing  mortgage.  The  loan  was  negotiated,  and  the 
mortgage  witnessed  and  its  acknowledgment  taken,  by  a  local 
agent  of  the  defendant,  who  had  issued  and  countersigned  the 
policy,  but  he  testified  that  when  negotiating  the  loaji  and 
witnessing  and  taking  the  acknowledgujent  to  the  morijrajie. 
nothing  was  said  about  the  policy  o*"  insurance,  nnd  that  he 
did  not  associate  in  liis  mind  the  policy  and  the  mortgage, 
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and  that  they  were  never  so  associated  in  his  mind  until 
after  the  loss  had  occurred  and  his  attention  had  been  called 
to  the  fact  of  the  mortgage.  The  policy  provided  that  if 
thereafter  there  should  be  any  mortgage  or  other  lien  not  con- 
•ented  to  therein,  the  policy  should  be  void,  unless  the  insurer 
had  obtained  the  written  consent  of  the  company;  and  the 
policy  further  stated  that  it  should  "  not  be  valid  unless 
countersigned  by  the  duly  authorized  agent  of  the  company 
at  the  place  of  issue,  and  no  such  agent  is  authorized  to  alter 
the  above  conditions."  Though  the  company  urged  as  a 
defense  that  it  had  not  had  any  knowledge  of  nor  consented  to 
the  mortgage  executed  after  the  policy  was  issued,  the  court 
decided  the  policy  to  be  valid,  and  the  plaintiflf  recovered 
judgment  for  his  entire  loss,  from  which  the  insurance  com- 
pany appealed. 

Clark  and  Taylor ^  for  the  appellant. 

Herman  Buehnsr  and  T.  L.  Cleary,  for  the  respondent. 

PiNNEY,  J.  The  representation  contained  in  the  applica- 
tion of  the  insured  for  his  policy  as  to  encumbrances  on  the 
property  is  regarded  as  a  warranty,  and  is  material  to  the 
contract.  Its  purpose  is  to  ascertain  the  amount  of  the  inter- 
est of  the  insured  in  the  property,  as  aflfecting  the  judgment 
of  the  insurer  as  to  the  character  of  the  risk,  by  taking  into 
consideration  the  motive  which  the  insured  may  have  in  the 
preservation  of  the  property.  A  statement  on  this  subject, 
substantially  untrue  as  to  the  amount  of  encumbrances,  will 
avoid  the  policy:  2  May  on  Insurance,  sec.  290;  Schumitsch 
V.  American  Ins.  Co.,  48  Wis.  26-29.  Where  the  policy  in- 
cludes real  property,  and  also  personal  property  in  buildings 
thereon,  the  risk  being  distributed, —  that  is  to  say,  a  certain 
sum  on  the  buildings  and  a  certain  other  sum  on  the  personal 
property  situated  in  such  buildings,  part  of  the  realty, — a 
misrepresentation  in  respect  to  encumbrances  which  avoids 
the  insurance  as  to  the  buildings  avoids  also  the  policy  as  to 
the  personal  property  so  insured.  The  contract  of  insurance 
in  such  cases  is  entire,  and  there  can  be  no  recovery  for  a 
loss  of  the  personal  property,  if  there  has  been  a  material 
misrepresentation  in  respect  to  the  encumbrances  on  the 
buildings:  Hinman  v.  Hartford  F.  Ins.  Co.,  36  Wis.  159; 
Schumitsch  v.  American  Ins.  Co.,  48  Wis.  26-29;  Loomis  v. 
Rockford  Ins.  Co.,  77  Wis.  89;  20  Am.  St.  Rep.  96. 

The  object  of  the  provision  in  the  policy  by  which  it  be- 


Feb.  1892.]  Stevens  v.  Queen  Ins.  Co.  907 

comes  void  "  if  there  shall  now  or  hereafter  be  any  mortgage 
....  not  herein  consented  to,  ....  or  if  any  other  person 
shall  now  or  hereafter  have  any  interest  in  the  premises,  .... 
without  the  insured  giving  notice  to  the  company  and  obtain- 
ing consent  therefor  as  provided  in  the  policy,"  is  to  secure  to 
the  insurer  notice  against  any  change  in  the  amount  of  in- 
terest of  the  insured  in  the  property,  not  consented  to  by  the 
insurer,  which  may  operate  to  diminish  the  motives  of  the 
insured  to  preserve  it,  or  which  may  tend  to  expose  it  to  dan. 
ger  from  loss  from  incendiarism,  and  in  order  that  the  policy 
may  be  continued  in  force  only  in  case  the  insurer  shall  con- 
sent to  the  altered  circumstances  affecting  the  risk.  Such 
conditions  in  policies  "are  to  secure  risks  in  which  there 
shall  be  no  motive  for  intentional  or  dishonest  loss":  Redmon 
V.  Phcenix  F.  Ins.  Co.,  51  Wis.  301;  37  Am.  Rep.  830;  Han- 
kins  V.  Rockford  Ins.  Co.,  70  Wis.  1.  If  the  mortgage  in  ques- 
tion had  been  on  the  property  at  the  time  Mr.  Taylor,  the 
local  agent,  issued  the  policy,  and  he  had  been  informed  of 
its  existence,  the  fact  that  it  had  not  been  mentioned  in  the 
application  for  the  policy  filled  out  by  him  would  not  invali- 
date it:  Renier  v.  Dwelling  House  Ins.  Co.,  74  Wis.  89-94; 
Miner  v.  Phanix  Ins.  Co.,  27  Wis.  693;  9  Am.  Rep.  479;  Mc- 
Bride  v.  Republic  F.  Ins.  Co.,  30  Wis.  567;  Wright  v.  Hartford 
F.  Ins.  Co.,  36  Wis.  522;  Mechler  v.  Phanix  Ins.  Co.,  38  Wis. 
665.  It  is  true  that,  under  our  statute  (Rev.  Stats.,  sec.  1977), 
whoever  solicits  insurance  on  behalf  of  any  insurance  com- 
pany, or  transmits  an  application  to  such  company,  or  a  pol- 
icy to  or  from  such  corporation,  or  collects  or  receives  any 
premium  for  insurance,  or  in  any  manner  aids  or  assists  in 
doing  either,  or  transacts  any  business  for  such  company, 
shall  be  deemed  and  held  to  be  an  agent  for  such  company 
for  all  intents  and  purpoSes,  but  only  in  respect  to  each  of  the 
several  matters  mentioned.  In  this  case  an  encumbrance  for 
three  thousand  dollars  was  placed  on  the  buildings  insured 
about  eleven  months  after  the  policy  was  issued;  and  this 
fact  rendered  the  policy  void,  unless  this  encumbrance  was 
consented  to  by  the  company,  or  the  breach  of  the  policy 
occasioned  by  the  encumbrance  was  waived  by  it.  It  does 
not  appear  that  Mr.  Taylor  did  or  said  anytliing  about  the 
policy,  or  assumed  to  act  for  or  represent  the  company  in  any 
respect  concernifig  it,  after  he  had  issued  it. 

The  plaintiff's  counsel  contended  that  inasmuch   as  Mr. 
Taylor,  the  agent  of  the  company  who  issued  the  policy,  nego- 
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tiated  the  loan  of  the  three  thousand  dollars  secured  by  the 
mortgage  for  the  insured,  and  witnessed  the  mortgage  and 
took  the  acknowledgment  of  it  as  a  notary,  and  as  he  did  not 
notify  the  assured  that  the  policy  was  avoided  by  the  mort- 
gage, and  did  not  return  or  offer  to  return  the  unearned  por- 
tion of  the  premium,  the  company  had  therefore  waived  the 
forfeiture,  and  now  that  a  loss  has  occurred,  cannot  be  heard 
to  insist  upon  it.  The  answer  to  this  contention  is  found  in 
the  fact  that  by  the  terms  of  the  policy  Mr.  Taylor,  as  local 
agent  at  the  place  of  its  issue,  was  not  authorized  to  alter  any 
of  its  conditions,  and  the  insured  is  bound  by  this  condition 
of  the  policy,  and  any  attempted  waiver  by  such  agent  merely 
by  virtue  of  such  agency,  subsequent  to  the  signing  of  the  pol- 
icy, is  a  nullity:  Hankins  v.  Rockford  Ins.  Co.,  70  Wis.  1,  and 
numerous  authorities  there  cited.  Besides,  there  is  no  proof 
of  any  act  or  acts  or  declaration  on  the  part  of  the  agent,  Tay- 
lor, from  which  such  consent  or  waiver  can  be  inferred.  The 
agent  testified  that  nothing  was  said  by  the  insured  when  the 
mortgage  was  given  about  the  policy;  that  it  did  not  occur  to 
him  until  after  the  fire,  having  passed  out  of  his  mind.  There 
is  nothing  to  show  that  the  company  ever  had  notice  of  the 
existence  of  the  mortgage  until  after  the  loss.  There  is  there- 
fore no  ground  for  claiming  that  the  company  ever  consented 
to  the  mortgage,  or  waived  the  forfeiture  caused  by  its  execu- 
tion. The  case  of  Bosworth  v.  Merchants'  F.  Ins.  Co.,  80  Wis. 
393,  and  cases  there  cited,  is  decisive  against  the  plaintiflF. 
Cole,  C.  J.,  in  that  case,  said  that  "  the  evidence  of  waiver  of 
forfeiture  ought  to  be  reasonably  clear  and  certain,"  and  held 
the  evidence  in  that  case,  which  afforded  some  slight  ground 
for  the  contention  of  waiver,  entirely  insufficient,  and  added 
that  the  proof  of  waiver  in  that  case  was  no  stronger  than  in 
Engebretson  v.  Hekla  F.  Ins.  Co.,  58  Wis.  301,  and  Knudson  v. 
Hekla  F.  Ins.  Co.,  75  Wis.  198,  and  said:  "We  do  not  recollect 
any  case,  where  the  evidence  of  waiver  was  as  weak  and  un- 
satisfactory as  the  one  before  us,  where  the  company  has  been 
held  liable." 

Inasmuch  as  the  policy  was  an  entire  and  indivisible  con- 
tract, the  claim  under  it  for  the  loss  of  personal  property 
must  share  the  same  fate  as  that  for  the  buildings  in  which  it 
was  required  to  be  in  order  to  be  within  the  protection  of  the 
policy. 

For  these  reasons,  the  judgment  of  the  circuit  court  must  be 
reversed,  and  the  cause  remanded  for  a  new  trial. 
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By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  for  a  new  trial. 

Whbre  Sbteral  Different  Houses,  situate  on  different  farms,  are  insured 
in  one  policy,  each  for  a  separate  amount,  the  policy  stating  the  premium  and 
the  gross  sum,  the  contract  of  insurance  is  regarded  as  divisible,  so  that  if 
there  is  a  breach  of  condition  as  to  one  of  the  houses,  the  policy  is  not  thereby 
aroided  as  to  the  others:  Loomis  v.  Rockford  Im.  Co.,  77  Wis.  87;  20  Am.  St. 
Rep.  96.  This  case  was  again  before  the  supreme  court  of  the  state,  and  the 
opinion  of  the  court  may  be  found  in  81  Wis.  366.  On  the  retrial  of  the  case, 
after  its  first  reversal,  it  was  insisted  by  the  counsel  for  the  defendant  that 
the  opinion  of  the  appellate  court  sanctioned  "  the  introduction  of  testimony 
aliunde  the  policy  to  show  that  the  insured  property  belonged  in  different 
classes,  upon  which  different  rates  of  interest  are  charged;  and  that  fact  being 
proved,  the  legal  inference  therefrom  is,  that  the  premium  named  in  the  pol- 
icy is  an  average  one,  or  a  compromise  between  higher  and  lower  rates,  which 
render  the  premium,  and  necessarily  the  risk  also,  entire  and  indivisible." 
The  trial  court  accepted  this  construction  of  the  opiuion  upon  the  former 
appeal,  and  admitted  evidence  in  favor  of  the  defendant  to  show  that  differ- 
ent rates  of  insurance  were  charged  "by  insurance  companies,  and  that  the 
premium  expressed  in  the  policy  in  suit  was  the  average  between  higher  and 
lower  rates,  which  rendered  the  contract  on  insurance  entire,  and  necessarily 
defeated  the  rale."  The  appellate  court  decided  this  action  of  the  trial  court 
to  have  been  erroneous,  and  reversed  the  judgment  in  favor  of  the  defend- 
ant, founded  thereon,  saying:  "Whether  parol  testimony  is  admissible  to 
■how  that  a  written  contract  which  we  have  held  to  be  on  its  face  divisible 
is  in  fact  indivisible  because  of  an  understanding  between  the  parties  when 
they  made  it,  which  is  not  expressed  in  the  writing,  was  not  determined  or 
suggested  on  the  former  appeal,  and  will  not  be  determined  here.  But  it 
seems  quite  appirent  that  the  admission  of  such  testimony  comes  danger- 
ously  near  violatin  j  the  rule  that  parol  testimony  of  antecedent  negotiations 
or  agreements  is  inadmissible  to  contradict  or  vary  the  terms  of  the  written 
contract.  If,  without  fraud,  the  writing  fails  to  express  the  real  agreement 
of  the  parties,  the  safer  course  is  to  apply  to  the  court  for  a  reformation 
thereof.      In  such  a  proceeding  tlie  parol  testimony  would  be  admissible." 

IsscRANCR — Reprr-^entatioss  AS  TO  Encumbi:  vNCES. — A  policy  of  in- 
■nrance  is  avoided  by  the  existence  of  a  mortgage  on  a  part  of  the  property 
inaured,  where  the  applicant  represented  that  the  property  was  free  from  en- 
eombranoe,  and  it  was  provided  in  the  policy  that  it  should  become  Toid 
■hould  there  be  any  material  concealment:  Oouldv.  York  County  etc.  Ins.  Co., 
47  M<^.  403;  74  Am.  Dec.  494,  and  note.  A  misrepresentation  by  the  assured 
that  the  insured  property  is  not  encumbered,  in  answer  to  a  direct  question, 
will  avoid  the  policy:  Clark  r.  New  England  etc.  In*.  Co.,  6  Cash.  S42;  fiS 
Am.  Dec.  44,  and  note;  WeMchester  etc.  Ins.  Co.  v.  Weaver,  70  Md.  6S7.  If 
the  assured,  in  negotiating  for  a  policy  with  an  insurance  company,  truly 
stated  the  condition  of  the  property  and  the  encumbrances  thereon,  the  com- 
pany cannot  avoid  liability  by  those  enenmbrances  heing  in  contravention  of 
the  stipulations  of  the  policy:  Phoenix  Int.  Oo.  v.  Copeland,  86  Ala.  S6I.  As 
to  when  representations  are  ws'-^^^.iea  in  contracts  of  insurance,  see  note  to 
OUndale  Woolen  Co.  ▼.  /'rotet^.4on  Int.  Co.,  64  Am.  Dec.  320;  extended  note 
to  BurriU  v.  Saratoga  tic  Int.  Co.,  40  Am.  Dec.  349.     As  to  the  distinction 
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between  representations  and  warranties,  see  note  to  Fowler  t.  jEtna  etc,  Ina. 
Co.,  16  Am.  Deo.  463. 

Insuranck  —  Entihitt  or  Contract.  — A  policy  of  insurance  is  void  aa 
to  the  goods  as  well  as  the  store,  where  it  is  upon  a  store  and  goods,  and  the 
property  was  represented  to  be  unencumbered,  when  in  fact  a  mortgage  ex- 
isted upon  the  store:  Gould  v.  Tork  County  etc.  Ina.  Co.,  4n  Me.  403;  74  Am. 
Deo.  494,  and  extended  note;  Western  Assur.  Co.  v.  Stoddard,  88  Ala.  606; 
-Basex  Sav.  Bank  ▼.  Meriden  etc  Ina.  Co.,  57  Conn.  335.  Though  insurance 
ia  distributed  to  the  different  items  of  insured  property,  the  contract  is  in- 
divisible if  its  breach  as  to  one  item  of  the  property  affects  the  other  items 
by  increasing  the  risk  thereon:  Loomia  r.  Rockford  Ina.  Co.,  77  Wis.  87;  20 
Am.  St.  Rep.  96,  and  note.  The  decisions  maintaining  the  indivisibilty  of 
contracts  of  insurance  apon  separate  and  distinct  parcels  of  property,  while 
still  in  the  majority,  are  not  so  decidedly  so  as  formerly;  on  the  contrary,  the 
courts  of  several  states  hare  manifested  a  determination  to  treat  such  con- 
tracts as  divisible,  and  to  hold  that  a  breach  of  condition  as  to  one  class  of 
property  does  not  necessarily  terminate  the  contrMt  as  to  other  property 
respecting  which  no  breach  of  condition  has  occurred:  Loomia  v.  Roehford 
Ina.  Co..  77  Wis.  87;  20  Am.  St.  Rep.  96;  Pkotnix  Ina.  Co.  r.  Picket,  119  Ind. 
155;  12  Am.  St.  Rep.  393;  Oerman  Ina.  Co.  t.  Fairbanks  32  Nek  760;  ante, 
p.  459. 
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[81  WiscoNSiH,  66S.] 

RaH^ROADS  —  IlfJTTKT  TO  EmpLOTKE  —  EviDBNOB  OF  CONTRIBUTOBT  NeQLI- 
OBNCB.  —  When  a  railroad  emploj^ee  engaged  in  the  company's  yard  is 
stmck  and  killed  by  a  switch-engine,  alleged  to  have  been  running  at  an 
unlawful  rate  of  speed  at  the  time  of  the  accident,  evidence  that  it  was 
the  universal  custom  in  that  yard  to  run  switch-engines  faster  than  the 
lawful  rate  of  speed,  and  that  the  deceased  well  knew  it,  is  admissible 
on  the  question  of  his  contributory  negligence,  in  an  action  against  the 
company  to  recover  for  the  injury. 

If  ASTER  ASD  Servant  —  Risk  Assumed  by  Sbrvaht  —  Contributort 
Neoliobncb.  —  In  an  action  to  recover  for  the  death  of  an  employee, 
alleged  to  have  been  caused  by  the  negligence  of  the  master,  the  fact 
that  such  employee  knew  of  the  habitual  use  of  his  employer's  machinery 
in  a  particularly  dangerous  and  unlawful  way,  and  remained  in  the  ser- 
vice without  objection,  is  evidence  of  contribntory  negligence  on  the 
part  of  the  employee. 

Damaqes  fob  Dbath  Caused  bt  NEOLiasMCB  —  Children. — In  an  a-^tion 
to  recover  damages  for  the  death  of  a  married  man,  caused  by  the  negli- 
gence of  his  employer,  the  fact  that  he  left  children  surviving,  whose 
support  will  be  thrown  upon  his  widow,  may  be  shown  in  evidence  and 
considered  by  the  jary,  but  the  damages  recoverable  are  those  which  the 
widow  has  suffered  alone,  and  not  such  as  may  have  been  suffered  by 
"  her  and  her  children. " 

Action  to  recover  damages  for  the  death  of  A.  D.  McCad- 
den, who  was  run  over  and  killed  by  a  switch-engine  in  the 
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yard  of  the  Wisconsin  Central  Railroad  Company.  At  the 
time  of  the  accident,  deceased  was  employed  as  a  fireman  on 
another  switch-engine  in  said  yard,  and  had  left  his  engine 
and  started  across  the  yard  to  get  his  dinner.  The  remaining 
facts  appear  in  the  opinion. 

Howard  Morris  and  Thomas  H.  QUI,  for  the  appellants. 

0.  W.  Bird,  and  Lamoreux  and  Park,  for  the  respondent. 

WiNSLOW,  J.  The  railroad  yard  in  which  the  accident  oc- 
curred was  within  the  limits  of  the  city  of  Stevens  Point,  and 
was  crossed  by  several  streets.  One  of  the  elements  of  negli- 
gence which  the  jury  found,  and  upon  which  the  plaintiff  be- 
low based  her  right  to  recover,  was,  that  the  switch-engine 
which  ran  over  the  intestate  was  being  driven  at  a  negligently 
high  rate  of  speed,  or  considerably  more  than  six  miles  an 
hour,  contrary  to  the  terms  of  section  1809  of  the  Revised 
Statutes.  Upon  the  trial,  the  defense  offered  to  prove  that  it 
was  the  universal  custom  in  the  yard,  before  and  at  the  time 
of  the  accident,  to  run  switch  engines  in  doing  the  yard-work 
much  faster  than  six  miles  an  hour,  and  that  the  deceased 
well  knew  it.  This  proof  was  objected  to,  and  the  objection 
sustained,  and  this  ruling  presents  the  first  question  to  be 
passed  upon.  It  is  said,  in  support  of  the  ruling,  that  such  a 
custom  would  be  unlawful,  and  that  proof  of  a  constant  vio- 
lation of  law  cannot  be  available  as  a  defense.  This  is  un- 
doubtedly true,  and  were  this  the  question  presented  here, 
we  should  probably  have  no  difficulty  in  affirming  the  ruling 
below.  But  it  was  not  the  bare  fact  that  engines  habitually 
ran  faster  than  six  miles  per  hour  which  the  defense  oflFered 
to  show;  they  offered  to  prove  that  the  deceased  well  knew 
this  fact.  Now,  while  the  custom  of  running  switch-engines 
at  an  illegal  or  dangerous  rate  of  fipeed  is  no  defense,  it  is 
quite  apparent  that  if  the  deceased  knew  that  the  engines  in 
the  yard  constantly  were  operated  at  such  a  rate  of  speed, 
and  chose,  without  objection,  to  remain  in  his  employment, 
it  was  entirely  competent  to  prove  the  two  facts,  as  bearing 
on  the  extent  of  the  risk  which  the  deceased  voluntarily  as- 
sumed. The  defendants  could  not  be  relieved  of  responsibil- 
ity by  the  single  fact  that  they  were  in  the  habit  of  running 
their  engines  with  reckless  and  unlawful  speed,  but  the  degree 
of  care  required  of  the  intestate  would  be  legitimately  afl't'cted 
by  the  fact  that  deceased  knew  of  the  speed  constantly  used. 
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and  chose  to  remain  in  his  employment,  and  subject  to  the  dan- 
ger, without  objection.  It  is  not  proof  of  an  illegal  custom  as 
a  defense,  but  proof  that  an  employee  knew  of  the  habitual 
use  of  his  employer's  machinery  in  a  particular  and  danger- 
ous way,  and  remained  in  the  service  without  objection.  The 
custom  does  not  affect  the  right  of  action,  but  the  knowing 
acquiescence  therein  may  do  so.  The  evidence  offered  should 
have  been  received. 

The  court  charged  the  jury,  on  the  subject  of  damages,  that 
the  damages  "  must  be  the  money  value  only  to  her  and  her 
children  which  the  life  of  the  deceased  was  worth  to  her  and 
them  on  the  day  of  his  death."  The  same  idea  is  repeated  in 
other  parts  of  the  charge.  This  was  error.  The  fact  that 
there  are  children  left  surviving,  whose  support  will  be  thrown 
on  the  plaintiff,  is  proper  to  be  shown  in  evidence,  and  to  be 
considered  by  the  jury;  but  the  damages  recoverable  are 
those  which  the  widow  has  suffered,  not  those  which  the  chil- 
dren have  suffered. 

It  follows  from  these  views  that  there  must  be  a  new  trial. 

By  the  Court.  Judgment  of  the  circuit  court  reversed,  and 
cause  remanded  for  a  new  trial. 


Railroad  Companies  —  Injury  to  EHPtoTEE  —  CoNTRiBnroRT  Neoli- 
OENCE.  — Disobedience  to  rules  will  disable  aa  employee  from  recovering  dam- 
ages for  an  injury  of  which  that  disobedience  was  wholly  or  partially  the 
cause:  Darracott  v.  Chesapeake  etc.  R.  R.  Co.,  83  Va.  2SS;  5  Am.  St.  Rep.  266; 
La  Croy  v.  New  York  etc.  R'y  Co.,  132  N.  Y.  570.  But  if  it  appears  that  the 
company  knew  of  the  habitual  violation  of  the  rule,  disobedience  to  which 
caused  the  injury,  and  acquiesced  in  that  violation  in  such  a  way  as  practi- 
cally to  abrogate  the  rule  itself,  the  employee  can  recover:  Barry  v.  Hannibal 
etc.  R'y  Co.,  98  Mo.  62;  14  Am.  St.  Rep.  610;  Sloan  v.  Georgia  Pae.  R'y  Co., 
86  Ga.  15;  Schaub  y.  Hannibal  etc.  R'y  Co.,  106  Mo.  74. 

Injuries  to  Emplotkes — Effect  of  Employee's  Knowledge  of  Danger. 
—  Wheu  a  servant  accepts  an  employment  with  full  knowledge  of  its  risks,  and 
continues  therein  after  having  had  his  attention  specially  called  to  the  alleged 
source  of  the  accident  by  which  he  is  afterwards  injured,  no  recovery  can  be 
had  against  the  master  for  such  injury:  Titiu  v.  Bradford  etc.  R.  R.  Co.,  136 
Pa.  St.  618;  20  Am.  St.  Rep.  944;  Georgia  Padfic  R'>i  Co.  v.  Davis,  92  Ala. 
300;  25  Am.  St.  Rap.  47;  Atcluson  etc.  R'y  Co.  v.  Schroeder,  47  Kan.  316. 
But  if  the  employer  is  aware  of  the  existence  of  the  danger,  he  will  not  be 
absolved  from  liability,  though  the  employee,  after  becoming  acqaainted  with 
the  negligent  way  in  which  his  employer's  business  was  conducted,  continued 
to  work  for  him:  Richmond  etc.  R'y  Co.  v.  Norment,  84  Va.  167;  10  Am.  St. 
Rep.  827.  See  note  to  last-mentioned  case,  p.  835,  for  additional  authorities; 
also  notes  to  PwUr  v.  WeaUm  JV.  C.  R.  R.  Co.,  2  Am.  St.  Bep.  278,  279; 
Qui/ etc  R'y  Co.  v.  Donnelly,  8  Am.  St.  Rep.  6ia 
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Dakaobs  tor  Dbath  Causkd  bt  Nkglioknob  —  EviDiiroi  Admissible. 
—  Widow  luing  to  recover  for  death  of  husband  may  testify  m  to  the  number, 
and  agu  of  her  minor  children:  Tetherow  t.  SL  Joseph  «tc.  Ry  Co.,  98  Mo. 
74;  14  Am.  St.  Rep.  617;  8otd«r  t.  St.  Lottu  etc  £'y  Co.,  100  Mo.  673;  I8r 
▲a.  St  B«t.  724. 


WbLOOMB    V,    MiTOHBLL. 
(81  wiecoNuv,  fiee.] 

Plbadzko  —  Fkaud  ttpok  CREDrroaa.  —If  a  sheriff,  raed  for  oonrerting 
obatteU,  joatifies  aa  such  sheriff  under  a  judgment  and  execution  against 
H.,  and  arers  that  the  property  alleged  to  have  been  converted  was  the 
property  of  H.,  and  liable  to  seizure  and  sale  under  the  execution  against 
him,  thaM  averments  are  sufficient  to  allow  the  defendant  to  introduce 
evidence  tending  to  prove  that  the  transfer  from  H.,  under  which  the 
plaintiff  claimed  title,  was  fraudulent  aud  void  &»  against  H.'b  creditors. 

BviDBNCi.  —  Declarations  o?  a  Vxxdor  Madb  Arrxs  He  has  Tran»- 
FBRRRD  Property  are  not  admissible,  ai  against  his  transferee,  to  im- 
peach the  transfer. 

PsAoncE  —  Exceptions  to  Judge's  Charge.  —  A  bill  of  exceptions  which 
shows  that  certain  requests  were  made  for  instructions  to  a  jury,  and 
that  "  each  and  every  of  such  instructions  asked  for  the  judge  refused. 
to  give,  except  aa  given  in  the  general  charge,  and  the  defendants,  by 
their  counsel,  then  and  there  duly  excepted,"  and  the  general  charge  ex- 
tends over  thirteen  pages,  the  exception  is  not  sufficiently  specific  and 
certain. 

Chattel  Mortgages.  —  A  Privatk  Sale  of  Chattels  by  a  Mortoaoeb, 
without  Giving  Previous  Notice  thereof,  as  required  by  statute,  is  not 
void.  The  statute  was  enacted  for  the  protection  of  the  mortgagor,  and 
ha  may  waive  its  benefit,  and  elect  not  to  claim  it. 

Action  against  the  defendants,  Mitchell  and  Goult,  who 
were  respectively  sheriff  and  deputy  sheriff,  for  the  wrongful 
conversion  of  personal  property.  The  defendants  in  their  an- 
swer alleged  an  execution  issued  on  a  judgment  in  favor  of  one 
Merrinoan  against  one  Hogle,  and  that  under  such  execution 
the  defendants,  acting  as  sheriff  and  deputy  sheriff,  seized  the 
property  described  in  the  complaint,  and  that  it  was  at  the 
time  the  property  of  Hogle,  and  liable  to  seizure  and  sale  under 
execution  against  him.  The  plaintiff's  title  was  based  upon 
numerous  chattel  mortgages  made  by  Hogle  to  certain  of  his 
creditort,  and  also  upon  a  sale  as  to  some  of  the  property 
made  by  Hogle  directly  to  the  plaintiff.  Defendants  insisted 
that  the  mortgages  and  bill  of  sale  which  were  necessary  to 
make  out  plaintiff's  title  were  void,  because  they  were  made 
with  a  view  to  hinder,  delay,  and  defraud  the  creditors  of 
Hogle.  of  whom  the  judgment  creditor,  Merriman,  had  been  one 

Am.  ST.  Rsr..  Vou  XXIX.  -6S 


914     '  Welcome  v.  Mitchell.  [WisconsiTi, 

ever  since  1887.  The  court,  however,  at  first  excluded  evi- 
dence offered  for  the  purpose  of  showing  the  fraudulent  charac- 
ter of  such  transfers,  but  afterwards,  during  the  trial,  rescinded 
its  ruling,  and  admitted  all  the  evidence  offered  for  that  pur- 
pose. The  debtor,  Hogle,  being  called  as  a  witness  on  behalf 
of  the  defendants,  testified  adversely  to  thera,  and  they  there- 
upon called  another  witness,  by  whom  they  sought  to  prove 
declarations  made  by  Hogle  after  the  execution  of  the  bill  of 
Bale  and  mortgages,  in  conflict  with  his  present  statements,  and 
tending  to  show  that  such  bill  and  mortgages  were  fraudulent, 
but  such  testimony  was  excluded.  Evidence  was  also  received 
to  show  that  no  immediate  delivery  or  continued  change  of 
possession  had  occurred  with  respect  to  the  property  embraced 
in  the  bill  of  sale,  and  also  tending  in  other  respects  to  im- 
peach plaintiff's  title  as  being  fraudulent  as  against  Hogle's 
creditors,  which  latter  testimony  conflicted  with  other  evi- 
dence offered  on  the  part  of  the  plaintiff  to  sustain  the  mort- 
gages and  bill  of  sale.  The  defendants  submitted  four  requests 
to  charge  the  jury,  two  of  which  the  appellate  court  regarded 
as  substantially  correct.  The  court  having  refused  to  give 
any  of  such  charges  as  requested,  the  bill  of  exceptions  stated 
that  "each  and  every  of  such  instructions  asked  for  by  the 
defendants  the  court  refused  to  give,  except  as  given  in  the 
general  charge,  and  the  defendants,  by  their  counsel,  to 
such  refusal  then  and  there  duly  excepted."  The  jury  re- 
turned a  verdict  for  the  plaintiff,  which  the  defendants  moved 
to  set  aside;  the  motion  was  denied,  and  judgment  entered  on 
the  verdict,  from  which  the  defendants  appealed. 

8.  A.  Coming  and  R.  W.  Hubbell^  for  the  appellants. 

Cote,  Jones,  and  Sanborn,  for  the  respondent. 

PiNNEY,  J.  1.  The  answer  of  the  defendants  was  sufficient, 
within  the  decisions  of  this  court  from  the  earliest  period,  to 
allow  them  to  give  evidence  to  show  that  the  title  of  the  plain- 
tiff was  fr-audulent  and  void  as  against  Hogle's  creditors,  and 
as  against  the  defendants  seizing  it  under  valid  process  for 
the  satisfaction  of  his  debt  to  Merriman,  although  the  answer 
did  not  contain  any  express  allegations  of  its  fraudulent  char- 
acter. It  was  enough  for  the  defendants,  as  ofiicers,  to  plead 
their  process,  and  to  allege,  as  they  did,  that  the  property 
seized  by  them  was,  at  the  time,  the  property  of  the  debtor  in 
the  execution,  and  liable  to  seizure  and  sale  under  it:  Martin 
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V.  Watson,  8  Wis.  315;  Blakeslee  v.  Rossman,  44  Wis.  553-555. 
Some  evidence  was  offered  for  the  purpose  of  showing  fraud 
in  the  plaintiff's  title  as  against  Hogle's  creditors,  and  ex- 
cluded; but  the  circuit  judge  reconsidered  the  ruling,  and 
decided  that  such  evidence  was  admissible  under  the  answer, 
and  thereafter  received  all  proper  evidence  tendered  by  the 
defendants  on  that  point.  It  does  not  appear  that  the  defend- 
ants were  prejudiced  by  the  ruling  complained  of,  and  under 
the  circumstances,  we  think  they  cannot  maintain  their  assigr- 
ment  of  error  in  this  respect.  It  is  proper  to  observe,  in  this 
connection,  that  the  defendants  sought,  by  their  cross-exam- 
ination of  the  plaintiff  when  he  was  a  witness  in  his  own 
behalf  to  make  out  his  case,  to  elicit  some  evidence  to  the 
same  effect;  but  the  inquiry  was  not  pertinent  to  any  matter 
testified  to  by  him  on  his  direct  examination,  and  was  not, 
therefore,  properly  cross-examination;  and  besides,  the  de- 
fendants had  not  then  entered  upon  their  defense,  and  it  did 
not  then  appear  that  they  represented  the  rights  of  Merriman 
as  a  creditor  of  Hogle.  The  ruling  of  the  circuit  court  sus- 
taining objections  to  the  inquiry  as  then  proposed  was  mani- 
festly correct. 

2.  The  evidence  offered  to  show  that  Hogle,  the  judgment 
debtor  under  the  execution,  after  the  execution  of  the  mort- 
gages and  bill  of  sale,  made  statements  at  variance  with  his 
testimony  as  a  witness  for  the  defendants,  and  which  also 
tended  to  show  that  the  plaintiff's  title  was  fraudulent,  was 
so  clearly  inadmissible  as  not  to  require  comment.  The  de- 
fendants could  not  thus  impeach  their  own  witness,  nor  could 
they  give  in  evidence  Hogle's  subsequent  declarations  to  im- 
peach the  mortgages  and  bill  of  sale  theretofore  executed: 
Greenl.  Ev.,  sec.  444  a;  Norton  v.  Kearney,  10  Wis.  443;  Bates 
V.  Ableman,  13  Wis.  644;  Grant  v.  LewU,  14  Wis.  487;  80  Am. 
Dec.  785. 

3.  The  court  submitted  the  question  to  the  jury  as  to  the 
bona  fide*  of  the  bill  of  sale  in  terms  quite  as  favorable  to  the 
defendants  as  they  had  a  right  to  ask,  and  the  general  charge 
of  the  court  was  quit«  elaborate,  and  all  exceptions  taken  to 
it,  in  view  of  the  evidence,  are  untenable.  The  exception  to 
the  refusal  of  the  court  to  give  the  four  instructions  asked  by 
defendants  is  to  the  refusal  to  give  them,  except  as  given  in  the 
general  charge,  which  extends  over  thirteen  printed  pages,  the 
requested  instructions  covering  three  additional  pages.  This 
exception  is  not  sufficiently  specific  and  certain.     To  asct-r- 
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tain  whether  there  is  any  ground  for  it  requires  a  careful  and 
oritical  comparison  in  all  particulars  of  the  requested  instruc- 
tions with  the  entire  charge.  The  exception  is  clearly  un- 
availing. The  office  of  an  exception  is  to  point  out  the  ruling 
or  decision  excepted  to  with  clearness  and  common  certainty. 

4.  The  objection  to  the  plaintiff's  title  to  a  part  of  the  prop- 
erty in  question,  that  it  was  derived  by  a  private  sale  from 
the  mortgagee  under  one  of  the  chattel  mortgages,  without 
previous  notice  given  thereof,  contrary  to  the  provisions  of 
chapter  294,  Laws  of  1887,  and  is  therefore  void,  is  not  well 
taken.  This  statute  was  designed  for  the  protection  of  the 
mortgagor,  and  he  may  waive  the  benefit  of  the  statute  or  elect 
not  to  claim  it:  Stevens  v.  Breea,  75  Wis,  600. 

Upon  the  questions  of  fact  involved,  there  being  a  conflict 
of  evidence  and  sufficient  evidence  to  support  the  verdict,  it 
cannot  now  be  disturbed.  We  do  not  perceive  any  error  in 
the  case  of  which  the  defendants  can  complain. 

By  the  Coubt.  The  judgment  of  the  circuit  court  is  af- 
firmed.   

KviDENCi  —  Declarations  or  Grantor  aitbr  Tbansfbr,  whkther  Ad- 
missible TO  Invalidate  Transfer.  — The  acts  and  declarations  of  a  grantor 
subsequent  to  his  deed  cannot  be  received  in  evidence  to  invalidate  it:  Dud- 
ley  V,  Hurst,  67  Md.  44;  1  Am.  St.  Rep.  368;  Baker  v.  Haskell,  47  N.  H. 
479;  93  Am.  Dec.  456,  and  note;  Oalland  v.  Jackman,  26  Cal.  79;  85  Am. 
Dec.  172,  and  note;  extended  note  to  Horton  v.  Smith,  42  Am.  Dec.  632; 
Seville  v.  Jones,  74  Tex.  148.  The  declarations  of  a  vendor,  made  at  the  time 
of  the  purchase,  that  a  street  abutted  on  one  of  the  lines  of  the  land  sold,  are 
admissible  against  his  heirs,  who  claim  title  to  show  a  dedication  to  publia 
use  by  th«  ancestor:  Burnett  ▼.  Harrington,  70  Tex.  213. 

Bills  o»  Exceptions —  Sufficiency  of.  — A  bill  of  ezceptloni  should  be 
80  full  in  its  statements  that  the  errors  complained  of  appear  from  the  alle- 
gations of  the  bill  itself:  Quintana  v.  State,  29  Tex.  App.  401;  25  Am.  St. 
Rep.  730. 

Chattel  Mortgaoes. — Sales  by  Mortoaobb:  See  note  to  Wygal  v. 
Bigelow,  16  Am.  St.  Rep.  499.  Where  a  mortgagee  of  goods  which  were 
subject  to  the  elaims  of  other  creditors  sold  the  goods  at  private  sale,  he  was 
held  to  acoount  to  snob  oreditors  for  the  ralae  of  the  goods:  Lininger  v. 
Her<m,  '2Z  Nebb  197. 
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England  v.  Westchester  Firb  Insubanob  Co. 

[81  Wisconsin,  583.] 

Iksobance  —  Vacant  and  Unoccdpiid  Prehisks. — If  a  policy  of  inaur- 
ance  declares  that  it  shall  be  roid  if  the  building,  if  inteadad  for  occu- 
pancy by  the  owner  or  tenant,  be  or  become  vacant  or  nnoocupied,  and 
so  remaia  for  ten  days,  and  the  building  is  vacant  when  it  is  issued,  it 
IB  valid,  and  so  continues  for  the  period  of  ten  days,  after  which,  if  the 
building  remains  vacant  and  unoccupied,  the  policy  ceases  to  be  in 
force,  and  no  recovery  can  be  had  thereon  for  the  destruction  of  the 
property  by  fire  after  the  period  of  ten  days  has  elapsed,  and  while  it 
remains  vacant  and  unoccupied,  the  insurer  never  having  consented  to 
its  continuing  vacancy. 

Inscrance.  —  Waiver  of  Condition  against  a  Bctildino  Continuing  Va- 
CANT  for  ten  days  will  not  be  presumed  from  the  mere  fact  that  it 
was  vacant  when  the  insurance  was  effected,  when  nothing  whatever 
occurred  or  took  place  between  the  parties  upon  this  subject  at  the  time, 
or  thereafter,  before  the  loss. 

Imsubancb.  —  The  Fact  that  a  Previous  Policy  on  th«  Sam«  Property 
DID  NOT  Contain  Any  Condition  against  the  property  being  vacant 
and  nnoocupied  does  not  prevent  such  condition  from  being  operative, 
when  there  is  no  pretense  of  fraud  or  mistake,  and  the  assured  had 
ample  opportunity  to  examine  his  policy  and  learn  its  contents. 

L.  A.  Doolittle  and  R.  W,  Barger,  for  the  appellant.        ' 
Baker  and  Helms,  for  the  respondents. 

PiNNEY,  J.  The  liability  of  the  defendant  depends  upon 
the  proper  construction  of  the  condition  contained  in  the  pol- 
icy issued  by  it,  that  it  should  be  void  ir  the  barn  described 
in  it,  *'  whether  intended  for  occupancy  by  owner  or  tenant, 
be  or  become  vacant  or  unoccupied,  and  so  remain  for  ten 
days,"  unless  otherwise  provided  by  an  agreement  indorsed 
on  or  added  to  the  policy.  The  premises  were  vacant  and 
unoccupied  at  the  date  of  the  policy,  and  so  remained,  without 
the  knowledge  or  consent  of  the  company,  until  the  loss  in 
question  occurred. 

The  clause  *'  whether  intended  for  occupancy  by  owner  or 
tenant "  was  plainly  intended  to  give  the  same  effect  to  non- 
occupancy  or  failure  to  use  the  building  arising  from  the  act 
or  omission  of  a  tenant,  upon  a  policy  issued  to  the  owner,  as 
if  it  occurred  by  reason  of  the  act  or  omission  of  the  owner 
himself  The  substance  of  the  warranty  contained  in  the 
policy,  which  was  continuing  in  its  nature,  was  aimed,  not 
against  mere  vacancy  or  non-occupancy  existing  at  any  par- 
ticular period,  —  whether  at  the  date  of  the  policy  or  at  any 
subsequent  time,  —  as  affecting  the 'risk,  but  against  the  ex- 
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istence  of  such  a  condition  of  the  building,  continuing  for  ten 
days  at  any  time  after  the  policy  was  issued.  If  the  building 
was  vacant  and  unoccupied  at  the  date  of  the  policy,  the  in- 
sured, within  ten  days,  might  use  and  occupy  it  so  as  to  save 
the  policy.  No  good  reason  can  be  suggested  why  vacancy 
or  non-occupancy  should  be  attended  with  any  greater  effect 
if  it  existed  at  the  date  of  the  policy  than  if  occurring  at  any 
subsequent  period,  when,  to  be  effective  as  a  breach  of  warranty 
and  consequent  forfeiture,  it  was  necessary  it  should  continue 
for  ten  days.  We  think  that  by  a  fair  grammatical  construc- 
tion of  the  language  the  clause  "  and  so  remain  for  ten  days  " 
applies  as  well  to  the  present  as  to  the  future  condition  of  the 
property.  Any  other  construction  seems  foreign  to  the  inten- 
tion of  the  parties  as  manifested  by  the  language  used,  and 
would  result  in  making  the  policy  void  ab  initio,  — a  construc- 
tion to  be  avoided  if  the  language  is  reasonably  susceptible  of 
any  other  meaning.  The  language  of  the  policy  should  not 
only  be  construed  most  strictly  against  the  insurer  who  has 
issued  it,  and  in  favor  of  the  insured,  but  so  as  to  render  the 
contract  valid  and  operative:  Kircher  v.  Milwaukee  M.  M.  Ins. 
Co.f  74  Wis.  473,  and  cases  there  cited;  Darrow  v.  Family 
Fund  Soc,  116  N.  Y.  544;  Coyne  v.  Weaver,  84  N.  Y.  386.  If 
the  construction  we  have  given  to  the  policy  is  correct,  then 
the  clause  in  question  was  violated  by  the  building  insured 
under  it  remaining  vacant  and  unoccupied  for  ten  days,  and 
the  consequence  is,  that  the  policy  became  void,  and  no  recov- 
ery can  be  had  on  it. 

On  behalf  of  the  respondents  it  is  claimed  that  as  the  prem- 
ises were  vacant  and  unoccupied  at  the  date  of  the  policy,  it 
is  to  be  presumed  that  the  insurer  knew  of  the  fact,  or  is 
chargeable  with  knowledge  of  it,  and  is  deemed  to  have  waived 
the  requirement  in  question.  Neither  the  argument  nor  the 
cases  cited  meet  the  necessity  of  the  case;  for  it  may  well  be 
said  that  actual  knowledge,  at  the  time  of  issuing  the  policy, 
of  existing  facts  that  by  the  terms  of  the  policy  would  pre- 
vent it  from  attaching,  and  render  it  void  from  its  incep- 
tion, will  amount  to  a  waiver  of  stipulations  in  the  policy 
in  relation  thereto;  but  it  cannot,  we  think,  be  successfully 
maintained  that,  conceding  that  knowledge  of  vacancy  or 
non-occupancy  is  to  be  imputed,  as  a  matter  of  law,  to  the 
insurer,  there  is  any  implied  consent-  to  the  continuance  of 
such  condition  of  the  premises,  or  that  the  insurer  is  thereby 
affected  with  notice  that  they  so  continued  and  remained 
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thereafter  vacant  and  unoccupied,  contrary-  to  the  express 
continuing  warranty  or  condition  on  that  subject  contained 
in  the  policy.  Under  the  policy  in  question,  it  was  clearly 
the  duty  of  the  insured  to  make  good  their  warranty  in  this 
respect,  and  they  knew  perfectly  well  that  they  had  failed  to 
do  80.  Nothing  took  place  between  the  parties  on  the  sub- 
ject. There  is  no  reason  for  imputing  to  the  insurer,  as  a 
matter  of  law,  knowledge  of  the  breach  of  the  stipulation  ia 
regard  to  the  occupancy  or  use  of  the  premises,  for  there  is 
nothing  inconsistent  in  the  fact  of  existing  vacancy  or  non- 
occupancy  with  the  express  stipulation  of  an  executory  char- 
acter that  it  shall  not  so  continue  for  ten  days;  for  such  mere 
implied  knowledge  at  the  date  of  the  policy  cannot  be  con- 
strued into  a  consent  that  it  shall  continue  for  a  longer  period, 
contrary  to  the  express  stipulation  of  the  parties.  There  is 
therefore  no  ground  for  saying  that  the  insurer,  after  having 
taken  the  stipulation  in  question,  took  the  chances  as  to 
whether  the  insured  complied  with  it.  Failure  to  comply 
with  the  policy  in  this  respect  terminated  all  liability  under 
it.  The  construction  we  have  thus  placed  upon  the  policy  is 
the  most  beneficial  one  for  the  insured.  Under  it  the  policy 
attached  at  once  to  the  risk,  when  otherwise  it  would  be  void 
in  its  inception,  and  the  insured  had  ten  days  within  which 
to  make  good  the  condition  of  the  policy  in  respect  to  use  or 
occupancy. 

The  respondents'  counsel  place  reliance  upon  the  case  of 
Short  V.  Home  Ins.  Co.,  90  N.  Y.  16,43  Am.  Rep.  138,  upon 
which  mainly  it  is  understood  the  case  was  decided  in  the  cir- 
cuit court.  In  this  case,  the  provision  was,  that  in  case  the 
premises  "  become  vacant  and  unoccupied,  and  so  remain,  with 
knowledge  of  the  assured,  without  notice  to  and  consent  of  the 
company  in  writing,"  the  policy  should  be  void.  The  prem- 
ises were  vacant  and  unoccupied  at  the  time  of  the  insurance, 
and  so  continued  until  tlie  building  was  destroyed  by  fire,  and 
it  was  held  that  there  was  a  breach  of  the  condition;  and  that 
wheq  the  insurer  fails  to  inquire  as  to  occupation,  unless 
there  is  proof  of  concealment,  it  is  not  evidence  of  bad  faith 
which  will  vitiate  the  policy;  and  that  where  no  statement 
is  made  in  the  policy  as  to  the  occupation,  it  must  be  assumed 
that  the  insurance  was  made  without  regard  to  occupation; 
and  the  court  held  that  it  was  a  question  of  fact  for  the  jury 
to  determine  whether  the  agent  of  the  insurer  knew  the  ooti- 
dition  of  the  premises,  and  regarded  the  matter  of  occupation 
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as  immaterial.  If  he  did  so,  then  the  condition  might  be  re- 
garded as  waived.  This  case  does  not  sustain  the  position 
that  notice  and  waiver  are  to  be  implied  from  the  fact  that 
"the  premises,  at  the  date  of  the  policy,  were  vacant  or  unoc- 
cupied. This  is  made  quite  clear  by  the  subsequent  cases  of 
Sanders  v.  Cooper,  115  N.  Y.  287;  12  Am.  St.  Rep.  801,  and 
Walton  V.  Agricultural  Ins.  Co.,  116  N.  Y.  322,  in  which  the 
-case  of  Short  v.  Home  Ins.  Co.,  90  N.  Y.  16,  43  Am.  Rep.  138, 
and  other  like  cases,  are  cited  and  considered. 

The  cases  oi  Commonwealth  v.  Hide  and  Leather  Ins.  Co.,  112 
Mass.  136,  17  Am.  Rep.  72,  and  Washington  Mills  E.  M.  Co. 
V.  Weymouth  &  B.  M.  F.  Ins.  Co.,  135  Mass.  505,  do  not  go 
beyond  holding  that  where  no  inquiry  is  made  as  to  title  and 
the  like,  and  no  representation  is  made  in  that  regard  by  the 
insured,  the  policy  will  not  be  avoided  without  showing  mis- 
representation or  concealment;  that  an  innocent  failure  to 
communicate  material  facts  will  not  avoid  it,  although  the 
policy  contains  the  provision  tl.at  "  the  assured  covenants 
that  the  representation  given  in  the  application  for  this  insur- 
ance contains  a  just,  full,  and  true  exposition  of  all  the  facts 
and  circumstances  in  regard  to  the  condition,  situation,  value, 
and  risk  of  the  property  insured,  so  far  as  the  same  are  known 
to  them;  and  that  if  any  material  fact  or  circumstance  shall 
not  have  been  fairly  represented,"  the  policy  shall  be  void. 
In  the  case  first  named  (112  Mass.  136;  17  Am.  Rep.  72),  the 
insurers  chose  to  issue  the  policy  on  their  own  examination, 
without  the  application  contemplated  by  the  provision  quoted. 
In  the  case  of  Philadelphia  Tool  Co.  v.  British  Am.  Assur.  Co., 
132  Pa.  St.  241,  much  relied  on  by  respondents,  the  policy, 
in  like  manner,  was  issued  without  written  request  describing 
the  interest  of  the  insured  in  the  building,  and  no  actual  rep- 
resentation was  made  by  him  on  that  subject;  and  it  was  held 
that  as  the  policy  could  be  avoided  only  on  the  ground  of 
fraud,  and  as  fraud  could  not  be  presumed,  the  court  ought  to 
assume,  for  the  purposes  of  that  issue,  that  the  policy  was  writ- 
ten upon  the  knowledge  of  the  insurer,  for  which  the  insured 
was  not  responsible. 

These  cases  fall  far  short  of  showing  that  there  was  or  could 
be  an  implied  waiver  of  the  continuing  condition  or  warranty 
4U3  to  future  use  or  occupation  in  this  case,  founded  upon  a 
mere  presumption  that  the  insurer  knew  that  the  premises 
were  vacant  and  unoccupied  at  the  date  of  the  policy,  when 
nothing  whatever  occurred  or  took  place  between  the  parties 
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on  this  subject  at  the  time,  or  thereafter,  before  the  loss.  The 
insurer  took  a  stipulation,  as  to  the  future  merely,  against 
vacancy  or  non-occupancy,  as  affecting  the  risk,  continuing 
for  more  than  ten  days.  There  is  no  pretense  that  until  after 
the  loss  occurred  the  defendant  had  any  notice  whatever  that 
the  condition  in  question  had  not  been  kept,  or  that  it  had  in 
any  way  or  manner  waived  such  breach.  Waiver  implies 
actual  knowledge  of  some  essential  objection  or  condition  going 
to  the  liability  of  the  insurer:  McFarland  v.  St.  Paul  etc.  Ins. 
Co.,  46  Minn.  519;  Boyd  v.  Vanderbilt  Ins.  Co.,  90  Tenn.  212; 
25  Am.  St.  Rep.  676;  Bonneville  v.  Western  Assur.  Co.,  68  Wis. 
298;  Hotchkisa  v.  Horne  Ins.  Co.,  58  Wis.  297.  The  proof  of 
waiver  of  a  material  provision  of  the  policy  ought  to  be  rea- 
sonably clear  and  certain:  Bosworth  v.  Merchants'  F.  Ins.  Co., 
80  Wis.  393,  and  cases  cited;  Stevem  v.  Qxieen  Ins.  Co.^  81 
Wis.  335;  ante,  p.  905. 

It  is  not  material  that  a  former  policy,  issued  by  the  de- 
fendant company  to  the  plaintiflF  on  the  same  property,  did 
not  contain  the  same  provision  in  regard  to  the  use  or  occu- 
pancy of  the  premises  as  the  one  in  suit.  There  is  no  pre- 
tense of  fraud  or  mistake,  and  the  plaintiffs  having  had  ample 
opportunity  to  examine  the  policy  in  suit  and  learn  its  terms, 
it  must  be  presumed  that  they  assented  to  the  policy  as 
written.  Indeed,  by  bringing  their  action  on  the  policy,  the 
plaintiffs  confirmed  it,  and  are  bound  by  all  its  provisions: 
Bonneville  v.  Western  Assur.  Co.,  68  Wis.  298;  Swan  v.  Watei^ 
tovm  F.  Ins.  Co.,  96  Pa.  St.  43. 

We  hold,  therefore,  that  by  the  true  construction  of  the 
policy  it  was  not  void,  because  the  premises  mentioned  in  it 
at  the  time  it  was  issued  were  vacant  or  unoccupied;  that  the 
policy  in  question  attached  to  the  risk,  and  was  avoided  by 
the  premises  remaining  thereafter  vacant  and  unoccupied  for 
ten  days,  in  violation  of  the  continuing  condition  or  warranty 
contained  in  the  policy;  and  that  there  is  no  evidence  what- 
ever to  show  any  waiver  of  the  condition  or  forfeiture.  The 
circuit  court  erred  in  not  directing  a  verdict  for  the  defendant, 
and  in  directing  the  jury  to  find  for  the  plaintifT. 

By  the  Court.  The  judgment  of  the  circuit  court  is  re- 
rersed,  and  the  cause  is  remanded  for  a  new  trial. 


iHSCBAifWi  —  CoxDmoif  AOAiysT  Premism  Becoming  Vacant  and 
Unoocupikd.  —  Where  au  applicant  for  insurance  on  a  luiilding  innkts  an 
•zpress  oral  agreement  that  it  ahall  be  occupied,  and  a  policy  ia  thereupon 
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delivered  to  him,  such  policy  will  not  be  avoided  by  his  subsequent  failure 
to  fulfill  such  promise,  unless  fraud  is  proved:  Kimball  v.  jEtmt  Tiis.  Co.,  9 
Allen,  540;  85  Am.  Dec.  786,  and  note.  An  answer  by  an  applicant  for  in- 
surance, that  the  building  will  be  occupied  by  a  tenant,  even  if  regarded  as  a 
warranty,  nevertheless  the  defense  that  the  building  was  unoccupied  at  the 
time  of  the  fire  will  fail,  unless  it  appear  that  the  risk  was  increased  by  want  of 
a  tenant:  Herrickv,  Union  Mut.  etc.  Ins.  Co.,  48  Me.  558;  77  Am.  Dee.  244.  A 
warranty  in  an  insurance  contract  that  the  house  should  be  occupied  by  a 
tenant,  it  then  being  vacant,  would  not  be  broken,  when  the  policy  states  no 
time  in  which  it  is  to  be  occupied,  if  it  is  occupied  within  a  reasonable  time: 
Hough  v.  City  etc  Ins.  Co.,  29  Conn.  10;  76  Am.  Dec.  581,  and  note. 

Insubaitob  —  Warrantt  ow  Occupation  —  Waivbr  of.  —  If  a  building 
was  insured  simply  as  "  occupied  "  by  a  policy  conditioned  to  be  void  if  any 
ohange  be  made  as  to  tenants  or  occupancy,  the  policy  will  not  be  avoided 
by  the  premises  becoming  unoccupied:  Somerset  County  etc.  Ins.  Co.  v.  Usaw, 
112  Pa.  St.  80;  56  A  en.  Bep.  307.  If  aui  insurance  company  insures  vacant 
premises,  knowing  that  they  are  vacant,  but  provides  in  the  policy  that  the 
insurance  shall  be  void  if  the  premises  become  vacant,  it  must  be  presumed 
that  this  provision  was  waived:  Sfiortv.  Home  Ins.  Co.,  90  N.  Y.  16;  43  Am. 
Rep.  138;  see  Boyd  v.  Intunmee  Co.,  90  Tenn.  212;  25  Am.  St.  Rep.  676» 
and  not*. 
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[81  Wisconsin.  602.] 

Orbditor's  Bill  TO  Reach  Property  Which  thb  Judgment  Debtor  has 
Conveyed  without  Consideration,  for  the  purpose  of  defrauding  his 
creditors,  cannot  be  sustained,  when  such  conveyance  antedates  the  judg- 
ment  on  which  the  plaintiff  relies,  and  no  execution  had  ever  issued 
thereon. 

Obbditor's  Bill. — Whenever  the  nature  of  the  property  or  thing  in  action 
is  such  or  the  same  is  held  in  trust  for  the  insolvent  judgment  debtor 
so  that  it  cannot  be  reached  at  law  by  levy  and  sale  on  execution,  then 
the  execution  must  be  returned  unsatisfied  in  whole  or  in  part  before 
a  creditor's  bill  can  be  maintained  to  reach  the  same. 

BzEConoN. — Property  Bought  and  Paid  for  by  a  Debtor,  the  title  to  which 
he  takes  in  the  name  of  another,  with  intent  to  hinder,  delay,  and  defraud 
creditors,  cannot  be  reached  and  sold  under  execution  against  such 
debtor. 

CBBDiTOR'a  Bill,  when  a  Judgment  Creditor  has  not  a  Valid  Libn 
ON  THE  Property,  cannot  be  sustained,  unless  an  execution  has  beea 
issued  and  returned  wholly  or  partly  unsatisfied. 

Judgment  is  not  a  Lien  upon  Lands  Which  the  Judgment  Debtor  bb- 
TORB  its  Entry  had  Conveyed  without  consideration  and  for  the  pur- 
pose of  defrauding  his  creditors,  under  a  statute  declaring  that  a  judgment 
is  a  lien  upon  all  lands  not  exempt  from  execution  which  the  debtor  may 
have  at  the  time  of  the  docketing  thereof,  or  which  he  shall  have  ac- 
quired at  any  time  thereafter  within  the  period  of  ten  years. 

Feauduleht  Conveyances. — Conveyance  Intended  to  Delay  and  Db- 
VRAUD  Creditors,  and  made  without  consideration,  is  valid  between  the 
parties  and  their  personal  representatives. 
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Bill  in  equity  to  cancel  a  conveyance  executed  by  de- 
fendants Stockman  and  wife,  July  3,  1890,  to  the  defendant 
Fletcher.  The  complaint  alleged  that  such  conveyance  wa& 
made  without  consideration,  for  the  purpose  of  delaying,  hin- 
dering, cheating,  and  defrauding  Stockman's  creditors,  includ- 
ing the  plaintiff;  thatplaintiflr,on  November  11,1890,  recovered 
a  judgment  against  Stockman  in  the  circuit  court,  which  wa& 
docketed  on  that  day,  and  remains  unsatisfied,  and  that  on 
-  November  28,  1890,  plaintiff  caused  another  judgmeo*  to  be 
docketed  in  the  circuit  court,  and  that  the  debts  for  which 
both  of  such  judgments  were  recovered  accrued  prior  to  July, 
1890.  A  demurrer  to  the  bill  was  sustained,  and  from  the 
order  sustaining  it  the  plaintiff  appealed. 

Henry  Anderson,  Spooner  and  Taylor,  and  Richmond  and 
Smith,  for  the  appellant. 

R.  D.  Whitford,  for  the  respondents. 

Cassoday,  J.  The  deed  from  the  judgment  debtor  to  hi» 
father-in-law  was  executed  and  recorded  more  than  four 
months  prior  to  the  time  when  either  of  the  plaintiff's  judg- 
ments was  docketed  in  St.  Croix  County,  in  which  the  land  in 
question  is  situated.  There  is  no  claim  that  any  execution 
was  ever  levied  upon  the  land,  or  even  issued  upon  either  of 
those  judgments.  Equitable  aid  is  invoked  on  the  ground 
that  the  deed  was  given  without  consideration  by  an  insolvent 
debtor,  with  the  intent  to  hinder,  delay,  or  defraud  his  credi- 
tors, including  the  plaintiff.  The  question  is,  whether  it  can 
be  granted  upon  such  a  showing. 

There  is  certainly  a  great  diversity  of  opinion  in  the  several 
states  as  to  the  question  suggested,  depending,  it  is  believed, 
very  much  upon  local  statutes.  It  seems  to  be  conceded,  as  a 
•;  general  rule,  that  whenever  the  nature  of  the  property  or  thing 
in  action  is  such  or  the  same  is  held  in  trust  for  the  insolvent 
judgment  debtor  so  that  it  cannot  be  reached  at  law  by  levy 
and  sale  on  execution,  then  the  execution  must  be  returned 
unsatisfied  in  whole  or  in  part  before  a  bill  in  equity,  or  what 
la  usually  known  as  a  "  creditor's  bill,"  can  be  maintained  to 
reach  the  same.  In  such  case,  the  equitable  lien  is  created, 
not  by  the  judgment  and  execution,  but  by  the  filing  of  the 
bill  and  the  service  of  process:  Dunlevy  v.  Talhnadge,  32  N.  Y. 
457.  This  rule,  requiring  the  return  of  an  execution  unsatis- 
tied,  is  embodied  in  our  statute:  Rev.  Stats.,  sec.  3029. 
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Formerly,  it  was  held  in  New  York  that  where  an  insolvent 
debtor  bought  and  paid  for  land  with  his  own  money,  and 
took  the  title  in  the  name  of  his  wife  or  another,  with  the  in- 
tent to  hinder,  delay,  or  defraud  his  creditors,  such  land  could 
nevertheless  be  reached  and  sold  on  execution  against  the 
debtor:  Wait  v.  Day,  4  Denio,  439.  But  that  case  was  ex- 
pressly overruled  in  Garfield  v.  Hatmaker,  15  N.  Y.  475,  in  an 
able  opinion  by  Comstock,  J.,  on  the  ground  that  the  then 
recently  revised  statutes  of  that  state  had  abolished  the  uses 
and  trusts  in  favor  of  the  debtor  so  paying  the  consideration 
which  was  implied  at  common  law,  and  hence  left  in  such 
debtor  no  legal  or  equitable  estate  to  which  such  execution  at 
law  could  attach.  This  ruling  has  become  firmly  established 
by  repeated  adjudications  in  New  York:  Wood  v.  Robinson,  22 
N.  Y.  564;  McCartney  v.  Bostwick,  32  N.  Y.  53;  Ocean  Nat. 
Bank  y.  Olcott,  46  N.  Y.  17;  Everett  v.  Everett,  48  N.  Y.  223; 
Estes  V.  Wilcox,  67  N.  Y.  264;  Underwood  v.  Sutcliffe,  77  N.  Y. 
58.  We  have  the  same  statutes  in  these  respects,  and  have 
followed  the  same  construction:  Rev.  Stats.,  sec.  2077;  Hyde 
V.  Chapman,  33  Wis.  391;  Kluender  v.  Fenske,  53  Wis.  122; 
Pavey  v.  American  Ins.  Co.,  56  Wis.  224;  Week  v.  Bosworth,  61 
Wis.  85;  Cerney  v.  Pawlot,  66  Wis.  262;  Skinner  v.  James,  69 
Wis.  611;  Campbell  v.  Campbell,  70  Wis.  311;  Walters  v.  Mc- 
Guigan,  72  Wis.  155;  Gettelmann  v.  Gitz,  78  Wis.  439.  To 
the  same  eflFect  are  Griffin  v.  Nitcher,  57  Me.  270;  Hartshorn 
V.  Eames,  31  Me.  93. 

The  diflference  between  an  insolvent  debtor  thus  purchasing 
land  in  the  name  of  another  with  the  intent  to  hinder,  delay, 
or  defraud  his  creditors,  or  the  making  of  a  conveyance  from 
himself  directly  to  such  third  person  with  the  same  intent,  is, 
to  say  the  most,  very  slight,  since  the  purpose  and  eflFect  in 
each  case  is  substantially  the  same;  and  yet  it  is  firmly 
established  by  the  authorities  cited  that  if  such  insolvent 
debtor  purchases  land  in  the  name  of  another- with  the  intent 
to  hinder,  delay,  or  defraud  his  creditors,  such  land  cannot 
be  reached  by  execution  nor  in  equity  until  the  execution  has 
been  issued  and  returned  unsatisfied  in  whole  or  in  part. 

Such  return  can  only  be  dispensed  with  where  the  judg- 
ment creditor  has  first  obtained  a  valid  lien  at  law  upon  the 
land.  What  are  the  essentials  of  such  a  lien?  Originally, 
at  common  law,  a  judgment  was  not,  strictly  speaking,  a  lien 
upon  real  estate.  Thus  Lord  Chancellor  Cottenham  said: 
*'  It  is  not  correct  to  say  that,  according  to  the  usual  accepta- 
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tion  of  the  term,  the  creditor  obtains  a  lien  by  virtue  of  hia 

judgment What   gives  a  judgment   creditor  a  right 

againBt  the  estate  is  only  the  act  of  Parliament;  for,  indepen- 
dently of  that,  he  has  none.  The  act  of  Parliament  gives  him, 
if  he  pleases,  an  option  by  the  writ  oi  slegit,  —  the  very  name 
implying  that  it  is  an  option,  —  which  if  he  exercises,  he  i» 
entitled  to  have  a  writ  directed  to  the  sheriff  to  put  him  in 
possession  of  a  moiety  of  the  lands.  The  effect  of  the  pro- 
ceeding under  the  writ  is  to  give  to  the  creditor  a  legal  title 
which,  if  no  impediment  prevent  him,  he  may  enforce  at  law 
by  ejectment."  Then,  after  indicating  that  equity  would  aid 
in  the  removal  of  such  impediment,  he  said:  "Suppose  he 
[the  judgment  creditor]  never  sues  out  the  writ,  and  never, 
therefore,  exercises  his  option.  Is  this  court  to  give  him  the 
benefit  of  a  lien  to  which  he  has  never  chosen  to  assert  hia 
right  ?  The  reasoning  would  seem  very  strong  that  as  this 
court  is  lending  its  aid  to  the  legal  right,  the  party  must  have 
previously  armed  himself  with  that  which  constitutes  his  legal 
right,  and  that  which  constitutes  the  legal  right  is  the  writ." 
The  act  of  Parliament  thus  referred  to  was  13  Edw.  I.,  c. 
18,  which  declared,  in  effect,  that  upon  the  recovery  of  a 
judgment,  "it  shall  be  from  henoeforth  in  the  election  of  him 
that  eueth  for  such  debt  or  damages  to  have  a  writ  of  fieri 
facias  unto  the  sheriff  for  to  levy  the  debt  of  the  lands  and 
goods,"  etc.  At  common  law,  such  writ  was  to  be  sued  out 
within  a  year  and  a  day  after  the  judgment  was  entered; 
otherwise  it  would  be  deemed  satisfied,  unless  revived:  3  Bla. 
Com.  421.  Such  English  rule  became  operative  as  a  part  of 
the  common  law  of  this  country,  except  in  so  far  as  n)odified 
by  local  statutes:  Burton  v.  Smith,  13  Pet.  479;  Spaulding  v. 
Chicago  etc.  Wy  Co.,  30  Wis.  110;  11  Am.  Rep.  550.  "It  is 
not  understood,"  said  Mr.  Justice  Story,  "that  a  general  lien 
by  judgment  on  land  constitutes  per  se  a  property  or  right  in 
land  itself.  It  only  confers  a  right  to  levy  on  the  same  to  the 
exclusion  of  other  adverse  interests  subsequent  to  the  judg« 
ment;  and  when  the  levy  is  actually  made  on  the  same,  the 
title  of  the  creditor,  for  this  purpose,  relates  back  to  the  time 
of  his  judgment,  bo  as  to  cut  out  intermediate  encumbrances  ": 
Conard  v.  Atlantic  Int.  Co.,  1  Pet.  443.  Our  statute  makes  a 
judgment,  when  docketed  as  required,  a  lien,  for  the  period  of 
ten  years,  on  the  real  property  not  exempt  which  the  debtor 
"  may  have  at  the  time  of  docketing  thereof  in  the  county  in 
which  such  real  estate  is  situated,  or  which  he  shall  acquire 
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at  any  time  thereafter  within  said  period  of  ten  years  ":  Rev. 
Stats.,  sec.  2902. 

The  contention  is,  that  every  conveyance  made  with  the  in- 
tent to  hinder,  delay,  or  defraud  creditors  is  made  void,  as 
against  the  person  so  hindered,  delayed,  or  defrauded,  by 
section  2320  of  the  Revised  Statutes,  and  hence  that  the  deed 
in  question,  although  made  and  recorded  long  prior  to  the 
docketing  of  either  of  the  plaintiff's  judgments,  was  never- 
theless utterly  void,  and  of  no  effect  as  against  creditors,  in- 
cluding the  plaintiff.  But  such  claim  is  obviously  subject  to 
several  qualifications.  No  one  would  seriously  contend,  un- 
der the  statutes  of  this  state,  that  the  validity  of  such  deed 
could  be  questioned  by  a  mere  creditor  at  large,  or  by  a  mere 
foreign  judgment  creditor,  or  by  a  judgment  creditor  whose 
judgment  is  docketed  merely  in  some  other  county  than  the 
one  in  which  the  land  is  situated,  and  upon  which  no  execu- 
tion has  been  issued,  nor  even  a  judgment  recovered  in  the 
county  where  the  land  is  situated,  unless  the  same  should 
first  be  also  docketed  in  that  county.  In  other  words,  if  the 
plaintiff's  judgments  are  liens  upon  the  land  in  question,  it  is 
by  virtue  of  the  mere  clerical  act  of  docketing  the  judgments 
in  St.  Croix  County  as  required  by  statute:  Rev.  Stats.,  sees. 
2899-2901.  The  mere  clerical  act  of  docketing  one  judgment 
is  the  same  as  docketing  any  other  judgment,  and  yet  the 
one  may  be  based  upon  a  debt  contracted  prior  to  such  fraud- 
ulent conveyance,  and  the  other  upon  a  debt  contracted  after 
such  conveyance;  and  hence  the  one  might,  by  a  creditor's 
bill,  or  bill  in  aid  of  an  execution,  be  successfully  enforced 
against  such  conveyance,  while  the  other  could  not, —  depend- 
ing upon  facts  outside  of  such  docket. 

Again,  the  deed  in  question  was  valid  between  the  parties 
and  their  personal  representatives:  Clemens  v.  Clemens,  28 
Wis.  637;  9  Am.  Rep.  520;  Dietrich  v.  Koch,  35  Wis.  618; 
Mehlhop  V.  Pettihone,  54  Wis.  657;  Davy  v.  Kelley,  66  Wis.  452. 
By  that  deed,  the  judgment  debtor  absolutely  parted  with 
any  and  all  right,  title,  and  interest  in  the  land,  beyond  any 
reclaiming,  whether  in  equity  or  at  law,  long  before  such 
docketing.  And  yet  we  are  asked  to  say  that  such  docket- 
ing of  the  judgments  made  them  liens  upon  the  land  at  law, 
notwithstanding  the  statute  only  makes  a  judgment  a  lien 
upon  the  land  owned  by  the  judgment  debtor  at  the  time  of 
docketing  the  same  or  thereafter,  and  not  upon  lands  in  which 
he  then  had  no  interest  whatever.    Besides,  if  such  docketing 
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made  the  judgments  liens  at  law,  then  such  lien  would  be 
absolute,  and  the  fraudulent  grantee  could  not  thereafter  con- 
vey the  same,  even  to  a  bona  fide  purchaser  for  full  value. 

The  several  sections  of  our  statutes  referred  to  are  each 
taken  substantially,  if  not  literally,  from  the  corresponding 
sections  of  the  New  York  statutes.  Under  such  statutes,  the 
New  York  courts  have  frequently  held  that  to  enable  a  judg- 
ment creditor  to  obtain  the  aid  of  a  court  of  equity,  it  is  es- 
sential either  that  an  execution  be  first  issued  and  returned 
unsatisfied  in  whole  or  in  part,  or  that  the  action  be  brought 
in  aid  of  an  execution  then  outstanding:  Adsit  v.  Butler,  87 
N.  Y.  585;  McCullough  v.  Colby,  5  Bosw,  477;  Geery  v.  Geery, 
63  N.  Y.  252;  Fox  v.  Moyer,  54  N.  Y.  125-129;  Dunlevy  v. 
Tallmadge,  32  N.  Y.  457;  Shaw  v.  Dwight,  27  N.  Y.  244;  84 
Am.  Dec.  275;  North  Am.  F.  Ins.  Co.  v.  Graham,  5  Sand.  197; 
Lichtenberg  v.  Herdtfelter,  33  Hun,  57;  Hadden  v.  Spader,  20 
Johns.  554.  In  Adsit  v.  Butler,  87  N,  Y.  585,  the  facts  were 
substantially  the  same  as  in  the  case  at  bar.  The  complaint 
alleged,  in  effect,  the  recovery  of  two  judgments  against  Rose- 
krans  in  1875;  that  he  had  previously  conveyed  the  premises 
described  to  one  Blackraore,  who,  by  the  procurement  of  Rose- 
krans,  conveyed  the  same  to  the  defendant's  testator,  the  ori- 
ginal defendant;  that  Rosekrans  was  insolvent;  that  such 
conveyances  were  without  consideration,  made,  and  in  pursu- 
ance of  a  scheme  to  which  said  testator  was  a  party,  to  hinden 
delay,  and  defraud  the  creditors  of  Rosekrans,  who  died  in 
1877.  The  defendant  demurred,  on  the  ground  that  the  com- 
plaint did  not  state  a  cause  of  action.  The  court  sustained 
the  demurrer,  and  judgment  was  entered  thereon  accordingly. 
In  the  court  of  appeals,  it  was  held  that  "in  an  action  by  a 
judgment  creditor  to  set  aside,  on  the  ground  of  fraud,  a  con- 
veyance of  real  estate  by  the  debtor,  the  complaint  must 
allege  the  issuing  of  an  execution  upon  the  judgment.  The 
return  of  an  execution  unsatisfied  is  essential  to  give  the  court 
jurisdiction,  or  the  action  must  be  brought  in  aid  of  an  execu- 
tion then  outstanding."  This  is  on  the  theory  that  before  a 
court  of  equity  will  lend  its  aid  in  such  a  case,  the  judgment 
creditor  must  have  "exhausted  all  the  remedies  known  to  the 
law  to  obtain  satisfaction  on  the  judgment."  In  that  state,  an 
execution  becomes  a  general  lien  on  the  debtor's  personal 
property  as  soon  as  placed  in  the  hands  of  the  sheriff.  Never- 
theless, it  must  either  be  returned  unsatisfied,  or  levied  upon 


928  Gilbert  v.  Stockman.  [Wisconsin, 

specific  personal  property,  before  the  aid  of  equity  can  be 
successfully  invoked. 

There  are  adjudications  in  other  states  to  the  same  eflFect 
as  in  New  York.  Thus  in  Maine,  it  has  been  held  that  where 
a  bill  in  equity  alleges  that  the  plaintiff's  judgment  debtor 
had  conveyed  his  real  and  personal  estate  to  others,  in  fraud 
of  his  creditors,  and  seeks  relief  for  that  cause,  if  the  bill  doe^ 
not  also  allege  that  the  plaintiff  has  made  a  levy  upon  the 
land,  or  an  attempt  to  seize  and  sell  the  goods,  or  that  an 
officer  has  returned  the  execution  without  being  able  to  obtain 
satisfaction,  or  such  facts  as  to  show  the  plaintiflf  has  ex- 
hausted his  remedy  at  law,  the  bill  will  be  dismissed,  on  de- 
murrer thereto,  for  want  of  jurisdiction:  Webster  v.  Clark,  25 
Me.  313;  Dana  v.  Haskell,  41  Me.  25.  So  in  Vermont,  it  has 
been  held  that  "a  court  of  chancery  will  not  ordinarily  inter- 
pose to  aid  a  creditor  in  reaching  the  real  estate  of  his  debtor, 
unless  he  has  perfected  his  claim  so  far  as  he  can  at  law,  by 
obtaining  judgment  and  levying  upon  the  estate":  Rice  v. 
Barnard,  20  Vt.  479;  50  Am.  Dec.  54.  So  in  a  case  from 
Nebraska,  it  was  held  in  Jones  v.  Green,  1  Wall.  330,  that 
"a  bill  in  equity  will  not  lie  on  behalf  of  judgment  creditors 
to  subject  real  property  of  their  debtor,  held  by  a  third  party 
upon  a  secret  trust  for  him,  to  the  satisfaction  of  the  judg- 
ment, until  an  attempt  has  been  made  for  their  collection  at 
law,  by  the  issue  of  execution  thereon."  The  opinion  in  that 
case  is  by  Mr.  Justice  Field,  and  is  based  upon  earlier  New 
York  cases. 

There  are  undoubtedly  decisions  in  some  states  which  sus- 
tain the  contention  of  the  learned  counsel  for  the  plaintiff. 
In  fact,  some  of  them  go  to  the  extent  of  sustaining  a  credi- 
tor's bill  by  a  mere  creditor  at  large.  But  the  decisions  in 
this  state,  so  far  as  they  have  gone,  are  believed  to  be  in  har- 
mony with  the  rules  thus  maintained  in  New  York,  from 
which  state  we  borrowed  our  statutes  on  the  subject.  In 
some  of  these  cases  the  execution  had  been  issued  and  re- 
turned unsatisfied,  and  thereupon  a  regular  creditor's  bill  was 
filed  to  set  aside  a  prior  conveyance;  and  hence  the  question 
here  presented  did  not  arise:  Gates  v.  Boomer,  17  Wis.  455; 
Winslow  v.  Dousman,  18  Wis.  456;  Meissner  v.  Meissner,  68 
Wis.  343;  Williavis  v.  Sexton,  19  Wis.  42;  Daskavi  v.  Neff,  79 
Wis.  161.  In  Eastman  v.  Schettler,  1 3  Wis.  324,  the  debtor  con- 
veyed the  land  with  the  intent  to  hinder,  delay,  and  defraud 
his  creditors,  pending  a  suit  against  him.     Upon  the  recovery 
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and  docketing  of  the  judgment  in  the  action  thus  pehding 
against  him,  an  execution  was  issued  thereon,  and  the  land 
80  conveyed  levied  upon  and  sold  to  the  plaintiff,  who,  upon 
receiving  the  sheriff's  deed  upon  such  sale,  brought  an  action 
at  law  to  recover  the  land.  On  the  trial,  the  court  excluded 
all  evidence  of  title  in  the  judgment  debtor,  and  the  judgment 
roll  in  the  action  against  him;  and  such  ruling  was  held  to 
be  error.  It  must  be  conceded  that  had  the  judgment  credi- 
tor, prior  to  such  sale,  brought  an  action  in  equity  in  aid  of 
such  execution  and  levy,  the  court  would,  upon  the  principles 
of  that  decision,  necessarily  have  held  such  action  maintain- 
able. But  that  case  goes  to  the  extreme  limit  of  any  adjudica- 
tion in  this  court,  as  will  be  observed  by  a  careful  examination 
of  the  cases  cited:  Cornell  v.  Radway,  22  Wis.  260;  Smith  v. 
Weeks,  60  Wis.  104;  Mason  v.  Pierron,  63  Wis.  246;  Gallo- 
way V.  Hamilton^  68  Wis.  651;  Evans  v.  Laughton,  69  Wis.  138; 
Ahlhauser  v.  Doud,  74  Wis.  400;  Woodward  v.  Hall,  75  Wis. 
406.  In  Cornell  v.  Radway,  22  Wis.  260,  the  judgment  debtor 
had  title  and  possession  of  the  land  before  and  at  the  time  of 
the  docketing  of  the  judgment  against  him,  and  never  parted 
with  the  same;  and  besides,  an  execution  had  been  issued 
thereon  and  levied  upon  the  land,  and  the  suit  was  in  aid  of 
Buch  execution  and  levy.  Galloway  v.  Hamilton,  68  Wis.  651, 
was  to  the  same  effect.  In  the  case  at  bar,  no  execution  was 
ever  issued,  much  less  levied  upon  the  land  in  question,  or 
returned  unsatisfied.  Such  being  the  fact,  the  demurrer  was 
properly  sustained. 

By  the  Court.     The  order  of  the  circuit  court  is  affirmed. 


From  the  foregoing  opinion  Justices  Winslow  and  Pinney  diMented,  the 
latt«r  expreuing  his  dissent  iu  a  lengthy  opinion.  He  contended  that  the 
factd  disclosed  by  the  complainant's  bill  established  a  clear  case  of  actual, 
positive  frand  upon  which  the  plaintiff  was  entitled  to  relief  in  equity;  thut 
the  only  purpose  of  having  an  execution  issued  and  returned  unsatisfied  wuuld 
be  to  establish  that  the  complainant  had  no  remedy  at  law;  and  that  his  ab- 
sence of  remedy  b«ing  manifest  from  the  admitted  allegations  of  the  bill,  it  was 
not  necessary  for  the  complainant  to  resort  to  the  rain  procetiding  of  having 
•n  execution  issued  and  returned  "no  property  found."  He  further  in- 
sisted that  if  the  conveyance  assaile<l  was  fraudulent,  it  was  absolutely  void 
as  against  the  complainant,  and  therefore  that  the  judgments  were  a  lien 
in  favor  of  the  complainant  to  the  same  extent  as  if  the  fraudulent  convey- 
ance had  not  been  executed.  He  further  said:  "  A  judgment  creditor  has 
the  choice  of  three  remedies  as  against  the  prior  fraudulent  conveyance.  He 
may  tell  the  land  upon  execution  issued  on  his  judgment,  and  the  purchaser 
may  contest  the  validity  of  the  title  of  the  fraudulent  grantee  io  an  action 
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of  ejectment;  or  he  may  bring  an  actioa  in  equity  to  remove  the  fraudulent 
obstruction  to  the  enforcement  of  his  lien  by  execution,  aud  await  the  result 
of  such  action  before  selling  the  property;  or  he  may  proceed  by  actioa  iu  the 
nature  of  a  creditor's  suit  to  have  the  oouveyance  adjudged  fraudulent  and 
void  as  to  his  judgments,  and  the  lands  sold  by  a  receiver  or  other  officer 
of  the  court,  and  the  proceeds  applied  to  the  payment  of  the  judgmeuts, 
in  like  manner  as  in  the  case  of  equitable  interests  and  assets  which  cannot 
be  reached  by  execution.  In  the  second  class  of  cases,  it  is  not  necessary  for 
the  judgment  creditor  to  first  take  out  execution  on  his  judgment,  for  it  is  al- 
ready a  lien  on  the  land:  Dunham  v.  Cox,  10  N.  J.  Eq.  437;  C4  Am.  Dec.  4G0; 
Wadsworili  v.  Schisaelhauer,  32  Minn.  84;  Weightman  v.  Hatch,  17  111.  281.  In 
the  latter  case,  which  has  been  consistently  adhered  to  in  Illinois  ever  since, 
the  court  held  that  execution  was  not  necessary  to  enable  the  judgment  cred- 
itor to  file  his  bill  in  such  a  case  as  this;  that  as  to  him,  the  conveyance  be- 
ing void,  the  creditor  has  the  right  to  place  himself  in  the  same  position  which 
he  would  have  occupied  had  it  never  been  made,  and  first  seek  satisfaction 
out  of  the  land.  *  The  grantee's  title  being  tainted  with  fraud,  he  has  no 
right  to  say  that  all  other  means  to  satisfy  the  debt  shall  be  exhausted  be- 
fore he  shall  be  disturbed  in  his  title.  In  this  case  the  complainant  was  not 
bound  to  issue  any  execution  whatever.  He  was  as  much  entitled  to  the 
relief  asked  without  it  as  with  it.  It  was  an  immaterial  averment  in  the 
bill,  and  need  not  be  proved  at  the  hearing.'  The  right  of  the  plain- 
tiff to  maintain  the  action,  if  his  judgments  became  a  lien  or  a  quasi 
lien,  cannot  be  and  is  not  seriously  questioned.  As  the  judgments 
were  liens  on  the  land,  and  no  execution  or  levy  was  necessary  to  make 
them  such,  the  plaintiff  had  a  right  to  commence  and  maintain  this  suit. 
The  lien  would  attach  as  certainly  upon  the  docketing  of  the  judgments, 
and  as  plainly  so,  as  by  issuing  executions  aud  delivering  them  to  the 
sherifi^  and  the  formal  indorsement  of  a  levy  under  them,  which,  as  already 
shown,  is  not  necessary  in  the  case  of  real  estate,  the  execution  being  a  mere 
authority  to  sell  that  to  which  the  judgments,  by  force  of  the  statute,  have 
already  attached.  The  plaintiff  has  a  right  to  have  all  doubts  arising  from 
matters,  whether  of  record  or  in  pait,  in  respect  to  his  alleged  lien  removed, 
and  to  have  his  judgments  declared  legal  liens  binding  the  title,  notwith- 
standing the  obstacles  fraudulently  put  in  their  way,  so  that  no  question 
may  exist  as  to  the  liability  of  the  land  to  be  sold  to  satisfy  them,  to  the  end 
that  purchasers  at  the  sale  may  be  able  to  bid  intelligently,  and  the  prem- 
ises may  bring  their  fair  value.  The  right  to  maintain  such  an  action  is  not 
founded  upon  or  limited  in  the  least  degree  by  any  statute  of  this  state;  it 
is  given  by  general  principles  of  equity  jurisprudence  applicable  to  the  ad- 
ministration of  remedies  the  law  furnishes  against  fraud  and  fraudulent  con- 
veyances; nor  ar«  the  statutes  of  New  York  in  relation  to  the  subjection  of 
real  estate  or  interests  therein  so  much  like  our  own  as  to  entitle  the  de- 
cisions of  the  courts  of  that  state  to  be  considered  binding  as  precedents. 
The  law  in  that  state  on  the  point  in  question  has  been  in  an  nneertain  and 
unsettled  condition,  and  decisions  in  that  state  might  be  cited,  were  it  ma- 
terial, on  either  side  of  it.  As  late  as  1881,  in  the  case  of  Royer  Wheel  Co. 
V.  Fielding,  61  How.  Pr.  437,  Van  Vorst,  J.,  an  able  and  experienced  judge, 
held  that  an  execution  was  not  essential  to  the  maintenance  of  a  judgment 
creditor's  action  to  set  aside  fraudulent  conveyances  of  real  estate;  and  in 
Mohawk  Bank  v.  Atioater,  2  Paige,  54,  Chancellor  Walworth  decided  that  a 
creditor  might  file  his  bill  to  set  aside  a  fraudulent  conveyance  of  the  real 
estate  of  his  debtor  as  soon  as  he  has  obtained  a  judgment  which  is  a  lien 


March,  1892.]  Gilbert  v.  Stockman.  831 

on  the  land,  and  that  the  judgment  will  continue  to  be  a  lien  on  the  land  after 
the  statutory  period  of  ten  years,  as  against  the  defendant  in  the  judgment  or 
his  grantees  without  consideration,  but  not  as  against  bona  fide  purchasers  or 
encumbrancers.  In  McEiwain  v.  Willis,  9  Wend.  548,  653,  Nelson,  J.,  after 
stating  what  is  essential  to  the  maintenance  of  a  regular  creditor's  bill,  pro* 
ceeds  to  say  that  'if  a  bill  is  filed  under  the  common-law  powers  of  the  court 
to  remoTe  an  impediment  in  the  way  of  a  perfect  remedy  at  law,  interposed 
fraudulently  or  inequitably  by  the  debtor,  then  it  should  be  clearly  shown 
that  there  was  property  upon  which  the  judgment  was  or  might  have  been  a 
lien,  if  real,  or  the  execution,  if  personal.'  And  until  the  case  of  Adsil  v.  But- 
ler,  87  N.  Y.  585,  in  1882,  the  question  made  on  this  record  was  regarded  as 
one  fit  for  a  full  discussion  in  the  court  of  appeals.  The  plaintifif  had,  I  am 
well  satisfied,  a  valid  lien  on  the  lands  in  question  as  against  these  defendants; 
and  if  but  a  ^  quani  lien,'  as  it  is  called  in  some  of  the  cases  like  the  present, 
he  still  had  a  right  to  invoke  the  power  of  a  court  of  equity  to  protect  and  en- 
force it,  and  to  declare  him  entitled  to  the  same  status  and  position  in  respect  to 
his  judgments  as  liens  on  the  land  in  question  as  if  the  flagrant  fraud  set  out 
in  the  complaint  had  not  been  perpetrated  to  prevent  him  from  subjecting 
the  land  to  the  satisfaction  of  his  debts.  It  is  conceded  that  there  are  au- 
thorities both  ways  on  the  question.  I  think  that  the  rule  laid  down  ia 
Eastman  v.  Schettlei;  13  Wis.  324,  more  than  thirty  years  ago,  is  the  correct 
and  better  rOle,  both  upon  principle  and  authority,  and  that  it  should  not 
now  be  departed  from,  wnen  nothing  is  to  be  gained  by  it  but  the  observ- 
ance of  a  mere  empty  ceremony,  —  an  idle  formality,  having  no  semblance 
of  benefit  or  advantage  to  either  party.  I  think  that  the  complaint  states  a 
good  cause  of  action,  and  that  the  order  of  the  circuit  court  sustaining  the 
demurrer  of  the  defendant  thereto  should  be  reversed." 

Fraudulent  Coy VBTANCES  —  Cbkditors'  Surr  to  Set  Aside. — When 
a  judgment  creditor  brings  an  action  to  set  aside,  as  fraudulent  to  creditors, 
a  conveyance  of  real  estate  made  by  the  debtor  prior  to  the  judgment,  he 
must  show  that  the  debt  for  which  the  judgment  was  rendered  existed  at  the 
time  of  the  conveyance:  Bloom  v.  May,  43  Minn.  397;  19  Am.  St.  Rep.  243, 
and  note;  note  to  Hagerman  v.  Buchanan,  14  Am.  St,  Rep.  746. 

Crkditors'  Suit  Lim  to  Reach  a  Dkbtor'3  Interest  in  a  Trust  Fund 
after  the  return  of  an  execution  unsatisfied  at  law:  Bramlmll  v.  Fen-it,  14 
N.  Y.  41;  67  Am.  Dec.  113,  and  note. 

CRKDrroBs'  Suit  —  RrruRN  of  Nulla  Bona  on  Judgment  before  Rk- 
80RT  to.  —  A  return  of  nulia  bona  on  a  judgment  against  one  of  two  or  more 
partners  for  partnership  debts  authorizes  a  resort  to  equity  to  reach  prop- 
€rty  fraudulently  disposed  of  by  him:  Bates  v.  Cobb,  29  S.  C.  395;  13  Am.  St. 
Rep.  742,  and  note.  It  is  essential  to  the  maintenance  of  a  creditor's  bill  to 
reach  equitable  interests  that  it  shall  allege  that  execution  has  been  returned 
unsatisfied  on  i  judgment  against  the  debtor:  Baxter  v.  Moses,  77  Me.  4ti5t 
52  Am.  Rep.  783,  and  note;  Vasser  v.  llanderaon,  40  Miss.  619;  90  Am.  Dec. 
351;  MasMey  v.  Oorton,  12  Minn.  145;  90  Am.  Dec.  287,  and  extended  note 
discussing  creditors' bills  and  equity  proceeding  in  aid  of  executions:  Firitt 
Sat.  Bankv.  Dwlf/ht,  83  Mich.  189;  TalcoU  v.  Grant  Wire  etc.  Co.,  131  III.  248. 
On  the  hearing  of  a  motion  for  a  receiver  in  a  judgment  creditor's  suit  upon 
the  bill  and  answer,  before  the  time  (or  replying  has  expired,  the  return  by 
the  sheriff  of  the  execution  nnsatisHed  is  conclusive  upon  the  defendant: 
Rnritinv.  Rothsc/iHd,  78  Mich.  11.  In  an  action  to  set  aside  transactions  al- 
leged  to  have  been  made  by  a  debtor  to  defraud  his  creditors,  it  is  sufficient 
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to  alleg*  the  fraod  and  eollaaion  of  the  parties  and  th«  insolvency  of  the 
debtor;  it  is  not  necessary  to  allege  that  the  plaintiff  has  recovered  judgment 
and  obtained  a  retnrn  of  nulla  bona:  Miller  v.  Hughes,  33  S.  0.  530. 

Fraddulknt  Cokybtancss  —  Taking  Pkopertt  in  Name  or  Third 
Partt.  — If  a  debtor  buys  land,  and  pays  for  it  with  his  own  means,  and 
with  the  intent  of  fraudulently  placing  it  beyond  the  reach  of  his  creditors, 
takes  the  title  in  the  name  of  a  third  person,  the  land  is  subject  to  the  debts 
of  the  fraudulent  grantee,  and  the  right  of  his  creditors  to  have  it  sold  in 
payment  of  his  debts  cannot  be  defeatsd  by  a  subsequent  reoonreyance  to 
his  fraudulent  grantor:  Keel  v.  Larkin^  83  Ala.  U2;  3  Am.  St.  Rep.  702,  and 
note. 

Praudolbnt  Oonvitanoes  —  Whbther  Binding  vtov  th«  Partiks  anb 
THKiR  Priyibs.  —  A  couTeyance  for  the  purpose  of  defrauding  the  grantor's 
creditors  is  valid  between  the  parties:  LaxoUm  r.  Oordun,  34  Cal.  36;  91  Am. 
Deo.  670,  and  note;  Jackson  r.  Cleveland,  15  Mich.  94;  90  Am.  Deo.  266;  note 
to  WMtioorth  T.  Tliomat,  3  Am.  St.  Rep.  729;  extended  note  to  Oorg  v.  Jacob- 
ton,  30  Am.  Rep.  617.  A  voluntary  conveyance  made  to  defraad  creditors  is 
void  only  as  to  prior  and  existing  creditors  and  those  intended  to  be  de> 
franded:  FeorAifT.ifidkaefii,  46  Kan.  26S. 
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AonoiTS,  abatement  of,  ander  plea  of  the  pendency  of  another  aetloB  in  the 
courts  of  another  jurisdiction,  31 1. 
death  of  party  abated,  at  the  common  law,  817. 
death  of  party  after  jurisdiction  is  obtained  over  him,  816,  817* 
death  of  party  must  be  pleaded  in  abatement,  818. 
death  of  party  occurring  before  suit  was  brought,  818,  819. 

Oakrixrs  of  live-stock  may  require  that  owners  shall  Msam*  risks  W  aarriftg* 
not  resulting  from  negligence,  443. 
of  passengers,  duty  of,  to  protect,  842. 
CoMMBRCE,  interstate  and  foreign,  713. 

power  of  Congress  over,  when  exclusive,  713,  714. 
state  legislation  concerning,  when  sustainable,  713. 
Contracts  in  restraint  of  trade,  what  are,  704. 
CoNTiTANCEa,  Condition  in,  against  selling  liquor  on  th«  premisM  granted, 

222. 
Corporations,  de  facto,  creditors  of,  cannot  hold  members  of,  pvnonally  li« 
able,  600. 
de  facto,  stockholders  of,  are  not  liable  as  partners,  601. 
extinct,  judgments  against,  819. 

judgments  against,  when  binding  upon  stockholders,  100. 
meetings  of  directors,  notice  of,  when  necessary,  67. 
members  of,  contracting  with  knowledge  that  corporation  Is  inTslio,  art 

personally  liable,  602. 
members  of  invalid,  not  bound  as  partners,  601. 
members  of  invalid,  personal  liability  of,  600. 
stockholders  of,  when  personally  liable  on  the  groand  that  the  eorpora* 

tion  was  invalid,  602. 
stock  of,  garnishment  of,  675. 

stock  of,  levy  of  execution  upon,  how  may  be  made,  678. 
Oo-TBHAMOT,  Contribution  of  moneys  by  one  oo> tenant  to  remove  enenmbranoea 
on  common  property,  32. 
purchase  of  tax  or  other  adverse  title  by  one  of  several  co-tenants,  82. 
creditor's  suit,  return  of  execution  niMa  bona,  whether  essential  to,  928^ 
931. 
OsmiirAL  Law,  bad  character  of  decedent,  evidenee  of,  when  adoussibls  is 
homicide  casea,  256. 
intoxication  as  a  defense,  267. 
self-defense,  what  facts  sustain  plea  of,  257. 
threats,  evidence  of,  when  admissible  in  homicide  aasss,  SS4k 

Oamaou,  meAsnre  of,  for  breaches  of  contract,  729. 
profits,  loss  of,  when  su  element  of,  729. 
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Daxaqis  recoverable  apon  breaches  of  contracts  of  sale,  729,  730. 
DaciASiD  Persons,  jadgments  for  or  against,  whether  ralid,  81&-8IfL 
Duds  or  Marbibd  Women,  acknowledgment  of,  when  snfBoient,  79SL 
DxnNiTioN  of  commerce  among  the  states  and  with  foreign  national  71lL 

of  habitual  drunkenness,  617. 

of  jnrisdiction,  82. 
OrvoBCE,  crnelty  arising  from  abusive  language,  127. 

cruelty  consisting  in  imputation  of  immoral  conduct,  IS7* 

habitual  drunkenness,  what  sufficient  to  constitute,  617. 

Bbtopfkl,  by  conduct,  party  relying  upon,  must  show  diligence  aad  good 

faith  upon  his  part,  42. 
Btidsncx,  declarations,  when  admissible  as  parts  of  the  res  gettas,  868. 

husband  and  wife,  communications  from  one  to  the  other,  411-4811 
ExxcDTiONs,  devises  of  property  so  as  to  be  exempt  ^m,  895-388ii 

exemption,  agreements  to  waive,  are  void,  477. 

exemption  of  life  insurance  from,  364,  365. 
ExxouTioir  Sale,  effect  of  deed  issued  pursuant  to,  658. 

Gabnishmbnt  of  stock  of  a  corporation,  675. 

Habsas  Corpus,  child,  custody  of,  will  be  awarded  aa  wIU  bert  ibfli  tti 

interests,  849. 
Highways,  abandonment  of,  by  non-nser,  904. 
land-owner's  rights  in,  903. 
trees  growing  upon,  to  whom  belong,  903. 
HouESTBAD,  head  of  family,  who  entitled  to,  aa,  406. 
HuBBAHi)  AND  WiTB,  conveyance  from  one  to  the  other  in  payment  of  pr*> 

•ziating  indebtedness,  882. 
either  is  competent  to  testify  to  a  crime  committed  against  him  or  her 

by  the  other,  411. 
priTileged  communications  between,  admissions  and  confessiona  are  in« 

claded  within,  413. 
privileged  communications  between,  cannot  be  given  in  evidence  to  im« 

peach  either,  412. 
privileged  communications  between,  common  law  respecting,  generally 

remains  in  force,  411. 
privileged  communications  between,  cross-examination  concerning,  412. 
^vileged  communications  between,  death  or  divorce  does  not  permit 

disclosure  of,  411. 
privileged  communications  between,  death  or  divorce  does  not  render 

admissible  as  evidence,  418. 
privileged  communications  between,  do  not  include  contracts  in  the  per< 

petration  of  a  fraud,  422. 
privileged  communications  between,  do  not  include  contracts  made  by 

one  as  the  agent  of  the  other,  422. 
privileged  communications  between,  do  not  include  contracts  respecting 

trust  property,  423. 
privileged  communications  between,  do  not  include  delegation  of  an« 

thority  by  one  to  represent  the  other,  412,  422. 
privileged  communications  between,  do  not  include  directions  given  by 

one  to  the  other  as  agent,  421. 
privileged  communications  between,  do  not  include  knowledge  not  ae> 

quired  by  means  of  the  marital  relation,  419,  420. 
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HvnAHD  AITD  WiFB,  privileged  communications  between,  do  not  include 
letters  apparently  intended  to  be  made  public,  417. 

pririleged  communications  between,  do  not  include  statements  intended 
at  the  time  to  be  made  public,  419. 

privileged  communications  between,  do  not  include  transactions  between 
them  in  the  relation  of  principal  and  agent,  420. 

privileged  communications  between,  include  confessions  of  disregard  of 
marital  obligations,  if  drawn  in  question  in  actions  other  than  for 
divorce,  412. 

privileged  communications  between,  instances  of,  411-413. 

privileged  communications  between,  letters  from  one  to  the  other,  414. 

privileged  communications  between,  letters  from  one  to  the  other  ap- 
parently designed  to  be  made  public,  417.. 

privileged  communications  between,  letters  from  one  to  the  other  cannot 
be  disclosed  by  an  attorney  into  whose  hands  they  have  come,  414. 

privileged  eommunioations  between,  letters  from  one  to  the  other  found 
in  the  hands  of  an  administrator,  415-417. 

privileged  communications  between,  letters  from  one  to  the  other  found 
in  the  possession  of  a  third  person  may  be  given  in  evidence,  415,  417. 

privileged  communications  between,  may  be  given  in  evidence  to  show 
defense  to  a  suit  for  divorce,  412. 

privileged  communications  between,  neither  can  testify  concerning  pa- 
pers  confided  to  him  or  her  by  the  other,  412. 

privileged  communications  between,  objection  to  admission  of,  in  evi- 
dence must  be  made  at  the  proper  time,  423. 

privileged  communications  between,  overheard  by  their  children  only, 
414. 

privileged  eommnnications  between,  overheard  by  third  persons,  414. 

privileged  communications  between,  reason  of  the  rule  concerning,  411. 

privileged  communications  between,  silence  of  either  upon  a  topic  can- 
not  be  testified  to  by  the  other,  41*2,  413. 

privileged  communications  between,  what  are,  411-423. 

privileged  communications  between,  whether  include  conversations  in 
the  presence  of  third  persons,  413. 

privileged  communications  between,  whether  include  opprobrious  epi- 
thets used  by  one  to  the  other,  411,  412. 

privileged  communications  between,  whether  include  communications 
on  matters  of  business,  413. 

IWAKTS,  custody  of,  to  whom  will  be  awarded  on  habeat  corpus,  849. 
estoppel  against  parent's  claiming  custody  of,  849. 
judgments  against,  effect  of,  644. 

jadginents  against,  without  appointment  of  guardian  ad  litem,  644. 
jnrisdiction  over,  may  be  obtained  by  the  appearance  of  a  general  guar- 
dian, 644. 
Iirjoirario»,  damages  recoverable  apon  diasolation  of,  718. 

dissolution  of,  when  proper,  277. 
Umolvi.st  ElsTATBS,  seoured  claims,  dividends  which  may  b«  declared  npon, 

621. 
IvsOKAMCx,  entirety  of,  464.  909,  910. 

limitation  of  time  to  sue  upon,  464. 
lasumANCK  oif  LiFR,  assignment  of,  for  the  benefit  of  wife  or  children,  when 
creditors  may  vacate  as  fraudulent,  364,  365. 
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Insuranob  OV  Life,  assignment  of,  when  fraudulent  as  to  creditors,  360. 
creditor's  action  to  recover  premiums,  when  sustainable,  360. 
exemption  of,  from  execution,  364,  365. 

in  favor  of  wife  or  children,  creditors  have  no  interest  in,  364. 
in  favor  of  wife  or  children,  husband  and  father  has  no  control  over, 

361,  364. 
in  favor  of  wife  or  children,  whether  can  be  a  fraud  upon  creditors,  361, 

362. 
insolvent,  premiums  paid  by,  whether  may  be  recovered  by  creditors, 

363. 
premiums,  forfeiture  for  non-payment  of,  464. 
when  fraudulent  as  to  creditors,  360. 

JvDOHKNTS  against  deceased  persons  are  irregular,  but  not  void,  816. 
against  deceased  persons,  cases  holding  them  to  be  nullities,  818. 
against  deceased  persons,  how  may  b6  avoided  if  the  fact  of  deatk  ap* 

pears  by  the  record,  817. 
against  deceased  persons  over  whom  the  court  had  obtained  jurisdiction 

in  their  lifetime,  816. 
against  deceased  persons,  whether  may  be  vacated  on  motion,  8il7. 
against  extinct  corporations,  819. 
against  a  woman  as  heir  do  not  bind  her  as  widow,  83. 
beyond  the  issues  are  not  valid,  84. 
death  of  party  before,  effect  of,  at  common  law,  817. 
death  of  party,  collateral  attack  on  the  ground  of,  816-819. 
definition  and  essentials  of,  82. 
estoppel  arising  frum,  to  what  confined,  83. 
estoppel  by,  to  what  extends,  656. 

faith  and  credit  to  be  given  judgments  of  other  states,  80. 
for  or  against   deceased   persons  over  whom   jurisdiction  was  not  ac> 

quired  in  their  lifetime,  818,  819. 
for  or  against  joint  plaintiffs  or  defendants,  one  of  whom  is  dead,  817. 
in  foreclosure,  when  do  not  affect  interest  of  widow  of  mortgagor,  83. 
in  partition  including  lands  not  described  in  the  complaint,  83. 
interest  upon,  when  allowable,  791. 

of  court  of  another  state,  faith  and  credit  to  which  entitled,  80. 
of  court  of  another  state,  jurisdiction  may  be  questioned,  80. 
parties  who  are  not  bound  by,  791. 
privies,  definition  of,  792.  . 

void  because  attempting  to  dispose  of  issues  not  before  the  eonrt,  7S-80< 
Toid  because  imposing  punishment  which  the  court  had  no  power  to  im- 
pose, 78. 
Toid  because  in  excess  of  jurisdiction,  78. 

Toid  because  they  give  relief  not  sanctioned  by  the  pleadings,  79. 
void  when,  78. 
JvoaMKNTs  A0AIN8T  OoRPOKATiONS,  when  conclusivc  against  atockholdera, 

100. 
JVDioiAL  SAiiSa,  orders  confirming,  cannot  be  vacated  after  the  term  ha«  9X- 

pired,  492. 
orders  confirming,  cannot  validate  sales  which  are  void,  496. 
orders  confirming,  collateral  attack  upon,  is  not  permitted,  497. 
orders  confirming,  complete  the  contract  between  the  court  and  the  pvN 

ehaser,  495. 
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JusioiAt.  Salbs,  orders  confirming,  description  of  property,  defects  in,  may 

be  supplied  by  reference  to  the  return,  496. 
orders  contirmiDg,  do  not  preclude  inquiry  into  alleged  fraudalent  de- 
vices, 497. 
orders  coufirming,  efifect  of,  iu  Kansas,  496. 
orders  confirming,  entered  in  proceedings  over  which  the  court  had  no 

jurisdiction,  498. 
orders  confirming,  estop  purchaser  from  insisting  that  he  was  released 

from  his  bid,  499. 
orders  confirming,  estop  purchaser  from  insisting  that  the  property  de- 
scribed is  not  that  sold  to  him,  499. 
•rders  confirming,  estop  purohaeer  from  insisting  that  the  title  is  defect- 

ive,  499. 
orders  confirming,  estop  purchaser  from  objecting  to  the  eharacter  of  tho 

property,  499. 
orders  confirming,  have  the  force  of  judgments,  498. 
orders  oonfirming,  irregularities  cured  by,  495-497. 
orders  confirming,  of  what  conclusive,  495. 
orders  confirming,  protect  sales  from  collateral  attack,  490. 
orders  coufirming,   purchaser  cannot   recover   pnrohase>money  tttwt, 

498. 
orders  confirming,  purchaser  is  bound  by,  498,  499. 
orders  confirming,  purchaser  will  not  be  released  from  his  bid  after  entry 

of.  498. 
'orders  confirming,  of  what  conclusive;  495. 
Judicial  Notiok,  of  what  will  be  taken,  897. 
Ju&lSDiCTiON,  appearance  by  non-resident  confers,  though  intended   for  • 

special  purpose  only,  855. 
•oncurrent,  conflict  of,  how  to  be  avoided,  310,  314. 
ooncnrrent,  court  first  acquiring,  is  entitled  to  proceed  to  judgment,  31(V- 

314. 
ooncnrrent,  court  first  acquiring,  whether  divested  thereof  by  any  aetion 

subsequently  begun  in  another  court,  311. 
ooncnrrent,  court  under  whom  property  is  first  seized  acquires  exclusive 

jurisdiction,  310-315. 
ooncnrrent,  exception  to  rule  that  the  court  first  acquiring  jurisdiction 

will  pursue  it  to  the  end,  317. 
ooncnrrent,  injunction  may  issue  to  compel  party  not  to  resort  to  another 

court,  316. 
ooncnrrent,  national  courts,  proceedings  in,  cannot  be  arrested  by  any 

action  of  a  state  court,  313,  314. 
oonourrent,  seizure  of  property,  priority  of,  may  determine  which  court 

shall  act,  315. 
of  deceased  persons,  816-819. 
■oinre  of  property  under  prooeM  of  the  court  places  it  in  cnstody  of 

Uw,  311. 
•eisure  of  property  under  process  of  the  court,  subsequent  levies  thereon, 

how  may  be  made,  311. 
■eiiare  of  property  under  process  of  national  court  does  not  deprive 

owner  of  redress  in  a  state  court  by  an  action  for  damages,  311. 
■simre  of  property  under  proces!)  of  national  court  takes  it  beyond  tho 

oontrol  of  the  state  courts,  311. 
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Lakdlord  Aint>  Tenant,  abandonment  of  premises  by  lessee  does  not  ter- 
minate lease,  629. 
eminent  domain,  damage  to  which,  respectively  entitled  in  proceeding 
in,  304. 
Latkral  Sdppobt,  liability  of  adjacent  land-owner  for  removing,  765. 
liability  of  city  for  removing,  in  grading  streets,  764,  765. 

Mkohanics'  Likns,  statutes  creating,  should  be  liberally  constraed,  231. 

npon  several  buildings  on  the  same  lot,  231. 
MuxioiPAL  Corporations,  contractors,  when  not  answerable  for  acts  of,  647. 

negligence  in  constmction  of  sewers  and  bridges,  liability  for  injuries 
resulting  from,  740. 

negligence  in  not  keeping  sewera  and  bridges  in  repair,  740. 

nuisance  created  by  sewers,  liability  for,  741,  742. 

Mwers,  diligence  mnst  be  used  to  keep  in  repair,  740,  741. 

Mwers,  discharging  their  contents  on  private  property,  liability  of,  for, 
741,  742. 

•ewers,  failure  to  provide,  damages  are  not  recoverable  for,  737,  738. 

Mwers,  flooding  of  private  property  by,  liability  of  city  for,  741. 

■ewers,  liability  of,  for  neglecting  to  keep  free  from  obstructions,  647. 

■ewers,  municipality  eannot  be  compelled  to  construct,  737. 

■ewers  must  be  sufficient  to  oarry  ofif  the  waters  which  may  reasonably 
be  expected,  741. 

■ewers,  nuisance  created  by  construction  of,  liability  for,  741. 

■ewers,  obstructions  in,  liability  for  damages  resulting  from,  741. 

■ewers,  obstructions  in,  of  which  the  city  has  no  notice,  741. 

■ewers,  open  and  unguarded,  liability  to  persons  injured  by  falling  into, 
743. 

■ewers,  plans  of,  decisions  holding  cities  liable  for  defects  in,  738,  739. 

■ewers,  plans  of,  defects  in,  whether  damages  may  be  recovered  for  in> 
juries  resulting  from,  737,  738. 

■ewers,  plans  of,  defects  resulting  from  omission  to  exercise  ordinary 
skill  and  care,  739. 

■ewers,  plat  3  of,  negligence  in  carrying  out,  make  city  answerable  for 
resulting  injuries,  739. 

■ewers,  plans  of,  which  result  in  injury  to  property,  738,  739. 

■ewers,  power  and  duty  to  provide,  are  legislative  and  judicial  in  char- 
acter, 737. 

■ewers,  right  to  abandon,  743. 

■ewers,  water,  liability  for  collecting  and  throwing,  npon  prirate  prop- 
erty, 742,  743. 

streets,  abutting  lot-owners,  rights  of,  in,  cannot  be  taken  away  by  the 
legislature  without  compensation,  357. 

streets,  dedication  of,  does  not  ordinarily  vest  the  fee  in  the  public,  298. 

streets,  grading,  liability  for  damages  resulting  from,  764. 

streets,  lateral  support  of  lands,  liability  for  removing  and  grading,  764. 

streets,  liability  for  defects  in,  whether  may  be  avoided  by  proving  that 
it  was  the  duty  of  another  to  make  repairs,  841. 

streets,  liability  for  defects  in,  whether  may  be  aroided  by  proving  want 
of  funds  to  repair,  341. 

streets,  liability  for  injuries  resulting  from  improTement,  298. 

streets,  right  of  control  over,  904. 

taxation,  property  of,  when  subject  to,  386. 
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HvnoiPAL  CoRPORiTlOMS,  Waters,  liability  for  collecting  and  throwing  upon, 
prirate  property,  742,  743. 
waters  resulting  from  extraordinary  rains,  not  liable  for  injuries  result- 
ing from,  743. 

Vaxional  Courts,  after  removal  of  cause  to,  farther  action  cannot  be  taken 
in  the  state  court,  313. 
tfect  of  bringing  another  action  for  the  same  cause  in  a  state  court,  312- 

318. 
proceedings  in,  cannot  be  arrested  by  action  of  any  state  eoart,  313,  314. 
property  seized  ander  process  of,  action  for  damages  may  be  sustained  in 

state  courts  if  the  seizure  was  wrongful,  311. 
property  seized  under  process  of,  cannot  be  replevied  in  the  state  court, 
311. 
Nbouoknob  in  attempting  to  rescue  another  from  death,  659. 

sudden  danger,  persons  acting  in  presence  of,  39. 
Nbootiablk  Instkdmknts,  burden  of  proof  when  instrument  is  shown  to  be 
afifected  by  fraud  or  usury,  636. 
falling  due  on  Sunday,  when  payable,  668. 

presumption  that  plaintiff  is  a  bona  fide  holder,  when  indulged,  838. 
protest  of,  whether  may  be  actionable  as  libelous,  669. 
Nov-Kisi DENTS,  appearance  by,  for  a  special  purpose,  whether  confers  juris- 
diction, 856. 
Jurisdiction  over,  based  upon  publication  of  process,  69. 

Pabsmt  and  Child,  estoppel  against  parent's  claiming  custody  of  child,  849. 
oonveyances  from  the  one  to  the  other,  when  valid,  though  voluntary, 

876. 
damages  for  injury  to  minor  employee,  when  recoverable  by  his  parent, 

678. 
damages,  measure  of,  for  loss  of  services  of  child,  678. 
Pabtnxrship,  corporation,  ineffectual  attempt  to  form,  when  creates,  601- 

603. 
PKiHOirAL  AND  AoKNT,  power  to  borrow  money,  agreements  from  which  it  is 

inferable,  94,  95. 
power  to  borrow  money  includes  power  to  give  security  therefor,  94,  95. 
power  to  borrow  money  is  implied  when  the  carrying  on  of  the  business 

absolutely  requires  it,  94,  95. 
power  to  borrow  money  is  not  implied  from  the  fact  that  it  is  convenient 

or  advantageous,  94. 
power  to  borrow  money  is  not  possessed  by  mining  superintendents,  96. 
power  to  borrow  money  not  inferred  from  power  to  purchase  articles^ 

96. 
power  to  borrow  money,  when  inferable  from  power  to  manage  business 

as  agent  deems  best,  96. 
power  to  borrow  money,  when  possessed  by  cashier  of  bank,  96. 
power  to  borrow  money,  when  possessed  by  master  of  ship,  96. 
ratification  of  agent's  act  in  borrowing  money,  from  what  inferaUe,  96. 
Fkivileobd  Comhdmioationii.     See  Hosband  and  Wivb. 

Railroad  Cobporations,  assistant  of  passengers  at  station  or  on  cars  is  not 
a  trespasser,  64. 
assistant  of  passengers,  contributory  negligence  of,  54. 
assistant  of  passengers,  duty  of  corporation  towards,  54,  65. 


940  Index  to  the  Notes. 

Railsoas  Corporations,  aMistant  of  paasengera,  holding  train  io  pcrarit 

alighting  of,  55. 
aaaiatant  of  pasiengers,  injtired  by  defeats  in  stations  and  platfoma^ 

Buy  recover  for,  55. 
assistant  of  passengers,  notice  to  corporations  of  purpose  and  preseno* 

of.  55. 
assistant  of  passengers,  notice  to,  of  starting  of  train,  64,  Sft. 
ear*  doe  to  one  assisting  passengers,  64. 
eonnecting  lines,  liability  for  injuries  to  the  oars  of,  354. 
duties  of,  to  keep  stations  and  platforms  of,  safe,  84,  66. 
duties  of  persons  assisting  passengers,  54,  55. 
stations  and  platforms,  persons  who  may  recover  if  injand  by  defedi 

in,  65,  66. 

Salb  of  Chattsls,  change  of  possession,  when  essential,  117. 

Slamdbk  and  Libel,  mental  anguish,  damages  for,  when  reeovcrabU,  668. 

protest  of  note,  when  libelous,  669. 

special  injuries,  absence  of  allegation  of,  668. 

special  injuries,  allegation  of,  when  essential,  668. 
Statotti  ot  Frauds,  agreements  which  may  be  performed  within  a  ytar  art 
not  within,  373. 

damages  for  future  disabilities  or  sufferings,  381. 

franchise  to  keep  ferry  does  not  terminate  with  the  life  of  the  grantee,  877* 

part  performance,  what  acts  regarded  as,  891. 

possession  under  contract,  when  will  take  it  out  of,  890. 
STATirn  of  Limitations  in  actions  of  negligence,  from  what  date  to  b4 
computed,  120. 

reversioners  and  remaindermen,  when  affected  by,  78. 
SuioiDB,  when  evidence  of  insanity,  426. 

Sunday,  regulations  compelling  observance  of,  must  not  interfere  with  iatw> 
state  commerce,  715. 

Taxation,  exemption  from,  when  sustainable,  387,  388. 

of  property  of  municipal  corporations,  386-388. 

surrender  of  power  of,  is  never  presumed,  389. 
Tbust  ElsTATKS,  dcvises  of,  so  as  to  be  exempt  from  taxation,  395-898. 

Watkb  Companies,  tax<payers  cannot  sustain  an  action  against*  for 

of  contract  with  municipality,  863. 
Watisooitrses,  pollution  of,  by  dibria,  539. 
Wills,  mistakes  in,  in  description  of  persons  or  property,  ^92. 

miitakes  in  describing  property  in,  parol  evidence  to  oorroct,  4U, 
WrrNBSBM.    See  HcsAaitd  and  WUi. 
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ACCOUNTS. 
See  Partmkbshit. 

ACKNOWLEDGM  ENT. 

L  Dhds.  — Acknowledgment  bt  Married  Woman  to  her  deed  of  trait, 
which  certificate  contains  the  caption  of  the  state  and  county,  aod  cer- 
tifies the  officer  to  a  justice  of  the  peace  in  and  for  the  county  mentioned, 
it  ■uffioient,  although  it  fails  to  show  that  the  womaa  appeared  befor* 
him  in  that  county.     Bensinier  v.  Fell,  774. 

%  D»D.  —  Ckrtiticatb  of  Acknowledgment  of  Married  Woman  to  her 
deed  of  trust,  if  otherwise  safficient,  is  not  vitiated  by  the  fact  that  it 
certifies  that  she  "  signed  "  instead  of  "  executed  "  the  deed.  The  word 
"signed  "  in  this  connection  is  equivalent  to  the  word  "  executed "  used 
in  the  statute.     Benaimer  v.  Fell,  774. 

See  Insurance,  C. 

ACl'IONS. 

L  Jdoombnt  for  Debt  Falling  Dob  Pbndbntb  Lira.  —  One  who  htm  » 
lien  for  a  debt  due  and  also  for  a  debt  not  yet  due,  and  who  states  both 
debts  in  bis  petition,  may,  upon  a  mere  suggestion  of  reoord  that  the 
debt  not  due  when  the  suit  was  begun  has  become  due  pendente  lite,  have 
judgment  for  both  debts;  but  this  rule  does  not  extend  to  a  debt  not 
secured  by  a  lien.     Dant  v.  Head,  369. 

8.  Whbn  Local.  — Suit  in  Eqditt  to  Cancel  Dbbd  for  Fraod,  and  to  re- 
vest the  title,  is,  ander  the  Arkansas  statute,  a  proceeding  in  rem  "  for 
the  recovery  of  real  property,"  eta,  and  must  be  broagbt  in  the  eounty 
where  the  land  lies.     McLaughlin  v.  McCrory,  56. 

lee  Adtersb  Po83B.h8ion,  6;  Ahsiommbnts;  Champbbtt;  Chattbl  Mort- 
ttAOBS,  6;  CoNTBAOTS,  20-26;  CoRPOBATiONs,  3;  Damaom;  Dubim;  In- 
jvNonoM,  8,  i;  Insuranob,  4;  Limitations  of  Aotiobi. 

ADMINISTRATION. 
See  AfpbaIh  2. 

ADVERSE   POSSESSION. 

1.  Co-TBNANOT.  — Possession  of  one  co-tenant  is  the  poeMesioB  of  all,  nntil 

he  does  some  aet  of  ouster  to  notify  the  others  that  hie  poseeesion  is  ex- 
clusive.    Cocka  V.  SimmoiiB,  28. 

2.  By  Agent  or  Tenant.  —  Posseiision  of  land,  to  be  adverse,  must  be  made 

by  means  of  actual  entry  and  occupation  thereof,  but  such  possession 
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may  be  made  and  conHnnad  tither  by  the  adverse  claimant,  or  by  hi» 
agent  or  tenant  for  him.     Omaha  etc.  Land  etc.  Go.  r.  Parker,  506. 

3.  Advcrsk  Posskssion  or  Land  mat  bb  Disclosed  by  the  appropriate  use 

of  the  property  by  the  claimaut,  or  by  his  agent  or  tenant  for  him,  ac- 
eording  to  iti  quality  and  condition,  and  may  be  by  fencing  and  pastur- 
ing the  land,  or  by  cultivation  and  payment  of  taxes  thereon,  claiming 
to  be  the  owner  thereof.     Omalm  etc.  Land  etc.  Co.  v.  Parker,  506. 

4.  Ck)-TCNANor  —  Tax  Dud.  — The  fact  that  one  co-tenant  has  placed  upon 

record  a  tax  deed  of  the  common  property,  taken  to  himself  alone,  with- 
oat  proof  that  faia  co-tenants  knew  of  it,  or  that  they  knew  that  he 
elaimed  to  hold  under  it,  will  not  establish  an  adverse  possession  as 
against  them.     Cdcka  ▼.  Simmons,  28. 

f.  Bt  ak  Absknth  trou  ths  State.  —  When  adverse  possession  of  land 
is  began  by  a  person  by  actual  entry,  and  continued  by  him  through  his 
agent  or  tenant,  his  absence  from  the  state  will  not  suspend  the  right  to 
bring  an  action  to  recover  the  possession  of  the  land,  nor  interrupt  the 
running  of  the  statute  of  limitations  in  his  favor.  Omaha  etc  Land  etc 
Co.  r.  Parker,  606. 

f.  Advkbsk  Posskssiok  or  Strkits.  —  Actual,  visible,  exclusive,  and  anin« 
terrupted  possession  of  a  portion  of  a  street  in  a  eity  by  an  adjoining 
lot-owner,  under  a  claim  of  right,  for  the  period  prescribed  by  the  stat- 
vte  of  limitations,  vests  the  absolute  title  thereto  in  8«oh  occupant. 
Megtr  V.  Lincoln,  600. 

AFFIDAVIT. 
See  PsocEss,  2,  3. 

AGENCY. 

1.  Agent  OoitTRAcrriNO  roB  Pkincipal  does  not  Bind  HncssLr  when. — 

When  an  agent  of  a  corporation,  without  expressly  binding  himself, 
requests  an  architect  to  prepare  plans  and  specifications  for  a  college 
building,  the  latter  knowing  such  building  to  be  intended  for  a  public 
and  not  for  a  private  purpose,  and  being  aware  of  circumstances  which, 
if  inquired  into,  would  have  developed  a  responsible  principal,  such 
agent  will  not  be  personally  bound  for  services  rendered  in  the  prepara- 
tion of  such  plans  and  specifications.     Johnson  v.  Arnutrong,  648. 

2.  Undisclosed  Principal.  —  Where  one  contracts  as  agent  without  nam- 

ing his  principal,  who  is  unknown,  the  contract  inures  to  the  benefit  of 
the  principal  if  ratified  by  him,  and  both  are  bound  thereby.  WaddUU 
V.  Sebree,  766. 

3.  Undisclosed  Principal,  when   Bound.  — When  a  person  employs  an 

agent  to  purchase  land  for  him,  and  the  agent  purchases  in  his  own 
name  on  terms  acquiesced  in  by  such  undisclosed  principal,  including 
the  payment  of  money  to  bind  the  purchase,  to  be  forfeited  upon  de- 
fault, the  principal  is  bound,  and  may  be  compelled  to  specifically  perform 
the  contract  of  purchase;  nor  will  the  forfeiture  of  the*  earnest- nioney 
paid  release  the  principal  from  his  obligation  to  complete  the  purchase. 
Waddill  V.  SebrtA,  766. 

4.  Unknown  Primoipal  —  Evidenox  to  Discover.  —When  one  contracts 

as  agent  for  an  unknown  principal,  parol  evidence  is  admissible  to  show 
who  the  principal  was.      Waddill  v.  Sebree,  766. 
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I.    XVTDKMCB    0»    DiFALOATIOyS    OF    AgBNT,     WHBH     ADMISSIBLE,    AND    FOR 

What  Pusposi.  —  When  a  bank  sues  a  steamship  company  to  recover 
money  alleged  to  have  been  overdrawn  from  the  bank  by  the  company, 
evidence  offered  by  the  company,  tending  to  prove  the  amount  of  the 
defalcations  of  its  local  agent,  who  had  overdrawn  his  account  with  the 
bank,  that  his  over-drafts  were  made  to  pay  the  amount  he  was  behind 
in  bis  accounts  with  the  company,  and  that  at  the  time  of  the  over-drafts 
he  had  money  of  the  company's  on  hand  sufficient  to  pay  all  claims  against 
it,  is  admissible,  as  tending  to  prove  that  the  over-drafts  were  not  loans 
to  the  compauy,  and  that  the  agent  had  neither  express  uor  implied  au- 
thority from  the  company  to  make  them,  but  that  they  were  made  by  the 
agent  for  the  purpose  of  paying  his  own  debt  to  the  company.  Consol' 
idated  Nat.  Bank  v.  Pacific  Coast  S.  S.  Co.,  85. 

C  Aoknt's  Authokitt  to  Borrow  Money  not  Imferablb  from  his 
EIkflotmsnt  when.  —  If  the  transaction  of  a  business  c;iriied  on  by  an 
agent  for  his  principal  absolutely  requires  the  exercise  by  the  agent  of 
the  power  to  borrow  money  in  order  to  carry  it  on,  then  such  power  is 
implisdly  conferred  as  an  incident  to  the  employment;  but  the  fact  that 
the  act  proposed  is  more  convenient  or  advantageous,  or  more  effectual 
in  the  transaction  of  the  business  provided  for,  does  not  afford  a  suffi- 
cient  ground  for  the  inference  of  such  a  power;  but  it  must  be  practically 
indispensable  to  the  execution  of  the  duties  really  delegated,  in  or<ler 
to  justify  its  inference  from  the  original  employment.  Consolidated  Nat, 
Bank  v.  Pacific  Coast  S.  8.  Co.,  85. 

T.  Necessitt  for  Aqbnt  to  Borrow  Monet  being  Negatived  No  Pre* 
SUMPTION  OF  HI8  AuTHORiTT  TO  BoRROW.  —  Where  it  is  proved  that 
there  was  no  necessity  for  an  agent  to  borrow  money  to  effect  any  pur- 
pose of  the  agency,  it  will  not  be  presumed,  without  evidence,  that  it 
was  proper  or  usual,  in  the  ordinary  course  of  the  business  in  which  he 
was  employed,  to  borrow  money  without  express  authority.  Consoli- 
dated NiU.  Bank  v.  Pacific  Coast  S.  S.  Co.,  85. 

8.  CiTT  Enoinebr  has  No  Authoritt  to  Change  Contract  for  Grad- 
ing Streets.  —  When  a  contract  has  been  executed  to  grade  a  street  of 
a  city  nnder  the  supervision  of  its  engineer,  it  is  the  duty  of  such  engi- 
neer to  see  that  the  contract  is  complied  with,  and  the  street  brought  to 
the  grade  as  provided  therein.  He  has  no  power,  unless  expressly  ao- 
thorized  by  the  common  council,  to  change  the  grade  as  established  by 
the  city,  nor  to  impose  upon  the  city  any  liability  for  extra  work  dona 
by  the  contractor  in  excess  of  the  work  called  for  by  his  contract.  Mur- 
phy V.  Albina,  578. 

B««  Adverse  Possession,  2,  3,  6s  Attachment,  2,  3;  Carbibbs,  2;  Coir* 
tracts,  20;  Corporations,  1,  7;  Insubanoe,  6;  Muhioipal  Corpoka* 
TIOHS,  1;  Offiobrs,  2;  Process,  1. 

ALTERATION  OP  INSTRUMENTS; 
Pkbsumftions  oonobrnino.  —  Any  erasure   or  interlineation   found  la  m 
note  ih^ild  be  presumed  to  have  been  made  before  it  was  •zecoted. 
IiVankIm  w.  Baktr,  647. 

ANIMALS. 
8m  Cabbiers,  I. 
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APPEAL. 

I.  Law  of  Oabb  —  Extbwt  to  Which  Decision  on  Formbk  Atpbal  n. 
—  The  decision  of  the  supreme  court  upoa  a  former  appeal  in  a  case  is, 
••  to  every  point  presented  and  decided  on  such  appeal,  the  law  of  the 
case,  binding  upon  both  the  parties  and  the  court  so  far  as  the  sam* 
state  of  facts  is  substantially  presented,  but  no  further.  Murfhy  v. 
Albina,  578. 

t.  Law  of  Cass,  Decision  Construing  Deed  is,  when.  —  Where,  apon 
a  former  appeal  in  a  ease,  the  supreme  court,  in  construing  a  deed  of 
trust,  decided  that  a  promise  to  pay  to  the  trustee  therein  ten  thousand 
dollars,  besides  his  debt  and  the  reasonable  expenses  of  his  administra- 
tion, was  without  consideration,  such  construction  becomes  the  law  of 
the  case,  and  the  question  of  its  correctness  is  not  open  to  eensideration 
upon  a  second  appeal.     More  v.  Calkins,  128. 

5.  Exceptions  to  Judge's  Charge.  —  A  bill  of  exceptions  which  shows 

that  certain  requests  were  made  for  instructions  to  a  jury,  and  that 
"  each  and  every  of  such  instructions  asked  for  the  judge  refused  to 
give,  except  as  given  in  the  general  charge,  and  the  defendant*?,  by  their 
counsel,  then  and  there  duly  excepted,"  and  the  general  charge  extendi 
over  thirteen  pages,  the  exception  is  not  sufficiently  specific  and  certain. 
Welcmie  v.  Mitchell,  913, 
4.  In  the  Absence  or  a  Bill  or  Exceptions  setting  out  the  evidence,  if 
any  state  of  evidence  consistent  with  the  pleadings  will  justify  the  ver- 
dict and  judgment,  the  appellate  court  is  bound  to  presume,  in  support 
of  the  judgment,  that  such  evidence  was  giren.  Kitdien  v.  Loudenback, 
540. 

6.  Objection  not  Made  in  Trial  Court  will  not  be  considered  on  appeaL 

Coad  V.  Home  Cattle  Co.,  465. 

6.  Sustaining  Objection  to   Question   Afterwards  Permittbd  to  bb 

Answered  not  Prejudicial.  —  The  sustaining  of  an  objection  to  a 
question  which  the  witness  is  afterwards  permitted  to  fully  answer  can- 
not be  prejudicial  error.  Consolidated  Nat.  Bank  v.  Pactjic  Coast  S.  S. 
Co.,  85. 

7.  Sustaining  op  Demurrer  to  Count  op  Cobjplaint  not  Prejudicial, 

BVBN  though  Erroneous,  when.  —  Where  a  complaint  consists  of  two 
counts,  both  intended  to  represent  the  same  cause  of  action,  and  the 
evidence  shows  that  no  recovery  could  be  had  upon  the  first  count,  the 
sustaining  of  a  special  demurrer  to  that  count,  even  if  erroneous,  cannot 
be  prejudicial  error.  Consolidated  Nat.  Bank  v.  Pacific  Coast  S.  S.  Co., 
85. 

8.  AccEPTANOB  OF  Strebt  —  PLEADINGS.  —  Where,  in  an  action  against  a  city 

to  recover  damages  caused  by  a  change  in  the  grade  of  a  street,  the  dec- 
laration is  drawn  on  the  theory  that  the  street  was  established  when  the 
alleged  wrong  was  done,  the  plaintifiF  is  bouml  by  his  pleading,  and 
therefore  cannot,  on  appeal,  urge  that  the  street  was  not  established  nor 
dedicated  when  the  wrong  was  committed.     Stearns  v.  BicJimond,  758. 

9.  Demurrer  or  Defendant  Overruled  for   Want  of  Presentation, 

HOW  Far  Considered  os  Appeal.  —  When  a  defendant's  demurrer  to 
the  plaintiff's  complaint  is  overruled  for  want  of  presentation,  the  plain- 
tiff having  appealed  from  a  judgment  in  favor  of  the  defendant,  the  lat- 
ter cannot  urge  any  grounds  of  special  demurrer,  or  any  errors  committed 
against  him,  for  the  purpose  of  sustaining  the  judgment  erroneously 
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Nndsred  la  bh  favor  after  m,  trial  on  the  merits.  In  such  case,  the  sa- 
prema  ooart  can  consider  only  such  errors  as  contributed  to  the  rendi- 
tion of  th«  judgment  for  the  defendant,  and  can  consider  the  demurrer 
Mily  so  far  as  it  challenges  the  cause  of  action  and  affects  the  question 
whether  the  complaint  is  sufficient  to  render  the  exclusion  of  evidence 
under  it  erroneous.  Batet  v.  Babcock,  133. 
IQl  QuBsnoifi  or  FACr.  —  The  supreme  court  of  Ohio  will  not  examine  the 
•ridence  before  a  trial  court,  except  to  the  extent  of  determining  whether 
the  finding  of  suoh  court  was  supported  by  any  evidence.  If  the  avi- 
denca  upon  which  the  finding  of  the  court  was  based  consisted  of  proof 
of  declarations  of  parties  long  since  deceased,  made  at  a  remote  period 
of  time  to  persons  who  are  now  very  aged,  and  who  had  no  interest  in 
the  matter  or  in  preserving  such  declarations  in  their  memories,  yet  if 
raoh  evidanoe  satisfies  the  trial  court  of  the  existence  of  such  declarations, 
the  appellate  court  will  not  interpose  to  set  aside  a  finding  based  thereon. 
Shalian  v.  Sioan,  617. 

11.    BxOESStVB   JUDOHBNT,    ASSIONHBNT    ON    GROUND  Or,    NOT    CONSIDKRBU 

WHBN.  — The  supreme  court  is  not  required,  under  its  rules,  to  consider 
an  assignment  of  error  upon  the  ground  that  the  judgment  is  excessive, 
unless  the  excess  has  been  called  to  the  attention  of  the  trial  court  in 
the  motion  for  a  new  trial.     Petri  v.  First  Nat.  Bank,  667. 

If.  Appeal  —  Practice  —  Verdict.  —  The  appellate  court,  upon  discover- 
ing that  the  trial  court  erred  in  setting  aside  the  verdict  on  the  trial, 
will  set  aside  all  proceedings  subsequent  to  the  verdict,  and  enter  judg- 
ment thereon.     Stearns  v.  Ridimond,  768. 

It.  ExcsPTiOMs  —  Waiter  or.  —  An  exception  by  plaintiff  to  the  setting 
aside  of  a  verdict  is  a  waiver  of  a  previous  exception  to  the  refusal  of  the 
•onrt  to  give  instructions  requested  by  him.     Stearns  v.  Richmond,  758. 

Im  Damaobs,  6;  Jddombnts,  1,  15;  Marriaqb  axd  Ditobcb,  3;  New 
Trial;  Wills,  1. 

APPOINTMENT. 
See  OFFicBBa,  1. 

APPROPRIATION. 
See  Eminent  Domain,  1-S. 

ARREST. 
See  Duress;  Railroads,  12. 

ASSAULT. 

1.  UNLAwruL  ArrsMrr  and  Present  Ability  Necbssart  to  CoNsrrruTB. 
—  To  eonstitute  an  assault,  there  must  be  an  unlawful  attempt  and  a 
present  ability  to  inflict  the  injury.     People  v.  Lee  Kong,  165. 

t.  Present  Ability  to  Murder,  Person  has,  when.  —  A  person  has  the 
present  ability  to  commit  an  intended  murder  when  he  has  a  loaded  pis. 
tol,  and  the  intended  victim  is  within  reach  of  its  shot,  and  the  fact  that 
the  perpetrator  was  mistaken  as  to  the  exact  spot  where  his  intended  vic- 
tim was  at  the  time  of  the  firing  is  immaterial.    People  v.  Lee  Kon;/,  165. 

t.  Assault  with  Intent  to  .VIurder,  Pbrson  Intended  to  be  Killed  not 
BEING  WHERB  ACCUSED  THunoHT  Ub  WAS.  —  When  a  policeman  bores  a 
hole  in  the  roof  of  a  buiiduig,  in  order  to  ascertain  from  ol>Bervatioa 
AM   8t.  Rep..  Vou  XXIX.  -  CO 
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whether  or  not  the  occupant  is  conducting  a  gambling  or  lottery  game 
therein,  and  sach  occupant,  believing  the  policeman  to  be  on  the  roof  at 
the  point  of  contemplated  observation,  fires  his  pistol  at  that  spot  with 
intent  to  kill,  he  is  guilty  of  an  assault  with  intent  to  commit  murder, 
although  the  policeman  was  not  at  the  spot  when  the  shot  was  fired,  but 
waa  upon  another  part  of  the  roof.  People  v.  Lee  Kong,  165. 
A,  Obiminal  Attimpt  Frustrated  by  Unknown  Obstrcction.  —  Wheris 
the  criminal  result  of  an  attempt  is  not  accomplished,  simply  because  of 
an  obstruction  in  the  way  of  the  thing  to  be  operated  upon,  which  it 
unknown  to  the  aggressor  at  the  time,  the  criminal  attempt  i»  committed. 
P«opl*  r.  Le*  Kong,  165. 

See  Marriaqe  and  Divobcx,  3. 

ASSESSMENT. 
See  Taxes,  3. 

ASSIGNMENT. 

L  Abstonmknt  ot  Rioht  to  Bring  Action  to  Sbt  Asidk  Settlements. 
—  If  a  life  insurance  corporation  represents  to  holders  of  policies  under 
the  reserve  dividend  plan  that  specific  sums  are  due  to  them,  and  they, 
believing  such  representations  to  be  true,  accept  the  sums  so  paid,  and 
give  receipts  therefor  purporting  to  be  in  full  payment,  when  in  fact  a 
much  greater  sum  was  due  to  each  of  them,  each  has  a  claim  against  the 
insurance  company  capable  of  assignment,  and  may  therefore  vest  in  his 
assignee  the  right  to  maintain  an  action  to  set  aside  such  receipts  and  to 
recover  the  residue  due  under  the  policy.  Metropolitan  etc.  Ins.  Co.  v. 
Fuller,  196. 

%  AssiQNEB  OF  Causes  of  Action  Who  Agrees,  in  consideration  of  the 
assignments,  at  his  own  expense,  to  bring  aetions  thereon,  and  to  pay 
the  assignors  one  half  of  the  net  proceeds  of  such  actions,  but  reserves 
the  right  to  reassign  the  claims  if  at  any  time  he  deems  it  advisable  to 
give  up  the  attempt  to  prosecute  them,  obtains  a  beneficial  interest  in 
■nch  causes  of  action,  and  becomes  the  equitable  and  bona  jide  holder 
thereof.     Metropolitan  etc  Ins.  Co.  v.  Fuller,  196. 

8m  Estates;  Execution,  7;  Husband  and  Wife,  1;  Injunction,  3;  Ih- 

80LVEMCT,  2;   JUDGUENTS,   22,  23;   JUDICIAL  SaLSS,   1. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Attachment,  Burden  of  Proof  to  Sustain.  —  In  a  proceeding  before  a 
county  court  in  Illinois,  in  the  exercise  of  jurisdiction  over  assignments 
for  the  benefit  of  creditors,  the  court  is  justified  in  finding  that  attach- 
ment creditors  have  no  valid  lien  upon  the  property  attached,  if  they 
do  not  oflEer  any  evidence  tending  to  prove  debts  due  and  owing  from 
the  defendant  to  the  plaintiff  in  the  attachment  at  the  commencement 
«i  tlM  suit  Plume  etc  Mfg.  Co.  v.  Caldwell,  305. 
See  JuRisDKrrioN,  7. 

ASSOCIATIONS. 

L  Good  Stakdhto.  —  The  issuance  of  a  certificate  of  endowment  to  a  mem- 
ber  is  eTidence  of  his  good  standing  when  it  is  issned,  and  such  good 
standing  will  be  presumed  to  continue,  and  the  burden  of  establishing 
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its  loss  must  1)6  assumed  by  the  association.  Independent  Order  0/  For' 
«$ters  y.  Zak,  318. 

%.  Good  Standing,  Loss  of,  how  may  bb  Proved.  —  Where  the  rules  of 
a  benefit  association  declare  what  shall  be  deemed  conduct  unbecoming 
a  member  of  it,  and  that  upon  trial  and  conviction  thereof  he  may  be 
reprimanded,  suspended,  or  expelled,  and  a  certificate  of  endowment  is 
iMaed  to  the  member,  stipulating  for  the  payment  of  a  specified  sum  to 
his  wife  upon  his  death,  provided  he  shall  remain  in  good  standing  at 
tht  time  of  such  death,  the  payment  of  such  certificate  cannot  be  re- 
dated  on  the  ground  that  he  was  not  in  good  standing,  except  by  show- 
ing loss  of  such  standing  from  the  records,  minutes,  or  proceedings  of 
the  order  itself  establishing  such  loss  by  the  o£Scial  action  of  the  order. 
Independent  Order  of  Forester*  v.  Zai,  318. 

S.  Mutual  Bknkkit  Sooietiw,  Right  of,  to  Changk  thiir  Laws.  — 
Mutual  benefit  societies  have  the  right  to  alter,  amend,  or  repeal  their 
laws,  or  to  enact  others  consistent  with  the  purpose  for  which  they  are 
organized,  but  they  cannot  so  exercise  this  right  as  to  operate  as  a  repn- 
diation  of  their  obligations,  or  to  work  a  forfeiture  of  righta  previously 
Tested  in  their  members.      Wut  v.  Orand  Lodge,  603. 

4  Impossible  Compliance,  Law  not  Construed  to  Require.  —  A  law  of 
a  mutual  benefit  society  will  not  be  construed  in  such  a  way  as  to  render 
it  impossible  for  its  members  to  comply  with  its  requirements,  if  such  a 
result  can  be  avoided,  especially  where  such  a  construction  would  oper- 
ate as  a  complete  destruction  of  the  rights  of  the  members,  and  as  a  re- 
pudiation  by  ttte  society  of  its  obligations.      Wial  v.  Chrand  Lodge,  603. 

i.  Law  not  Construed  to  be  Retroagtiti  unless  Clearly  Intended 
to  be  so.  — A  new  law  of  a  mutual  benefit  society  will  not  be  inter- 
preted to  be  retroactive  in  its  operation,  unless  by  its  terms  it  is  clearly 
intended  to  be  so,  but  such  law  will  be  construed  as  operating  only  on 
eases  or  facta  that  come  into  existence  after  it  was  passed.  Wiat  v. 
Orand  Lodge,  603. 

ASSUMPSIT. 
CoMTKACT  Entered  into  through  the  Mistake  or  the  Parties  thereto 

respecting  its  contents  is  not  binding  upon  them,  and  if  one  of  them  per- 
forms services  for  the  other  in  consequence  of  such  contract,  he  is  en- 
titled to  recover  reasonable  compensation  therefor,  though  in  excess  of 
the  price  named  in  the  contract.     Rowland  v.  New  York  etc  R.  R.  Co., 

176. 

See  JuDaMENTS,  27. 

ATTACHMENT. 

1.  RvnniR  UPON  Attachment  not  Conclusive  of  Validitt  of  Attach- 
ment when.  — The  return  upon  a  writ  of  attachment  is  not  conclusive 
•f  the  validity  of  the  attachment  in  a  subsequent  action  against  the  suc- 
cessor of  the  corporation  defendant.      Blanr  v.  Paymaiter  Mining  Co.,  149. 

1.  Oarnisumbnt  of  Judgment.  — The  Situs  of  a  Judgment  for  the  purpose 
of  garnishing  it  is  only  in  the  state  wherein  the  j«dgment  oreditor  re- 
sides; and  where  the  debtor  is  an  insurance  corporation,  the  garnishment 
of  it  in  another  state  in  which  it  does  not  reside,  upon  service  on  one  of 
its  local  agents  in  that  state,  is  void.     Renter  v.  Hurlburt,  850. 

S.  Garnishment  or  a  Judgment  in  a  state  in  which  neither  the  judgment 
creditor  nor  debtor  rentdes,  and  wherein  the  judgment  was  not  rendered, 
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effected  by  the  service  of  process  upon  the  agent  of  the  debtor  within 
the  state,  is  void,  when  the  cause  of  action  upon  which  the  garnishment 
waa  founded  did  not  originate  in  the  state  where  the  action  was  com- 
menced, and  such  action  was  not  to  enforce  any  contract  entered  into 
with  reference  to  any  subject-matter  within  that  state.  Renter  v.  HurU 
bmi,  850. 

4,  Bhakbs  ot  Stock  ik  Corporations  Liable  to  Garnishment  and  Ex- 
ecution, —  The  statutes  of  Texas  make  provision  for  reaching  and  snb- 
jectinf;  to  creditors  shares  of  stock  in  corporations,  both  by  writs  of 
garniahment  and  exec..Lioii.     Keating  v.  J.  Stone  etc.  Live-ttock  Co.,  670. 

i.  Answer  or  Corporation  Garnished  to  State  Nitmber  op  Shares 
Owned  by  Debtor.  —  Where  a  corporation  is  the  garnishee,  it  is  re- 
quired by  the  writ  to  answer  what  number  of  shares,  if  any,  the  debtor 
owns  in  the  company,  and  the  shares  so  ascertained,  or  so  much  thereof 
as  may  be  necessary,  may  be  ordered  to  be  sold  to  satisfy  the  judgment 
rendered.     Keating  v.  J.  Stone  etc.  Live-stock  Co. ,  670. 

8m  AasiaNMBHT  roK  Benbtit  or  Creditors;  JaDaMXNTS,  27;  JmusDio- 

noN,  7. 

ATTORNEY  AND  CUENT. 

L  Fowm  OP  Attorney  to  Compromise  Claim  attek  Judoioeht.  —  An 
attorney,  employed  merely  as  such  to  collect  a  debt,  has  no  power  to 
eompromise  the  claim  after  judgment.      Watt  v.  Broohover,  81 L 

t.  Attorney  Pees  Stipulated  to  be  Paid  if  Legal  Procbedinos  In- 
stituted, Recoverable  when.  —  The  presentation  of  a  elaim  properly 
proved  up  against  the  estate  of  a  lunatic  in  the  hands  of  a  guardian  con- 
•titutes  the  institution  of  legal  proceedings  for  its  collection,  and  entitle* 
the  holder  of  a  note  so  presented  to  recover  an  attorney  fee  stipulated 
therein  to  be  paid  "if  legal  proceedings  be  instituted."  Morriil  r.  Bo^ 
9»fk 

See  Wills,  2. 

AWARD, 
loo  Lakdlord  and  Tenaht,  S. 

BANKRUPTCY. 
See  Insolvbnot. 

BANKS. 
tm  Oouokatiohs,  7;  Estoppel,  4;  Pi 

BBNBFICIAL  ASSOCIATIOim 
See  AssociATiOKa, 

BENEFICIARIES. 
See  Trusts,  9-1  L 

BILLS   AND  NOTES. 
8oe  Negotiable  Ihstb 


BILLS  OP  EXCEPTIONS. 
See  Appeal,  3,  4. 
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BONA  FIDE   PURCHASI5RS. 
Be«  Nkgotiabli  Instbumbkts,  4-$, 

BONDS. 
1m  Lfjwonov,  6,  7;  Vbndor  and  PaBOHAssmi  WifMM^  Ik 

BOUNDARIES. 
8««  Deeds,  4;  Watbrootxrsis. 

BRIDGES. 
8««  Municipal  Corporations,  28w 

BURDEN  OF  PROOF. 
9^  iMKiQMian  fOft  BsNsnT  or  Creditors;  Assooiation^  1|  KaaonA- 

BL>  iMSTRUMENXa,  3. 

CALLS. 
8««  Watercoctbsbs,  3. 

CANCELLATION. 
8m  Actions,  2;  Eqditt,  4;  Jdrisdictioh,  Ik  . 

CARRIERS. 

1.  Oabribr  or  Animals  —  Contract  Lihitino  Liabilttt.  —  A  eommoa 
eurier  of  live-stock  cannot,  by  contract  with  a  shipper,  r«li«T0  itself  in 
any  manner  from  liability  for  damages  arising  from  loss  or  injury  result* 
ing  from  its  own  negligence.     Chicago  etc.  R.  R.  Co.  v.  Witty,  436. 

S,  Mistake  as  to  Fbeioht  Charges  to  be  Paid.  —  If  a  person,  desirous 
of  shipping  articles  from  one  point  to  another  over  a  railway,  inquires 
at  its  office,  of  its  freight  cashier,  what  the  chargM  will  be,  and  the  lat- 
ter, in  turn,  inquires  of  the  way-bill  olerk,  whose  dnty  it  is  to  know 
what  snoh  charges  are,  and  the  latter,  misunderstanding  the  place  to 
which  shipment  is  to  be  made,  gives  an  incorrect  answer,  according 
to  which  the  charges  are  computed  and  paid  in  advance,  the  railroad 
company  is  not  bound  by  the  answer  thus  made,  and  may,  after  shipping 
the  goods  to  the  place  designated,  and  there  delivering  or  offering  to 
deliver  them,  recover  such  additional  sum  as  may  be  required  to  reason- 
ably  compensate  it  for  the  services  rendered.  Rovoland  v.  Ntv  York  etCm 
A  ILCh.,  175. 

See  Intibetatb  Commbbob,  2;  Raileoam. 

CERTIFICATE. 
8m  Ackmowlbdombnt;  Amociatiomi,  1,  % 

CHAMPERTY. 
A  OoRTBAOT  WHERBBT  Onb  Pbrson  agrees  to  prosecute  actions  on  behalf  of 
others  for  a  share  of  the  proceeds  of  snoh  actions  is  not  void  for  cham- 
perty, when  it  is  not  opposed  to  public  policy,  and  a  contract  ia  not 
•gainst  public  policy  by  which  one  person  agrees  to  bring  suits  to  re- 
cover l)alanoes  claimed  to  be  due  other  per^tons  on  life  insurance  policies, 
iMOed  to  them  oa  the  reserve  dividend  plan,  such  persons  having  ao- 
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oepted  payment  of  less  snms  than  were  dae  them,  and  given  receipts  in 
fall,  relying  on  the  statement  of  the  insurer  that  the  sums  so  paid  wer* 
•11  that  w«r«  due  them.     MetropoUtan  etc.  In*,  Co.  r.  Fuller,  196. 

CHARACTER. 
See  HoMiciDB,  8-11. 

CHATTEL   MORTGAGES. 

L  OoirsiBKRATiOH.  —  A  Pre- EXISTING  Debt,  already  due,  i«  a  good  oonsid- 
•ration  for  a  chattel  mortgage,  and  protects  the  mnrtgageo  to  the  same 
•xtent  aa  would  a  new  considai -atiou  given  at  the  time  of  making  tho 
mortgage.     Henry  t.  Vliet,  478. 

S.  Consideration.  —  Release  of  a  Surety  on  a  note  already  das,  in  oon- 
■ideration  of  a  chattel  mortgage  executed  by  the  maker  of  the  note,  is  a 
valuable  consideration  for  the  mortgage.      Henry  v.    Vliety  478. 

S.  A  Private  Sale  or  Chattels  bt  a  Mortoaoss,  without  Givino  Pks- 
nous  Notice  thereof,  as  required  by  statute,  is  not  void.  The  statute 
was  enacted  for  the  protection  of  the  mortgagor,  and  he  may  waive  its 
benefit,  and  elect  not  to  claim  it.      Welcome  v.  Mitckell,  913. 

4.  Sale  on  Insufficient  Notice  —  Liability  of  Mortoagee. — A  mort- 
gagee of  chattels  must  comply  substantially  with  the  requirement  of  the 
itatute,  including  notice  of  sale,  in  foreclosing  his  mortgage,  and  if  he 
fails  to  do  so,  and  the  property  in  sold  for  less  than  its  value,  the  mort- 
gagor  is  entitled  to  have  the  value  of  the  property  applied  to  the  extin- 
guishment of  the  debt,  and  if  such  value  is  greater  than  the  mortgage 
debt,  the  mortgagee  is  liable  to  the  mortgagor  for  the  difference.  Coad 
V.  Home  Cattle  Co.,  465. 

f.  Nonos  OF  Postponed  Sale.  —  If  a  chattel  mortgage  sale  is  postponed, 
notice  of  such  postponement,  when  a  newspaper  is  published  in  the 
county  where  the  sale  is  to  take  place,  and  the  postponement  is  for  suf- 
ficient time  to  permit,  must  be  published  in  the  paper  in  which  the 
original  notice  of  sale  was  given,  and  must  be  continued  therein  in  each 
issue  of  the  paper  until  the  day  of  sale.     Coad  v.  Home  Cattle  Co.,  465. 

§.  Option  to  Foreclose.  —  When  a  chattel  mortgage  provides  that  upon 
default  in  the  payment  of  interest  for  the  space  of  three  days  after  ma- 
turity, the  whole  debt  shall  have  become  due  and  payable,  at  the  option 
of  the  mortgagee,  he  may  declare  the  whole  debt  due,  and  bring  an  ac- 
tion to  foreclose  for  such  default  in  the  payment  of  interest.  Coad  v. 
Borne  CaUle  Co.,  465. 

See  Fbaudulent  Conveyances*,  1;  Insurance,  2. 

COLLATERAL  ATTACK. 
See  Judgments,  1,  16,  18,  19;  Process,  S. 

COLLATERAL  SECURITY. 
See  Mechanic's  Lien    5. 

COLLUSION. 
See  Bquitt,  1;  Iksolvency,  2;  Judqmints,  8,  12» 

COMMERCE. 
See  Contracts,  24;  Interstate  Comherob. 
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COMMON  CARRIERS. 
See  Carriers. 

COMMON  LAW. 
See  Nuisance,  2. 

COMPROMISE. 
Im  Attoknbt  and  Client,  I. 

CONDONATION. 
See  Marria«k  anu  Divorce,  2.     ' 

CONFIRMATION. 
8m  Bxmotobs  ahb  Administbatoiu>,  1;  Judicial  SALEa,  S. 

CONFLICT  OF  LAWS. 
8m  Attaohment,  2,  3;  Contracts,  12,  14;  Iittekesi^ 

CONSIDERATION. 
Im  Affeal,  2;  AisiaNHBNT,  2;  CHArriL  Mortsaoes,  1,  2;  Contracts,  1-3; 
Creditor's  Suit,  4;  Estates,  3;  Fraudulent  Comvetanoes,  1,  3,  4; 
ii^eootiable  iltstruhents,  1-5,  9;  trusts,  4. 

CONSTITUTIONAL  LAW. 

See  SxATUTEa. 

CONSTITUTIONS. 

ObiriTITUTION   DOES  NOT  LiMIT   DURATION   OF   StREET-RAILWAT  FRANCHISE. 

—  While  aeotion  7  of  article  10  of  the  constitution  of  TexH  is  entirely 
prohibitory,  and  not  permissive,  still  it  is  a  clear  recognition  of  the  right 
of  any  eity  to  give  its  consent  to  the  use  of  its  streets  by  street-railway 
•ompaniea,  and  it  contains  no  limitation  of  the  length  of  time  for  which 
■aeh  consent  may  be  given.  Mayor  v.  Houston  etc.  R'y  Co.,  679. 
Bm  Eminent  Domain,  1-4,  9;  Leoislatcre;  Municipal  Corporations,  10 
20;  OmoEBs,  2,  3;  Pleading,  I;  Railroads,  17. 

CONSTRUCTION. 

Bm  Associations,  4,  6;  Contkacts,  15;  Mechanic's  Lien,  1,  8;  Municipal 

Corporations,  I. 

CONTINUANCE. 
See  Trial,  12-14. 

CONTRACTS. 

L  OoNSiDERATioir.  —  Ant  Damaoe,  or  Ant  Suspension  of  a  Right,  os 
Ant  Liabilptt  to  a  Loss  occasioned  to  one  by  the  promise  of  another, 
is  a  suffioiint  consideration  for  such  promiae,  and  will  make  it  binding, 
though  no  actual  benefit  aocruea  to  the  promisor.  Matcolo  v.  Monte- 
temto,  170. 

t>  Consideration.  —  A  Forbearance  to  Sue,  or  a  Di.smissal  op  a  Surr 
already  begun,  is  a  sufficient  consideration  for  a  promise,  though  the 
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promisor  has  no  direct  interest  in  the  snit,  and  is  not  directly  benefited 
by  the  delay.     Mascolo  v.  Montesanto,  170. 

8.  CJoNSiDBRATiON  —  Incbbask  IN  Waoks.  —  When  a  father,  largely  inter- 
•sted  in  a  manufacturing  company  by  which  his  son  is  employed,  prom- 
ises  the  latter,  after  he  has  attained  his  majority,  to  increase  his  wages 
and  to  pay  such  increase  personally  as  an  inducement  to  the  son  to  re- 
main in  the  employ  of  the  company,  such  promise  is  based  upon  a  val- 
uable consideration,  and  cannot  be  successfully  assailed  by  subsequent 
creditors  of  the  father.     Second  Nat.  Bank  v.  Merrill,  870. 

4  Statute  or  Frauds — Parol  AeBEEMEST  concerning  Purchase  of  Land. 
—  A  parol  agreement  between  one  who  obtains  the  title  to  laud  in  him- 
self alone,  and  with  his  own  means,  and  another,  that  the  latter  is  to 
have  an  interest  therein  upon  paying  one  half  of  the  expenses  incurred 
in  acquiring  the  title,  or  that  the  purchase  is  to  be  made  for  their  joint 
benefit,  i«  Toid  aa  being  within  the  statute  of  frauds,  and  cannot  be  en- 
forced as  against  the  party  obtaining  the  title.     Bobbins  v.  Kimball,  45. 

f.  Etatdtb  or  Frauds  —  Contracts  not  to  be  Performed  within  Onb 
Year,  when  ■within.  —  A  parol  agreement  not  to  be  performed  by 
either  party  within  one  year  is  within  the  statute  of  frauds  and  voiH; 
but  if  it  is  to  be  or  has  been  performed  by  one  or  either  of  them  within 
such  period,  it  is  not  within  the  statute.     Dant  v.  Head,  369. 

6.  Statute  of  Frauds — Contracts  not  to  bb  Performed  within  One 

Year — Construction.  —  A  deed  conveying  a  leasehold  interest  in  a 
distiUery,  and  reciting  the  transfer  of  the  trade-mark  used  at  such  dis- 
tillery, in  consideration  of  one  hundred  dollars  per  year  during  eight  un- 
expired years  of  the  lease,  is  not  a  contract  as  to  the  trade-mark,  within 
the  statute  of  frauds,  because  it  is  not  to  be  performed  within  one  year, 
and  the  purchaser,  after  making  one  payment,  cannot  resist  -the  second 
on  that  ground.     Dant  r.  Head,  369. 

7.  Statotb  of  Frauds.  —  An  Agreement  not  to  Carry  on  a  Particular 

Class  of  Business  on  real  property  is  not  within  the  statute  of  frauds. 
It  is  not  a  contract  for  the  transfer  of  lands  or  for  some  interest  in  them, 
nor  is  it  an  agreement  not  to  be  performed  within  one  year.  Hall  v. 
Solomon,  218. 

8.  Statute  of  Frauds  are  not  Applicable  to  an  EIxeouted  Agrei.msnt. 

Bateg  V.  Babcock,  133. 

t.  Statute  of  Frauds.  —  The  Acts  of  Part  Performance  which  will  take 
a  parol  contract  out  of  the  statute  of  frauds  must  be  referable  to  and  in 
part  execution  of  the  contract,  and  not  referable  to  some  other  title,  and 
must  be  prejudicial  to  the  party  claiming  specific  performance,  and  for 
which  he  would  be  liable  to  compensation  in  damages  if  the  contract 
were  not  enforced.     Cutler  v.  Babcock,  882. 

10.  Statute  of  Frauds.  —  Aci-s  of  Part  Performance  which  will  take  a 
parol  agreement  out  of  the  statute  of  frauds  must  be  such  as  clearly  re- 
fer to  some  contract  in  relation  to  the  subject-matter  in  dispute.  If  all 
the  acts  done  are  of  snch  a  character  that  they  do  not  indicate  that  they 
were  done  in  the  performance  of  any  contract  or  agreement  respecting 
property  rights  of  any  kind,  but  were  rather  the  manifestation  of  a  be- 
nevolent and  affectionate  disposition  on  the  part  of  a  childless  couple 
towards  a  grateful  and  affectionate  child,  placed  in  their  custody  by  • 
destitute  and  homeless  mother,  then  such  acts  cannot  be  referred  to  an 
alleged  parol  agreement  to  make  such  child  their  heir  and  leave  it  their 
property.     Shahan  v.  Stoan,  517. 
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II.  Statuti  of  Frattds  —  Part  Performance  — Th«  RmsNTioy  ot  Pos- 
■snsiuN  OT  Real  Propkrtt  under  a  parol  contract  for  its  transfer  to 
the  party  so  retaining  it  may  amount  to  an  act  of  part  performance  of 
•ueh  contract.     Cutler  t.  Babcock,  882. 

IZ  C!o.NFLicrr  o»  Laws  — Void  Contract  tor  Sale  or  Intoxicating 
Liquors.  —  Where  a  contract  for  the  manufacture  and  sale  of  beer  in 
one  state  to  be  transported  to  another  is  Toid  in  the  ttate  where  made, 
because  prohibited  by  statate,  it  is  void  everywhere,  and  its  invalidity 
u  a  good  defense  in  an  action  on  the  contract  in  another  state.  Tred- 
way  V.  Riley,  447. 

ISL  Agreement  not  to  Use  Land  fob  the  Sale  of  Intoxicating  Li- 
quors does  not  prohibit  the  keeping  of  a  drug-store,  where  liquors  are 
■old  in  the  manner  in  which  they  are  ordinarily  sold  by  druggists,  but 
not  to  be  drank  upon  the  premises.     Hall  v.  Solomon,  218. 

14.  Conflict  of  Laws  —  Place  of  Contract,  What  is.  —  A  note  dated 
and  executed  in  one  state,  where  both  the  maker  and  payee  reside,  and 
where,  by  its  terms,  it  is  made  payable,  is  presnincd  to  be  a  contract  en- 
tered into  and  to  be  performed  in  that  state,  although  it  is  secured  by 
mortgage  on  property  in  another  state,  where  it  was  delivered,  and 
where  the  money  constituting  the  loan  was  paid  over.  Coad  v.  Home 
Cattle  Co.,  465. 

15.  Construction  when  Terms  ark  in  Doubt.  —  Where  the  terms  of  a 
parol  agreement  are  in  doubt,  the  acts  of  the  parties  in  the  execution  of 
it  are  the  best  guides  for  its  interpretation.     Rohbina  v.  Kimball,  45. 

16.  Etidenob  as  to  Meaning  of  Abbreviations  in  Contract  and  as  to 
Printed  Matter  therein,  when  Admissible. — Where  printed  mat- 
ter, not  described  in  the  complaint,  consisting  of  extracts  from  the  rules 
of  the  Produce  Exchange  and  Call  Board  of  San  Francisco,  appears  above 
the  written  contract  pleaded  in  the  complaint,  and  some  of  the  witnesses 
testify  that  the  phrase  "  S/87  wheat,"  used  in  the  written  contract,  meant 
that  the  seller  was  to  have  the  season  of  1887  in  which  to  complete  hia 
eontract,  and  that  the  wheat  should  be  "  number  one  white  wheat,"  and 
other  witnesses  testify  that  the  phrase  meant  that  the  wheat  was  not  to 
be  delivered,  but  tliat  the  seller  was  simply  to  produce  "  call-board 
oontracts "  for  the  wheat,  evidence  ought  to  be  admitted  to  show 
whether  the  printed  matter  above  the  manuscript  was  a  part  of  the  con- 
tract, or  whether  it  should  be  considered  a  "  board  contract,  "or  whether 
the  phrase  had  any  other  meaning  than  that  given  to  it  by  said  board, 
and  what  that  meaning  is,  and  also  to  show  what  are  the  rules  and  regu- 
lations of  the  stock  and  exchange  board,  and  it  is  error  to  exclude  such 
evidence.     Ben-y  v.  Kovoaltky,  101. 

17.  Abbreviations  in  Description  of  Wheat  not  Unintelligible  or 
Meaningless  when.  —  The  words,  or  abbreviations,  "8/87  wheat," 
used  in  a  pleading,  cannot  be  said,  on  a  special  demurrer,  to  be  unintel- 
ligible or  meaningless,  nor  does  their  use  render  the  pleading  ambiguous 
or  uncertain.     Ben-y  v.  KotciiUky,  101. 

18.  Surplusage.  Meaninolb.ss  Abbreviations  Disregarded  as,  when. — 
Where  a  complete  contract  is  expressed  without  abbreviations  employed 
therein,  they  may  l>e  disregarded  as  surplusage,  if  they  are  meaningless. 
Berry  v.  KownUky,  101. 

19.  Meaning  of  Words  in  Contract  S«t  oi't  in  PLEAniso  need  not  be 
Pleaded.  —  Where  a  written  agreement  is  fully  set  out  in  a  pleading, 
the  meaning  of  words  or  abbreviatians  used  therein  may  be  proved  on 


954  Index. 

the  trial  for  the  purpose  of  enabling  the  court  to  interpret  them,  and  the 
oral  evidence  of  their  meaning  need  not  be  stated  in  the  pleading.  Btrry 
V.  Kowalsky,  101. 

20.  Option  for  Salb  of  Wheat,  Complaint  in  Action  for  Breach  of, 
WHBN  Sufficient.  —  A  complaint  which  alleges  that  the  defendant  exe- 
cuted a  contract  with  the  plain tifiFs,  and  sets  out  a  copy  of  the  contract, 
which  acknowledged  the  receipt  of  one  hundred  dollars,  for  which  the 
defendant  allowed  the  agent  of  the  plaintiffs  the  privilege  to  deliver  to 
the  defendant,  at  any  time  within  thirty  days,  five  hundred  tons  of 
*'  S/87  wheat,"  at  $1.80  per  cental,  and  which  further  alleges  that  within 
thirty  days  theplaintififs  tendered  a  delivery  of  the  wheat  and  demanded 
payment  of  the  price,  which  the  defendant  refused  to  pay,  states  a  cause 
of  action  for  the  breach  of  a  conditional  agreement  to  buy  the  wheat  at 
plaintiffs'  option,  and  ia  lufBcient  as  against  a  general  demurrer.  Berry 
T.  Kouxilsky,  101. 

SI.  Contract  in  Restraint  of  Trade  Illegal  when.  —  To  render  a  con- 
tract void  as  being  in  restraint  of  trade,  it  is  not  necessary  that  it  should 
create  a  pure  monopoly,  bat  it  will  be  illegal  if  the  natural  or  necessary 
consequences  of  its  operation  are  to  prevent  competition  and  create  fic- 
titious prices  independent  of  the  law  of  demand  and  supply,  and  to  such 
an  extent  as  to  injuriously  affect  the  interest  of  the  public,  or  the  inter- 
ests of  any  particular  class  of  citizens  who  may  be  especially  interested, 
either  as  producers  or  consumers,  in  the  articles  or  staples  which  are  the 
subject  of  the  restrictions  imposed  by  the  contract.  Texas  etc.  Oil  Co. 
V.  Adotie,  690. 

22.  Contract  Imposing  Unreasonable  Restrictions  upon  Trade  Void. 
—  A  contract  entered  into  between  independent  dealers  and  manufac- 
turers in  the  same  line  of  business,  which  imposvjs  unreasonable  restric- 
tions upon  trade  and  the  freedom  of  the  parties  thereto,  and  whose 
manifest  purpose  and  natural  tendency  are  to  prevent  competition,  and  to 
reduce  the  price  of  raw  materials  and  enhance  that  of  the  manufactured 
products  by  artificial  means,  to  the  disadvantage  and  detriment  of  the 
public,  is  contrary  to  public  policy  and  void.  Texan  etc.  Oil  Go.  v.  Adoue, 
690. 

2S.  Combinations  to  Stifls  Competition  Illegal.  —  Combinations  of  in- 
dividuals, formed  for  the  purpose  of  stifling  competition  in  trade,  are 
against  public  policy  and  illegal.      Texas  etc.  Oil  Co.  v.  Adoue,  690. 

24.  Extent  of  Territory  not  Sole  Test  of  Reasonableness  of  Re- 
strictions UPON  Trade.  —  In  regard  to  trade  or  commerce  in  article* 
of  prime  necessity  or  of  very  frequent  use  among  a  large  number  of  people' 
in  any  given  locality,  the  extent  of  the  territory  is  not  the  sole  test  by 
which  to  determine  the  reasonableness  of  the  restraint  of  such  trade. 
The  effect  of  such  restraint  upon  the  interest  of  the  public  is  a  better 
test.     Texa^  etc.  Oil  Co.  v.  Adoue,  690. 

S5.  Partnership  for  Dealing  in  Lands  may  be  Formed  without  Writ- 
INO.  —  A  partnership  may  be  formed  for  the  purpose  of  dealing  in  lands 
by  buying  and  selling  lands  generally,  or  it  may  be  limited  to  a  specula- 
tion upon  a  single  venture,  being,  like  any  other  contract  of  partnership,, 
an  agreement  to  share  in  the  profit  and  loss  of  certain  business  transac- 
tions, and  need  not  be  in  writing,  under  the  statute  of  frauds,  but  may 
be  formed  by  oral  agreement,  and  its  existence  established  by  parol  evi> 
deace.     Bates  v.  Babcock,  133. 


Index.  955 

26.  Vxytrfmamr  for  Dbalino  in  Lands  —  Equitable  Rights  of  Fart- 
hers IN.  —  Althoagh  an  agreement  of  partnership  for  dealing  in  lands 
does  not  create  any  interest  or  estate  in  lands,  and  a  bill  for  the  convey- 
ance of  lands  cannot  be  maintained  under  it,  yet  by  the  subsequent  acts 
of  the  parties  rights  are  acquired  in  reference  to  the  lands  purchased  in 
pursuance  of  the  agreement  which  a  court  of  equity  will  protect  against 
any  attempt  to  make  the  statute  of  frauds  an  instrument  of  fraud,  by 
raising  an  equity  superior  to  the  legal  title,  and  controlling  that  title  in 
•nbordination  to  this  superior  equity.     Bates  v.  Babcock,  133. 

8m  Agency,  2-4,  8;  Assumpsit;  Attachment,  3;  Carriers,  1;  Champerty; 
Corporations,  3;  Damages,  1-3;  Deed.s,  1-3;  Estates,  3;  Execution,  5; 
Ouarantt;  Insanb  Persons;  Interest;  Judgments,  10;  Limitations 
or  Actions,  1,  3;  Master  and  Servant,  3;  Mechanic's  Libn,  3,  4; 
Municipal  Corporations,  13,  14;  Negotiable  Instruments,  4;  Rail- 
boads,  1,  17;  Specific  Performance,  1-5;  Trial,  5;  Trusts,  1-3;  Ven- 

BOK  AND  PUSOHASKS,  1,  2;   WaGKRS;   WaTER  COMPANIES,  1. 

CONTRIBUTION. 

See   Co-TENANCT,  2. 

CONTRIBUTORY  NEGLIGENCK. 
See  Negligence,  1,  5. 

CONVERSION. 
Sm  Damaoks,  10;  Pleading,  2;  Trovbs. 

CONVEYANCES. 
8m  Duds;  Brtatbs;  Evidence,  4;  Fraudulent  Convxtanoss;  Husbamr 
▲KD  Wife,  I,  2;  Mortgages. 

CORPORATIONS. 

L  Plsdou  or  Trustee  or  Stock  Liable  to  its  Creditors  as  Real 
Owner.  —  A  person  to  whom  stock  of  a  corporation  is  issued,  and  in 
whose  name  the  same  stands  on  the  corporation  books  as  the  owner,  is 
liable  to  the  creditors  of  the  corporation  as  though  he  were  the  absolute 
owner,  although  he  was  in  fact  a  pledgee,  agent,  or  trustee  of  the  real 
owner.  And  therefore,  in  an  action  against  a  stockholder  to  subject 
the  amount  due  from  him  for  unpaid  subscriptions  to  the  capital  stock 
to  the  payment  of  an  unsatisfied  judgment  against  the  corporation,  evi- 
dence is  inadmissible  to  show  that  he  was  the  real  owner  of  only  part  of 
the  shares  of  stock  issued  to  him  by  the  corporation,  and  that  the  other 
shares  standing  in  his  name  were  owned  by  other  (persons,  and  were 
issued  to  him  for  the  purpose  of  negotiating  a  loan  for  the  real  owners. 
BairuM  Y.  Babcock,  158. 

t.  The  ArrrruDB  or  a  Corporation  towards  One  or  its  Members  can 
be  known  only  by  it«  action  as  a  corporation,  and  the  only  admissible 
evidence  of  aaoh  action  is  the  records  of  the  proceedings  of  the  corpora* 
tion  itself.     Independeni  Order  of  Fortatert  v.  Znk,  318. 

t.  Aots  or,  Bi.vD  rrs  Stockholders,  in  Arsencb  or  Fraud.  — A  corpora- 
tion represents  and  binds  its  stockholders  in  all  matters  within  the  limits 
of  its  corporate  power,  so  long  as  it  acts  in  good  faith  and  without  fraud 
upon  their  rights;  and  in  the  bringing  and  defending  of  suits  affecting 
the  rights  and  obligation  of  the  corporation,  it  binds  the  stockholdera 
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as  fully  aa  in  the  making  of  contracts;  and  with  its  right  to  maintain 
and  defend  actioni  concerning  its  corporate  rights  or  liabilities,  th« 
■tockholden  cannot  interfere,  except  when  the  directors  refase  to  act, 
er  are  guilty  of  fraud  in  the  maintenance  or  defense  of  the  action. 
Baines  v,  Babcock,  158. 
4.  LiABiLiTT  or  Stockholdkrs  upon  their  Subscriptions  for  Stock  Sbv- 
XRAL,  NOT  Joint.  —  The  liability  of  a  stockholder  of  a  corporation  on 
bia  snbscription  for  capital  stock  is  several,  and  not  joint;  it  is  not, 
therefore,  necessary  that  all  of  the  stockholders  should  be  made  parties 
defendant  to  an  action  brought  by  a  judgment  creditor  of  a  corporation, 
who  has  exhausted  his  legal  remedies  against  it,  to  subject  the  amount 
doe  from  the  stockholders  for  unpaid  subscriptions  for  stock  to  the  pay- 
ment of  his  judgment.     Baines  r.  Babcock,  158. 

B.    A  COBPUBATION    AUTHOBIZBD    BT    ITS   ChABTEB    TO   MiNB  COAL  has   no 

greater  rights  than  those  of  private  persons  engaged  in  the  same  busi- 
ness,  and  must,  to  the  same  extent  as  private  persons,  so  carry  on  its 
business  as  not  to  injure  other  persons  in  the  employment  of  their  prop- 
erty rights.     Columbus  etc.  Coal  etc  Co.  v.  Tucker,  528. 

f.  Plkadino  Corporatb  Existbnok.  —  A  corporation  may  sue  or  be  mod 
in  its  corporate  name  without  averring  the  act  of  incorporation.  S»- 
change  Nat.  Baitk  v.  Capps,  433. 

7.  OvBR-DBArr,  No  Ostensible  Authoritt  ot  Agent  to  Make,  when. 

—  There  is  no  ostensible  anthority  for  a  local  agent  of  a  steamship  com- 
pany to  overdraw  from  a  bank,  where  it  appears  that  its  general  agents 
had  no  notice  that  be  had  an  account  with  the  bank,  or  that  he  had  ever 
overdrawn  the  account,  that  he  had  furnished  him  with  a  safe  in  which 
to  keep  the  money  collected  by  him,  and  that  the  bank  did  not  notify 
the  general  agents  of  the  over-draft,  but  dealt  with  the  local  agent  only, 
and  accepted  his  individual  note  for  the  over-draft.  Consolidated  Nat. 
Bank  v.  Padfie  Coast  S.  8.  Co.,  85. 

6.  NoTicB  or  Mebtino  or  DiREcrroRS  —  Necessitt  tor.  —  A  mortgage  of 
the  property  of  a  corporation  authorized  by  a  majority  of  its  directors 
at  a  meeting  of  which  a  temporarily  absent  director  had  no  notice  is 
neither  valid  nor  binding,  in  the  absence  of  proof  that  it  was  imprac- 
ticable to  give  him  notice,  and  that  an  emergency  and  actual  necessity 
demanded  the  immediate  execution  of  the  mortgage.  Bank  v.  McCar- 
thy, 60. 

9.  Notice  oi  Meeting  of  Directors  —  Stjiticienot  or.  — In  the  absence 

of  statutory  or  corporate  regulation  as  to  the  mode  of  giving  notice  of 
the  meetings  of  the  directors  of  a  corporation,  personal  notice  must  be 
given  to  each  director,  and  written  notice  of  a  meeting  left  at  a  di- 
rector's usual  place  of  business,  at  a  time  when  he  and  his  family  are 
absent  to  remain  until  after  the  time  fixed  for  the  meeting,  is  insuffi- 
cient as  notice  to  him,  and  renders  the  meeting  held  in  his  absence  un- 
lawful.    Bank  v.  McCarthy,  60. 

10.  Notice  or  Meeting  or  Directors  —  When  can  be  Dispensed  with. 

—  Notice  to  all  the  directors  of  a  corporation  of  a  business  meeting 
thereof  is  generally  necessary  to  its  validity,  and  can  only  be  dispensed 
with  when  it  is  impracticable  to  give  such  notice  to  the  minority  in  a 
ease  of  emergency,  and  when  the  act  done  in  the  absence  of  one  or  more 
of  them  not  served  with  notice  clearly  appears  to  be  reasonably  neces- 
sary as  well  as  proper  to  the  welfare  of  the  corporation.  Bank  v.  McCar- 
iky,  60. 
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11.  Crkdttot:'s  ^\:it  to  Recover  Unpaid  Subscriptions  to  Stock  of.  — 
A  judgment  creditor  who  has  exhausted  his  legal  remedies  against  a 
eorporation  may  maintain  aa  action  against  its  stockholders  to  recover, 
for  the  beaetit  of  all  orsditors  who  may  desire  to  come  in  and  be  mad« 
parties,  the  amount  due  upon  unpaid  subscriptions  for  stock,  when  th« 
eorporation  neglects  or  refuses  to  collect  the  same.  Baines  v.  Babcockf 
168. 

U.  Bqditablb  Remedy  or  Creditor  or,  not  Superseded  bt  Section 
322  ow  Civil  Code.  —  The  remedy  given  by  section  322  of  the  Civil 
Code  of  California,  which  fixes  the  personal  liability  of  the  stockholder* 
of  a  corporation,  is  purely  statutory,  and  furnishes  to  creditors  of  cor- 
porations additional  security  by  making  the  stockholder  directly  liable 
for  his  proportion  of  the  corporate  debts,  and  was  not  intended  to  di- 
minish the  assets  of  the  corporation  by  releasing  the  stockholder  from 
his  indebtedness  to  the  corporation  on  account  of  his  uupaid  subscrip- 
tion for  stock,  or  to  take  away  from  the  cieditor  the  riglit  to  resort  to  a 
eonrt  of  equity  to  compel  its  payment.     Baines  v.  Bnhocl;  158. 

IS.  Orbditor   of,  mat   Resort  to   Equitable  Remedy   aoainst   Stock- 

HOLDSRA  without  PURSUING  STATUTORY  REMEDY.  —  A  judgment 
creditor  of  a  corporation  who  has  exhausted  his  legal  remedies  against 
the  corporation  may  resort  to  equity  to  enforce  payment  of  subscription! 
to  the  capital  stock,  without  having  first  pursue  I  his  statutory  remedy 
against  the  stockholders,  and  he  proves  that  he  has  exhausted  his  legal 
remedies  against  the  corporation  by  introducing  iu  evidence  his  judg- 
ment against  it,  with  the  return  unsatisfied  of  the  execution  issued 
thereon.     Baines  v.  Babcock,  158. 

Mb  Plbadino  —  Complaint  need  not  Allege  Proceeding  to  be  for 
Bbneftt  of  All  CREorroRS  of  Insolvent  Corporation  when.  —  A 
eomplaint  in  an  action  in  the  nature  of  a  creditor's  bill  to  compel  tha 
■ubscribers  to  the  capital  stock  of  an  insolvent  corporation  to  pay  in  the 
unpaid  portion  of  their  subscriptions,  to  be  applied  to  the  satisfaction  of 
•  judgment  obtained  against  the  corporation,  which  alleges  that  the  judg- 
ment debt  exists,  that  the  corporation  is  insolvent,  that  the  subscribers 
owe  a  certain  sum  on  their  unpaid  subscriptions,  that  the  execution  is- 
•niug  on  the  judgment  has  been  returned  wholly  unsatisfied,  but  which 
does  not  upon  its  face  show  that  there  are  any  other  creditors  of  the 
4  corporation,  states  a  cause  of  action,  although  it  does  not  allege  that  the 
proceedings  are  for  the  benefit  of  all  the  creditors;  and  the  question  of 
defect  in  the  pleading  or  of  non-joinder  of  other  creditors  cannot  l>e 
raised  upon  general  demorrer  to  such  complaint,  but  must  be  raiaed  by 
answer.      Tatum  v.  Rosenthal,  97. 

II.  Rbtokn  of  Execution  —Conclusiveness  of.  —In  an  equitable  action 
by  a  judgment  creditor  of  a  corporation  against  its  stockholders,  the  re- 
turn of  the  execution  issued  upon  his  judgment  unsatisfied  is  conclusive 
that  he  has  exhausted  his  legal  remedy,  and  it  is  not  error  for  the  trial 
court  to  refuse  to  allow  the  defendant  to  introduce  evidence  to  show 
that  the  corporation  was  the  owner  and  in  possession  of  a  large  amount 
of  personal  property  that  might  have  been  levied  upon.  Baines  v.  Batf- 
eck,  158. 

See  Agency.  1 ;  Attachment,  1,  2,  4,  5;  Creditor's  Sorr,  7;  Bminint  Do- 
main. 2,  6;  BsTOprBL,  4;  Execution,  4;  Injunction,  4;  Judgments,  9, 
10,  20:  Minis;  Municipal  Corporations,   11;  Partnership,  1;  Pbo- 

CBH.H,    I;   TKLBFUONB   CoMPANIBS. 
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COSTS. 
See  Wills,  2. 

CO-TENANCY. 

1.  Tax  Salb  —  Pusohau  bt  Co-tsnant.  —  A.  co-tenant  who  pnrchasea  the 
whole  of  the  common  property,  at  a  sale  thereof  for  delinqneat  taxes, 
does  not  acquire  any  interest  or  title  as  against  his  co-tenants.  Coda  r. 
Simmons,  28. 

J.  Taxks  —  Contribution.  —  A  tenant  in  common  who  pays  the  taxes 
against  the  whole  of  the  common  property  is  entitled  to  contribution 
from  his  co-tenants  to  the  amount  of  the  taxes  due  by  each  oa  his  inter- 
Mt.     Cocka  ▼.  Simmon*.  28. 

8e«  Advkhsk  Possxssiok,  1,  4. 

COURTS. 
fie*  Eqvrrr,  6;  Etidbnob,  1;  Habbas  Corpus;  Homioidb,  7,  U;  Isjinra 
TION,  12,  13;  Jurisdiction;  Municipal  Corporations,  18;  NsaLiaBNOl^ 
7;  Pakbnt  and  Child,  2;  Trial,  2,  5,  7,  13,  14. 

COVENANTS. 

I.  Dbbim  —  Obitbral  Warranty  —  Effbct  of.  —  When  a  deed  conveys  all 
the  grantor's  right,  title,  and  interest  in  the  land,  and  oontaina  in  gen- 
eral terms  a  covenant  of  (general  warranty,  the  covenant  is  restricted 
and  limited  to  the  interest  conveyed,  and  does  not  warrant  the  title  to 
all  the  land  described  in  the  deed.     Hull  v.  Hull,  800. 

8.  Dbbos  —  Covenant  ot  Gknkral  Warranty  —  Effect  of.  —  A  covenant 
of  general  warranty  in  a  deed  is  intended  to  defend  only  the  estata  con- 
veyed, and  cannot  enlarge  that  estate.     Hull  v.  Hull,  800. 

S.  Covenant  of  Warranty  —  Evidence  in  Action  for  Breach  of.  — 
When  an  action  for  a  breach  of  a  covenant  of  warranty  in  a  deed  by 
an  outstanding  lease  by  the  grantor  is  defended  on  the  ground  that  the 
reeital  that  the  eonveyance  was  made  subject  to  such  lease  was  kept  oat 
of  the  deed  by  the  false  and  fraudulent  representations  of  the  grantee, 
his  offer  to  prove  that  he  had  proposed  to  reconvey  the  land  in  dispute 
is  properly  rejected  as  immaterial.     Kyle  v.  Fehley,  866. 

CREDITOR'S  SUIT. 

1.  Pbaudulbnt  Grantor  Proper  but  not  Nece.ssary  Party.  —  A  fraud- 
ulent  grantor,  though  a  proper,  is  not  a  necessary  party  defendant  in  an 
action  to  subject  to  the  lien  of  the  plaintiff's  judgment  property  alleged 
to  have  been  fraudulently  conveyed.  Blanc  v.  Paymaster  Mining  Co., 
149. 

S.  Single  Creditor  kay  Filb  Bill  when.  —  Where  a  fund  can  only  be 
divided  satisfactorily  among  a  certain  class  of  persons,  the  decree  must 
be  so  framed  that  all  those  persons  may  be  brought  in  for  their  distrib- 
utive shares,  but  even  then  the  bill  may  often  be  filed  by  any  one  of 
them  on  his  own  behalf.  It  is  only  when  it  subsequently  appears  to  the 
eourt  that  a  distribution  must  be  made  that  a  decree  will  be  made  for 
the  benefit  of  all.      Tatttm  v.  Rosenthal,  97. 

S.  Judgment  Creditor  may  File  Bill  against  Persons  Holding  Prop- 
erty OF  Debtor  when.  —  A  judgaieut  creditor  who  has  exhausted  his 
legal  remedy  by  an  execution  returned  nulla  bona  may,  alone  or  with 
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otlier  Jnflgment  creditors,  file  a  bill  against  persons  holding  property  of 
the  debtor  which  cannot  be  reached  by  execution.  Tatum  y,  Bo$enthal, 
97. 

4b  Cbxditob's  Bill  to  Reach  Property  Which  the  Judgment  Debtor 
HAS  Conveyed  without  Consideration,  for  the  purpose  of  defrauding 
his  creditors,  cannot  be  sustained,  when  such  conveyance  antedates  the 
jndgment  on  which  the  plaintiff  relies,  and  no  ezecation  had  ever  issued 
thereon.     OUbert  v.  Stockman,  922. 

§k  Creditor 's  Bill,  when  a  Jcdoment  Creditor  has  not  a  Valid  Lien 
ON  THE  Property,  cannot  be  sustained,  unless  an  execution  has  been 
issued  and  returned  wholly  or  partly  unsatisfied.  OiVjert  v.  Stockman^ 
922. 

C  Whenever  the  nature  of  the  property  or  thing  in  action  is  such  or  the 
■ame  is  held  in  trust  for  the  insolvent  judgment  debtor  so  that  it  cannot 
b«  reached  at  law  by  levy  and  sale  on  execution,  then  the  execution 
must  be  returned  unsatisfied  in  whole  or  in  part  before  a  creditor's 
bill  can  be  maintained  to  reach  the  same.     OUbert  v.  Stockman,  922. 

7.  Fbauduleht  Conveyance  —  Recovery  of  Judgment  by  Creditor 
MOT  Necessary  to  Enable  Him  to  Attack,  when.  —  Although,  as  a 
general  rule,  a  creditor  must  have  first  recovered  judgment  against  his 
debtor,  and  have  execution  returned  unsatisfied,  before  he  can  resort  to 
«n  equitable  action  to  reach  property  fraudulently  transferred  by  his 
debtor,  yet  this  rule  does  not  apply  to  a  case  of  a  transfer  of  all  the 
property  of  an  insolvent  corporation,  without  consideration,  to  a  new 
corporation  through  the  fraud  of  the  managing  agent  of  the  insolvent 
corporation,  as  part  of  a  scheme  to  cheat  and  defraud  the  creditors  and 
other  stockholders  o^  such  insolvent  corporation  In  such  a  case,  the 
new  corporation  will  be  regarded  by  a  court  of  equity  as  a  continuation 
of  the  old  one,  and  be  held  liable  for  its  indebtedness  to  the  extent  of 
the  value  of  the  property  that  it  received  from  it  without  consideration, 
although  there  has  been  no  valid  judgment  against  the  old  corporation 
for  the  amount  of  the  claim.  Blanc  v.  Paymaster  Mining  Co.,  149. 
Se«  Corporations,  11;  Judicial  Sales.  2. 

CRIMINAL  LAW. 

1.  Parties  to  a  Criminal  Act  cannot  be  in  Pari  Delicto  when  one  of 
them  could  not  consent  to  the  act  because  he  waa  not  within  the  age  of 
consent.     Matcoh  v.  Afonteitanto,  170. 

#.  Intoxication  as  Defense  to  Crime.  —  Whenever  a  specific  or  particu- 
lar intent  is  an  essential  element  of  a  crime,  voluntary  intoxication  may 
be  considered  with  reference  to  the  capacity  or  ability  of  the  accused  to 
form  or  entertain  the  particular  intent,  or  upon  the  question  whether  or 
not  the  accused  was  in  such  a  condition  of  mind  as  to  form  a  premedi- 
tated  design;  for  when  a  party  is  so  intoxicated  as  to  be  unable  to  form 
or  entertain  the  essential  intent,  such  intent  cannot  exist,  and  no  crime 
to  which  it  is  necessary  can  be  perpetrated.     Onrner  v.  State,  'J31. 

S.  Homicide  —  Intoxication  as  Defense.  —  Voluntary  intoxication,  as 
distinguished  from  a  state  of  fixe<i  and  settled  frenzy  or  insanity,  either 
permanent  or  intermittent,  does  not  excuse  homicide,  or  auy  otiier  crime 
which,  but  for  intoxication,  would  be  criminal,  although  the  immediate 
affect  of  the  intoxication  is  to  render  its  Ru1)ject  unconMcions,  for  the 
ttme,  of  what  he  is  doing,  or  temporarily  insane.     This  rule  applies 
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whenever  the  doing  of  the  wrongful  act  rolnntarily  constitntea  th» 
erime,  or  a  particular  or  specific  intent  is  not  an  essential  element  of 
the  offense;  and  in  all  such  cases  a  person  who  is,  at  the  time  of  the 
commission  of  th«  crime,  unconscious  or  insane  as  the  immediate  oonse- 
quence  of  the  voluntary  intoxication  is  liable  in  the  same  manner  and  to 
the  same  extent  that  he  wonld  be  if  sober.  Oarner  v.  State,  231. 
Sea  AssACLT;  Homicide;  Trial,  3,  4,  6,  7;  Witnissbs,  S,  5. 

CUSTOM. 

L  A  UsAOK  Which  is  not  According  to  Law,  though  universal,  cannot 
be  set  up  to  control  the  law.     Columbus  etc  Coal  etc.  Co.  v.  Tucker,  528. 

8.  A  Custom  or  Coal  Minkrji  to  so  Place  Slack  and  Oi'her  Retdss  from 
their  mines  that  they  may  be  washed  down  upon  and  injure  the  lands 
of  others  is  not  lawful,  and  constitutes  no  defense  to  an  action  by  a 
land-owner  to  recover  damages  resulting  to  him  from  slack  and  refuse 
beibg  so  placed  that  it  was  washed  down  upon  and  injured  his  land. 
Columbus  etc  Coal  etc.  Co.  v.  Tucker,  528. 

t.    Neqlioence.  —  One   charged  with   negligence  will   not   be  allowed   to 
■how  that  the  act  complained  of  was  customary  among  those  engaged  in 
a  similar  oocvpation,  or  placed  in  like  circumstances,  or  owing  similar 
duties.     Coiumbut  fie.  Coal  etc  Co.  v.  Tucker,  528. 
See  Railroads,  14. 

DAMAGES. 

1.  Salbs — Breach  of  Contract  —  Measure  or  Damaobs. — Upon  the 

breach  of  a  contract  to  furnish  goods,  the  measure  of  damages,  when 
similar  goods  may  be  purchased  in  the  market,  is  the  difference  between 
the  market  price  at  the  place  of  delivery  and  the  contract  price  agreed 
to  be  paid.     Trigg  v.  Clay,  723. 

2.  Sales  —  Breach  of  Contract  —  Measure  o?  Damages.  —  Upon  the 

breach  of  a  contract  to  furnish  goods  which  have  been  resold  by  the 
buyer  before  delivery,  and  he  cannot  purchase  similar  goods  in  the  mar. 
ket,  the  measure  of  damages  is  the  difference  between  the -contract  prioa 
and  the  price  at  which  they  have  been  resold.      Trigg  v.  Clay,  723. 

t.  Sale  —  Measure  or  Damages  fob  Breach  of  Contracf  of.  —  All  dam- 
ages  resulting  necessarily,  immediately,  and  directly  from  the  breach  of 
a  contract  of  sale  are  recoverable,  but  not  those  that  are  contingent  and 
uncertain.      Trigg  ▼.  Clay,  723. 

4.  Death,  Damages  Allowable  for  Causing.  —  In  an  action  for  negli- 
gence, whereby  the  death  of  plaintiff's  intestate  was  caused,  damages 
based  upon  the  value  of  the  life  of  the  decedent  to  his  wife  and  children 
should  not  be  assessed.      McElligoU  v.  Randolph,  181. 

i.  For  Death  of  Relative  Limited  to  Actual  Pecuniart  Injury  Sus- 
tained. —  In  an  action  to  recover  damages  for  the  death  of  a  relative, 
caused  by  negligence,  the  plaintiff  does  not  represent  the  right  of  action 
which  the  deceased  would  have  had  if  the  latter  had  survived  the  injury. 
but  can  recover  only  for  the  pecuniary  loss  sufferred  by  the  plaintiff  on 
account  of  the  death  of  the  relative;  sorrow  and  mental  anguish  caused 
by  the  death  are  not  elements  of  damage,  and  nothing  can  be  recovered 
as  a  solatium  for  wounded  feelings;  and  loss  of  society  can  only  be  con- 
sidered for  the  purpose  of  estimating  the  pecuniary  loss.  It  is  therefore 
error,  in  an  action  by  a  mother  to  recover  damages  for  the  death  of 


Index.  961 

her  minor  daughter,  to  charge  the  jury  that  it  is  not  limited  by  the  »c- 
taal  pecnniary  injnry  sustained  by  the  plaintiff  by  reason  of  the  death 
of  her  child.  Morgan  r.  SouChfm  Pae.  Co.,  143. 
%,  ToB  Death  Caosid  bt  Neolioinob  —  Childrbn.  —  In  an  action  to 
recover  damages  for  the  death  of  a  married  man,  caused  by  the  negli* 
gence  of  his  employer,  the  fact  that  he  left  children  surviving,  whoa* 
support  will  be  thrown  upon  his  widow,  may  be  shown  in  evidence  and 
eonsidered  by  the  jary,  bat  the  damages  recoverable  are  those  which  the 
widow  has  suffered  alone,  and  not  such  as  may  have  been  suffered  by 
"her  and  her  children."     Abbol  v.  McCadden,  910. 

7.  VOB  Fotubb  Disabilitt.  —  The  future  effect  of  an  injury  must  be  shown 

with  reasonable  certainty,  to  authorize  a  recovery  of  damage*  for  a  per* 
manent  injnry.  A  mere  conjecture,  or  even  a  probability,  does  not 
warrant  the  giving  of  damages  for  a  future  disability,  which  may  never 
be  realised.     Louisville  etc.  R.  R.  Co.  v.  Minogue,  378. 

8.  Mbabttbk  or  Parxmt's  Damaqxs  for  Loss  or  his  Child's  Sxrticss.  — 

The  measure  of  a  parent's  damages  for  injuries  to  his  child,  resulting  in 
loss  of  service  to  him,  is  the  amount  which  the  child  would  have  earned 
during  his  minority  if  the  injuries  had  not  been  inflicted.  The  board  of 
the  child  should  not  be  deducted  from  that  amount.  Texas  etc  R'y  Co. 
T.  Brick,  675. 

t.  DXATH  or  MixoR  Child,  Damaors  Recovzrablb  for.  —  In  an  action 
by  a  parent  for  the  death  of  a  minor  child,  the  main  element  of  damage 
is  the  probable  value  of  the  services  of  the  deceased  until  he  attains  hia 
majority,  considering  the  cost  of  his  support  and  maintenance  during 
the  early  and  helpless  part  of  his  life.     Morgan  v.  Southern  Pac.  Co.,  143. 

lOl  Mkasurb  or  Damages  for  SHSRirr's  RKrusAL  to  Delivsr  Encuh- 
bbred  Property  Sold  bt  Him.  —  When  a  sheriff  sells  encumbered 
property,  and  refuses  to  deliver  possession  thereof  to  the  purchaser, 
and  the  latter  sues  him  for  conversion,  the  measure  of  damages  is  the 
•xoeas  of  the  value  of  the  property  over  the  amount  of  the  lien,  with  in- 
terest from  the  date  of  the  conversion.     Brooks  v.  Lewis,  650. 

11.  WRONoruLLY  Protesting  Note  BsroRE  It  is  Due  Gives  Rioht  to 
Nominal  Damages  only.  —  The  mere  act  of  wrongfully  protesting  a 
promissory  note  before  it  is  due  gives  a  right  of  action  for  nominal  dam- 
ages only,  where  no  special  damages  are  alleged.  Hirs}\field  v.  Fort 
Worth  Nat.  Bank,  600. 

11.  Duty  or  Party  Injured  to  Use  Care  and  Means  to  Avoid  Injury. 
—  A  person  is  bound  to  use  ordinary  and  reasonable  care  and  means  to 
prevent  an  injury  and  the  consequences  of  it,  and  he  can  only  recover 
*>  damages  for  such  losses  as  could  not  by  such  care  and  means  be  avoided, 

''^^  but  what  oonstitutes  such  care  and  means  is  a  question  for  the  jury  to 
deci<le.  And  while  it  may  be  the  duty  of  the  injured  party  to  incur  a 
mo<lerat«  ezpena*  to  protect  himself  from  damages,  what  may  be  treatod 
as  moderate  will  depend  upon  many  considerations,  and  must  be  deter- 
mined by  the  peculiar  circumstances  of  each  case.    Cooper  v.  Dallas,  645. 

IlL  Verdiot  not  ExoBssrvE  when.  —  A  verdict  of  twelve  hundred  dollars 
recovered  by  a  father  for  injuries  to  his  minor  son  lacking  a  few  days  <>f 
bsing  nineteen  ysars  old  when  the  aooidsnt  occurred,  the  injuries  con- 
sisting of  the  permanent  and  serious  impairment  of  the  right  arm  and 
the  loss  of  a  foot,  is  not  excessive.      Texas  etc.  R'y  Co.  v.  Brick,  675. 

14  Excessive  Damaues,  Awarding  or.  Ground  roR  Reversal,  when.  — 
When  the  amount  of  damages  awarded  in  an  action  for  negligence  is 
Am.  Ht.  Kkf.,  Vou  XXIX.- 61 
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obTionaly  so  disproportionate  to  the  injury  proved  as  to  justify  the  con- 
•lusion  that  the  verdict  is  not  the  result  of  the  cool  and  dispassionate 
discretion  of  the  jury,  the  verdict  will  be  set  aside  as  excessive.  A  ver. 
diet  of  twenty  thousand  dollars,  in  an  action  by  a  mother  for  the  death 
of  her  daughter,  two  years  old,  alleged  to  have  been  caused  by  the  negli- 
fenee  of  the  defendant,  will  be  set  aside  as  excessive,  especially  where 
the  complaint  alleges  no  special  damage,  and  no  evidence  whatever  is 
introduced  or  offered  upon  the  subject  of  damage.  Morgan  v.  Southern 
Pae.  Co.,  143. 
Boo  Appeal,  8;  Careibrs,  1;  Contracts,  1,  9;  Custom,  2;  Eminent  Do- 
kain;  Evidence,  7;  Highways,  2;  Injunction,  2,  6,  7;  Landlord  and 
Tknant,  1;  Libel,  2,  3;  Limitations  of  Actions,  2,  4,  5;  Mines;  Mu- 
KioiPAL  Corporations,  19-21,  23,  24;  Neqligencb,  2,  3;  New  Trial, 
2,  3;  Parent  and  Child,  4;  Railroads,  12,  15;  Rial  Pbopsrtt,  2; 
Watkb  Companies,  2. 

DEATH. 
See  Damages,  4-6;  Parent  and  Child. 

DfiBRIS. 
See  Custom,  2;  Mines. 

DEBTOR  AND  CREDITOR. 

1.  Inbttrancb  on  Husband's  Life  —  Validity  as  against  Creditors.  — 
When  a  husband  who  has  insured  his  life  for  the  benefit  of  his  wife  and 
ohildren  dies  insolvent,  the  insurance  is  valid  against  his  antecedent  or 
existing  creditors,  if,  at  the  time  it  was  procured,  his  indebtedness  was 
not  such  as  to  affect  his  credit  or  ability  to  pay  his  debts,  and  the  amount 
invested  in  the  insurance  was  not  such  as  to  materially  affect  the  rights 
of  creditors.     Hiae  v.  Hartford  etc.  Ins.  Co. ,  358. 

1.  Insurance,  when  a  Fraud  on  Creditors.  —  Under  the  Kentucky  stat- 
«te,  insurance  on  his  life,  made  by  a  husband,  whether  insolvent  or  not, 
for  the  benefit  of  his  wife  and  children,  is  valid  as  against  his  creditors, 
unless  the  insurance  is  made  to  defraud  them,  in  which  case  only  the 
premiums  paid  shall  be  subject  to  his  debts.  In  such  case,  insurance  in 
vnreasonable  sums,  made  by  an  insolvent  husband,  is  sufficient  evidence 
of  fraud  to  subject  the  premiums  paid  to  the  payment  of  his  debts.  HtM 
T.  Hartford  etc.  Ina.  Co.,  358. 

See  Attachment,  2,  3,  5;  Contracts,  3;  Corporations,  1;  Execution,  1- 
8,6,7;  Fraudulent  Conveyances;  Homestead,  1;  Husband  and  Wife, 
S;  Insolvency;  Judgments,  6,  7,  10-12,  14,  24,  25;  Judicial  8ale%  1, 
1^  Mbohanio's  Lien,  1,  5;  Mortgages;  Trusts,  9,  IL 

DECEASED  PERSONS. 
See  Judgments,  1,  2. 

DECEDENT  ESTATES. 
S«e  Executors  and  Administbatobs. 

DECLARATIONS. 
See  Appeal,  10;  Evidence,  5-i. 
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DECREES. 
See  Judgments. 

DEDICATION. 
Emimutt  Domaix  —  Imfroybhknt  07  Dedicatsd  St&bst.  —  Th«  Tolontary 
dedication  of  a  street  as  a  liighway  couatitutes  it,  to  the  extent  that  it 
18  oecesaary  to  be  used  aa  a  street,  the  property  of  the  people  of  the 
atate,  and  carries  the  continuing  power  to  change  ita  grade,  or  to  other- 
wise improve  it  for  street  purposes.  This  power  may  be  delegated  by 
the  legislatare  to  municipalities,  and  to  its  exercise  the  abutting  owner 
is  at  all  times  subject,  without  becoming  entitled  to  additional  eompen- 
•atioa.     Selden  v.  Jackaonville,  278. 

See  Appeal,  8;  Hiqhwats,  1. 

DEEDS. 
L  Contetakoes,  Interpbetinq,  bt  the  Intention  ot  the  Partibs.  —  A 
deed  must,  if  possible,  be  so  construed  as  to  effectuate  the  intent  of  the 
parties,  and  in  arriving  at  the  intent  expressed  or  implied  in  the  language 
nsed,  it  is  always  admissible  to  consider  the  situation  of  the  parties  and 
the  circumstances  connected  with  the  transaction,  and  every  part  of  the 
writing  should  be  considered  with  the  help  of  that  evidence.  Bartholo- 
mew V.  Mteczy,  206. 

2.  CoNSTRCOnoN.  —  A  grantor  who  owns  the  undivided  four  fifths  of  land, 

and  conveys,  with  covenants  of  general  warranty,  "a  fall  half-interest 
in  all  the  right,  title,  and  interest  in  and  to"  the  land,  conveys  an  un- 
divided half-interest  in  the  land,  and  not  in  his  interest.  Cock$  v. 
Simmons,  28. 

3.  Deed  Intended  as  a  Mobtoage  —  Statutb  op   Fbauds. — A  verbal 

agreement,  by  which  tho  grantee  in  a  deed  is  to  reconvey  the  land  to 
the  grantor  upon  payment  by  the  latter  of  indebtedness  to  the  former, 
is  a  contract  for  the  sale  of  lands,  and  void  as  being  within  the  statute 
of  frauds.  Parol  evidence  is  inadmissible,  in  the  absence  of  an  allega- 
tion of  fraud  or  mistake,  to  show  that  a  deed  absolute  on  its  face  was 
intended  merely  as  a  mortgage.     Crutcher  v.  Mtur,  366. 

4.  Boundaries  —  Presumption.  — It  is  not  presumed  that  a  party  granting 

land  intends  to  retain  a  mere  narrow  strip  between  the  land  sold  and  his 
boundary  line,  in  the  absence  of  express  provision  to  that  effect  in  the 
deed,  and  especially  when  it  would  out  off  the  grantee  from  valuable 
water  privileges.  Brown  Oil  Co.  v.  Caldwell,  793. 
See  Actions,  2;  Contracts,  6;  Covenants;  Duress;  EriDBKCfB,  4;  Iniahb 
Persons,  2;  JaRi.snicTioN,  5,  6;  Limitationi  op  Aotioitei  Mutakb,  S; 
Vbhdok  ahd  Pobohaser,  1-3. 

DEEDS  OP  TRUST. 

S«e  AOKHOWLBDOICBMT;  APPEAL,   2;   EqUITT,   3;  lfOB1«A«M|  Tbsh^  §~1, 

DEFINITIONS. 

"All  buildings. "    Atateoaa  Countyr .  Angw,  09!, 
Assault.     People  v.  Lee  Kong,  165. 
"Call-board  contracts."      Beny  v.  Kowaltky,  101. 
"Ciishier. "     Blanc  V.  Paymaattr  Mining  Co.,  149. 
^'Communications."     Commonwealth  v.  Sapp,  405. 
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"Duly  iworn."    Oamer  r.  State,  232. 

Encroachment.     Chase  v.  Oshkoah,  898. 

"Executad,"    Bensimer  r.  Fell,  774. 

"For  the  recovery  of  real  property."     McLaughUn  r.  MdOrttJft  ML 

Habitual  drunkenness.     McBee  v.  McBee,  613. 

Head  of  family.     Bosquett  v.  Hall,  404. 

Hearsay.     Ehrlinger  v.  Douglas,  863. 

"Her  and  her  children."    Abbot  v.  McCadden,  910. 

"If  legal  proceedings  be  instituted."     Morrill  v.  Hoyt,  CMl 

"  MeuBsdorffer  Act."    Staie  v.  George,  586. 

"Number  one  white  wheat."     Beri~y  v.  KoieaUkif,  lOL 

Obstruction.     Cfhase  v.  Oshkosh,  898. 

"  S/87  wheat."     Berry  v.  Kovaalshy,  101. 

"Signed."     Bensimer  v.  Fell,  774. 

Solatium.     Morgan  v.  Southern  Pae.  Co.,  143L 

Wagers.     Kitchtn  r.  Loudenback,  640. 

DEVISE. 
Wnxs.  —  MisTAKB  OT  Dkscsiption  in  Wills,  either  of  the  WaaielariM  ar  of 

the  subject-matter  of  the  devise,  will  not  aroid  it,  if  enough  renwiii  to 
show  with  reasonable  certainty  what  was  intended.  Thns  a  derise  of 
lots  4,  9,  and  10  in  a  certain  block  will  pass  lots  3,  9,  and  10  in  the  same 
Uoek,  when  the  latter  are  all  the  lots  owned  by  the  twtatir  !■  that 
bloek.     Stiebroek  r.  Fedawa,  488. 

See  Estates,  3;  iRVfm,  2|  Wxlia 

DIRECTORS. 
See  CoRPOSATiONS,  8-lQL 

DISCRIMINATION. 

8m  MvKIOIPAL  CoBFOK4nOX%  t-A 

DISSOLUTION. 
Bee  Injunction,  ft-l& 

DIVORCE. 
Im  Mabriaok  and 

DOGS. 
See  BtidincOi  S, 

DOWER. 
See  Wamwmm  4V»  APMurianATOBs,  2,  S}  J< 

Sauei,  I. 

DRAINa 
See  Ehikint  DoiiAxa,  % 

DRUGGISTS. 
See  CoNTRAOis,  it. 
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DRUNKENNESS. 
See  Mabkiaob  and  Divukoi^  7. 

DURESS. 
DoBlst  or  IicPBisoNM IMT  cannot  txiat  whea  th«  imprisonmMil  if  lawful.  If, 
thersfore,  a  maa,  aupposing  be  haa  a  right  of  aetioa  against  another, 
«aas««  him  to  be  arrested  aad  imprisoned,  and  the  defendant  roluntanly 
•xecutes  a  deed  for  his  deliverance,  he  cannot  avoid  it  for  duress  of  im- 
prisonment, although  in  faot  plaintiff  had  no  right  of  aotioB.  Mascolo 
T.  MonUsanio,  170. 

EASEMENTa 
8m  KxianT  Douaxs,  6,  9;  Hiohwats,  2;  Mcnioipal  Corhmutions,  18; 

Railroads,  18. 

ELECTION. 
See  TBD8T3,  6. 

ELECTRIC  RAILWAYS. 
8«a  Municipal  Cobporations,  10. 

EMINENT  DOMAIN. 

L  StKUT  iMPSOTimNT  NOT  AN  APPROPRIATION  07  PbIVATB  PxOPKRTT. 
—  A  eonstitutional  guaranty  that  private  property  shall  not  be  taken 
without  conpensation  does  not  extend  to  consequential  damages  result- 
ing to  abutting  property  from  authorized  or  lawful  changes  of  the  grade 
of  the  street  or  other  street  improvement  by  municipal  authority.  Sel- 
dem  V.  Jaekaonville,  278. 

1.  Ihpbovkmbmt  Of  Stbibts  —  CoNSTiTOTioNAL  Law.  —  Under  constitu* 
tional  provisions  that  private  property  shall  not  be  taken  without  com* 
pensatiou,  and  that  the  legislature  may  provide  for  the  drainage  of  the 
land  of  one  person  over  or  through  that  of  another  upon  compen^^ation 
to  the  former,  and  that  no  private  property  or  right  of  way  shall  be  ap* 
propriated  to  the  use  of  any  corporation  or  individual  without  full  com- 
peiidution  to  the  owner,  irrespective  of  any  benefit  from  any  improvement 
proposed  by  such  individual  or  corporation,  a  municipal  corporation  is 
not  liable  for  consequential  damages  resulting  to  abutting  property  owners 
from  a  lawful  change  of  the  grade  of  the  street  by  means  of  the  erection 
of  a  viaduct,  or  other  authorized  improvement  of  the  street  for  street 
purposes.     Selden  v.  Jaekaonvillf,  278. 

t,  Improtemest  Of  Stbebps  —  What  does  not  Constitute  Appropria- 
tion. —  So  long  as  tiiere  is  no  application  of  a  street  to  purposes  other 
than  those  of  a  hi(;hway,  and  no  diversion  of  it  from  street  purposes, 
any  changes  of  grade  made  lawfully  and  in  good  faith,  or  not  maliciously, 
•r  for  the  purpose  of  doing  injury  to  the  abutter,  are  not  within  the 
eonstitutional  proliibition  against  taking  private  property  without  eom- 
pensation,  nor  the  basis  for  an  action  of  damages.  Selden  v.  JaekaoimlU, 
278. 

4i  Street  Improvement  —  What  Neobssart  to  a  Taking  Of  Privatb 
Pbopbrtt.  —  A  trespass  upon,  or  physical  invasion  of,  property  abut- 
ting on  a  street  is  necessary  to  bring  municipal  authorities,  when  im- 
proving streets,  within  a  constitutional  prohibition  against  taking  private 
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property  without  compensation.  ?o  long  as  such  authoritieg  keep  within 
the  scope  of  their  powers  in  using  or  improving  the  street  for  street  pur- 
poses, they  are  under  no  liability  to  abutting  owners  for  any  damage 
resulting  from  a  change  of  grade  or  other  improrement  in  the  street, 
made  for  the  convenience  or  benefit  of  the  public  in  using  it  as  such. 
Selden  v.  Jacksonville,  278. 

6.  Improvement  or  Streets.  — Consequential  Damages  involred  in  the 

lawful  improvement  of  a  street  for  street  purposes  are  merely  the  con- 
sequence of  a  legal  act,  and  not  a  taking  of  property.  They  cannot  form 
the  basis  for  a  recovery  in  the  courts,  nor  of  a  lawful  claim  for  compen- 
sation. Selden  v.  Jacksonville,  278. 
lb  Street  Improvement  —  Erection  or  Viaduct  not  Appropriation 
without  Compensation.  —  An  authorized  erection  of  a  viaduct  in  a 
street,  by  a  municipal  corporation,  for  the  purpose  of  changing  the  grade 
of  the  street  for  street  purposes,  is  not  a  taking  of  the  property  of  the 
abutting  owner  without  compensation  which  entitles  him  to  consequent 
tial  damages,  although  his  incidental  rights  of  ingress  and  engress,  light 
and  air,  are  destroyed  thereby,  and  other  corporations  besides  the  muni- 
eipality  have  contributed  to  the  expense  of  building  such  viaduct.  Sel- 
den ▼.  Jacksonville,  278. 

7.  Viaduct  as  Diversion  op  Street  from  Street  Purposes  —  Appro- 

rsiATlON  WITHOUT  C0MPEN.SAT10N.  —  Where  the  necessity  for  a  viaduct 
.  in  a  street  is  created  by  railroad  tracks  crossing  the  street,  the  erection 
of  such  viaduct  by  a  municipality,  financially  aided  by  the  railroad  com* 
pany,  would  seem  to  be  a  diversion  of  the  street  from  street  purposes, 
and  a  taking  of  private  property  without  compensation,  which  would 
entitle  the  abutting  street  owner  to  consequential  damages.  Selden  v. 
JacJuonvtlle,  278. 

8.  Lateral  Support  —  Removal  of,  in  Constructing  Public  Works  — 

Daicaos.9.  —  When,  in  the  authorized  execution  of  public  works,  exca- 
vations are  made,  and  the  soil  of  a  private  individual  gives  way  in  con- 
sequence of  being  deprived  of  its  lateral  support,  there  is  a  taking  to  the 
extent  of  such  deprivation,  and  he  is  entitled  to  damages  for  the  injury 
sustained.     Stearns  v.  Richmond,  758. 

9l  Improvement  of  Streets.  — Incidental  Rights  of  Abutting  Own- 
BB8  on  streets  to  egress  and  ingress  from  and  to  the  property  by  way  of 
the  street,  and  of  light  and  air  which  the  street  affords,  are  not  possessed 
by  the  public.  These  rights  are  protected  by  a  constitutional  prohibi- 
tion against  taking  private  property  without  compensation,  subordinate 
only  to  the  right  of  the  state,  or  any  authorized  municipal  or  govern- 
mental agency  acting  for  it,  to  alter  the  grade  or  otherwise  improve  the 
street  for  street  purposes.     Selden  v.  Jacksonville,  278. 

lee  Dboioatiok;   Highwats,   1,   2;    Landlord  akd  Tenant,  2-4;  New 

Tbial,  1. 

ENCUMBRANCES. 
See  Insurance,  1,  2,  6. 

ENTIRETY. 
See  Insubanoi,  1-9. 
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EQUITY. 

1.  Judgment  against  a  Municipal  Corporation  wfll  not  be  enjoined  in, 
equity  at  the  instance  of  a  tax-payer  on  the  ground  that  the  municipality 
had  a  good  defense  to  the  original  action,  in  the  absence  of  allegation* 
•howing  that  the  judgment  was  the  result  of  fraud  or  of  collusion  between 
the  judgment  creditor  and  the  municipality  or  its  officers.  Carney  v. 
Marseilles,  328. 

Si  Judgment.  — Equitt  will  not  Enjoin  the  Collection  of  a  judgment 
on  the  ground  that  the  applicant  for  relief  had  a  defense  to  the  action  at 
law  which  he  failed  to  plead,  in  the  absence  of  fraud  or  mistake  ot  fact 
by  which  be  waa  prevented  from  interposing  it.  Carney  v.  Marseilles^. 
328. 

t.  Trust  Dxxd — Death  o»  Grantor  not  Rkvooation  of  Power  of  Sale 
IN.  — The  death  of  the  grantor  does  not  operate  as  a  revocation  of  a 
power  of  sale  contained  in  a  deed  of  trust,  nor  limit  the  effect  of  tlie  deed, 
and  therefor*  the  failure  to  present  to  the  administrator  of  the  deceased 
the  claims  secured  by  it  furnishes  no  ground  for  a  court  of  equity  to  can- 
eel  the  deed.     More  v.  Calkins,  128. 

4  Laches  —  What  Constitutes  —  Discretion  of  Court.  — What  delay 
in  bringing  suit  will  constitute  such  laches  as  will  bar  relief,  in  the  ab> 
•ence  of  the  defense  of  the  statute  of  limitations  by  plea  or  demurrer, 
depends  upon  the  facts  and  circumstances  of  each  particular  case,  and 
is  within  the  sound  discretion  of  the  court  to  determine.  Oibson  v.  Her' 
rioU,  17. 

i.  Laches  bt  Holder  or  Egnn-ABLB  Title.  — The  delay  of  a  party  hold. 
ing  the  equitable  title  to  land,  in  standing  by  and  permitting  the  owner 
of  the  legal  title  to  expend  large  sums  in  improving  and  developing  the 
property  until  it  has  largely  increased  in  value  without  notice  of  hi» 
elaim,  will  constitute  such  laches  as  will  bar  relief.  Oibson  v.  HerrioU, 
17. 

lb  Laches  bt  Heirs  —  Purchase  bt  Administrator When  an  admin- 

istracur  has  become  interested,  by  purchase,  in  land  of  the  estate,  after 
ita  sale  by  him,  but  before  its  confirmation,  an  unexplained  delay  of 
■even  years  by  adult  heirs  in  permitting  such  administrator  to  pay  the 
debts  of  the  estate  and  to  permanently  improve  the  property  purchased, 
mntil  it  has  greatly  increased  in  value,  without  notice  of  their  claim,  is 
■nch  laches  as  will  bar  their  right  to  avoid  such  sade,  although  the  stat« 
ate  of  limitations  is  not  interposed  by  plea  or  demurrer.  Oibson  v.  Her- 
rioU, 17. 

8m  Actions,  2;  Contracts,  26;  Corporations,  12,  13;  Creditor's  Suit,  7; 
Estates,  3;  Injunction;  Jurisdiciion,  4-6;  Mistake;  Partnership, 
S,  4,  6;  Spkcipio  Performance,  4,  6. 

ERROR. 
See  Appeal;  Ikjumction,  10;  Judgments,  19;  Triau 

ESCAPE 
See  Homicide,  I-S. 

ESTATES. 

L   OOITTITANOE   OF    AW    RtTATE    TO   COMMENCE    IN    THE   PUTURE. — By    the 

eommon  law,  any  limitation  by  which  an  estate  of  Ireehold  in  corporeal 
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hereditamenta  purports  to  be  so  granted  aa  to  commence  npon  the  ex- 
piration of  a  fixed  interval  of  time  after  the  execation  of  the  grant,  or 
npoQ  the  happening  of  some  future  contingency,  other  than  the  deter- 
mination of  the  precedent  estate  of  freehold,  waa  void  in  its  inception. 
Bartholomew  v.  Mtaey,  206. 

t.  Contingent  Remainders,  Tbansfers  or.  —  If  two  persons  have  the 
use  of  property  for  their  joint  lives,  with  a  contingent  remainder  to  the 
snrviror  of  them,  one  of  them  may  release  to  the  other  his  interest  in 
the  property,  present  and  future.     Bartholomew  v.  Mway,  206. 

8.  Contingent  Remainders  and  Executoky  Interests  were  not  As- 
signable at  the  common  law,  though  they  might,  as  possibilities  coupled 
with  an  interest,  be  devised  under  the  English  statute  of  wills,  or  re- 
leased at  common  law,  or  bound  by  a  conveyance  operating  by  way  of 
estoppel,  and  contracts,  and  assurances  relating  to  them,  based  upon  val- 
uable consideration,  might  generally  be  enforced  in  equity.  BartlulO' 
mew  V.  Muzzy,  206. 

i.  CoNTiKQKNT  RsMAiNDEB,  WHEN  AsaiGNABLS.  —  When  the  person  is  as- 
certained who  ia  to  take  if  the  event  happens,  the  remainder  may  be 
granted,  and  the  grantee  takes  the  place  of  the  grantor,  with  his  chance 
of  having  the  estate.     Bartholomew  v.  Mtazy,  206. 

See  COTKNANTS,  1,  2. 

ESTOPPEL. 

1.  CoNSTRacTiVB  NoTiCE. — False  REPRESENTATIONS,  if  relied  upon  by  a 

party  ignorant  of  the  truth,  may  create  an  estoppel  in  his  favor,  although 
he  had  constructive  notice  of  their  falsity  by  matter  of  record.  Oraham 
V.  Tluompaon,  40. 

2.  False  Representations  —  Notice.  —  One  who  claims  the  benefit  of  an 

estoppel,  on  account  of  representations  made,  must  show  that  he  was  ig- 
norant of  the  truth  and  acted  in  reliance  upon  such  false  representations. 
Such  estoppel  can  be  defeated  only  by  actual  and  not  by  constructive 
notice  of  the  falsity  of  the  representations.     Oraham  v.  Thompson,  40. 

S.  Estoppel  to  Dent  Title  —  Credit  on  False  Representations.  —  One 
who  induces  another  to  extend  credit  to  a  third  person,  by  representing 
the  latter  to  be  the  owner  of  land,  will  be  estopped,  after  such  represen- 
tations have  been  acted  upon,  from  denying  such  ownership.  Oraham 
T.  Thompson,  40. 

4k  Corporations  —  Capacitt.  —  The  maker  of  a  note  payable  to  a  bank  can- 
not, in  an  action  on  the  note,  question  the  incorporation  by  demurrer. 
Sxehange  Nat.  Batik  v.  Oapps,  4.33. 

See  Appeal,  8;  Estates,  3;  Municipal  Corporations,  26. 

EVIDENCE. 

1.  Judicial  Notios.  — The  court  can  take  judicial  notice  of  the  uses  of  an 
air-gun  which  is  of  the  kind  usually  kept  for  sale  by  toy  and  hardware 
merchants,  to  be  sold  as  a  toy  to  be  ased  by  boys.  Harris  r.  Cameron, 
891. 

f.  Hearsay,  What  is.  —  A  statement  1>]r  a  wife  to  her  husband,  that  a 
dog  was  in  the  house,  that  she  oould  not  drive  him  out,  and  that  he 
had  snapped  at  her,  is  hearsay,  and  is  not  admissible,  in  an  action 
against  the  husband  for  killing  the  dog,  for  the  purpose  of  showing  that 
it  had  not  snapped  at  his  wife.     Ehrlinger  v.  Douglas,  863. 
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3.  Ukchastitt  ot  WiFi.  —  When  the  wife  has  not  been  called  as  a  witnen 

on  the  trial  of  her  husband,  charged  with  having  attempted  to  poison 
her,  evidence  of  her  anohastity  is  inadmissible.  Commonwealth  r.  Sapp^ 
406. 

4.  CONVBTANOE,    RbSTRIOTINQ,    BY    PaROL.  —  A   PaROL   AGREEMENT,    BEINO 

Part  of  the  Consideration  or  a  Sale  restricting  the  use  of  the  prem- 
ises in  some  particular  for  a  limited  period,  is  not  merged  in  the  deed, 
and  does  not  qualify  or  in  any  way  affect  the  title  to  the  laud,  and  the 
admission  of  parol  evidence  to  prove  such  an  agreement  is  not  an  in- 
fringement  of  the  rule  that  parol  evidence  is  not  admissible  to  contradict, 
vary,  or  explain  a  written  agreement.     Hall  v.  Solomon,  218. 

f.   Re.S   GeSTiK.  —  A    DWJLARATION,    TO  BE  ADMISSIBLE  A3  PaRT   OF  THE  RE3 

Gestjs,  must  grow  out  of  the  principal  transaction,  illustrate  its  char- 
acter, and  must  be  contemporary  with  it,  and  derive  some  credit  from 
it.  A  declaration  of  a  third  person,  before  the  principal  act  occurs,  cau- 
not  be  admissible  at  evidence  in  favor  of  the  person  by  whom  the  prin- 
cipal act  waa  done  aa  part  of  the  res  geake  thereof.  EhrUnger  v.  Douglat^ 
863. 
ff.  Dkolaratiors  ov  a  Vbndok  Madb  aiteh  Hb  has  Tkanstbrrbd 
Propertt  are  not  admissible,  as  against  his  transferee,  to  impeach  the 
transfer.      Welcome  v.  Mitchell,  913. 

7.  Expression  or  Pain.  —  In  an  action  to  recover  damages  for  personal 

injury,  declarations  made  by  the  party  injured,  at  or  near  the  time  of 
the  accident,  as  to  his  present  pain  or  injury,  are  admissible  to  show  its 
existence;  but  whether  the  pain  was  real  or  feigned  is  for  the  jury  to  de« 
termine.     St.  Louia  etc.  R'y  Co,  v.  Murray,  32. 

8.  Neoligence  —  Declarations  or  Parent.  —  In  an  action  by  a  child  or 

its  personal  representative  to  recover  for  negligent  injury  to  it,  the  dec- 
larations  of  the  mother  of  the  child,  made  immediately  after  the  accident, 
are  merely  hearsay,  and  not  admissible  in  evidence.  Norfolk  etc  B.  R. 
Co.  V.  Oroaeclote,  718. 
t.  A  Sworn  Pleading  of  a  party  to  one  action  is  admissible  in  evidence 
against  him  in  another  action  as  an  admission,  subject  to  rebuttal  and 
explanation.     Oibaon  v.  Heri'ioU,  17. 

10.  Record  or  Judgment  or  Another  Statb  against  Heirs.  — A  record 
of  a  judgment  against  heirs  in  one  state,  authorizing  the  sale  of  a  dece- 
dent's lands  situated  there  for  the  payment  of  his  debts,  is  not  admissible 
as  against  such  heirs  in  an  action  in  another  state  to  subject  the  lauds 
of  the  decedent  situated  therein  to  the  payment  of  the  same  debts,  either 
for  the  purpose  of  establishing  them  or  fixing  their  amount  Hull  v. 
Hull,  800. 

11.  Void  Jctdgmbnt  in  Another  State.  —  A  judgment  or  decree  rendered 
in  one  state,  authorizing;  the  sale  of  a  decedent's  lands  there  to  pay  his 
debts,  but  which  is  void  as  to  his  heirs,  is  not  admissible  against  them 
in  a  suit  in  another  state  to  subject  the  lands  of  the  decedent  situated 
there  to  the  payment  of  the  same  debts.     Hull  v.  Hull,  800. 

lee  AoEHCT,  4,  5,  7;  Appeal,  4,  7,  9,  10;  Assignment  roR  BENxriT  or 
CRBDrroRS;  Ajwoctations,  1;  CoNTRACrs,  16,  19,  23;  Corporations,  1, 
2,  13,  15;  Covenants,  3;  Debtor  and  CRSDrroR,  2:  Deeds,  1,  3;  Homi- 
cide, 4-10;  Insane  Pbrso.vs;  Judgments,  10;  Negligence,  3,  7,  8; 
Nbw  Trial,  4;  Partnership.  5;  Pleading,  2;  Railroads,  14;  Trial, 
2,  5;  Trusts,  2;  Wills,  1;  WiTNbidU. 
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EXCEPTIONS. 
See  Affbal,  3,  4;  iNJUMonoK,  8. 

EXECUTION. 

1.  PsoPRBTT  BouoHT  AND  Paid  FOR  BY  A  Debtob,  the  title  to  whioh  he 

takes  in  the  name  of  another,  with  intent  to  hinder,  delay,  and  defraud 
creditors,  cannot  be  reached  and  sold  under  execution  agaiaat  such 
debtor.     Oilbert  v.  Stockman,  922. 

2.  Sharks  of  Stock  cannot  bk   Sold  ttnder,  without  Description.  — 

When  the  law  gives  to  the  creditor  a  process  by  garnishment  through 
whioh  he  may  reach  the  shares  of  stock  in  a  corporation  owned  by  his 
debtor,  and  get  a  sufficient  description  of  them,  and  then  have  them 
sold  under  execution  to  satisfy  his  debt,  he  cannot  be  allowed  to  proceed 
by  execution  in  the  first  place  without  any  description.  Keating  v.  J. 
Stone  etc,  Live-stoek  Co,,  670. 

8.  Officer  Levtino  Exkoction  on  Shares  of  Stock  must  Ascertain 
Number  Owned  by  Debtor. — If  an  officer  having  an  execution  can 
ascertain  the  number  of  shares  of  stock  in  a  corporation  owned  by  the 
debtor,  he  may  levy  his  execution  upon  so  many  of  them  as  may  be 
proper  to  satisfy  it,  but  without  such  knowledge  he  cannot  make  a  law- 
ful levy  or  sale.  A  levy  and  sale  of  "  all  the  shares  of  stock  owned  and 
belonging  to  "  the  execution  debtor,  and  "all  his  right,  title,  and  interest 
of,  in,  and  to  said  shares  of  stock,"  no  effort  by  garnishment  having  been 
made  to  ascertain  the  number  of  shares  owned  by  the  defendant,  are 
void,  and  confer  no  title.     Keating  v.  J.  Stone  etc.  Lhe-sf-ock  Co.,  670. 

4.  CoRPOKATiONS  —  EXECUTIONS  AGAINST.  —  The  property  of  a  public  corpo- 
ration, such  as  a  railroad  or  bridge  company,  which  is  essential  to  the 
exercise  of  its  corporate  franchise  and  the  discharge  of  the  duties  it  has 
assumed  towards  the  general  public  cannot,  without  statutory  authority, 
be  sold  to  satisfy  a  common-law  judgment,  either  on  execution  or  in 
pursuance  of  an  order  or  decree  of  court.  The  only  remedy  of  the  judg- 
ment creditor  in  such  case  is  to  obtain  the  appointment  of  a  receiver 
and  a  sequestration  of  the  company's  earnings.  Overton  Bridge  Co.  v. 
Means,  514.  , 

$,  Exemptions  —  Contracts  to  Waive.  —  A  contract  by  which  a  creditor 
employs  his  insolvent  debtor,  who  is  the  head  of  a  family,  at  a  monthly 
compensation,  one  half  thereof  to  be  paid  in  cash,  and  the  other  half  to 
be  credited  upon  such  indebtedness,  cannot  be  enforced  by  the  creditor 
after  two  months'  services,  when  the  statute  exempts  such  compensa- 
tion from  garnishment  or  execution.  Such  debtor  is  entitled  to  the 
whole  compensation  contracted  for,  and  may  recover  the  half  thereof 
which  has  been  credited  to  his  indebtedness  by  his  creditor  under  the 
contract.     Deering  v.  Ruffner,  473. 

i.  Proceedings  Supplementary  to  Execution  —  Statute  Authorizing 
Judgment  Creditor  to  Sue  not  Unconstitutional. — Where  juris- 
diction is  once  acquired  over  the  judgment  debtor  in  the  original  action, 
that  action  is  still  pending  until  the  judgment  is  satisfied,  and  proceed- 
ings to  compel  the  application  of  money  or  property  in  the  hands  of 
other  parties  to  the  satisfaction  of  the  judgment  are  proceedings  in  that 
action.  Section  720  of  the  California  Code  of  Civil  Procedure,  which 
provides  that  the  judge  may,  by  order,  authorize  a  judgment  creditor  to 
institute  and  maintain  an  action  against  an  alleged  debtor  of  the  judg« 


Index.  971 

nent  debtor,  !■  not  therefore  ouconstitutional  on  the  ground  that  the 
4ebtor  hu  nnder  it  no  notice  of  the  supplementary  proceedings  after 
Judgment  affecting  his  rights  of  property,  nor  on  the  ground  that  his 
debtor  may  be  compelled  to  pay  the  debt  tvrice.     High  v.  Bank,  121. 

f.  Complaint  in  Actiox  against  Garnishbe  in  Supplementary  Pro- 
OXIDINOS,  WH«N  ScTTiciENT.  —  A  complaint  in  an  action  by  a  jmlg- 
ment  creditor  against  a  garnishee,  in  proceedings  supplementary  to 
•zecution,  in  which  it  is  alleged  that  the  assignor  of  the  plaintiff  recov- 
•red  a  judgment  in  the  superior  court,  which  judgment  was  duly  en* 
t*red,  etc.,  and  that  the  order  authorizing  the  suit  was  duly  made,  is 
Ki£5cient  as  against  a  general  demurrer.     High  v.  Bank,  121. 

Am  Axtachkint,  4;  Corporations,  13,  15;  Creditor's  Suit,  8-7;  Judo* 
MBNT8,  26;  Pleasinq,  1. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  PoxOHABB  BY  —  AvoiDANOK  B7  Hbirs  —  Laches.  —  Where  an  adminia* 
trator  becomes  interested,  by  purchase,  in  the  land  of  the  estate,  after 
his  sale  thereof,  but  before  its  confirmation,  the  sale  may  be  set  aside 
by  the  heirs  within  »  reasonable  time,  without  proof  of  actual  fraud  or 
injury.  This  right  may  be  lost  by  acquiescence  or  laches.  Qibsim  v. 
HerrioU,  17. 

&  Laches  or  Adult  Hbibs  —  Purchase  by  Adhinistkatob.  —  Where  au 
administratrix  purchases  all  the  lands  of  the  estate,  including  her  dower 
therein,  as  an  entire  transaction  at  her  own  sale,  and  then  makes  valu- 
able  improvements  on  the  entire  estate  claimed  by  her  by  virtue  of  her 
dower  and  her  purchase,  the  sale,  though  voidable,  will  not  be  set  aside 
at  the  instance  of  adult  heirs,  after  such  unreasonable  delay  by  them  as 
to  constitute  laches.     Oibson  v.  HerrioU,  17. 

&  Fkaudulxnt  Pdrchass  by  Administrator,  Setting  Asidi  —  Compbn> 
■ATION.  —  Where  an  administratrix  purchases  the  lauds  of  the  estate, 
inolnding  her  dower  therein,  at  her  own  sale,  and  the  sale  is  set  aside  as 
to  infant  heirs  for  constructive  fraud  after  the  administratrix  has  made 
▼alnable  improvements,  she  is  entitled  to  compensation  for  the  full  value 
•(  her  improvements,  less  rents,  and  to  have  the  purchase-money  and 
taxes  paid  by  her  refunded,  with  interest,  as  to  all  of  the  land  except 
kar  dower,  and  as  to  that  she  is  entitled  to  havs  the  purchase- money 
malj  refunded.     Oibton  v.  HerrioU,  17. 

8m  Bquity,  i,  7;  Judomsmts,  11. 

EXEMPTIONS. 

Bm  BxBOonox,  6;  Homestbad,   1,  8;  Judombnts,  28;  Municipal  Oobpo- 

KATI0N8,  7,  8;  Taxes,  ^-4i. 

EXTORTION. 
8e«  Notaries  PuBLia 

FEES. 
B—  AnoKifBT  ARD  Client,  2;  Notaries  Public;  Willb,  H 

FINDINGS. 
Bee  Appeal,  10;  Marriaui:  and  Divorce,  8;  Trial,  10,  IK 
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FORBEARAKOBL 
See  CotriRAcn,  2. 

FORECLOSURE. 
See  Ohatrl  MoxTOAon,  8;  Process,  2;  Judgkkits,  U;  Spboifio  Fxbp 

rORHANOB,  4. 

FORPEITURK 
8m  AonroT,  3;  Associations,  3;  IsftmuLxaa,  IZ. 

FRANCHISES. 

See   CovRtronoss)  Sxkoution,  4;   Municipal  CoRFOKATZova^  12;  1S| 

Statutks,  L 

FRAUD. 

1.  Thadb-kark  —  PuKOHAsa  OT,  Ihduokd  bt  Frausttlknt  Rkfrksimta* 
noNS.  —  In  au  austion  to  recover  the  purchase  price  of  a  whisky  trade- 
mark, the  fact  that  the  seller,  by  the  manufacture  of  a  large  lot  of 
inferior  whisky,  impaired  the  value  of  the  brand,  and,  fraudulently  oon« 
cealing  this  fact  from  the  purchaser,  misrepresented  the  brand  to  be  of 
good  repute,  thus  inducing  the  purchase,  is  a  good  defense,  if  properly 
averred.     DarU  v.  Head,  369. 

i.  JuDGMKNTS  —  Plbading  Fraud.  —  To  Ayoib  A  JuDOUENT  ou  the  ground 
that  it  was  obtained  by  fraud,  the  facts  constituting  the  fraud  must  be 
pleaded  and  proved.     Thomas  v.  TTiomas,  483. 

See  AcriONS,  2;  CoKTRAcrrs,  26;  Corporations,  3;  Debtor  and  CREDrroa, 
2;  Dbkds,  3;  Equitt,  1,  2;  ExEoirroBS  and  Admin istratobs,  I,  3; 
Fraudulbnt  Convbtancbs;  Insurance,  9;  Judqkbnts,  8,  10,  IS) 
Judicial  Sales,  5;  Jurlsdiction.   5.  0;  Mistake,  1;  Nsootiablb  Ih- 

8TRUMBNT8,  7,  8. 

FRAUDULENT  CONVBrANCBS. 

1.  CoNYiTANCi  Intended  to  Delay  and  Detraud  Creditors,  and  made 

without  consideration,  is  valid  between  the  parties  and  their  personal 
representatives.     Gilbert  v.  Stockman,  922. 

2.  Chattel  Mortoaqe  executed  by  a  debtor  upon  his  entire  personal  prop- 

erty of  a  value  greatly  in  excess  of  the  debt  secured  is  fraudulent  and 
void  as  to  his  other  creditors.     T%)mp8on  v.  Richardton  Drug  Co.,  505. 

8.  An  Agreement  tor  Future  Support,  while  it  is  a  valuable  considera- 
tion, is  not  sufficient  to  sustain  a  conveyance,  when  to  do  so  will  oper- 
ate to  the  prejudice  of  the  grantor's  existing  creditors,  though  no  actual 
fraud  was  intended  by  any  of  the  parties  to  the  transaction.  Harting 
V.  Jockers,  341. 

4.  ly  A  Portion  of  the  Consideration  for  a  conveyance  is  an  agreement 
that  the  grantee  will  support  the  grantor,  such  agreement  will  be  treated 
as  a  fraud  upon  the  creditors  of  the  grantor,  though  the  remaining  por- 
tion of  the  consideration  involved  the  expenditure  of  money  on  the  part 
of  the  grantee.     Harting  v.  Jockers,  341. 

ft.  Husband  and  Wife  —  Separate  Estate. — When  a  husband  in  good 
^nancial  circumstances  gives  his  wife  notes  in  payment  of  his  ante-mar- 
riage debt  due  her,  and  after  collecting  the  money  on  the  notes,  trans- 
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fers  corporate  stock  of  equal  value  to  her  in  lieu  thereof,  and  after 
selling  part  of  the  stock,  invests  the  proceeds  in  land  for  her,  snok 
land,  as  well  as  the  remainder  of  the  stock  or  its  proceeds,  is  the  prop- 
erty of  the  wife,  and  cannot  be  taken  by  the  husband's  subsequent  cred> 
itors,  in  the  absence  of  proof  of  an  intent  to  defraud,  altliough  the 
bnsband  has  become  insolvent,  and  has  always  managed  such  property 
as  his  own,  and  as  not  belonging  to  his  wife.  Second  Nat.  Bank  v.  Mer- 
nfl,  877. 

C  Thb  Msrk  Fact  or  Indbbtedness  does  not  preclude  a  debtor  from  pro- 
viding for  hia  future  support  by  making  a  transfer  in  consideration  of  aa 
agreement  to  support  him,  if  he  retains  property  amply  sufficient  for  the 
payment  of  all  his  debts,  and  a  provision  for  such  future  support  is  sncb 
•■  a  prudent  and  just  man  would  make,  having  due  regard  to  his  finan- 
cial condition  and  circumstances,  and  retaining  ample  property  to  meet, 
without  hazard,  every  just  obligation.      Harting  v.  Jockers,  -AX. 

7.  If  One  Who  Makes  a  Transfer  in  Consideration  of  an  A(;reement 
FOB  HIS  Sdpport  has,  at  the  time,  property  consisting  of  promissory 
notes  of  persons  then  solvent  of  an  amount  double  that  of  his  indebted- 
nest,  snch  transfer  cannot  be  assailed  by  a  creditor  who  made  no  efifort 
to  collect  his  debt  until  after  the  makers  of  such  notes  had  become  in- 
solvent, and  such  insolvency  had  so  reduced  the  remaining  estate  of  the 
transferrer  that  he  was  unable  to  pay  his  debts.   Halting  v.  Juckers,  341. 

Il  Gift  from  Parent  to  Child  —  Dklivsrt  —  Validity.  — A  gift  of  a 
note  by  a  father  to  his  minor  child,  made  by  delivering  the  note  to  tha 
child's  mother  as  its  trustee,  marking  it  with  its  name,  it  being  laid 
aside  to  be  kept  by  the  mother  for  the  child,  is  valid,  as  against  existing 
and  subscqnent  creditors  of  tha  vendor,  if  made  in  consideration  of 
Datural  love  and  affection,  whsn  the  donor  was  free  from  pecuniary  em- 
barrassment, and  the  gift  was  but  a  small  part  of  his  estate,  and  only  a 
reasonable  provision  for  the  child.     Second  NaL  Bank  v.  Merrill,  9ilO. 

9.  Qtirt  FROM  Parent  to  Child  —  Validitt  as  against  Creditors.  — 
When  a  father  in  good  financial  circumstances  makes  a  valid  gift  of  a 
note  to  bis  minor  son,  and  receiving  payment  of  the  note  during  tha 
minority  of  the  child,  transfers  stock  to  him  in  lieu  of  the  note,  and  after 
tbe  son  has  attained  his  majority  and  the  stock  has  become  worthless, 
the  father  conveys  laud  of  equal  value  with  the  original  nota  to  the  son  in 
lisQ  of  such  stock,  the  conveyance  cannot  be  successfully  attacked  by  a 
subsequent  creditor  of  the  father,  in  the  absence  of  proof  of  an  intent 
to  defraud;  nor  will  the  delay  of  the  son  in  recording  such  oonveyanc* 
Titiata  it,  unless  an  intent  to  defraud  creditors  of  tha  father  is  shown. 
Becond  NaL  Bank  v.  Merrill,  870. 

IOl  Statute  of  Frauds  —  Chanqb  of  Possbssion  Nbcehsart  om  Sal*  or 
Fkk90!»al  Property  Owmkd  by  Co-tenants  when.  —  When  one  of 
the  co-tenants  of  per>ODal  property,  who  is  in  tha  exclusive  possession 
thereof,  sells  bis  interest  in  it  to  a  third  parson,  there  most  be  an  im- 
nie<liata  delivery,  followed  by  an  actual  and  continued  change  of  posses- 
sion, as  required  by  section  3440  of  the  Civd  Code  of  California,  or  tha 
sale  will  l>e  void  as  to  the  seller's  creditors.     Brown  ▼.  G'Nealf  111. 

11.  TRAifsFBR  OF  Personal  Property  without  Chanob  of  PoeaBs.sroN 
Void  as  to  Crbditobb  Who  arb  Such  while  Sbllbr  Rbmains  in 
PosABSMioN.  —  A  transfer  of  personal  property  which  is  not  accompanied 
by  an  immediate  delivery,  ami  followed  by  an  actual  an<l  continued 
change  of  possession,  is  fraudulent  and  void  as  against  those  who  are  the 
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•raditon  of  tht  seller  daring  any  of  the  time  that  he  remains  in  possea- 
■ion,  and  such  creditors  may  cause  the  property  to  be  seized  as  if  no 
■aeh  transfer  had  been  attempted  by  the  debtor.  Broum  v.  O'Neal,  IIL 
IlL  Paxsumftiok  of  Intent.  —  When  an  act  done  will  necessarily  have  tb« 
effect  of  hindering  and  delaying  creditors,  the  law  presumes  that  it  was 
dons  with  fraudulent  purpose  and  intent.  Harting  v.  Jockera,  341. 
See  Crbditob's  Suit,  1;  Execution,  1;  Pleading,  2. 

FRAUDULENT  REPRESENTATIONS. 

8m  Cotxnants,  3;  Estoppel,  1-3;  Fraud,  1;  MisTAxa,  t.  > 

I 

GARNISHMENT. 
8m  Attaohicknt;  Exboutiov,  2,  S,  ft. 

GIFTS. 

8m  FhAVDULKNT  CONVKTANOIB,  8,  9, 

GRANTS. 
8m  Estates,  1,  4. 

GUARANTY. 

GVABAIfTOB  Boim  OITLT  BT    PRECISE  TERMS  OP    OONTRAOT    QvABASms 

BT  Hm.  —  A  guarantor,  like  a  surety,  la  bound  only  by  the  striot  letter 
or  precise  ternu  of  the  contract  of  his  principal,  whose  performanoe  he 
hBs  goaranteed.     Staver  y.  Locke,  621. 

GUARDIAN  AND  WARD. 

Sm  Attobbbt  abb  Client,   2;   Habeas  Corpus,  3;  JuDOiCBBn,  19}  Fv 

BBNT  and  Child. 

HABEAS  CORPUS. 
1.  Parent  and  Child.  —  The  writ  of  habeas  corpus  is  the  proper  remedy  t* 

ascertain  and  enforce  the  proper  custody  of  an  infant;  and  when  soused, 
the  writ  is  of  an  equitable  nature.  The  welfare  of  the  child  is  the  oon- 
trolling  element  by  which  the  court  is  to  be  guided  in  the  exercise  of  its 
diacretion.     Oreen  v.  Campbell,  843. 

%  Parent  and  Child.  —  Discrktion  of  Court.  —  When  the  writ  of  habeas 
corpus  ia  invoked  to  obtain  the  custody  of  an  infant,  the  cnart  is  in  no 
ease  bound  to  deliver  it  into  the  custody  of  any  claimant,  but  may  leave 
it  in  roch  custody  as  the  welfare  of  the  child  at  the  time  appears  to  re- 
qnire.     Cfreen  v.  Campbell,  843. 

&  Pabbbt  and  Child  —  Custody  of  Child.  — The  oonrt,  in  ascertaining 
and  enforcing  the  proper  custody  of  an  infant,  will  not  establish  a  perma- 
nent custody,  bat  one  intended  to  continue  until  a  change  of  circam- 
stances  shall,  in  respect  to  the  infant's  welfare,  require  a  change  of 
custody,  or  until  the  infant  has  reached  the  age  when  he  may  legally 
Bominate  his  own  guardian.     Cfreen  v.  Campbell,  843. 

HEAD  OF  FAMILY. 
See  Homestead. 
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HEARSAY. 
See  EviDiNCB,  2,  8. 

HEIRS. 
8««  OoNTBAOTS,  10;  Eqottt,  7;  Evidinci,  10,  11;  Exboutors  and  Admiw- 
iSTRATORs;  Husband  A»D  WirB.  1;  JaooHSNTS,  14, 17,  23;  Lihitation* 
or  AoTioNS,  7,  10. 

HIGHWAYS. 

L    MtTNIOIPAt    CORPOKATIONS  —  STREETS  —  PoWER  0»   LBOISLATURI    OVER. 

— Where  an  alley  has  been  occupied  and  used  as  a  highway  by  an  owner 
of  adjacent  lots  long  enough  for  him  to  have  acquired  the  right  to  use  it 
without  obstruction,  the  legislature  has  no  power  to  pass  an  act  closing 
it,  in  whole  or  in  part,  without  the  consent  of  or  compensation  to  the 
abutting  lot-owner,  whether  the  alley  has  been  formally  dedicated  to  the 
public  use  or  not.     Bannon  v.  Rohmeiaer,  355. 

%  Eminent  Domain  —  Rights  or  Abutting  Street  Owners  Subordinatb 
TO  Street  Improvement.  —  The  original  and  all  subsequent  purchaser^ 
of  property  abutting  on  a  street  take  with  the  implied  understanding 
and  agreement  that  the  public  shall  have  the  right  to  improve  or  alter 
the  street  for  street  purposes,  and  that  they  can  sustain  no  claim  for 
damages  resulting  to  their  property  from  the  impairment  or  destruction 
of  their  incidental  rights  of  ingress  and  egress  and  of  light  and  air,  am  a 
mere  consequence  from  the  use  or  improvement  of  the  street  as  a  high- 
way.     SeUlen  v.  Jacksonville,  278. 

S.  Streets  and  Highways.  —  An  Enoroaohmbnt  is  a  gradual  entering  on 
and  taking  possession  by  one  of  what  is  not  his  own;  an  unlawful  gain- 
ing upon  the  rights  of  possession  of  another.     Ch'ise  v.  Othkonh,  S9S. 

4.  Streets  and  Highways.  —  An  OasTRUcriON  is  a  Blocking  up;   tilling 

with  obstacles  or  impediments;    impeding,    embarrassing,  or  opposing 
the  passage  along  and  over  the  street.     And  to  constitute  it  auoh,  it 
need  not  be  such  as  to  stop  travel.     Cha»e  v.  Oskkosh,  898. 
See  Bminrnt  Domain,  3;  Municipal  Corporations,  25;  Nuisance,  1;  Tu.* 
bphone  Companies. 

HOMESTEAD. 
1.  Who  BNTrrLED  to  —  Head  op  Family.  —  To  entitle  a  debtor  to  the  ben- 
efit of  a  homestead  exemption,  he  must,  when  a  debt  against  him  is  at- 
tempted to  1)0  satisfied,  be  a  bonajlde  housekeeper  with  a  family,  whether 
such  debt  was  created  before  or  after  the  homestead  was  acquired.  Boa- 
queU  V.  Hall,  404. 

5.  Head  of  Family.  —  A  debtor  is  entitled  to  the  benefit  of  a  homestead 

exemption  only  when  he  is  a  housekenper,  ami  has  residing  with  him 
•ome  person  whom  he  is  under  a  natnral  or  moral  obligation  to  support, 
or  who  is  dependent  upon  him  for  support.  BosqwU  v.  Hall,  404. 
S.  Head  op  Family— What  noss  not  Constitdte.  —  When  the  persona 
residing  with  a  debtor,  though  children,  are  strangers  in  blood  to  him, 
and  he  is  under  no  legal  or  natural  obli^^ation  to  xupport  them,  he  is  not 
tha  head  of  a  family  so  as  to  be  entitled  to  a  homestead  exemption.  Bo«- 
queU  V.  Hall,  404. 

See  Taxes.  1. 
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HOMICIDK 

1.  HoMiciDB  BY  Officer  to  Prkvent  Escape  or  Misdemeanant.  — Wh«r» 
one  accused  of  misdemeanor  has  been  arrested  and  is  fleeing,  a  peaca- 
officer  is  not  justified  in  killing  him  to  prevent  his  escape,  although  o» 
other  means  of  prevention  are  available.     Thomas  v.  Kinkead,  68. 

I  Misdemeanor  — Aruest  or  Escape  —  Rights  or  Officer. — A  peace- 
officer,  in  making  an  arrest  for  misdemeanor  or  preventing  the  escape  of 
the  misdemeanant,  may  exert  such  physical  force  as  is  necessary  to  effect 
his  purpose,  but  he  ia  not  justified,  in  either  case,  in  taking  the  life  of 
the  accused,  nor  can  he  inflict  upon  him  great  bodily  harm,  except  to 
save  his  own  life,  or  prevent  a  like  harm  to  himself.  Thomas  v.  Kiti' 
head,  68. 

8.  Homicide  bt  Officer  to  Prevent  Escape  of  Pelon.—  A  peace-oflScer  is 
justified  in  killing  a  person  arrested  for  felony  who  ia  fleeing  to  escape, 
if  no  other  means  of  prevention  are  available.     Thomaa  v.  Kinkead,  68. 

4.  Threats  as  Evidence.  —  To  make  threats  of  the  deceased  admissible  ia 

cases  of  homicide  in  connection  with  an  overt  act,  the  proof  must  show 
such  a  demonstration  of  an  immediate  intention  to  execute  the  threats 
as  will  naturally  induce  a  reasonable  belief  that  the  party  threatened 
will  lose  his  life  or  suffer  serious  bodily  harm  if  he  does  not  take  the  life 
of  his  adversary.  It  must  be  such  an  act  as  is  reasonably  calcalated  to 
induce  the  belief  that  the  execution  of  the  threatened  attack  has  actu- 
ally commenced,  and  the  circumstances  of  the  killing  must  be  such  as 
tend  to  raise  or  support  a  case  of  self-defense.     Oarner  v.  Slate,  231. 

5.  Evidence  —  Threats,  when  Admissible. — Threats  are  admissible  in 

evidence  in  criminal  cases  when  they  are  part  of  the  res  gestce  or  when 
there  is  doubt  as  to  who  began  the  fatal  difficulty,  whether  they  were 
conveyed  to  the  defendant  or  not.  In  all  other  cases,  threats  previously 
made  by  the  deceased,  whether  communicated  to  the  defendant  or  not, 
are  not  admissible,  unless  the  evidence  tends  to  show  that  the  deceased, 
at  the  time  of  the  killing,  had  in  fact  or  apparently  sought  a  conflict 
with  the  accused,  or  was  actually  or  apparently  making  some  demon- 
stration or  overt  act  of  attack  toward  the  accomplishment  or  cousumma- 
■'•      tion  of  such  threats.     Oarner  v.  State,  231. 

6.  Threats  as  Evidence  —  Weight  of,  Qcestion  for  Jubt.  —  When,  ia 

cases  of  homicide,  the  court  has  admitted  threats  uttered  by  the  deceased 
in  evidence,  it  is  for  the  jury  to  determine,  after  considering  all  the  evi- 
dence,  whether  or  not  the  accused  had  even  apparently  reiisonable 
grounds  for  believing  that  he  was  in  imminent  danger  of  life  or  of 
great  bodily  harm  at  the  time  the  killing  was  done.  Oarner  r.  State, 
231. 

7.  Threats  as  Evidence  —  Question  for  Court.  —  In  cases  of  homicide, 

the  question  of  the  admissibility  of  threats  by  the  deceased  is  one  for  the 
court  to  decide,  and  if  there  is  the  slightest  evidence  tending  to  prove  a 
hostile  demonstration  which  may  be  reasonably  regarded  as  placing  the 
accused  apparently  in  imminent  danger  of  losing  his  life  or  sustaining 
great  bodily  harm,  the  threats  should  be  admitted.  They  should  also  be 
admitted  when  any  doubt  exists  in  the  mind  of  the  court  as  to  whether  or 
not  the  alleged  demonstration,  considered  in  connection  with  such  threats, 
would  be  sufficient  to  cause  a  man  of  ordinary  prudence  to  reasonably 
believe  himself  to  be  in  danger  of  his  life  or  of  great  bodily  harm. 
They  should  be  excluded  when  there  is  no  proof  of  any  act  tending  to 
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■■oil  person  to  reasonably  eiitertain  snch  a  fear.  Oamer  v.  States 
281. 

IL  SviDSNCX  or  Bab  Character  or  DBOSAaKO  —  Oknkral  Rkputation.  — 
In  casM  ef  homicide,  proof  of  the  violent  and  dangerous  character  of  the 
deceaied  can  only  be  made  by  evidence  of  his  general  reputation  in  the 
oommanity  for  such  character,  and  not  by  evidence  of  specific  acts  or 
general  bad  conduct.     Oamer  v.  State,  231. 

IL  B^iDBNOX  or  Bad  Character  or  Deokaskd,  whin  Admittkd.  —  In 
cases  of  homicide,  evidence  of  the  violent  and  dangerous  character  of 
the  deceased  is  admissible  to  show,  or  as  tending  to  show,  that  the  de< 
fendant  acted  in  self-defense,  or  under  such  circumstances  as  would 
bare  naturally  caused  a  man  of  ordinary  reason  to  believe  that  he  was, 
at  the  time  of  the  killing,  in  imminent  danger  of  losing  his  life  or  of  suf< 
fering  great  bodily  harm  at  the  hands  of  the  deceased;  but  it  is  not  ad> 
missible  for  this  purpose  except  when  it  explains  or  gives  meaning, 
dgnificance,  or  point  to  the  conduct  of  the  deceased  at  the  time  of  the 
killing,  and  sneh  conduct  must  be  shown  before  tlie  auxiliary  evidence 
of  such  eharaeter  can  be  introduced.  To  admit  such  evidence,  there 
must  be  some  act  on  the  part  of  the  deceased  which,  though  considered 
independent  of  his  dangerous  character  would  be  regarded  as  innocent  or 
harmless,  may  arouse  a  reasonable  belief  of  imminent  peril  to  life  or 
limb,  when  received  and  considered  in  coimection  with  or  illustrated  by 
such  character.     Oarner  v.  State,  231. 

10.  EvioBMOK  or  Bad  Character  or  Deceased,  when  kot  Admissible.  — 
In  cases  of  homicide,  where  there  is  no  evidence  tending  to  show  that 
the  killing  was  done  in  self-defense,  or  any  conduct  on  the  part  of 
the  deceased  from  which,  assuming  him  to  have  been  a  violent  and 
dangerous  man,  any  inference  can  feasonably  be  drawn  that  he  in- 
tended the  immediate  perpetration  of  an  act  imminently  dangerous  to 
the  life  of  the  accused,  or  of  serious  bodily  harm  to  him,  evidence  of  the 
Tiolentand  dangerous  character  of -the  deceased  is  not  admissible.  Oat-' 
•rr  V.  Slate,  231. 

IL  Evidence  or  Bad  Character  or  Deceased  —  FcNcrioNS  or  Court  and 
Juet.  —  The  admissibility  of  evidence  of  the  violent  and  dangerous 
character  of  the  deceas^^  1  in  cases  of  homicide  is  for  the  court  to  deter- 
mine, and  its  weight,  when  admitted,  is  for  the  jury,  under  all  the  evi- 
dence in  the  case.     Oamer  v.  State,  231. 

U.  Murder  in  Firht  Degree —  Intoxication  as  Dkeense.  — When  a  pre- 
meditated design  to  effect  the  death  of  the  person  killed  is  essential  to 
the  crime  of  murder  in  the  first  degree,  voluntary  intoxication  may  be 
considered  by  the  jury  as  affecting  the  capacity  of  the  accused  at  the 
time  of  the  killing  to  form  such  design;  and  if  the  accused,  at  the  time 
of  tiie  killing,  was  so  much  intoxicated  as  to  l>e  incnpable  of  forming  a 
premeditated  design  to  take  human  life,  he  caur.ot  be  convicted  of  mur- 
der in  the  first  degree.     Oamer  v.  State,  231. 

11.  Intoxication  as  DBrKNsi.  —  Voluntary  intoxication,  and  the  effect 
thereof,  will  not  render  tliat  a  nufficient  provocation  to  reduce  a  killing 
to  manslanghter  which  would  not  be  so  in  the  al)sence  of  snch  intoxica- 
tion; and  ae  between  mnrder  ia  any  degree  below  the  first  and  man- 
slaughter, snch  intoxication  plays  no  park,  the  only  purpose  for  which  it 
is  admissible  beini;  to  show  an  absence  of  a  premeditated  design,  or  that 
the  killing  was  not  murder  in  the  flrat  degree.  The  only  effect  of  p-oof 
of  fntoxication,  snch  as  ren<iered  the  accused  incapaMe  <if  a  prcn'  ii  a;r>  I 
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design  to  kill,  will  be  to  reduce  the  killing  to  murder  of  the  second  or 
third  degree,  accorJiug  to  the  circumstances.     Garner  v.  State,  231. 

14.  Imtoxioation  as  a  Defense.  —  Where  one  becomes  voluntarily  intoxi* 
cated  for  the  purpose  of  carrying  out  a  preconceived  design  to  take 
human  life,  his  intoxication  at  the  time  of  the  killing  is  no  defense. 
Qamer  r.  State,  231. 

16.  Intoxication  as  a  Defensb  —  Issthcctions.  — To  instruct  the  jury 
that  the  law  presumes  that  a  person  who  is  sober  enough  to  form  an  in- 
tention to  shoot  another,  and  actually  does  kill  him  without  justification 
or  excuse,  is  sober  enough  to  form  a  premeditated  design  to  kill  the  per- 
son shot,  and  that  in  such  case  the  person  shooting  is  criminally  liable 
for  his  act,  is  erroneous;  for  while  the  law  presumes  a  sober  man  to  in- 
tend what  he  does,  it  does  not  presume  a  killing  with  a  piemeditated 
design.  This,  like  every  other  element  of  the  crime,  must  be  proved. 
Oarner  v.  State,  231. 

15.  Instructions  as  to  Recommendation  to  Mercy.  —  In  cases  of  murder, 
the  court,  when  charging  the  jury  as  to  a  verdict  of  guilty,  with  a  rec- 
ommendation to  the  mercy  of  the  court,  should  give  the  terms  of  the 
statute,  with  the  information  that  making  or  withholding  the  recom- 
mendation is  a  matter  which  is  entirely  within  the  discretion  of  a  major- 
ity of  the  jury-men,     Oarner  v.  State,  231. 

17.  iNSTBUCrriONS  upon  Self-defense  in  murder  cases  should  give  the  ac- 
cused the  benefit  of  a  reasonable  fear  of  death  or  of  great  bodily  harm 
from  the  deceased.     Oarner  v.  State,  231. 

See  Assault,  2,  3;  Criminal  Law,  3. 

HUSBAND   AND  WIPE. 

1.  CoNTETANCT  TO  HusBAND  AND  WiFE.  —  When  a  husband  conveys  to  his 

wife's  brother,  who  immediately  executes  a  conveyance  purporting  to 
convey  the  same  realty  to  the  wife,  upon  condition  that  she  shall  sur* 
rive  her  present  husband,  and  in  such  case  only,  to  her  heirs  and  assigns 
forever,  and  also  purporting  to  convey  the  same  property  to  the  hus- 
band, his  heirs  and  assigns,  upon  the  condition  that  he  survive  his  wife, 
and  stating  that  it  is  expressly  understood  that  the  property  is  to  be 
vested  in  the  wife  and  her  heirs  in  case  she  outlive  her  husband,  but  in 
case  she  did  not  outlive  him,  then  to  be  vested  in  such  husband's  heirs 
and  assigns,  such  conveyance  vests  in  the  husband  and  wife  the  use  of 
the  property  during  their  joint  lives,  and  the  contingent  remainder  to 
the  survivor.     Bartholomew  v.  Muzzy,  206. 

2.  Husband  may  Convey  Real  Properiy  to  his  Wife  through  the  me- 

dium of  a  third  person.     Bartholomew  v.  Muzzy,  206. 
S.  Management  of  Wife's  Separate  Estate  by  Husband.  — The  fact  that 

%  husband  has  the  management  of  his  wife's  separate  personal  property 

•8  if  it  belonged  to  him,  and  not  to  the  wife,  will  not  affect  her  title  to 

it,  so  far  as  the  creditors  of  the  husband  are  concerned.     Second  Nat, 

Bank  v.  Merrill,  877. 
4.  Mabrivd  Woman,  Laches  of.  —  Laches  is  imputable  to  a  married  woman 

in  respect  to  her  separate  property.     Gibson  v.  fferriott,  17. 
Bee  Damases,  4,  6;  Debtor  and  Creditor;  Evidence,  2,  3;  Fraudulent 

Conveyances.    5;   Limitations   of  Actions,    9;   Ma&riagb  and  Di- 

TO&cx;  Trusts,  6;  Witnesses. 
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IDIOTS. 
Be«  Insamb  Pebsoni. 

IMPEACHMENT. 

Im  NiOariABLB   iNSTRUHBNn^  IL 

IMPRISONMENT. 
8m  Dukxss;  Bailroam^  IS. 

INDIOTMENT. 
See  Trial,  6,  7. 

INDORSEMENT. 
8m  Vvootiablc  Instrohknts,  ft. 

INFANTS. 
See  Ckiional  Law,  1;  Habeas  Corpus;  Jddomsnts,  16;  Limttatiokr  ow 
AonoNS,  10;  Mastkr  and  Ssrvant,  3;  Nkouqbmci,  4,  6;  Parkmt 

AMD  CHIU>{  SnomO  PCBrORKAMCI,  5. 

INJUNCTION. 

1.  iNjDHcrnoiT  TO  Rbstrain  Trespass.  —  While  an  injonction  will  not  be 

granted  to  restrain  a  trespass,  merely  because  it  is  snob,  yet  equity  will 
interfeie  by  injunction  where  the  injury  is  irreparable,  or  where  full 
and  adequate  relief  cannot  be  granted  at  law,  or  where  the  trespass  goes 
to  the  destruction  of  the  property  as  it  has  been  held  and  enjoyed,  or 
where  it  is  necessary  to  prevent  a  multiplicity  of  suits,  or  where  the 
trespasser  is  insolvent,  and  on  that  account  unahle  to  atone  for  it.  In- 
dian Bimr  8.  8.  Go.  v.  Scut  Coast  Transp.  Co.,  258. 

2.  Ikjunction  to  Restraim  Trespass  —  SurnoiKNOT  ov  Bill A  bill, 

to  justify  an  injunction  in  case  of  trespass,  in  addition  to  an  allegation 
that  complainant  has  no  adequate  remedy  at  law,  and  that  his  damage 
will  be  irreparable,  must  also  allege  such  facts  as  will  enable  the  court 
to  determine  whether  or  not  his  alleged  injury  will  be  irreparable.  In- 
dian  River  8.  S.  Co.  v.  Ecmt  Coast  Transp.  Co.,  258. 

%.  Imjunotio:(  aoainst  Brinoino  Actions  os  Claims  Assiqnkd  to  him 
will  not  issue  against  one  to  whom  numerous  holders  of  policies  of  life 
insurance,  issued  on  the  reserve  dividend  plan,  have  assigned  their  re- 
■pective  rights  to  recover  the  residue  claimed  to  be  due  on  their  policies, 
they  having,  in  reliance  on  the  statements  of  the  insurer,  accepted  sunu 
less  than  those  actually  due  them,  aad  given  receipts  in  fulL  Jieti-opol- 
itan  etc  Ins.  Co.  v.  Fuller,  196. 

4  InjCNOriON  TO  Aid  Monopolt.  —  A  corporation  engaged  in  oarrying 
freight  and  passengers  on  a  navigable  river  by  means  of  steamboats  can- 
not create  a  monopoly  by  obtaining  a  lease  from  a  railroad  company  of 
Iti  dock  on  said  river,  on  which  its  track  and  terminal  facilities  are 
located.  Nor  is  it  entitled  to  an  injunction  restraining  and  excluding 
all  others  from  landing  at  such  dock  for  the  purpose  of  delivering  or 
receiving  freight  to  and  from  such  railroad  company.  Indian  River  S.  8, 
Co.  V.  E'Ut  Coast  Tninsp.  Co.,  268. 

S.  iNjuNcrio:*  WILL  HOT  lH.sn«  IN  On«  Statb  to  Emjoik  the  Proseoo- 
TION  or  Sunt  in  Anuthbr  against  parties  there  resident,  when  there 


980  Index. 

it  nothing  to  show  that  meh  prosecution  would  not  be  lawful  and  sno- 
•Mtfal,  or  that  it  would  omu*  any  unusual  expense  or  inconvenience  to 
the  parties  sued.     Metropolitan  etc  Inn.  Co.  v.  Fuller,  196. 

%,  RuiKDT  FOB  Unlawfcl  Issue  OF.  —  A  TENANT  who  has  been  enjoined 
without  cause  by  the  landlord  from  enjoying  the  leased  premises  may, 
upon  the  dissolution  of  the  injunction,  recover  damages  in  an  action  on 
the  case  for  the  injury,  in  addition  to  his  remeiy  on  the  injunction 
bond.     Hubble  v.  Cole,  716. 

%  RucBDT  roR  Unlawtdl  Issue  of.  —  A  defendant  iu  an  injunction  suit 
has  a  common-law  right  of  action  to  recover  damages  for  baring  been 
improperly  enjoined,  ir  addition  to  his  remedy  on  the  injunction  bond. 
.Hubble  V.  Cole,  716. 

t.  Dissolution  of,  on  Motion  after  Exceptions  to  Answer.  — The  mere 
filing  of  exceptions  to  portions  of  an  answer,  not  in  response  to  a  bill  for 
an  injunction,  is,  of  it«elf,  no  objection  to  the  dissolution  of  the  injunc- 
tion on  motion,  when  the  portion  of  the  answer  not  excepted  to  suffi- 
ciently denies  the  grounds  of  equity  upon  which  the  injunction  was 
granted.     Indian  River  8.  S.  Co.  r.  East  Coast  Tran»p.  Co.,  258. 

9.  Motion  to  Dissolve   Injunction  on  Bill  and  Answer  Involves  the 

sufficiency  of  the  equities  of  the  bill  to  justify  the  writ  in  the  first  in- 
stance.    Indian  River  S.  8.  Co.  v.  East  Coast  Tranap.  Co.,  258. 

10.  Dissolution  of,  on  Motion,  and  Dismissal  of  Bill.  —  Where  a  bill 
in  equity  prays  for  other  relief  besides  an  injunction,  it  is  error,  when 
dissolving  the  temporary  injunction  on  motion,  to  also  dismiss  the  bill, 
when  it  states  a  case  which  would,  if  proved  on  the  final  hearing,  entitla. 
the  complainant  to  the  other  relief  prayed  for.  Indian  River  8.  S.  Co. 
V.  East  Coast  Transp.  Co.,  258. 

11.  Motion  to  Dissolve  —  New  Matter  in  Answer  not  Considered. — 
When  the  equity  of  a  bill  for  injunction  is  admitted  by  answer,  or  not 
denied,  and  the  answer  sets  up  new  matter  in  avoidance,  or  contains 
matter  which  amounts  to  a  defense,  such  answer  is  not  a  denial  of  com- 
plainant's equity,  and  the  injunction  will  not  be  dissolved  on  motion, 
bat  will  be  continued  until  a  hearing  of  the  cause.  On  such  motion,  the 
court  will  look  only  to  such  facts  of  the  answer  as  are  responsive  to  the 
bill,  and  the  new  equity  set  up  in  the  answer  to  avoid  that  disclosed  in 
the  bill  will  not  be  considered.  Indian  River  8.  8.  Co.  v.  Eatt  Coast 
Transp.  Co.,  258. 

1%  Dissolution  of  —  Discretion  of  Court.  —  While  an  injunction  will 
ordinarily  be  dissolved  on  motion  upon  an  answer  denying  all  the  equi- 
ties of  the  bill,  or  where  the  bill  and  accompanying  evidence  are  fully 
■let  by  the  answer  and  its  accompanying  evidence,  it  does  not  follow  aa 
a  matter  of  eourse  to  do  so  in  all  cases,  because  the  dissolution  or  con- 
tinuance of  an  injunction  on  motion  to  dissolve  rests  in  the  sound  dis* 
eretion  of  the  court,  to  be  governed  by  the  nature  of  the  case.  Indian 
Biver  8.  8.  Co.  v.  East  Coast  Tranap.  Co.,  258. 

IS.    DiMOLUTIOK  OR  CONTINUANCE  OF,  ON  MoTION  —  DISCRETION  OF  COUHT.  — 

In  determining  the  propriety  of  dissolving  or  continuing  an  injunction 
on  motion,  the  court  may  not  only  anticipate  the  character  of  the  injury 
that  may  result  to  the  complainant  in  the  event  that  he  should  finally 
socoeed,  but  it  can  also  consider  the  extent  aud  character  of  the  damage 
which  defendant  may  sustain  by  means  of  the  continuance  of  the  injunc- 
tion, and  the  action  of  the  oonrt  will  not  be  disturbed  unless  a  sound 
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^iseretf  on  hu  batn  abased.     Indian  River  8.  8.  €•.  r.  Mad  dkatt  Tratup, 

Ooi.  26& 

8«e  Equity,  1,  2. 

IN  PARI  DELICTO. 
See  CaiMiMAL  Law,  1. 

INSANE  PERSONS. 

L  SoioiSB  AS  Ettdknob  of  Insanity.  —  Suicide  may  be  considertd,  in  con« 
nection  with  other  evidence,  to  establish  insanity,  but  it  does  not,  of  it* 
■elf,  establish  that  fact  or  want  of  capacity  to  make  a  contract,  nor  doea 
it  establish  a  presumption  of  insanity.     Joneg  v.  Oorliam,  423. 

2.  SciciDX  A3  EviDBNCK  OF  INSANITY.  —  Proof  of  several  attempts  to  com- 
mit suicide  made  by  a  grantor  in  a  deed  shortly  before  its  execution, 
followed  by  his  suicide  shortly  after  its  execution,  is  not  sufficient  to 
•stablish  his  insanity  or  want  of  capacity  to  make  a  contract  at  the  time 
•f  the  execution  of  the  deed.     Jones  v,  Qorham,  423. 

See  Attokmit  and  Client,  2;  Cbiminal  Law,  3. 

INSOLVENCY. 

1.  Skottbyd  Okiditor's  Ektirk  Claim  Provabm  against  Insolvknt's  Es* 
TATS.  —  A  creditor  whose  claim  is  secured  by  mortgage  may  prove  the 
entire  claim  against  the  estate  of  an  insolvent  debtor,  and  is  entitled  to 
a  dividend  on  the  face  of  such  claim,  without  regard  to  the  Yalue  of  the 
mortgaged  property.     Kellogg  v.  Miller,  618. 

S.  Judgments  as  Prkfbrences.  —  Under  the  Assignment  Act  of  Illinois, 
a  judgment  is  not  inralid  as  a  preference  when  the  only  act  which  the 
insolrent  did  towards  its  procurement  was  to  answer  correctly  questions 
pat  to  him  regarding  his  financial  status.  A  creditor  may,  notwith- 
standing the  statute,  take  steps  to  secure  his  debt  as  best  he  can,  except 
that  he  must  not  be  gnilty  of  collusion  with  his  debtor  by  which  an  un- 
authorized preference  is  sought  to  be  made.  Plume  etc  Mfg.  Co.  v. 
CaldvoeU,  306. 

8«e  Corporations.  14;  Oriditor's  Suit,  7;  Drbtor  and  Crkditor;  Fraud- 
VLBMT  CoNViYANOia,  5,  7;  Injunction,  1;  La^iDLoaD  amd  Tenant,  3. 

INSTRUCTIONS. 
See  ArPBAL,  8;  Damaqbs,  5;  Homioidk,  15.  17;  TmuL,  8,  9. 

INSURANCR 

1.  Ehtirbtt  of.  — When  an  insurance  policy  coTers  a  dwelling  and  Tarions 
ola'ises  of  personal  property,  describing  them  separately,  and  specifies 
different  and  separate  amounts  on  the  dwelling  and  each  kind  of  person- 
alty, the  execution  of  a  mortgage  on  the  real  estate,  in  violation  of  a 
oondition  against  subsequent  encumbrances  on  any  of  the  property  in- 
■ared,  is  no  defense  t<>  an  action  for  the  loss  of  the  personalty  not  en- 
eaml)ered.     Oei-mnn  In».  Co.  ▼,  Fairbank,  459. 

±  lusuRANCl  OF  Personalty— When  Separable.  —  When  an  insurance 
policy  describes  different  classes  of  personal  property  insure<l  for  separate 
and  distinct  amounts,  a  violation  of  a  condition  in  the  policy  against 
•nbsequent  encumbrances,  by  the  execution  of  a  chattel  mortgage  on 
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one  class  of  the  property,  will  not  prevent  a  recovery  fop  the  loss  of  the 
other  and  unencumbered  class.     German  Ins.  Co.  v,  Fairbanl;  459. 

I.  Xntibktt  of. — If  a  policy  includes  real  property,  and  also  personal 
property  in  the  buildings  thereon,  the  risk  being  distributed,  — that  is 
to  say,  certain  sums  on  the  buildings  and  certain  other  sums  on  the  per- 
Bonal  property  therein, — a  misrepresentation  in  respect  to  the  build- 
ings, and  which  avoids  the  insurance  thereon,  also  avoids  it  as  to  the 
personal  property.  The  contract  of  insurance  in  such  case  is  entire, 
and  there  can  be  no  recovery  on  personal  property  if  there  has  been  a 
material  misrepresentation  as  to  the  buildings.  Stevens  v.  Queen  Ins.  Co. , 
905. 

4.  Condition  in  a  Policy  of  Insdrance  against  the  Sale  or  Transfer 
of  the  property  insured  is  not  broken  by  the  sale  of  part  of  the  interest 
of  the  assured  therein,  as  where  he  takes  a  partner,  and  the  property 
insured  becomes  vested  in  the  partnership.  After  such  sale  the  partner 
insured  may  maintain  an  action  on  the  policy  in  his  own  name,  but  can 
recover  only  to  the  extent  he  has  been  damaged.  Blackwell  v.  Iru.  Co., 
674. 

B.  A  Rbfrxsentation  concerning  Encumbrances,  contained  in  an  applica- 
tion for  insurance  on  property,  is  regarded  as  a  warranty,  and  if  substan- 
tially untrue,  avoids  the  policy.     Stevens  v.  Queen  Ins.  Co.,  905. 

%.  NonoE  TO  Agent  of  Encumbrances. — The  fact  that  an  agent  of  an 
insurance  company,  some  months  after  the  insurance  was  effected, 
negotiated  a  loan  secured  by  a  mortgage  on  the  property  insured,  and 
witnessed  the  mortgage,  and  as  notary  public  took  the  acknowledg- 
ment of  it,  does  not  constitute  a  waiver  of  the  condition  in  the  policy 
providing  that  it  shall  become  void  if  there  should  be  any  mortgage  on 
the  property  insured  without  the  insurer  giving  notice  to  the  company 
and  obtaining  consent  therefor,  when  the  policy  also  declares  that  no 
agent  at  the  place  of  issue  is  authorized  to  alter  its  conditions,  and  it 
appears  that  the  agent,  at  the  time  he  negotiated  the  loan  and  witnessed 
the  mortgage,  did  not  have  in  his  mind  the  fact  that  the  property  had 
been  insured,  and  there  is  nothing  to  indicate  that  the  company  ever 
had  notice  of  the  mortgage  until  after  the  loss  of  the  property  by  fire 
had  occurred.     Stevens  v.  Queen  Ins.  Co.,  905. 

7.  Vacant  and  Unoccupied  Premises.  —  If  a  policy  of  insurance  declares 
that  it  shall  be  void  if  the  building,  if  intended  for  occupancy  by 
the  owner  or  tenant,  be  or  become  vacant  or  unoccupied,  and  so  remaia 
for  ten  days,  and  the  building  is  vacant  when  it  is  issued,  it  is  valid, 
and  so  continues  for  the  period  of  ten  days,  after  which,  if  the 
building  remains  vacant  and  unoccupied,  the  policy  ceases  to  be  in 
force,  and  no  recovery  can  be  had  thereon  for  the  destruction  of  the 
property  by  fire  after  the  period  of  ten  days  has  elapsed,  and  while  it 
remains  vacant  and  unoccupied,  the  insurer  never  having  consented  to 
ita  continuing  vacancy.     England  y.  Westchester  etc.  Ins.  Co.,  917. 

%,  Vacancy  of  Premises.  —  When  a  policy  of  fire  insurance  covering  six- 
teen tenement-houses,  with  a  separate  valuation  on  each,  provides  that 
if  the  premises  become  unoccupied,  and  so  remain  for  twenty  days, 
without  the  consent  of  the  insurer,  the  policy  shall  be  void,  no  recovery 
•an  be  had,  in  case  of  total  loss,  for  such  of  the  houses  as  have  remained 
▼acant  beyond  the  prescribed  time  without  the  consent  of  the  insurer 
after  the  insurance  attached;  nor  is  the  condition  in  the  policy  waived 
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by  the  insurer  becanse  of  its  issuance  at  a  time  when  the  entire  premises 
were  unoccupied.     ConnectuiU  etc.  Ins.  Co.  v.  Tilley,  770. 

I.  Thb  Fact  that  a  Previous  Policy  on  the  Same  Property  wid  not 

Contain  Ant  Condition  against  the  property  being  vacant  and  unoc- 
cupied does  not  prevent  such  condition  from  being  operative,  when 
there  is  no  pretense  of  fraud  or  mistake,  and  the  assured  had  ample 
opportunity  to  examine  his  policy  and  learn  its  contents.  England  v, 
Wftfckester  etc.  Ins.  Co.,  917. 

10.  Waiver  op  Condition  aoainst  a  Bcilding  Continoino  Vacant  for 
ten  days  will  not  be  presumed  from  the  mer«  fact  that  it  was  vacant 
when  the  insurance  was  effected,  when  nothing  whatever  occurred  or 
took  place  between  the  parties  upon  this  subject  at  the  time,  or  there- 
After,  before  the  loss.    England  t.  Westchester  etc.  Iru.  Co.,  917. 

II.  Waivxb  of  Pboot  or  Loss.  —  A  denial  of  all  liability  by  the  insurer, 
en  the  ground  that  the  policy  was  not  in  force  at  the  time  of  the  loss, 
by  reason  of  the  failure  of  the  insured  to  pay  his  premium  as  provided 
for  therein,  dispenses  with  the  necessity  of  furnishing  preliminary  proofs 
of  loss.     Phoenix  Int.  Co.  v.  Bachelder,  443. 

11.  Plsadinq  —  Waivib  ot  Condition.  —  A  waiver  of  the  conditions  of  a 
fire  insurance  policy  in  regard  to  the  payment  of  the  premium  note 
thereon,  to  be  available  against  the  insurer,  must  be  pleaded.  Phoenix 
Ins.  Co.  v.  Bachelder,  443. 

IS.  FoRFBiTURK  TOR  NoN-PATMENT  OT  Prkhivm.  — When  a  policy  of  fire 
insurance  provides  that  a  failure  to  pay  the  premium  note  thereon  at 
maturity  suspends  the  policy  until  payment  is  made,  but  that  it  may  be 
revived  for  the  balance  of  the  term  by  making  full  payment  at  any  time 
before  loss,  the  insurer  i^  not  liable  for  a  loss  occurring  after  the  matu- 
rity of  the  premium,  and  after  it  has  been  partly,  but  not  fully,  paid. 
Phoenix  Ins.  Co.  v.  Bachelder,  443. 

14.  Paoor  or  Loss.  — If  an  insurance  policy  requires  that  proof  of  loss  must 
be  made  within  thirty  days  thereafter,  the  insured  must  prove  that  such 
■tipulation  has  been  complied  with,  or  that  it  has  been  waived  by  the 
company.     Oerman  Ins.  Co.  v.  Fairbank,  459. 

II.  Action  —  Limitation.  —  When  an  insurance  policy  requires  notice  and 
proof  of  loss  to  be  furnished  within  thirty  days  and  action  to  l>e  com- 
menced within  six  months  after  the  loss,  and  provides  that  the  innirer 
will  pay  the  loss  within  ninety  days  after  notice  and  proofs  of  loss  have 
been  received  at  the  cotiipany's  home  ofiSce,  the  statute  of  limitations 
begins  to  run  against  tlie  cause  of  action  only  from  the  expiration  of  the 
ninety  days,  and  the  suit  may  be  commenced  at  any  time  within  six 
months  therefrom.     German  Ins.  Co.  v.  Fairbank,  459. 

Sm  AssitiNMKNT;  Champerty;  Debtor  and  Creditor;  Injuncttiok,  3; 
Municipal  Corporations,  2-4. 

INTEREST. 

OwrLiCT  OT  Laws.  —  When  a  contract  is  made  in  one  state,  to  be  per> 
formed  in  another,  and  the  legal  rate  of  interest  is  higher  in  one  state 
than  in  the  other,  the  parties  may  in  good  faith  stipulate  for  the  higher 
rate  of  interest,  without  incurring  the  penalties  of  usury  in  either  state. 
Coad  V.  Home  CaUU  Co.,  466. 

Im  Chattkl  Mortuaoes,  G;  Damaqis,  10;  Nbootiabli  Instrumbntb,  8. 
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INTERSTATE  COMMERCE. 

1.  Akt  Attsmpt  bt  ▲  Statk  to  regulate  foreiga  or  interstate  eommeroe  ia 

roid  as  an  attempted  exercise  of  a  power  which  has  been  surrendered  by 
the  states  to  the  national  govern  ment.  Norfolk  etc.  R.  R.  Co.  v.  Com- 
monwealth, 705. 

2.  Whbit  BsaiNS.  — Intoxicating  liquor  manufactured  in  one  state  does  not 

become  an  article  of  interstate  commerce  until  received  by  a  carrier  for 
shipment,  and  until  then  it  is  under  the  jurisdiction  and  control  of  the 
state  wheivin  it  was  manufactured.      Tredumy  v.  Ililry,  447. 

3.  iMiiRSTATB  Sunday  Tbains. — A  state  statute  forbiduiiig  the  running 

of  interstate  freight  trains  on  Sunday  between  sunrise  and  sunset  is  void 
as  a  regulation  of  and  obstruction  tu  interstate  commerce,  no  matter 
what  its  professed  object  may  be.  Norfolk  etc  R.  R.  Co.  y.  Common.' 
toeallhf  705. 

See  Statutes,  3. 

INTOXICATING  LIQUORS. 

See  CoiTTBAon^  IS^  18;  Interstate  Commerce,  2;  Spscmo  PERronuANCB 

2;  Statutes,  2;  Trusts,  4. 

INTOXICATION. 
8m  Criminal  Law,  2,  3;  Homicide,  12-15. 

JOINT  LIABILITY. 
See  Corporations,  4. 

JUDGMENTS. 

1.  JuDOMSiTT  IN  Pavok  OP  DECEASED  Platntifp.  — A  judgment  in  favor  of 

a  plainti£f  who  is  dead  at  the  time  of  the  institution  of  the  action,  such 
death  not  appearing  on  the  record,  creates  a  valid  lien,  and  is  not  void, 
but  merely  voidable  on  appeal,  and  is  impervious  to  collateral  attack. 
WaU  v.  Brookover,  811. 

2.  Judgments  for  or  aoainst  Deceased  Persons,  whether  the  fact  of  death 

appears  on  the  record  or  not,  are  not  void,  but  voidable  only.  Watt  v. 
Brookover,  811. 

3.  Judgment  not  Void  because  It  OMrrs  to  Dispose  of  Rights  op  All 

Parties  to  Suit.  — The  omission  in  a  final  judgment  rendered  in  a  suit 
for  partition  to  name  one  of  the  parties  shown  by  the  pleadings  to  have 
an  interest  in  the  land  does  not  render  the  judgment  void,  and  parties 
not  injured  by  such  omission  cannot  take  advantage  thereof.  It  may 
also  be  presumed,  in  support  of  the  judgment,  that  some  reason  was 
shown  in  the  proceedings  for  the  omission.     Alston  v.  Emmerson,  639. 

4l  Privity  —  Grantor  and  Grantee.  — A  grantee  of  land  is  not  affected 
by  a  judgment  against  his  grantor  after  the  conveyance  merely  because 
of  privity  in  estate.     Bensimer  v.  Fell,  774. 

i.  Lien  op  —  Trust  Deed  —  Parties.  — A  judgment  adjudging  creditors 
liens  on  land  of  a  debtor  will  not  bar  a  holder  of  a  debt  by  deed  of  trust, 
who  does  not  prove  his  debt,  from  sharing  in  the  proceeds  of  the  sale 
under  the  decree,  unless  the  trustee  and  cestui  que  trust  are  made  formal 
parties  thereto.     Bensimer  v.  Fell,  774. 

t.  Lien  op  Parties.  —  A  creditor  holding  a  debt  against  a  judgment  debtor 
constituting  a  lien  on  hia  land,  who  is  not  made  a  formal  party  to  a 
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judgment  adjudging  creditors'  liens  on  the  land  of  the  debtor,  and  who 
does  not  prove  his  lien  in  such  proceeding,  is  thereby  barred  from  shar- 
ing in  the  proceeds  of  the  sale  under  the  decree,  except  in  the  surplus  re- 
maining after  the  Mtisfaotion  of  the  liens  decreed.  The  debt,  as  a 
personal  debt  against  the  debtor,  is  not  barred  by  such  proceeding. 
Bennmer  v.  Fell,  774. 
7.  LiBN  at  —  Who  Bound  bt.  —  A  Judgment  adjudging  creditors*  liens  on 
the  land  of  a  debtor  is  conclusive  as  between  the  lien-holders  proving 
liens,  although  not  formal  parties,  as  to  the  amount  and  existence  of  their 
debts  for  the  purposes  of  the  liens,  and  a  personal  judgment  against  the 
debtor  for  such  liens  is  conclusive,  not  only  between  the  creditor  and 
debtor,  bat  also  between  the  lien-holders,  as  to  the  existence  and  amount 
of  their  respective  debts.     Bensimer  r.  Fell,  774. 

I.  CoNCLUSiYSNBSS  OF.  —  A  judgment  for  a  debt  is  conclusive,  not  only  be- 

tween the  parties,  but  also  as  to  strangers,  to  establish  the  aiiiouut  and 
existence  of  the  debt,  and  strangers  can  attack  it  only  for  fraud  or  col- 
lusion. Beruimer  v.  Fell,  774. 
f.  Judgment  aoainst  CJorporation  OoNCLUsrvB  in  Action  on  Unpaid 
SuBSOHiPTlON  TO  CAPITAL  Stock. — A  judgment  against  a  corporation 
establishes  its  liability  conclusively,  until  reversed  in  a  direct  proceed- 
ing, and  concludes  the  stockholders  in  an  action  brought  to  compel  them 
to  pay  in  the  nnpaid  portion  of  their  subscriptions  to  the  capital  stock 
toward  the  satisfaction  of  such  judgment;  and  the  complaint  in  such 
action  need  not  allege  the  indebtedness  upon  which  the  judgment  was 
rendered.     Taium  v.  Rosenthal,  97. 

10.  Corporation  —  Conclusi  vekkss  of  Judgment  against  —  Ultra  Vires. 

—  A  judgment  against  a  corporation  for  an  alleged  corporate  indebt- 
edness is  conclusive  upon  it,  and  of  the  right  of  its  creditors  to  sub- 
ject its  property  to  the  satisfaction  thereof,  and,  in  the  absence  of  fraud, 
equally  conclusive  upon  the  stockholders,  when  it  is  sought  to  satisfy 
the  judgment  out  of  the  assets  of  the  corporation  in  their  hands;  and 
therefore  evidence  offered  by  the  stockholders,  in  the  action  against  them, 
to  show  that  the  indebtedness  for  which  the  judgment  against  the  cor- 
poration was  recovered  arose  upon  a  contract  which  was  ultra  vires,  is 
properly  excluded  by  the  trial  court.     Balnea  v.  Bal>co<'k,  168. 

II.  Lien  of  —  Co.sOLUaiVENESS.  —  A  judgment  adjudging  creditors'  liens 
on  the  land  of  a  debtor  will  not  bar  a  lien  thereon  created  by  a  former 
owner  of  the  land  because  of  a  failure  to  prove  the  lien,  unless  its  owner 
is  made  a  formal  party  to  the  proceeding.     Bensimer  v.  Fell,  774. 

IS:  CoNOLuaiVENEss  of  —  Debtor  and  Creditor.  —  A  judgment  for  a  debt 
is,  as  between  the  judgment  creditor  and  other  creditors,  conclusive  to 
establish  the  relation  of  debtor  and  creditor  and  the  justness  and  amount 
of  the  debt,  and  cannot  be  attacked  except  for  fraud  or  collusion.  Ben- 
simer V.  Fell,  774. 

11.  Tax  Decree  —  Conclusiveness.  — A  decree,  by  a  court  having  juris* 
diction,  enforcing  a  lien  for  uupaid  taxes  is  conclusive  of  all  matters 
which  might  have  been  litigated  in  the  tax  suit,  and  cannot  be  collat- 
erally attacked  by  showing  that  illegal  taxes  have  been  assessed  against 
the  land,  and  that  it  was  assessed  for  taxation  when  it  was  not  liable 
for  taxea      Burcham  v.  Terry,  42. 

li.     Purchase  of  Land  Subject  to  Lien  of  —  Res  Judicata  —  U.«i'Rr. 

—  When,  after  the  purchase  »)f  land  8u)>jcct  to  a  judgment  lien,  another 
'  ereditor  brings  suit  to  convene  and  enforce  liens  against  the  lands  of  the 
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judgment  debtor,  bat  not  against  the  land  so  purchased,  and  without 
making  the  administrator  or  heirs  of  the  purchaser  formal  parties,  aiiil 
•  personal  decree  is  rendered  in  such  suit  ao;ainst  the  original  debtor, 
based  on  the  original  judgment  for  the  amount  thereof  increased  by 
atnry  under  an  agreement  between  such  debtor  and  his  judgment  cred- 
itor subsequent  to  the  rendition  of  the  judgment,  and  that  the  lands  of 
the  debtor  be  sold  to  pay  that  and  the  other  liens  convened,  the  a<biiin- 
iatrator  and  heirs  of  the  purchaser,  in  proceedings  under  an  amended 
bill  to  subject  the  lauds  purcliased  to  payment  of  the  first  judgment 
debt  as  fixed  by  the  personal  decree,  are  not  estopped  from  showing  the 
usury  and  disputing  the  amount  of  the  debt  as  fixed  by  such  decree,  al- 
though they  prove  claim  in  the  convention  of  creditors.  Bensimer  v. 
Fell,  774. 
M.  Ria  Adjddicata  —  Forhrr  Adjudication  Bar  to  Action,  when. — 
When  an  issue  is  raised  by  a  plea  in  reconvention,  but  is  not  for  some 
reason  submitted  to  the  jury  with  other  special  issues  in  the  case,  the 
exclusion  thereof  from  the  consideration  of  the  jury  is  an  adiu<bcatioii 
of  it  as  conclusive  on  tbe  parties  as  if  it  had  been  decided  by  the  jury 
and  expressed  in  their  verdiot  or  the  judgment;  and  if  the  same  i:$sue 
be  raised  in  a  subsequent  suit  between  the  same  parties,  such  fonnc-r 
adjudication  will  be  a  bar  to  the  action.  The  fact  that  the  exclusion 
was  erroneous  does  not  make  it  the  less  binding  or  effective  as  an  ad- 
judication. The  only  remedy  in  that  case  was  by  motion  for  a  new 
trial,  appeal,  or  other  proper  means.     Flippen  v.  Dixon,  653. 

16.  Judgment  without  Servics  on  Minor  Defendants  Represented 
BY  Guardian  ad  Litem  hot  Void.  —  A  judgment  rendered  witliout 
actual  service  of  process  on  minor  defendants  who  were  represented  l)y 
a  guardian  ad  litem  appointed  by  the  court  is  not  void,  and  cannot  be 
attacked  collaterally.     Alston  v.  Emmerson,  6.39. 

17.  Want  of  Jurisdicjtion  —  Defective  Affidavit  for  Order  of  Pub- 
lication. —  A  judgment  or  decree  authorizing  the  sale  of  a  decedent's 
lands  to  pay  his  debts  is  erroneous,  where  it  appears  upon  its  face  that 
the  affidavit  on  which  rested  the  order  of  publication  against  his  heirs 
as  non-residents  was  defective  and  insufficient.     Hull  v.  Hull,  800. 

18.  Judgments  on  Insufficient  Complaints  —  Collateral  Attack. — 
The  sufficiency  of  the  petition,  in  an  action  to  foreclose  a  mortgage,  is 
not  a  teat  of  jurisdiction,  and  if  the  court  has  jurisdiction,  an  error  com- 
mitted by  it  in  holding  the  petition  to  be  sufficient  will  not  render  its 
judgment  subject  to  collateral  attack.     Taylor  v.  Coots,  426. 

19.  Foreclosure  —  Collateral  Attack.  —  When,  in  an  action  to  foreclose 
a  mortgage  against  a  non-resident  defendant,  the  court  acquires  juris- 
diction over  him  through  service  by  publication,  its  decree  of  foreclosure 
and  the  sale  thereunder  are  not  subject  to  collateral  attack  for  any  errors 
committed  by  the  court  in  the  course  of  the  proceedings.  Taylor  v. 
CooU,  426. 

to.  Judicial  Sales  —  Defectivr  Decree.  —  A  judgment  or  decree  author- 
ixing  the  sale  of  a  decedent's  lands  to  pay  his  debts,  but  not  declaring 
upon  its  face  what  particular  debts  are  to  be  paid,  or  fixing  their  order 
or  priority,  is  erroneous,  and  will  not  support  a  sale  made  thereunder. 
HuU  V.  Hull,  800. 

n.  J DDGMENT8  beyond  IsSUE  —  VaLIDITT  OF — ASSIGNMENT  OF  DoWER.  — 
When  commissioners  are  appointed  to  assign  dower  out  of  land  described 
in  the  widow's  petition  for  their  appointment,  and  they  assign  her  dower 
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ont  of  land  not  included  nor  described  therein,  in  addition  to  the  land 
described,  the  judgment  of  the  probate  court  confirming  their  action  i» 
Toid,  as  including  matter  not  within  nor  presented  by  the  issue.     Fall* 
T.   Wright,  74. 
IS.    JUDaHBMTS     BKTOND     ISSUI  —  ASSIONMSNT     Or    DoWBR  —  LIMITATION 

AQAINST  Hkir.  —  When  a  judgment  confirming  an  assignment  of  dower 
is  void  because  including  matter  not  presented  by  the  issue,  the  widow 
obtains  no  life  estate  in  the  land,  and  the  statute  of  limitations  begins 
to  run  against  the  heir  to  the  estate  from  the  time  of  his  majority,  and 
not  from  the  time  of  the  widow's  death.     Falls  v.    U'riglU,  74. 

HL  Likk  mot  Enlabqkd  bt  Subsequent  Usurious  Aoreement.  —  A  pur- 
chaser of  land  subject  to  a  judgment  lien  takes  it  subject  only  to  the 
amount  of  the  judgment,  and  not  subject  to  that  amount  increased  by 
Qsury  under  a  subsequent  agreement  between  the  judgment  debtor  and 
the  creditor.     Bensimer  v.  Fell,  774. 

M.  Purchase  of  Land  Subject  to  Libn  of  —  When  not  Affected  bt  Sub- 
BKQUBNT  Pbooeedinos.  —  One  who  purchases  land  subject  to  a  judgment 
lien  is  not  affected  by  a  subsequent  judgment  against  the  same  land  for 
an  amount  in  excess  of  such  lien  to  which  he  was  not  a  formal  party  and 
in  which  the  true  amount  of  the  first  judgment  lien  was  not  litigated, 
and  he  may  satisfy  such  lien  by  the  payment  of  the  amount  called  for 
by  the  judgment  under  which  he  purchased.     Bensimer  v.  Fell,  774. 

tS.  Judgment  is  not  a  Lien  upon  Lands  Which  thb  Judgment  Debtor 
BBFORE  ITS  Entbt  HAD  CoNVETBD  without  Consideration  and  for  the  pur- 
pose of  defrauding  his  creditors,  under  a  statute  declaring  that  a  judgment 
is  a  lien  upon  all  lands  not  exempt  from  execution  which  the  debtor  may 
have  at  the  time  of  the  docketing  thereof,  or  which  he  shall  have  ac- 
quired at  any  time  thereafter  within  the  period  of  ten  years.  Oilbert  v. 
Stockman,  9*22. 

26.  Judgment  against  Foreign  Corporation  Enforceable  onlt  against 
Propbrtt  Attached  when. —  Where  a  foreign  corporation  has  no  man- 
aging agent  or  other  officer  in  a  state  upon  whom  service  of  summons 
can  be  made,  the  only  valid  judgment  that  can  be  rendered  against  it  in 
an  action  of  aammjmt  is  one  in  the  nature  of  a  judgment  in  rem  against 
•nch  property  as  was  seized  under  a  writ  of  attachment  therein.  The 
fact  that  a  judgment  rendered  in  such  action  is  a  general  one  for  the  re- 
oovery  of  money  only,  and  makes  no  reference  to  the  fact  that  any  prop- 
arty  has  been  attached  therein,  does  not  render  it  void,  if  in  fact  such 
attachment  was  made;  but  if  no  property  was  attached  in  the  action, 
the  court  is  without  jurisdiction  to  render  any  judgment  that  can  be  en- 
forced against  the  property  of  the  defendant.  Blane  v.  Paymaster  Min- 
ing Co.,  149. 

8m  Actions,  1;  Appeal,  4,  9,  11;  Attachment,  2,  3,  5;  Atfornbt  and 
Client,  1;  Corporations,  1,  4,  13,  16;  Creditor's  Suit,  1,  4,  7; 
Xquitt,  1,  2;  Etidbnob,  10,  II;  Exbcution,  4,  6,  7;  Fraud,  2;  Insol- 
TBNCT,  2;  Judicial  Sales,  3;  Jurisdiction,  3;  Limitations  of  Actions, 
6,  7;  Municipal  Corporations,  9;  Pleading,  1,  4;  Trial,  3,  6,  10,  U. 

JUDOEa 
See  LEOisLATumi,  Z 

JUDICIAL  NOTICE. 

See   EVIDE.NCB,  1. 
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JUDICIAL  OPINION* 
See  Mahdamus. 

JUDICIAL   SALKa. 

1.  Rights  or  Fukohasbb  —  Dowbb.  —  A  parchaser  of  an  estate  at  a  Toid 
jndioial  sale,  who,  upon  its  disafSrmanoe,  U  entitled  to  subrogation  to 
the  rights  of  a  creditor  whose  debt  his  money  has  paid,  cannot  charge 
the  dower  right  of  the  widow  with  one  third  of  the  reata  and  profits  of 
the  estate  purchased,  when  no  dower  therein  has  been  aotnally  assigned. 
HuUr.  Hull,  800. 

S.  Right  or  PtTROHAgsB  to  Subrooatioit.  —  A  parchaser  of  land  sold 
nuder  a  void  decree  is  entitled,  upon  the  disaffirmance  of  the  sale,  to  be 
subrogated  to  the  rights  of  the  creditor  whose  valid  debt  his  money  has 
gone  to  pay,  and  to  charge  the  land  by  creditors'  bill  with  the  amount 
of  such  debt.     Hull  v.  Hull,  800. 

t.  SHEBiiT'g  Sals,  FLAiNTirr  Purchasivo  at,  Nbbo  hot  Pat  thx  Amoukt 
OF  HI8  Bid.  —  When  a  sheriff  who  is  holding  personal  property  by  vir- 
tue of  a  writ  in  favor  of  the  purchaser,  sells  it  under  such  writ,  the 
amount  of  the  bid  being  less  than  the  amount  of  the  judgment  upon 
which  the  writ  issued,  the  purchaser  is  entitled  to  the  possession  of  the 
property  upon  paying  the  costs  and  receipting  for  the  balance  of  his  bid, 
although  the  property  in  the  sheriflf  's  hands  may  be  liable  to  seizure  and 
sale  to  satisfy  the  debt  of  a  person  having  a  superior  lieu  thereon. 
Broola  v.  Lewis,  650. 

4.  Sheriff's  Salk  of  Enouhbkrbd  Pbopkrtt,  What  Passes  bt.  —  When 
a  sheriff  sells  encumbered  property,  the  purchaser  acquires  the  equity  of 
redemption  only,  —  that  is,  the  right  to  pay  the  prior  lien  and  hold  th« 
property.     Brooka  v.  Lewis,  660. 

t.  Effect  of  Confirming.  —  An  order  confirming  a  sale  of  real  estate,  by 
a  court  having  jurisdiction  of  the  parties  and  subject-matter,  cures  all 
defects  in  the  appraisement  and  sale,  in  the  absence  of  fraud,  and  is 
conclusive  upon  the  parties  and  their  priries  until  reversed.  B^atsom  r. 
Trombie,  492. 

See  JriKiMBirrs,  19-21. 

JURISDICTION. 

1.  JiTBiSDicnoK. — If  Two  or  More  Courts   havb  OoirotiRBSST  JcRn« 

diction  over  the  same  subject-matter,  the  court  first  acquiring  jurisdie* 
tion  by  the  service  of  process  will  retain  it,  to  the  exclusion  of  the  other. 
Plume  etc.  Mfg.  Co.  v.  Caldwell,  305. 

2.  JoRisDiCTioN  Transferred  by  Consent.  —  Though  a  court  has  acquired 

jurisdiction  over  property  by  its  seizure  under  its  process,  yet  the  par- 
ties interested  may  stipulate  that  the  property  shall  be  surrendered  to 
another  court,  and  after  such  surrender  the  latter  acquires  jurisdiction, 
which  it  may  exercise  to  the  same  extent  as  if  it  had  been  the  first  to 
obtain  jurisdiction.     Plume  etc.  Mfg.  Co.  v.  Caldvxll,  305. 

3.  Jurisdiction  to  Render  Personal  Judgment  cannot  be  obtained  against 

a  defendant  who  does  not  reside  and  is  not  within  the  state,  and  upon 
whom  process  is  not  served  except  by  the  publication  thereof.    Renter  r, 
Hurlburt,  850. 
■4.  Judgments  against  Non-residents  by  Publication. — A  state  pos- 
sesses the  power  to  provide  for  the  adjudication  of  land  titles  within  its 
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Hmits,  as  against  non-residents  who  are  bronght  into  court  only  by  pnb- 
lieation,  ev«a  though  a  court  of  equity  where  the  defendant  is  found 
might  be  competent  to  force  him  to  execute  a  release  of  his  claim  of  title. 
McLauijldln  v.  AlcCrory,  56. 

ft.  Equity*  —  Jt'RisDicrrioN  in  Rem  —  Constrcctivb  Skrticb.  —  A  suit  la 
•quity  to  cancel  a  deed  for  fraud  is,  under  the  Arkansas  statute,  a  pro- 
ceeding in  rfm,  and  may  be  prosecuted  against  a  non-resident  by  publi* 
cation  of  summons.     McLaiujlilin  v.  McCrory,  56. 

C  EQCixy  — Jurisdiction  in  Rem.  —  Courts  of  equity  may  be  empowered 
by  statute  to  aunul  deeds  for  fraud,  and  to  establish  titles  to  lands  withia 
their  jurisdiction  by  mere  force  of  their  decrees,  and  to  that  extent  their 
action  is  in  rem.     McLaughlin  v.  McCrory,  56. 

7.  Assignments  for  the  Benefit  of  Creditors.  —  If,  after  Pbopbrtt 
HAS  BEEN  Attached  by  valid  process  against  its  owner,  he  makes  Km 
assignment  for  the  benefit  of  his  creditors,  the  court  under  whose  writ 
the  attachment  was  effected  acquires  jurisdiction  over  such  property, 
and  no  other  court  can  divest  it  of  such  jurisdiction  or  authorize  the 
property  to  be  taken  from  its  officer;  but  if  the  plaintiffs  in  the  attach- 
ment stipulate  that  the  assignee  for  the  benefit  of  creditors  shall  take 
possession  of  the  property,  and  that  it  shall  pass  to  him,  subject  to  their 
liens,  the  property  passes  from  the  jurisdiction  of  the  court  under  whose 
writ  it  was  attached  to  the  court  having  jurisdiction  over  the  assignment 
for  the  benefit  of  creditors,  and  the  latter,  therefore,  is  the  only  court 
having  power  to  ascertain  and  declare  the  rights  and  liens  of  the  respect- 
ire  parties  in  such  property.     Plume  etc.  Mfg.  Co.  r.  Caldwell,  306. 

gee  Intkbstats  Commerce,  2;  JuDOMEN-rs,  13,  17,  18;  Judicial  Salis,  S) 
Limitations  of  Actions,  6. 

JURY  AND  JURORS. 
See  STiDBfOB,  7;  Homicide,  6,  II,  12,  16;  JuDGMXiin,  16)  KiaLnsiroi;  8| 

Trial. 

JUSTICE  OF  THE  PEACl. 

See   ACKNOWLEDOMENT,    1. 

LACHES. 

lee  KgtriTT,  f-7;  Exbcutors  and  Administrators,  1,  tj  Hvojun  mm» 

WiFR,  4;  Limitations  or  Aotioits,  10. 

LANDLORD  AND  TENANT. 

1.  Landlord  hot  Bohnd  to  Relet  Premises  WRONonnxT  AsAimon* 
BT  Tbhamt.  —  When  a  tenant  wrongfully  abandons  the  demised  prem- 
ises, the  landlord  may  re-enter  for  the  purpose  of  earing  for  them, 
without  waiving  his  rights  under  the  lease.  He  is  not  bound  to  relet 
the  premises,  bnt  if  he  does  relet  them,  the  measure  of  his  damagee  for 
the  breach  of  the  old  lease  will  be  the  difference  between  the  rantnnder 
it  and  the  rent  he  receives  auder  the  new  lease.     Botoen  v.  Clarke,  626. 

%.  A  Taking  of  a  Part  or  Leased  Profbrtt,  in  the  exercise  of  the  right 
of  eminent  domain,  does  not  release  the  tenant's  liability  to  pay  rent  for 
the  entire  estate  according  to  the  terms  of  the  lease.  Stubbing*  v.  Evant- 
ton,  300. 
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■8.  Ir  A  Tenant,  in  Proc«kding3  in  thb  Exercisi  of  the  Powkh  or 
Ehinbnt  Domain,  is  awarded  the  fall  value  of  hU  leasehold  interest  to 
the  end  of  hi*  leaae,  and  the  payment  of  the  award  to  the  tenant  may 
leave  the  landlord,  on  accoant  of  the  insolvency  of  the  tenant,  without 
remedy  to  collect  the  rent  which  will  accrue  upon  the  lease,  a  court  of 
equity  may  interpose  and  appropriate  so  much  of  the  award  as  may  be 
necessary  to  satisfy  the  demands  of  the  landlord.  Stubhings  v.  Svanston, 
300. 

4.  ExiNSNT  Domain.  —  A  Tbnant  ot  Rsal  Pbopkbtt  holds  his  term  sub- 
ject to  the  right  ef  the  pnblio  to  take  a  part  or  the  whole  of  it  for  public 
use  at  auch  time  at  the  pnblie  necessity  may  require,  upon  payment  of 
juMt  compensation;  and  in  estimating  such  compensation  the  tenant  must 
be  regarded  as  having  an  estate  in  the  property,  measured  by  his  origi* 
iial  leaae,  and  for  which  he  remains  liable  to  pay  rent  a*  in  such  leas* 
atipalated.  StiMriugt  v.  Evanston,  300. 
See  ▲oTSBM  PouKsaiON,  2,  3,  6;  Injunotion,  S;  Nbw  Tkial,  L 

LATERAL  SUPPORT. 
-Bm  ■Mnrurr  I>*iiAiir,  •;  Monioipai.  Ck)RFOKATioNi,  SI;  Biai.  PKorBnrr 

LAW  OF  CAS8. 
8e«  Appial,  1,  S. 

LEASE. 
Sm  OoNTKAvn,  •;  CoTBNANTS,  3;  Injitnction,  4;  Landlobs  an»  Tbnant; 

MUTAKI,  2. 

LEGISLATURE. 

L  Taxation  —  Powxb  op  State  to  Obant  Right  op.  —  The  legislature  oi 
a  state  may,  unless  restrained  by  the  state  constitution,  grant  away  the 
power  of  taxation  for  a  consideration,  either  permanently  or  for  a  speci- 
fied period.      Whiting  v.   West  Point,  750. 

■%  Dbleoation  op  Legislative  Power  —  Avthorizino  Certain  Judges 
TO  Appoint  Bridge  Committee  i<i  not.  —  It  is  not  a  delegation  of  legis- 
lative power  for  the  legislature  to  authorize  certain  judges  of  the  circuit 
court  of  the  county  to  appoint  the  bridge  committee  provided  for  by  the 
"  Meuasdorffer  Act,"  nor  is  the  authority  so  given  in  conflict  with  the 
constitution  of  Oregon.  And  moreover,  the  power  to  appoint  may  be 
upheld,  on  the  ground  that  the  judges,  in  performing  this  duty,  aot  aa 
individuals  and  not  as  judges.     State  v.  Oeorge,  586. 

See  Dedication;  Eminent  Domain,  2;  Hiohwats,  1;  Mechanic's  Lien,  2; 
Municipal  Corporations.  11,  13;  Opficbrs,  1,  3;  Railroads,  17. 

LIBEL. 
1.  Lanovaos  Used  bt  Notary  in  Frotsstino  Note  not  Libelous  per 

Sb.  — The  language  which  a  notary  usually  employs  in  protesting  a  note 
is  not  libelous  per  se,  especially  when  it  appears  therefrom  that  the  note 
was  protested  before  it  had  fully  matured.  Htrshfield  v.  Fort  Wwth 
Nat.  Bank,  660. 
H  Special  Damages  must  be  Alleged  in  Action  for  T^ibel  when.  —  In 
an  action  for  libel,  where  the  words  charged  are  not  actionable  "per  se, 
the  plaintiff,  in  addition  to  an  innuendo  showing  the  injurious  meaning 
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of  the  language,  sboald  allege  some  special  Injury  or  damage  to  himself 
•rising  m  the  natural  and  immediate  consequence  of  its  publication. 
HirthJUld  T.  Fort  Worth  NaU  Bank,  660. 
IL  Damagxs  roK  MxNTAL  Amouisu  hot  Rioovkrablb  hi  Action  roR  Li> 
BSL  WHSN.  —  Where  the  libel  is  not  actionable  per  ««,  meutal  anguish 
eannot  be  allowed  as  a  part  of  the  damages  without  proof  of  some  other 
iajary  or  damage.     Hirahfield  v.  Fort  Worth  Nat.  Bank,  660. 

LICENSE. 
8ee  MvHioiFAL  Cobporations,  4. 

LIENS. 

Im  Aonwtt,  I;  Assignment  for  Benefit  of  Creditors:  CitEDrros's  Sen, 

f;  Damaoks,  10;  Judgments;  Mechanic's  Lisn. 

LIMITATIONS  OP  ACTIONS. 

1.  Two  Ybars'  Cla08«  Applicable  to  Liabilities  Arisino  from  Torts.  — 
Section  339  of  the  California  Code  of  Civil  Procedure,  which  provides 
that  an  action  upon  a  contract,  obligation,  or  liability  not  founded  upon 
an  instrument  in  writing  must  be  brought  within  two  years  after  the 
cause  of  action  shall  have  accrued,  is  applicable  to  all  actions  at  law  not 
specifically  mentioned  in  other  portions  of  the  statute,  and  to  liabilities 
arising  in  consequence  of  torts  committed.     Lattin  v.  Oillettf,  115. 

%  Certificate  of  Title  Given  by  Searcher  of  Recokds  not  within 
Four  Years'  Clause  of.  —  Section  337  of  the  California  Code  of  Civil 
Procedure,  prescribing  a  four  years'  limitation,  refers  to  contracts,  obli- 
(ations,  or  liabilities  arising  from  instruments  of  writing  executed  by 
the  parties  who  are  sought  to  be  charged,  in  favor  of  those  who  seek  to 
enforce  the  contracts,  obligations,  or  liabilt'es,  but  does  uot  apply  to  a 
certificate  of  title  given  by  a  searcher  of  records,  where  damages  are 
claimed  for  his  negligence  in  giving  an  incorrect  certificate.  Lattin 
T.  OiUette,  115. 

t.  Statute  of  Limitation  Begins  to  Run  against  Action  for  Nxuligbncb 
AS  Soon  as  Negliqence  is  Completed. — The  statute  of  limitations  begins 
to  run  against  an  action  for  misconduct  or  negligence  from  the  date  when 
the  act  of  misconduct  or  negligence  is  completed,  and  it  is  immaterial 
whether  the  negligence  out  of  which  the  cause  of  action  arises  is  the 
breach  of  an  implied  contract  or  the  affirmative  disregard  of  some  poei« 
tive  duty.     Lattin  v.  Oillettf,  1 15. 

4  Searcher  of  Records  —  Liabilitt  of,  for  Negligence.  —  One  who 
holds  himself  out  as  an  examiner  of  titles  is  bound  to  exercise  skill  and 
care  in  making  such  examination,  and  is  liable  in  damages  for  a  failure 
to  do  so,  but  an  action  against  him  for  damages  resulting  from  his  negli* 
gence  in  examining  and  reporting  upon  the  condition  of  the  title  to  real 
estate  must  be  commenced  within  two  years  from  the  giving  of  the  report, 
or  it  is  barred  by  the  statute  of  limitations,  although  the  plaintiff  was  de* 
prived  of  a  portion  of  the  land  through  a  suit  determined  within  two 
years  l>efore  the  commencement  of  the  action  for  damages.  Lattin  v. 
OiOeUe.  116. 

t.  T'ME  OF  Limitation  not  Prolonged  by  Want  of  Knowledge  ok  Nbqu- 
lENOE.  — The  right  to  inaiutaiii  an  action  for  negligeiioe  is  distinguished 
from  the  measure  of  damages,  and  although  the  entire  damage  re^iulting 
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from  the  negligence  may  not  have  been  known  nntil  the  right  to  a  ro» 
eorery  it  barred,  yet  the  time  within  which  an  action  may  be  brought  is 
not  thereby  prolonged.     Lattinv.  OilUtte,  115. 

fl.  Judgment  —  Revivor. — Where  a  judgment  recovered  in  one  state  ia 
there  revived  against  the  defendant  without  jurisdiction  of  his  person, 
and  after  his  removal  to  another  state,  such  revivor  will  not  prevent  the 
mnning  of  the  statute  of  limitations  against  the  revived  judgment  in 
the  latter  state.     Hepler  v.  Davis,  457. 

y.  JuDOMKNT,  WHEN  WILL  NOT  Stop  RUNNING  OF.  ^—  A  judgment  or  decree 
against  heirs  in  a  «uit  in  one  state,  authorizing  a  sale  of  a  decedent's 
land  situated  there  co  pay  his  debts,  will  not  prevent  the  mnning  of  the 
statute  of  limitations  against  a  suit  in  another  state  to  subject  his  land 
situated  therein  to  the  payment  of  the  same  debts.     HuU  v.  Hull,  800. 

S.  Absenok  fboh  Stats.  —  To  prevent  the  running  of  the  statute  of  limita- 
tions against  a  party  because  of  his  removal  from  the  state,  his  absence 
must  be  such  as  will  prevent  the  bringing  of  an  action  against  him  while 
absent.     Omaha  etc.  Land  etc.  Go.  v.  Parker,  506. 

9.  Husband  and  Wipe.  —  Statute  of  Limitations  does  not  run  against  a 

wife  on  a  note  given  her  by  her  husband  in  payment  of  an  ante-marriage 
debt  due  from  him  to  her,  and  the  presumption  of  payment  from  lapse 
of  time  will  not  prevail  against  her.     Second  Nat.  Bank  v.  Memll,  877. 

10.  Laches  of  Infant.  —  An  infant  cannot  be  charged  with  his  own  laches, 
but  when  time  has  commenced  to  run  against  his  ancestor,  it  continues 
to  run  against  the  minor  heir.     Oibaon  v.  Herriott,  17. 

11.  Lien  fob  Purchase-monbt.  —  The  statute  of  limitations  does  not  run 
against  a  lieu  for  purchase- money  of  land  reserved  in  a  deed.  Bull  v. 
Hull,  800. 

See  ADYBRaB  Possbssion,  5,  6;  Equitt,  5,  7;  Insuranob,  15;  Jddombnts,  23. 

LIVE-STOCK. 
See  Carriers,  1. 

LUNATICS. 
See  Insane  Persons. 

MAINTENANCa 
See  Champbbtt. 

MALICE. 
See  Eminent  Domain,  IL 

MANDAMUS. 
Jwmous.  OpiKioirs,  Right  to  Copt  and  Publish.  — Mandamm  will  not 
issue  to  compel  the  reporter  of  the  decisions  of  tiie  supreme  court  of  er- 
rors of  Connecticut  tu  permit  the  applicant  at  all  reasonable  times  to 
make  copies  of  such  opinions  in  the  custody  of  the  reporter,  or  to  furnish 
certified  copies  thereof,  at  the  usnal  and  reasonable  rates  of  oompensa- 
tion,  for  publication  out  of  the  state,  in  advance  of  their  eAeial  publica- 
tion by  the  reporter.     Peck  v.  Hooker,  215. 

MANSLAUGHTER. 
See  HoMiciDB,  13. 
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MARRIAGE  AND  DIVORCE. 

1.  DtTORC^  —  ExTB«M«  CrPELTT  as  GBOrND  FOE  ^- How  DKTKSinirXB.  — 

What  »ota  of  a  spouse  coastitate  extreme  cruelty  withia  the  maaning 
of  a  statute  making  this  a  ground  for  a  divorce  cannot  be  defined  with 
precision,  but  each  case  is  to  be  determined  according  to  its  own  pecu- 
liar circumstances,  by  the  court  or  jury  keeping  always  in  view  tlie 
intelligence,  apparent  refinement,  and  delicacy  of  sentiment  of  the  com- 
plaining  party.     Fleming  v.  Fleming,  124. 

2.  DiYORCB  —  Prssuhftion  that  Improper  Acts  or  Hcsband  will  Pro- 

DUCK  Natural  Ewkot  upon  Wife. — Where  the  yoluntary  conduct  of 
a  huaband  is  inconsistent  with  marital  integrity,  it  is  conclusively  pre* 
sumed  that  he  intended  the  natural  and  ordinary  effect  thereof  upon 
his  wife,  and  the  law  will  not  condone  his  offense  on  the  ground  that  his 
acts  were  not  willfully  done  to  annoy  or  vex  her,  and  that  he  did  not 
suppose  any  publicity  would  be  given  to  them,  or  that  she  would  be 
told  about  them.     Fleming  v.  Fleming,  124. 

8.  DivoRcas  —  Finding  respecting  Grievous  Mental  Suffering  Con- 
clusive WHEN.  —  When  a  complaint  by  a  wife,  in  an  action  for  divorce 
on  the  ground  of  extreme  cruelty,  charges  that  the  defendant  attempted 
to  have  sexual  intercourse  with  their  domestic,  and  that  his  conduct  re> 
oeived  great  publicity  on  account  of  a  complaint  having  been  made  by 
the  domestic  before  a  magistrate  charging  the  defendant  with  assault 
with  intent  to  commit  a  rape  upon  her,  and  that  afterwards  he  threat* 
ened  to  turn  the  plaintiff  out  upon  the  world  penniless  unless  she  would 
help  him  to  keep  the  domestic  from  prosecuting  him  on  the  complaint, 
and  that  such  conduct  on  the  part  of  defendant,  and  the  publicity  given 
to  it,  caused  the  plaintiff  grievous  mental  suffering,  thereby  greatly  im- 
pairing her  health,  it  cannot  be  said,  as  a  matter  of  law,  that  such  con- 
duct did  not  inflict  grievous  mental  suffering  upon  her,  and  a  finding  by 
the  court  that  it  did  is,  in  the  absence  of  evidence  in  the  record,  conclu- 
sive upon  appeal.     Fleming  v.  Fleming,  124. 

4.  Divorce  —  Grievous  Mental  Suffering,  What  is,  is  a  Question  of 
Fact.  —  Whether  or  not,  in  any  given  case,  one  of  the  spouses  has 
inflicted  upon  the  other  grievous  mental  suffering,  is  a  pure  question  of 
fact,  to  be  deduced  from  all  the  circumstances  of  such  case.  Fleming  v. 
Fleming,  124. 

6.  Divorce  on  the  Grcund  uf  Intolerable  Crueltt. — Sexual  inter- 
course demanded  and  persisted  in  by  a  husband  in  a  rash,  rough,  and 
nnrea.4nnable  manner,  when  he  knows  that  the  condition  of  his  wife  is 
such  that  it  will  inflict  suffering  and  injury  upon  her,  and  that  she  can- 
not properly  and  safely  accede  to  his  wishes,  renders  him  guilty  of  such 
intolerable  cruelty  as  entitles  her  lo  :i  divorce.    Mayhew\.  Mayheto,  195. 

6.  Husband  and  Wife  — Marital  Duties.  —While  it  is  the  duty  of  the 

wife  to  submit  to  sexual  intercourse  with  her  husband,  it  is  also  his  duty 
to  forbear  at  her  reasonable  request,  and  when  she  cannot  properly  and 
safely  accede  to  bis  wishes.     Maphew  v.  May/iew,  195. 

7.  Dituroe,  Habitual  Gross  Drumkenmbss  as  Ground  for.  —  Occasional 

acts  of  intoxication  are  not  sufficient  to  make  one  an  habitual  drunkard; 
there  must  be  the  involuntary  tendency  to  become  intoxicated  as  often 
as  the  temptation  is  presented,  which  comes  from  a  fixed  habit  acquired 
from  frequent  and  excessive  indulgence.     MeBee  v.  McSm^  613. 

See  Witnesses,  1,  t-A. 
▲m.  St.  Rbp.,  Vou  ZXIX.  -«8 
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MARRIED  WOMEN. 
See  Acknowledgment;  Husband  and  Win;  Tbcsti,  t. 

MASTER  AND  SERVANT. 
L  It  IS  A  Master's  Duty  to  Exercise  Reasokabls  Cabr  to  procure  for 
his  servant  a  reasonably  sate  place  in  which  to  work,  reaaoaably  safe  ap- 
pliances and  instrumentalities  for  his  work,  and  competent  persons  as 
his  c*>-laborers,  and  the  performance  of  these  duties  cannot  be  avoided 
by  the  simple  giving  of  an  order  by  which  their  execution  is  intrusted 
to  another.     McElUyott  v.  Randolph,  181, 

5.  Master's  Responsibilitt  in  case  of  injury  to  his  servant  is  to  be  deter- 

mined, not  by  the  rank  or  grade  of  the  servant  through  whose  neglect  the 
injury  was  sufiFered,  but  by  the  character  of  the  particular  act  or  the  oc- 
casion to  which  the  injury  was  attributable.    McElligoit  v,  Randolph,  181. 

3.  Ehplotub  of  .Minor  without  Parent's  Consent  Liabls  fob  Injury 

TO  Him  when.  — One  who  employs  a  minor,  knowing  him  to  be  such, 
in  a  dangerous  business,  without  his  father's  consent,  becomes  liable  to 
compensate  the  father  for  any  loss  of  the  son's  service  during  minority 
which  may  result  from  an  injury  suffered  in  that  business;  and  no  ques- 
tion of  contributory  negligence,  or  as  to  whether  the  injury  resulted 
from  the  negligence  of  the  minor's  fellow-servants,  can  arise  in  such  case. 
The  father  is  a  stranger  to  the  contract  of  employment,  and  is  not  bound 
by  any  of  its  terms.     Texas  etc.  R'y  Co.  v.  Brick,  675. 

4.  One  is  a  Vice-principal,  and  not  a  Fellow-sebvakt,  when  he  is  se- 

lected to  superintend  work  which  is  dangerous  without  such  supervision 
and  without  the  selection  of  proper  appliances,  and  the  persona  M-hom 
he  is  to  superintend  have  not,  without  his  supervision,  the  mechanical 
knowledge  requisite  for  the  selection  of  such  materials  and  the  safe  per- 
formance of  the  work.     McElUgott  v.  Randolph,  181. 

6.  ViCE-PBiNOiPAL,  Liability  fob  Nsoligbnck  of.  —  A  master  oannot,  by 

delegating  the  performance  of  his  duties  to  another,  relieve  himself 
from  responsibility  for  injuries  resulting  from  the  failure  of  the  agent  or 
vice-principal  to  exercise  that  degree  of  care  which  would  have  relieved 
the  principal  from  liability  had  he  undertaken  the  performance  of  his 
duties  in  person.  McEUigott  v.  Randolph,  181. 
ft.  Vice-principal's  Abandonment  of  his  Duties.  —  The  selection  by  » 
master  of  a  competent  person  to  superintend  the  execution  of  work  will 
not  deprive  a  servant  of  the  right  to  recover  of  the  principal  for  injariea 
received  in  doing  such  work,  and  occasioned  by  such  superintendent's 
absenting  himself  and  leaving  the  selection  of  the  means  and  manner  of 
attempting  to  perform  the  work  in  the  hands  of  inexperienced  and  in- 
competent men.     McEUigott  v.  Randolph,  181. 

7.  Risk  Assumed  by  Servant  —  Contributory  NsaLioiiNOB.  — In  an  ac- 

tion to  recover  for  the  death  of  an  employee,  alleged  to  hare  been 
caused  by  the  negligence  of  the  master,  the  fact  that  snch  employee 
knew  of  the  habitual  use  of  his  employer's  machinery  in  a  particularly 
dangerous  and  unlawful  way,  and  remained  in  the  service  without  ob- 
jeotion,  is  evidence  of  contributory  negligence  on  the  part  of  the  em- 
ployee. Abbot  V.  McCadden,  910. 
t.  Contributory  Negligence.  —  Where  two  positions  are  apparently 
equally  safe,  a  servant  is  not  chargeable  with  contributory  negligence 
because  he  chooses  the  one  which  proves  to  be  unsafe  and  is  there  in* 
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)nr«d,  throngh  the  negligence  of  a  vice-principal.  McElligoU  v.  Ran- 
dolph, 181. 

CJONTBIBCTORT  NsOLlOBNO.  — The  fact  that  an  employee  waa  advised 
to  go  home,  but,  disregarding  the  advice,  continued  at  work,  and  while 
working  in  the  service  of  his  master,  was  killed  through  the  neglect  of  a 
yice-principal,  does  not  charge  the  servant  with  contributory  negligence, 
aor  relieve  the  master  from  liability,  though  had  the  servant  gone  home, 
ko  woald  aot  have  been  exposed  to  danger.  MeEUigoU  v.  Randolph,  181. 
See  Railroads,  4,  11,  12,  14,  16. 

MECHANIC'S  LISN. 

Thb  Riohts  ot  Claimants  of  mechanics'  liens  are  purely  statutory,  and 
the  statute,  as  it  gives  particular  privileges  to  creditors,  should  be  con* 
strued  with  reasonable  strictnesa      Wilcox  v.   Woodruff,  222. 

Mechanic's  Li«n  not  Enforced  against  Public  Buildings.  —  Build- 
ers' and  mechanics'  liens  can  only  be  created  against  public  buildings 
and  grounds  when  the  right  is  expressly  conferred  by  the  statute,  and 
the  grant  of  a  lien  against  "all  buildings  "  will  not  be  held  to  include 
public  buildings  and  grounds,  unless  they  are,  by  the  express  terms  of 
the  statute,  included  within  its  operation.  The  legislature  of  Texas  has 
not  named  this  class  of  public  property  as  affected  by  such  liens,  nor 
has  it  prescribed  any  method  by  which  they  can  be  fixed  or  enforced. 
Ateueosa  County  v.  Angua,  637. 

Whbrb  Thrh  Separate,  Independent  Buildings,  on  the  same  lot, 
belonging  to  the  same  person,  are  built  at  the  same  time,  one  who  fur- 
nishes material  and  performs  labor  under  one  contract,  keeping  no  ao- 
oonnt  of  the  amount  due  from  each  house,  cannot  file  and  enforce  a 
meehanic's  lien  covering  the  entire  lot  and  all  the  buildings,  nnder  a 
statute  creating  a  lien  upon  every  building  in  the  construction  or  repair 
of  which  labor  is  done  or  materials  furnished.  The  statute  must  be  con- 
strued as  giving  a  lieu  on  each  building  separately,  and  unless  the 
claimant  can  state  the  amount  due  from  each,  he  mast  fail.  WUcox  v. 
Woodruff,  222. 

Partnership.  —  Where  two  of  three  partners,  holding  the  legal  title  to 
a  lot,  contract  in  the  name  of  the  firm  for  materials  used  in  the  con- 
struction of  a  building  thereon,  a  mechanic's  lien  attaches  to  the  lot  and 
the  building.     Hoagland  v.  Lu»k,  485. 

Mechanic's  Lien  is  not  Waived  by  accepting  the  note  and  chattel 
mortgage  of  the  debtor  as  collateral  security  for  materials  furnished  and 
Qsed  by  the  mortgagee  in  the  construction  of  the  mortgagor's  building, 
nnlesa  such  is  clearly  shown  to  have  been  the  intention  of  the  parties. 
Hoagland  v.  Ludc,  485. 
,  Mbohahio's  Lmr  n  hot  Waived  by  taking  a  note  for  tke  aasouBt'  due 
thereander,  and  giving  the  debtor  a  receipt  in  fnll,  mnless  sneh  was  the 
istentioa  ef  the  partiee.     Hoaglamd  v.  Lu$k,  484. 

MEEIUNQS. 
See  Corporations,  8-101. 

MENTAL  ANGUISH. 
Bee  Damages,  B;  Libel,  3;  Marriage  and  Ditorob,  S,  i. 
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MERGER. 
8m  Evidbnck,  4. 

MINES. 
OOAL  MiNBRB — DoTT  ow,  WITH  Respkct  TO  DEBRIS.  —  If  a  eorporatiMk 
anthorised  to  mine  for  coal  so  places  its  slack  and  refuse  upon  the  sar- 
faice  of  its  own  land  that  they  may  be  expected,  in  the  ordinary  course 
of  •renta,  to  wash  down  and  finally  reach  the  lands  of  others,  to  their 
damage,  snob  corporation  is  liable  to  the  laud-owner  injured  by  the 
washing  of  such  slack  and  refuse  into  a  creek  passing  through  his  land, 
eausing  it  to  overflow  its  banks,  inundate  his  land,  and  cover  parts  of  it 
with  dibris;  nor  can  the  company  escape  liability  on  the  ground  that 
what  it  did  was  necessary  to  the  successful  condnot  of  its  business. 
Columbus  etc  Coal  etc.  Co.  v.  Tucker,  528. 

8e«  Corporations,  5;  Chstoh,  2L 

MISDEMEANOR. 

S«S  HOMIOIPK,  1,  2;  NUISANCS,  2. 

MISREPRESENTATIONS. 
See  Insurance,  3;  Mistaki. 

MTSTAKR 

1.  Mistaxb  of  Law  Caxisbd  bt  Fraud,  imposition,  or  misreprMsntatios 

may  be  reliered  against  in  equity.     Kyle  v.  Fehley,  866. 

2.  DxBDs,  Reformation  or,  for  Mistake.  — When  an  aged  German  woman, 

unacquainted  with  business  forms,  has  agreed  to  convey  land  subject  to 
a  lease,  and  is  subsequently  induced  by  the  false  representations  of  the 
grantee  to  szocute  a  warranty  deed  making  no  mention  of  suoh  lease, 
aha  is  entitled  to  have  the  deed  reformed  in  equity,  so  as  to  c<afornt 
it  to  the  agreement  of  the  partiea  Kyle  v.  Fehley,  866. 
8e«  AuuKniT;  Carribbs,  2;  Dbbds,  .3;  Dbvisb;  EIquitt,  2;  laavtLAvaM,  9, 

MONOPOLY. 
Set  Coittraots,  21,  23;  Injunction,  4. 

MORTGAGES. 

Oonvbtanob  —  Whbn  Mortoaqb  and  when  a  Dbbd  aw  Trust.  — In  de- 
termining whether  a  conveyance  is  to  be  treated  as  a  mortgage  or  as  a 
deed  of  trust,  the  fact  that  it  was  made  directly  to  a  creditor  of  the 
grantor,  and  not  to  a  third  party,  is  immaterial,  since  that  question 
■  must  depend  upon  the  essential  character  of  the  instrument,  as  shown 
by  its  terms,  and  not  upon  whether  the  grantee  is  a  creditor  whose  debt 
is  to  be  paid  out  of  the  proceeds  to  arise  from  the  execution  of  tiiS  trust 
which  is  declared.     More  v.  CaUdns,  128. 

Bee  CoM-RACTs,  14;  Corporations,  8;  Deeds,  3;  Insuranob,  1,  6;  Judo- 
kbnts,  18,  19;  Mechanic's  Libn,  6;  Pboobss,  2;  Spbouic  PBRroui- 
▲mob,  4;  Trusts,  6. 

MULTIPLICITY  OF  SUITS. 
See  Injunction,  1. 
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MUNICIPAL  CORPORATIOlTb. 

1.  Powms.  —  A  mnnicipal  corporation  is  a  mere  local  agenoy  of  the  state, 
having  only  sncb/powers  as  are  clearly  and  unmistakably  granted  by  the 
■tate,  and  the  powers  so  granted  are  strictly  construed.  Whiting  r. 
Wfi>t  Point,  750. 

t.  Ordinanck  Taxing  JyscRANOB  Aosncies.  —  A  city  having  authority  to 
license  and  tax  all  insurance  agencies  has  power  to  compel  each  insur* 
anoe  aijent  to  pay  a  separate  tax  for  each  company  represented  by  him. 
Simrall  v.  Covington,  398. 

3.  Ordinanok  Taxing  Insctranck  Agents  —  When  Void  »or  Discrimina- 

Tioy.  —  A  municipal  ordinance  imposing  a  tax  upon  agents  of  insurance 
companies  not  located  within  the  city,  which  is  not  imposed  upon  agents 
of  companies  located  therein,  and  requiring  the  agent  to  pay  a  separate 
tax  for  each  outside  company  represented  by  him,  is  void,  as  being  an 
unjust  and  oppressive  discrimination  against  agents  of  insurance  com- 
panies not  located  within  the  city.     Simrall  v.  Covington,   398. 

4.  Ordinance  Taxing  Insuranob  Agents  —  When  Void  for  DiscRiinNA- 

TICK.  —  An  ordinance  imposing  a  license  upon  agents  of  insurance  com- 
panies not  located  in  the  city  which  is  not  imposed  upon  agents  of 
companies  located  therein,  and  giving  any  resident  of  the  city  who  has 
procured  a  license  to  transact  business  for  such  company  not  located 
therein  the  right  to  employ  as  many  solicitors  as  he  may  desire,  which 
right  is  not  given  to  non-resident  agents,  is  void,  as  an  unjust  discrimi- 
nation  against  agents  who  are  not  residents  of  the  city.  Simrall  v. 
Covington,  398. 

6.  Ordinance,  when  Void  as  Discrimination. — A  municipal  ordinance 

which  not  only  discriminates  between  residents  of  the  city  enacting  it 
and  those  residing  outside  of  it,  whether  within  or  without  the  state, 
but  also  places  a  burden  upon  some  of  its  residents,  while  others  en- 
gaged in  similar  business  are  exempt,  is  unreasonable  and  void,  as 
partial  legislation.  Simrall  v.  Covington,  398. 
0.  Ordinances  —  Validttt  of.  —  A  mnnicipal  ordinance  enacted  under  a 
general  grant  of  power  or  by  virtue  of  incidental  authority,  if  unfair  and 
partial  in  its  operation,  will  be  declared  void.  Ordinances  purporting 
to  regulate  callings,  or  otherwise,  must  preserve  equality  of  right. 
Simrall  v.  Covington,  398. 

7.  Power  to  Tax  or  to  Exempt  from  Taxation  is  sovereign,  and  can 

be  exercised  by  a  municipality  only  in  the  manner  delegated  by  the 
state.      Whiting  v.  CommontofaUh,  750. 

8.  Power  to  Exempt  Property  from  Taxation.  —  A  mnnicipal  corpora- 

tion has  no  inherent  power  to  exempt  from  taxation  any  property  which, 
by  its  charter,  it  is  authorized  to  tax;  and  when  it  possesses  the  dele- 
gated authority  to  tax  all  property  within  its  limits,  it  can  exempt  none. 
Whiting  v.  Went  Point,  750. 

f.  Ck>i«FLt<7r  or  Laws.  —  When,  after  a  Liabilitt  Aocbub-s  aoainst  a 
Municipal  Corporation,  its  capacity  to  levy  taxes  is  increased  by  its 
reorganization  under  a  general  corporation  act,  the  amount  which  may 
be  applied  to  the  satisfaction  of  the  judgment  is  not  limited  to  the  tax- 
ing capacity  of  the  municipality  when  the  liability  arose.  Carney  v. 
MnrtfUlM,  328. 

10,  CoNFLicriNo  KfOHTs  of  Telbpronb  and  Electric  Railway  Corpo- 
ration!) THEREIN.  —  If  a  telephone  company  is  by  a  municipal  corpora- 
tion granted  tiie  right  to  erect  poles  and  wires  upon  the   public  streets, 
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and  to  carry  on  the  bnsiness  of  a  telephone  corporation,  and  tha  board 
of  pnblio  works  of  the  municipality  has  power  to  consent  to  the  use  by 
■treet-railway  corporations  of  any  motive  power,  then  the  grant  to  tha 
talephone  corporation  is  received  subject  to  the  right  of  the  board  of 
public  works  to  exercise  the  powers  thus  vested  in  it,  and  if  the  board 
•nbseqaently  grants  to  a  street-railway  corporation  the  right  to  ase  the 
single-trolley  system  of  electric  railways  upon  the  public  streets,  tha 
telephone  corporation  cannot  enjoin  3uch  use  because  the  ground  circuit 
of  such  trolley  system  necessarily  interrupts  the  telephone  bnsiness,  and 
thereby  impairs  the  value  of  the  franchise  granted  to  the  telegraph  cor> 
poration.     Cincinnati  etc.  B'y  Co.  v.  Telegraph  Ass'n,  559. 

11.  Streets,  Exclusive  Right  to  Use.  —  A  municipal  corporation  cannot, 
without  clear  legislative  autliority,  grant  tha  exclnsive  right  to  the  usa 
of  streets  for  certain  purposes  to  an  individual  or  corporation.  Cincin- 
nati etc.  R'y  Co.  v.  Telegraph  Ass'n,  559. 

12.  Duration  of  Franchise,  bt  Whom  Determined.  —  Where  the  com- 
mon council  of  a  city  has  legislative  authority  to  grant  a  street-railway 
franchise,  the  time  for  which  it  may  be  granted  is  a  matter  for  its  ex- 
clusive determination.     Mayor  v.  Houston  etc.  B'y  Co.,  679. 

IS.  Authority  to  Grant  Street-railway  Franchise  and  Extend  It 
»0R  Term  of  Years.  — The  legislature,  by  providing  in  the  act  char- 
tering a  street-railway  company  "that  all  contracts  made  and  entered 
into  by  and  between  the  mayor  and  aldermen  of  the  city  of  Houston 
and  the  said  company,  or  any  privileges  or  rights  granted  by  the  said 
mayor  and  aldermen  of  the  city  of  Houston  to  the  said  company,  shall 
be  in  all  respects  legal  and  binding  on  the  aforesaid  contracting  parties," 
and  in  the  charter  of  the  city  that  "  the  city  council  shall  have  the  ex- 
clnsive control  and  regulation  of  all  streets,  alleys,  public  grounds,  and 
highways  within  the  corporate  limits  of  the  city,  and  to  direct  and  con- 
trol the  laying  and  construction  of  railway  tracks,  turnouts,  and  switches, 
and  to  require  that  they  be  constructed  and  laid  so  as  to  interfere  as 
little  as  possible  with  the  ordinary  travel  and  u»e  of  the  streets;  to  con- 
trol and  regulate  everything  concerning  street-railways,"  —  clearly  in- 
tended to  confer  and  did  confer  upon  the  city  council  ample  authority 
to  grant  a  franchise  to  the  street-railway  company,  and  to  extend  it  for  a 
term  of  years.     Mayor  v.  Houston  etc  R'y  Co.,  679. 

14.  Streets  —  Abdication  of  Control  over. — A  municipal  corporation 
has  no  power  to  grant  any  consent,  or  make  any  contract,  or  adopt  any 
ordinance  the  eflfect  of  which  would  be  to  relinquish  control  over  its 
streets,  or  to  abandon  its  duty  to  keep  them  in  repair,  and  any  grant 
conferring  upon  a  railroad  corporation  the  right  to  use  such  streets  must 
ba  held  in  subordination  to  the  right  and  duty  of  the  municipality  to 
improve  and  keep  them  in  repair.     Chicago  etc.  R.  R.  Co.  v,  Quincy,  334. 

U.  Streets,  CJontrol  over.  —  The  streets  are  held  in  trust  for  the  public 
Qse,  and  are  public  for  all  purposes  of  free  and  unobstructed  passage. 
For  those  purposes  a  city  may  improve  and  control  them  and  adopt  all 
needful  rules  and  regulations  for  their  management  and  use,  but  cannot 
alienate  or  otherwise  dispose  of  them.  Chicago  etc.  R.  R.  Co.  t.  Quiney, 
334. 

10.  Right  to  Pave  Streets  Occupied  by  a  Railway. — Though  a  por- 
tion of  a  street  is  occupied  by  the  tracks  of  a  railway  corporation  under 
a  grant  from  the  municipality  conferring  such  right,  the  city  council  has 
a  right  to  take  measures  for  paving  the  street,  notwithstanding  the  fact 
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that  the  railway  has  its  tracks  therein,  and  is  nsing  them  from  day  to 
day,  and  the  business  of  the  corporation  may  sufiFer  serious  interruption 
daring  such  paving.     Chicago  etc.  B.  JR.  Co.  v.  Quincy,  334. 

17.  Thk  Fowkr  to  Improve  Streets,  like  other  legislative  powers,  is  a 
continuing  one,  and  the  niuuicipal  autliorities  are  the  exclusive  judges  of 
the  necessity  and  propriety  of  its  exercise.  CMcago  etc  R,  R.  Co.  v. 
Qtihicy,  334. 

18.  Strkets,  Controi.  of.  — As  against  a  lot-owner,  though  he  holds  the  fe« 
of  the  streets  subject  to  the  public  easement  therein,  a  city  has  an  un- 
doubted right  to  open  and  fit  for  use  and  travel  a  street  over  which  th« 
public  easement  extends  to  its  entire  width,  and  whether  it  shall  be  so 
opened  and  improved  is  a  matter  of  discretion,  to  be  determined  by  the 
public  authorities  to  whom  the  charge  and  control  of  the  public  inter- 
ests in  and  over  such  easements  is  committed,  and  with  this  diacretioa 
the  courts  will  not  ordinarily  interfere.     Chcue  v.  Oalikosh,  898. 

19.  Liability  of,  for  Damage  to  Property  in  Grading  and  Sewering  its 
Streets.  — Under  the  constitution  of  Texas,  a  city  is  liable  for  damage 
to  private  property  resulting  from  the  overflow  of  water  caused  by  its 
rai£<ing  the  grade  of  the  street  above  the  adjoining  lots,  and  its  failure 
to  provide  a  su£Scieat  sewer  to  carry  off  the  water,  notwithstanding  it 
has  authority  by  its  charter  to  grade  its  streets  and  lay  sewers  therein. 
Coopfr  V.  Dallas,  645. 

20.  Opening  and  Grading  Streets  —  Liability  fob  Consequintial  Dah- 
AGES. — A  municipal  corporation,  acting  within  the  scope  of  its  pow- 
ers,  and  with  reasonable  care  and  skill,  in  opening  and  grading  its 
streets,  is  not  liable  to  an  adjoining  owner,  whose  land  is  not  taken, 
for  consequential  damages,  in  the  absence  of  any  constitutional  or  stat- 
utory provision  on  the  subject.     Sleai~n>>  v.  Richmond,  758. 

11.  Lai-zral  Support  —  Liabilh'Y  of  Mdnicipal  Corporation  for  R« 
MOVING.  — When  a  city,  in  altering  the  grade  of  a  street,  excavates  to 
the  depth  of  sixty  feet,  thereby  causing  adjoining  land  to  cave  so  as  to 
destroy  the  walls  of  brick  buildings  thereon,  twenty  feet  from  the  street, 
there  is  a  direct  taking  of  such  adjoining  land,  and  a  destruction  of  its 
lateral  support,  for  which  the  city  is  liable  to  the  owner  for  the  resulting 
damages.     Stearns  v.  Richmond,  758. 

SS.  Streets. — Shade-trees  Standing  in  a  Public  Strrkt,  near  the  line 
of  the  sidewalk,  may  be  cut  down  and  removed  by  the  municipal  offi- 
Mrs  in  pursuance  of  the  authority  which  the  city  possesses  over  its  streets 
and  sidewalks;  and  no  action  can  be  maintained  by  the  owners  of  the 
trees  on  account  thereof.  Whether  the  trees  are  obstructions  to  travel, 
and  ought  to  be  removed  to  make  the  sidewalk  reasonably  safe  therefor, 
is  a  matter  within  the  quuMt  legislative  discretion  conferred  on  the  com- 
mon  council  of  a  municipality,  when  its  charter  gives  such  council  power 
to  prevent  the  encumbering  of  the  sidewalks,  and  to  control  and  rega* 
late  the  streets,  and  to  remove  «nd  abate  every  obetruction  »nd  en- 
croaciiment  thereon.     Chiue  r.  Oaltkosh,  898. 

fS.  Liability  fob  Sewers  Nboliokntly  Constructkd.  —  When  a  eewer 
controlled  by  a  city  is  so  negligently  constructed  or  altered  by  a  priTate 
individual  under  authority  and  aid  from  the  city  as  to  oaaee  water  and 
filth  to  flow  upon  private  property,  which  would  not  otherwise  hare 
flowed  there,  the  city  is  lial)Ie  in  <lamages  for  the  injury  resaltiug  there- 
from.    Chalkley  v.  Richmond,  730. 
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fi4.  DiFKCTiVK  Skwurs.  —  A  sewer  controlled  by  a  city,  which  is  8o  negU« 
gently  coiistructeJ  or  altered  as  to  cause  water  and  excrement  to  flow 
into  the  cellar  of  a  private  owner,  is  a  nuisance  for  which  the  city  is  lia* 
ble  in  damages,  after  notice  to  abate  it.     Ghalkley  v.  Richmond,  730. 

25.  Streets  and  Highways.  — A  Municipal  Corporation  cannot  Kscapb 
Liability  to  a  person  injured  by  the  want  of  repair  of  a  bridge,  on  the 
ground  that  it  was  unable,  for  want  of  funds,  to  place  such  bridge  in 
repair,  if,  instead  of  closing  the  bridge,  it  keeps  it  open  for  travel  as  a 
part  of  one  of  its  public  highways.     Carney  v.  Marseilles,  328. 

26.  Streets  —  Estoppel.  — The  fact  that  an  obstruction  has  been  permitted 
to  remain  in  a  public  street  for  along  time  without  objection,  or  that  the 
street  has  never  been  used  as  such,  cannot  estop  the  public  authorities 
from  removing  such  obstruction  and  opening  and  fitting  the  street  for 
public  use  to  its  entire  width.     Chase  v.  Oshkosh,  898. 

27.  Liability  for  Nuisance.  —  A  city  authorized  to  abate  a  nuisance  is, 
after  notice  of  its  existence,  liable  for  failure  to  exercise  the  power. 
CJialkley  v.  Richmond,  730. 

28.  Street  Assessments.  —  An  Ordinanck  Specityino  that  a  Street  is  to 
BE  Paved  to  the  Width  of  Thirty-six  Feet  sufficiently  specifies  the 
portion  to  be  paved,  when  the  whole  street  is  sixty-six  feet  wide,  and 
the  parts  actually  taken  up  by  the  sidewalks  occupy  thirty  feet.  Chicago 
etc.  R.  R.  Co.  V.  Quincy,  334. 

29.  Street  Assessments.  —  Lands  must  be  Reqabded  as  Adjacent  to 
A  Street  improvement  when  separated  therefrom  by  sidewalks  only. 
Chicago  etc  R.  R.  Co.  v.  Quincy,  334. 

30.  Municipal  Corporation,  not  Bound  by  Individual  Acts  of  Mem- 
bers OF  ITS  Council  when.  —  When  the  liability  of  a  municipal  cor- 
poration depends  on  the  action  of  its  common  council,  such  action  must 
be  had  at  a  meeting  thereof  duly  convened  in  some  manner  provided  by 
law.  Such  liability  cannot  be  based  on  individual  acts  of  members  of 
the  council  not  done  at  an  official  meeting.     Murphy  v.  Alhina,  578. 

31.  Municipal  Corporation,  Ratification  by,  of  Unauthorized  Acts, 
HOW  Made.  —  A  municipal  corporation  may  become  liable  for  services 
performed  for  it  under  the  direction  of  its  officers  and  agents,  though  in 
excess  of  their  authority,  provided  they  are  accepted  and  ratified  by  it 
after  being  brought  to  its  official  knowledge;  but  mere  silence  or  acqui- 
escence on  its  part  will  nob  amount  to  a  ratification;  there  must  be  some 
affirmative  action  in  that  respect,  or  action  from  which  ratification  can 
be  inferred.     Murphy  v.  Alhina,  578. 

See  AoENCT,  8;  Appeal,  8;  Constitutions;  Dedication;  Eminent  Domain, 
1,  2,  6,  9;  Equity,  1;  Highways,  I;  Nuisance,  1;  Railkoads,  16-18; 
Rial  P&ofbrtt,  1;  Taxes,  5,  6;  Water  CoMPANUsa. 

MURDER. 
See  HoMicioa. 

MUTUAL  BENEFIT  S0CIETIB8. 
See  Associations. 

NEGLIGENCE. 
1.  Cowtributort.  —  To  Pass  in  Front  of  a  Rapidly  Moving  Tbaiw  f 
Save  the  Life  of  a  child  of  tender  years  is  not  negligence  per  ae,  though 
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the  person  thns  risking  his  life  is  nnder  no  legal  obligation  to  rescue  the 
child,  and  might,  had  he  chosen  to  do  so,  have  stood  by  and  permitted  it 
to  be  killed  without  violating  any  rule  of  law,  civil  or  criminal.  In  the 
presence  of  the  impending  peril  to  the  child,  and  the  necessity  for  in- 
stantaneous action  if  its  life  were  to  be  saved,  it  would  be  unreasonable 
to  require  deliberate  jmlgnient  from  one  in  a  position  to  afford  relief, 
Pennsylvania  Co.  v.  Lnngendorf,  553. 

2.  Railroads  —  Liabilitt  to  Passkngbr  Leaping  from  Train.  —  Where  a 
passenger,  through  the  negligent  or  unskillful  operation  of  its  trains  by 
a  railroad  company,  is  placed  in  a  situation  apparently  so  perilous  as  to 
render  it  prudent  for  him  to  leap  from  the  train,  whereby  he  is  injured, 
he  is  entitled  to  recover  damages,  although  he  would  not  have  been  in. 
jnred  if  he  had  remained  on  the  train.  St.  Louit  etc.  R'y  Co.  v.  Murray, 
.32. 

Sb  Railroads  —  Passenqer  Lkafino  trom  Train  —  Etidenob.  —  In  an  ac- 
tion by  a  passenger  to  recover  damages  for  an  injury  received  in  leaping 
from  a  railroad  train  to  avoid  a  threatened  peril,  the  opinions,  declara> 
tions,  and  acts  of  other  passengers  at  the  time  are  admissible  in  evidenoe 
to  show  how  the  situation  appeared  to  the  party  injured,  and  to  his 
fellow-passengers,  and  whether  he  acted  a*  a  man  of  ordinary  prudeuce 
would  have  acted  under  the  same  circumstances  or  not.  St.  Louk  etc 
R'y  Co.  V.  Murray,  32. 

4.  Neolioenoe  of  Parent,  whin  Imputablk  to  Child.  — In  an  action  by 
a  parent  to  recover  for  loss  of  service  caused  by  an  injury  to  his  child, 
the  contributory  negligence  of  the  parent  is  a  good  defease,  bat  such 
negligence  is  not  imputable  to  a  child  non  tui  juris,  when  the  action  is 
by  the  child  or  its  personal  representative.  Norfolk  etc.  R.  R.  Co.  v. 
Orosteloie,  718. 

6.  Railroads  —  Contributort  Nboliobncb  of  Parent  not  Impvtabli  to 
Child.  —  In  an  action  by  a  child  of  tender  years  and  non  sui  juris,  or  by 
its  personal  representative,  against  a  railroad  company  to  recover  for 
negligent  injury  to  such  child,  the  contributory  negligence  of  its  parent 
is  not  imputable  to  it.     Norfolk  etc.  R.  R.  Co.  v.  Oroseclone,  718. 

6.  A  Parent  is  not  Gdiltt  or  Nboliqence  per  Sb  in  buying  and  giving  to 

his  son,  eleven  years  of  age,  an  air-gun  of  the  kind  commonly  used  by 
boys  aa  a  toy,  and  shooting  with  force  sufficient  to  kill  or  wound  a  small 
bird,  or  dent  a  board,  or  destroy  the  eye  of  a  human  being;  and  such 
parent  cannot  be  held  answerable  because  his  son  loaned  the  gun  to  an- 
other  boy,  who  shot  at  plaintiff  and  struck  him  in  the  eye,  destroying 
that  organ.     Harris  v.  Cameron,  891. 

7.  When  a  Question  for  the  Cud rt.  —  If  the  evidenoe  in  a  oanse  is  plain 

and  positive,  admitting  of  no  doubt  or  controversy,  the  question  of  neg- 
ligence is  for  the  court  as  a  question  of  law.      Han-it  v.  Cameron,  891. 

8.  DioREB  or,  Question  for  Jcrt.  —  When,  in  an  action  to  recover  for  par* 

sonid  injury  against  a  railroad  company,  the  evidence  is  conflicting  as  to 
the  question  of  uegli^^ence,  it  is  for  the  jury  to  decide  whether  it  is  gross 
or  ordinary.     Louisdlle  etc.  R.  R.  Co.  v.  Minogue,  378. 
Sm  Carriers,  1;  Costom,  3;  Damages,  4-6.  U;  Evidbsce,  8;  LiitiTATioNS 
of  AcnoNS,  2-5;  Master  and  Servant.  3,  6,  7-9;  Municipal  Corpo- 
rations, 23,  24;   Nbw  Trul,  3;   Railboaus,  4,  8,   13-15;   Water 
compamibs,  2. 
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NEGOTIABLB  INSTRUMENTS. 
1.  fmm-mxamva  Dkbt  is  Valuabls  Considbration.  —  One  who  acquires  » 
negotiable  promissory  note  in  payment  of  an  existing  debt  is  a  par> 
ehaaer  iat  ralne  and  in  the  usaal  course  of  trade.     Herman  v.  GunUu 
632. 

5.  CoMSiDlBATiON,  —  Thx  WITHDRAWAL  OF  A  CiviL  AcTlo:i  against  a  minor 

■on  of  the  maker  of  a  note  is  a  consideration  sufficient  to  support  it, 
when  such  son  had  been  arrested  in  the  action,  and  his  release  was  pro* 
enred  by  the  execution  of  a  note  and  the  consequent  dismissal  of  tha 
action.     Mascolo  v.  MotUesanto,  170. 

%,  IiiFKAOHiNa  Consideration  —  Burden  or  PROor.  —  In  an  action  npon 
ft  negotiable  note,  brought  by  a  remote  indorsee  against  the  maker,  who 
undertakes  to  impeach  the  consideration,  the  law  imposes  upon  the  de- 
fendant the  double  burden  of  establishing  not  only  the  failare  of  the 
original  consideration  for  the  note,  but  also  that  the  plaintiff  acquired 
the  same  with  notice,  or  without  paying  a  valuable  consideration.  HtV' 
man  y.  Ounter,  632. 

4.  Failttrb  or  Consideration  —  Bona  Fide  Holder.  —  A  holder  of  ne- 
gotiable  paper,  who  purchases  it  before  maturity,  for  a  valuable  consid* 
eratlon,  in  the  ordinary  course  of  business,  with  knowledge  that  it  was 
made  in  consideration  of  an  executory  contract  of  warranty  between  the 
original  parties,  but  without  knowledge  of  the  failure  of  the  warranty, 
or  of  facts  sufficient  to  put  him  on  inquiry  until  after  his  purchase,  takes 
it  free  from  any  defense  by  the  maker  because  of  the  breach  of  warranty. 
Rublee  v.  Davis,  509. 

6.  Bona  Fide  Holder.  —  One  who  purchases  negotiable  paper  before  its 

maturity,  for  a  valuable  consideration,  in  the  usual  course  of  business, 
without  knowledge  of  facts  which  impeach  its  validity  as  between  an- 
tecedent parties,  or  which  ought  to  excite  suspicion  in  the  mind  of  a 
prudent  man,  is  a  bona  fide  holder,  and  takes  the  paper  free  from  defense 
on  the  part  of  the  maker.     Buhlee  v.  Davis,  509. 

6.  The  Purchaser  of  a  negotiable  instrument,  before  due,  in  the   osnal 

course  of  trade,  for  a  valuable  consideration,  is  entitled  to  enforce  it, 
though  he  took  it  under  circumstances  that  ouiiht  to  have  excited  sus- 
picion in  the  mind  of  a  prudent  and  reasonable  man,  unless  suchcircuui- 
stances  further  showed  that  he  acted  in  bad  faith  or  with  a  want  of 
honesty.     Kitchen  v.  Loudenback,  540. 

7.  Purchaser  of,  may  Recover  Face  Value  of,  when. — Theparchaser 

of  a  negotiable  security  before  maturity,  in  casjs  where  he  is  not  per- 
sonally chargeable  with  fraud,  is  entitled  to  recover  its  full  amount 
against  the  maker,  though  he  may  have  paid  less  than  its  par  value, 
whatever  may  have  been  its  original  infirmity.  Petri  v.  First  Nat. 
Bank,  657. 

8L  a  Bona  Fide  Purchaser  of  a  negotiable  instrument  who  pays  less  than 
its  face  value  is  entitled  to  recover  its  face  with  interest,  though  it  waa 
procured  by  fraud,  and  could  not  have  been  euiorced  by  the  ongmal 
payee.     Kitchen  v.  Loudenback,  540. 

9.  Indorsement  bt  Bona  Fide  Holder  of  Negotiable  Note,  Efteot  of. 
—  A  holder  of  a  negotiable  note  from  a  bona  fide  indorsee  takes  it  .lis- 
charged  from  inquiry  into  its  consideration,  whether  he  has  notice,  or 
pays  value  or  not.  He  has  the  rights  of  the  bona  fide  holder  through 
whom  he  claims.     Herman  v.  Ounter,  632. 
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10.  NiGOTiABLJ  Note,  without  Grace,  Falliho  Dit«  on  Sunday  — Bk- 
MAND  AND  PROTEST,  WHEN  TO  BE  Made. — When  a  negotiable  note, 
without  days  of  grace,  falls  due  on  Sunday,  payment  thereof  cannot  be 
required,  nor  protest  made,  on  the  preceding  Saturday,  but  presentment 
and  protest  should  be  made  on  the  following  Monday,  unless  that  is  also 
a  legal  holiday.  The  statutes  of  Texas  have  not  changed  this  rule. 
Hirahfield  r.  Fort  Worth  Nat.  Bank,  660. 

IL  Protest  or  Note  Premature  and  WRONoruL  when.  —  The  protest 
of  a  negotiable  ivote,  without  days  of  grace,  falling  due  on  Sunday,  is  pre- 
mature aud  wrongful  if  made  on  the  preceding  Saturday.  Hir^JUld  v. 
Fort  Worth  Nat.  Bank,  660. 

8m  Attornet  and  Client,  2;  Chattel  Mortqaoes,  2;  Contracts,  14; 
Corporations,  7;  Damages,  11;  Estoppel,  4;  Fbaudulbmt  Convst- 
ANCKS,  5,  7-9;  Libel,  1;  Mechanic's  Lien,  6. 

NEW  TRIAL. 

1.  Bminkkt  Domain.  —  A  New  Trial  mat  be  Granted  to  a  Tenant  in 

eminent  domain  proceedings  without  extending  the  same  privilege  to  his 
landlord,  both  having  been  awarded  compensation  for  their  respective 
interests,  and  the  award  in  favor  of  the  tenant  being  erroneoas,  while 
that  in  favor  of  the  landlord  was  correct.     Stubbing$  v.  Evaruton,  800. 

2.  DAMAOK.S  —  Excessive. — When  a  Verdict  for  damages,  compensatory 

or  punitive,  or  both,  is  for  so  large  an  amoant  that  it  can  be  accounted 
for  only  as  the  result  of  an  improper  sympathy  or  unreasonable  preju- 
dice, it  will  be  set  aside  as  excessive.  Louisville  etc  R.  R.  Co,  v.  Mi- 
nogue,  378. 

t.  Damage.^,  when  Excbssits.  —  When,  in  an  action  against  a  railroad 
company  to  recover  for  an  injury  received  through  its  alleged  gross 
negligence,  the  proof  fails  to  show  bad  motive  or  purpose  to  injure,  or  a 
neglect  so  wanton  as  to  demand  the  severest  punishment,  and  it  is  ut- 
terly uncertain  what  the  result  of  the  injury  will  be,  a  verdict  for  ten 
thousand  dollars  will  be  deemed  to  be  the  result  of  prejudice  or  undue 
sympathy,  and  will  be  set  aside  as  excessive.  LouiaviUe  etc  R  R.  Co.  v. 
MiiMgue,  378. 

4.  Refusal  to  Reopen  Case  for  Further  Etidbnoi  No  Abubs  or  Du- 
oretion  when.  —  The  refusal  of  a  trial  court  to  reopen  a  case,  after  the 
elose  of  the  trial,  for  the  purpose  of  allowing  additional  evidence  t«  be 
introduced,  is  not  an  abuse  of  discretion,  where  no  excuse  is  shown  for 
not  having  produced  the  evidence  at  the  triaL  Consolidated  Nat.  Bank 
T.  Paei^  UoaH  3.  S.  Co.,  86. 

See  Appkal,  II;  Damaqbs,  14;  Judombntb,  IS;  TmiAL,  5,  12. 

NOTARIES  PUBLia 
SxroKTioN,  Taking  Notarial  Fees  fob  Pbbmatubb  Protbbt  b  hot.  — 
Where  a  notary,  in  ignorance  of  the  law,  makes  a  premature  protest  of 
a  note,  and  for  so  doing  takes  the  ordinary  and  usual  fees  charged  for 
protesting,  such  taking  is  not  extortion  within  the  meaning  of  the  orim- 
inal  statute,  nor  can  the  amount  paid  be  recovered  bacW,  the  payment 
having  been  voluntarily  made.  Hhshfield  v.  Fori  Worth  NaL  Bank^  660l 
See  Imsuravob,  6;  LibbL|  1. 
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KoncB. 

8««  Ckatrt.  Mortoaobs,  S-5;  Corporatiows,  7-10;  Eqititt,  C,  7; 
TML,  I,  2;  ExKcuxioN,  6;  Iiis(7BAM0>,  6;  Railroads,  10. 

NUISANCK 

1.  Strkbts  avd  Hiqhwats.  — A  Fkruamknt  Obstrvctiok,  SnoH  as  Trkrs, 

staodiag  within  a  sidewalk  or  traveled  street,  coastitutei  per  $e  a  pnblie 
naisance,  which  may  be  summarily  removed  by  direetioa  of  tha  common 
cooncil  of  a  municipality.     Chase  v.  Oshkoth,  898. 

2.  Statutory  Nulsancr  —  Common-law  Rkmsdt  for.  —  When  a  statute 

has  declared  that  certain  acts  constitute  a  nuisance,  and  that  any  person 
intentionally  doing  them  shall  be  deemed  guilty  of  a  misdemeanor,  the 
common  law,  if  an  individual  is  injured,  will  supply  a  civil  remedy, 
though  the  statute  gives  none.  Columbus  etc  Coal  etc  Co.  w.  T'tteier,  62S. 
Sec  Municipal  Corporatiohs,  24,  27. 

OATH. 
See  Trial,  3,  4. 

OFFICERS. 

1.  Powrr  to  ApponfT,  wot  Exclusivrlt  Exbcutive,  bxtt  mat  bi  Exs»> 

CI8KD  BT  Lboislature.  —  The  power  to  appoint  to  ofQce  is  not  a  power 
belonging  exclusively  to  the  executire  branch  of  tiic  goremment  of  Ore- 
gon, but  may,  in  some  instances,  be  exercised  by  the  legislature.  State 
Oeorge,  586. 

2.  Mkmbkrs  or  Bridob  Committer,  under  "  Mbussdoritkr  Act,"  abb 

hot.  —  The  members  of  the  bridge  committee  provided  for  by  the  Oregoa 
act  of  February  18,  1891,  known  as  the  "  Meussdorffer  Act,"  are  net 
officers  within  the  meaning  of  that  term  as  used  in  the  constitution  of 
that  state,  but  mere  agents  of  the  city  of  Portland  for  the  performance 
of  certain  duties  defined  by  the  act.     State  r.  Oeorge,  580. 

3.  ELioiBiLrrr  or  Member  or  Leoislaturr  to  Sertb  or  Bridob  Com- 

MiTTEB  UNDER  "  MBUgSDOBrTBR  AcT."  —  A  member  of  the  legislature 
which  enacted  the  "Meussdorffer  Act"  is  not  disqualified  to  serve,  dnr« 
ing  the  term  for  which  he  was  elected,  as  a  member  of  the  bridge  com- 
mittee created  by  the  act,  since  the  position  of  a  member  of  that 
committee  is  not  an  office  within  the  meaning  of  the  constitution.  State 
T.  Oeorge,  586. 
Sec  Equitt,  1;  Exbcution,  3;  Homicidb,  1-3;  JuBUDionoB,  7;  Mumoi- 
PAL  CoRPORA'noNs,  30,  31;  Pboobsi,  1. 

OPTION. 
See  Chattel  Mortoaobs,  6;  Contracts,  20. 

ORDINANCES. 
See  Municipal  Corporations. 

PARENT  AND  CHILD. 
L  CusTODT  or  Child.  —  Tlie  father  is  the  natural  guardian  of  his  infant 
children,  and  m  the  absence  of  good  and  sufficient  cause,  is  entitled  to 
tiieir  custody,  care,  and  education.     Oreen  v.  Campbell,  843. 
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2.  Custody  of  Child.  —  When  a  child  ia  not  in  th«  custody  of  its  father, 
and  be  i«  seeking  to  recorer  it,  the  court  will  •xereise  its  discretioii  ao- 
•ording  to  the  facta,  cousulting  the  wishes  of  the  minor,  if  it  is  of  years 
9i  disci  etiou;  and  if  not,  exereiaiug  ita  own  judgment  as  to  what  will  be 
best  calculated  to  promote  the  interests  of  the  child,  having  due  regard 
to  the  legal  rights  of  the  party  claiming  the  custody.  Oretn  v.  Camp- 
Ml,  843. 

S.  Tbansfkb  or  Custody  of  Child  bt  Fathsr.  — Ths  custody  and  control 
of  an  infant  will  not  be  restored  to  the  father  when  he  has  transferred 
such  cujitody  to  another  by  agreement,  to  the  manifest  welfare  of  ths 
child,  unleas  be  ia  able  to  ahow  that  auch  change  of  custody  will  mate- 
rially promote  ita  moral  and  physical  welfare.     Oreen  v.  Campbell,  843. 

4.  Loss  of  Service  of  Deceaskd  Child  need  not  bs  Alleged  in  Com- 
plaint IN  Action  for  his  Death.  —  In  an  action  by  a  parent  for  th» 
death  of  his  minor  child,  the  complaint  need  not  specially  allege  ths 
loss  of  the  services  of  the  deceased.  Such  loss  ia  not  special  damage, 
necessary  to  be  averred,  but  is  a  natural  and  necessary  sequence  of  the 
death.     Morgan  v.  Souihern  Puc,  Co.,  143. 

B—  CoNTRAcrs,  3;  Damages,  4-6,  8,  9,  13,  14;  Evidencb,  8;  Fraddulbrt 
Conveyances,  8,  9;  Mastbr  and  Servant,  3;  Neolioknox,  4-6;  Ns> 
•OTiABLS  Instruments,  2;  Specific  Pekfukmanck,  5. 

PARTIES. 
8m  Appeal,    I;   Corporations  4,   II;   Creditor's   Uvtt,  1-3;   Crtmihai. 
Law,  1;  Fraudolbmt  CoMVXYANOEs,  1;  JoDOMBNTS;  JuDioiAi.  Sales,  ft. 

PARTITION. 
Sec  Judgments,  3. 

PARTNERSHIP. 

1.    IlfOORPORATOR!<   OF  UnOROANIZID    CORPORATION    WOT    LtABLB    AS  PaKV> 

mbrs.  —  Where  three  or  more  persona  execute  and  fils  articles  of  incor- 
poration under  the  laws  of  Oregon,  and  do  nothing  farther  towards 
effecting  an  organization  or  carrying  on  the  proposed  bnsiness.  they  do 
not  tliereby  become  liable  as  partners,  although  one  of  them  assumes  ths 
'.'\L>  corporate  name,  under  which  he  does  business  and  incurs  liabilities. 

Rutherford  r.  mil,  596. 

t.  Partnbrship  IK  Lands,  Assets  or,  when  Trbatbd  as  Pbrsonaltt 
IN  Equity.  —  Lands  acquired  by  a  partnership  for  partnership  nsss 
sre  partnership  assets,  and  are  treated  in  equity  as  personalty,  whether 
ths  partnership  was  formed  by  oral  or  written  agree  meat,  and  the  same 
principle  applies  when  the  object  of  the  partnershii)  is  to  deal  in  lands 
which  are  purchased  with  partnership  assets.  When  the  existence  of 
such  a  partnership  is  proved,  the  rightsand  obligations  of  the  respective 
partners  are  to  be  determined  upon  the  same  principles  and  with  the 
same  results  as  in  other  partnerships.     Bate$  r.  Bahcock,  133. 

t.  Paktnkbhhip  in  Lands  — Allegations  as  to,  in  Complaint.  —  An 
allegation  in  a  complaint  that  the  defendants  agreed,  upon  certain  terms, 
to  become  equal  partners  with  the  plaintiff  in  certain  lands,  shown  by 
Other  allegations  of  the  complaint  to  have  been  held  by  the  plaintiff 
upon  a  dry,  naked  trust  for  third  parties,  and  to  have  been  purchased 
from  the  beneficiaries  and  transferred  to  another  person  as  truntee  for 
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plaintiff  and  defendants,  does  not  neeessarily  imply  an  agreement  for  » 
conveyance  from  him  to  them,  and  taken  in  connection  with  other  aT«r« 
ments  of  the  complaint,  that  they  were  to  share  equally  all  sams  re> 
ceived  for  the  property,  and  all  profits  and  losses  accruing  on  account 
thereof,  shows  that  the  agreement  was  for  a  partnership  in  the  profits 
that  might  result  from  dealing  in  the  lands,  and  had  no  necessary  rela- 
tion to  the  ownership  of  the  land.     Bat«s  v.  Babcoch,  133. 

A.  SiATUTK  OF  Frauds  No  Dbfknsk  to  AcrrioN  for  Division  of  P&ocekds 
OF  Salk  of  Lands  bt  Partnership.  — In  an  action  for  a  division  of 
the  proceeds  of  a  sale  of  lands  made  under  an  oral  partnership  agree- 
meut  for  dealing  in  lands,  the  statute  of  frauds  is  no  defense,  and  the 
same  principles  that  apply  to  such  an  action  are  applicable  in  an  action 
to  subject  lands  which  have  become  a  portion  of  the  assets  of  such  a 
partnership  to  a  sale  and  distribution  of  the  proceeds  among  the  part- 
ners, under  the  direction  of  a  court  of  equity.     Bates  v.  Babcock,  133. 

-S.  Trust  Rksultino  by  Operation  of  Law  in  Lands  Acquirkd  bt.  — 
If,  upon  sufficient  evidence,  a  partnership  between  parties  for  dealing 
in  lands  is  proved,  they  will  have  an  interest  in  the  land  which  fornts  a 
portion  of  the  assets  of  the  partnership,  resulting  by  operation  of  law  as 
an  incident  to  such  partnership,  but  that  fact  will  not  constitute  a  rea- 
son for  excluding  parol  evidence  to  establish  the  existence  of  the  part- 
nership.    Bates  V.  Babcock,  133. 

«.  Source  of  Title  to  Assets  not  Inquired  into  nr  Sbttlino  Aooounts. 
—  A  court  of  equity,  in  settling  partnership  accounts  and  converting 
the  partnership  assets,  real  or  personal,  into  money,  and  dividing  them 
among  the  partners,  never  inquires  into  the  source  of  the  title  to  such 
assets,  or  in  whose  name  they  are  held.  Bates  v.  Babcock,  133. 
See  Contracts,  25,  26;  Insurance,  4;  Mechanic's  Lien,  4. 

PAYMENT. 
See  Assignments;  Associations,  2;  Chahpertt;  Chattel  MoRTOAan,  6; 
Contracts,  6;  Corporations,  1,   12,  13;  Evidekoe,  10,    11;  Fraud- 
ulent CONVETANCES,    5,    6;    LIMITATIONS   OF   ACTIOHS,   9;    NEGOTIABLE 

Instruments,  10;  Notaries  Public;  Trusts,  ft-11}  Ysmook  axd 
Purchaser,  1. 

PENDENTE  LITK 
See  Actions,  1. 

PERSONAL  PROPERTY. 

iSee  Corporations.  15;  Fraudulent  Convey anobs,  2,   10,    II;  Husbavd 

and  Wife,  3;  Judicial  Sales,  3;  Partmbbshit,  2;  Trotb&. 

PLEADING. 

1.  Avbrmbnt  of  Complaint,  how  Construed.  —  The  character  and  effect 

of  an  averment  that  may  be  uncertain  in  one  of  its  clauses  is  not  limited 
to  a  construction  of  that  clause  merely,  but  the  averment  is  to  be  con- 
sidered as  a  whole,  and  in  connection  with  the  entire  complaint.  Bates 
v.  Babcock,  133. 

2.  Fraud   upon   Creditors.  — If  a  sheriff,  sued   for  converting   chattels, 

justifies  as  such  sheriff  under  a  judgment  and  execution  acjain'^t  FT.,  and 
avers  that  the  property  alleged  to  have  been  converted  was  the  prop- 
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erty  of  ?.,  and  liable  to  seizure  and  sale  nnder  the  ezecntion  against  him, 
these  averments  are  sufficient  to  allow  the  defendant  to  introduce  eri« 
deuce  tending  to  prove  that  the  transfer  from  H.,  under  which  the 
plaintiff  claimed  title,  waa  fraudulent  and  void  as  against  H.  'a  creditors. 
Welcome  v.  Mitchell,  913. 

Bb  DiMCRRER  Dkemkd  Waiveo  WHEN.  —  Where  a  general  demurrer  has  not 
been  acted  upon  by  the  court  nor  called  to  its  attention,  it  should  be 
deemed  to  have  been  waived.     Mayw  v.  Homton  etc  R'y  Co.,  679. 

^  Rks  Judicata.  —  The  party  relying  upon  a  former  adjudication  as  a  de- 
fense must  aver  the  particular  court  iu  which  the  judgment  was  ren- 
dered, and  that  the  recovery  was  upon  the  same  subject-matter  and 
•nbstantially  between  the  same  parties  as  the  suit  in  which  the  defense 
of  res  judicata  is  made,  and  that  the  judgment  is  in  full  force;  bat  a  fail- 
are  to  aver  the  date  when  such  judgment  was  rendered  will  not  vitiate 
an  answer.     Thomat  v.  Thomaa,  483. 

8m  Appeal,  7,  8;  Cjomtracts,  16-18,  20;  Corporations,  6,  14;  Damaqss, 
14;  Equity,  2,  6,  7;  Estoppel,  4;  Evidence,  9;  Execution,  7;  Fraud; 
iNjuNcnoN,  2,  8,  13;  Insurance,  12;  .Tudoments,  9, 18;  Libel,  2;  Mar- 
xiAOB  AMD    DnroRCs,   3;    Parent  and  Child,   4;    Partnuubuii>,  3; 

VXIIDOR  Alio  PHROHASER,    1,    % 

PLEDliE. 
See  Corporations,  1. 

POSSESSION. 
8m  OoimAon^  11}  Fraudulent  Conveyances,  10,  11;  Sriomo  Pkrvobm* 

▲NOR,   1. 

POWER  OF  SALE. 
See  Equitv,  4. 

PREFERENCBS. 
See  lN.soLVRNcr,  2. 

PRESENTMKNT. 
8m  NsaoTiABLB  Instruurmq,  IOl 

PRESUMPTION. 
8m    Aornot,  7}    Altrration  op  Instrumrntb;    Apprai.,    4;    Drrm,    4} 
Fraudulrnt  Convbtances,  12;  Insane  Persons,  1)  Irsuraro^  \Q\ 
JuiMMmNTi,  8;  Limitations  op  Actions,  9;  Trial,  X 

PRINCIPAL  AND  AOKNT. 
See  AOKNCT. 

PRIVITY. 
8m  Judgments.  4 

PROBATE  COURTS. 
See  JuDOMENis,  22. 
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PROCESS. 

i  tnyici  or,  ufon  Formoh  Cobporatiok  cannot  bb  Mad«  itpoh  Clsbk 
IN  ITS  Stobi.  —  A  person  employed  by  a  foreign  mining  corporation  in 
the  capacity  of  a  clerk  in  a  store  belonging  to  it  is  not  the  managing 
agent  or  cashier  of  the  corporation  upon  whom  summons  may  be  served, 
within  the  meaning  of  section  542  of  the  California  Code  of  Civil  Proce- 
dure, although  he  has  the  custody  of  money  belonging  to  the  corpora- 
tion, and  it  is  a  part  of  his  duty  to  keep  the  accounts  of  the  men 
employed  in  the  mine  from  data  furnished  him  by  the  superintendent, 
and  to  pay  them.  The  word  "  cashier,"  in  that  section,  refers  to  an  ex- 
ecutive officer  of  the  corporation,  —  as  the  ca-ihier  of  a  bank,  —  and  not 
not  to  a  simple  employee,  who  is  not  a  managing  agent.  Blanc  t.  Fajf 
matter  Mining  Co.,  149. 

2.  Publication,  when  Authobizbd.  —  An  Affidavit  fob  Pdblication 
of  summons  which  recites  that  the  action  is  brought  to  foreclose  a 
mortgage  on  real  estate  in  a  certain  county,  that  the  defendant  is  a 
non-resident  of  and  absent  from  the  state,  and  cannot  be  served  with 
■nmmons  therein,  is  sufficient  to  authorize  service  by  publication.  Tay- 
lor T.  CooU,  426. 

8.  Sbbvicb  bt  Publication  may  bb  Pbovsd  by  the  affidavit  of  the  book- 
keeper of  the  newspaper  company  publishing  it,  or  by  the  affidavit  of 
any  other  person  having  actual  knowledge  of  the  facts,  and  snob  proof 
is  sufficient  on  collateral  attack.     Taylor  v.  Coots,  426. 

4i  Publication. — Service  of  summons  upon  a  non-resident  defendant  by 
publication  for  one  week  longer  than  is  required  by  statute,  and  in  the 
mode  prescribed  thereby,  is  sufficient.     Taylor  v.  Coots,  426. 
S«e  Attaohmbnt,  2,  3;  Judgments,  16,  17,  19,  27;  JuBisDionoir. 

PROMISSORY  NOTES. 
S«e  Nbootiablb  Instkumknts. 

PROOFS  OP  LOSS. 
See  Insurance,  11,  14,  16. 

PROPERTY  RIGHTa 
See  Corfobations,  5. 

PROTEST. 
8m  DiJuaa^  11|  Lnn.,  1;  Nbootiablb  iNSTKimin^  10^  11;  NovABm 

POBLia 

PUBLICATION. 
17,  19;  Jurisdiction,  S-6;  PloaM%  t-C 

PUBLIC  LANDS. 
See  Taxes,  1. 

PUBLIC  POLICY. 
Bee  Champerty;  Contracts,  22;  2S. 
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RAILROADS. 

L  OsNMOir  CAKRinM.  —  A  Railway  CoRPORATio^f  Reckiviho  Cars  moit 
A  CoMNicrnia  Lixb  of  road  for  tranaportatiou  over  iu  liae  becomes,  ia 
th*  abauios  of  a  apooial  oootraot,  a  oominon  carrier  of  the  cars,  as  well 
M  •£  tha  freight  therein.  Peoria  «te.  R'y  Co.  r.  UniUd  Suues  Jtoiii»§ 
Stock  Co..  84S. 

S.  Ooiofoii  Carrikr,  SvsFBifSioR  or  Ltabilitt  or.  —  If  a  railway  corpo- 
ration receives  oars  to  b«  delivered  to  the  oonsigneea  of  the  freight 
therein,  to  be  by  the  latter  nnloadad,  after  which  the  cars  are  again  to 
be  taken  poeaeasion  of  and  transported  to  a  storage-yard,  such  cara, 
while  being  unloaded  by  tha  oooaignees,  are  not  in  poaaeasion  of  the 
railway  corporation,  and  the  liability  of  the  latter  as  a  common  carrier 
ia  scspended,  and  it  is  not  therefore  liable  for  the  loss  of  the  cars  by  fire, 
withont  ita  fault,  while  in  posaession  of  tha  oonsignaea.  Ftoria  ttc  Iff 
Co.  T.  OmUd  StaUa  RolUng  Stock  Co.,  348. 

Ik  Pdrcbasi  or  Tickct  BsruBS  Emtkrino  Train  ia  not  naeeasary  to  ooo- 
stitnte  a  person  a  passenger.     Norfolk  etc.  R.  R.  Co.  v.  Oroteehte,  718. 

4.  DoTT  TO  Passbnobrs.  —  A  common  carrier  of  passengers  by  rail  is  bound 
to  treat  tham  properly  and  carry  them  aafely,  thongh  not  as  an  insurer, 
•ad  must  protect  them  against  injury  from  tha  negligence  or  willful  mis- 
eoudnot  of  its  servants  while  performing  the  oontract  to  carry,  and' 
from  the  negligence  or  willful  wrong  of  their  fellow- paasangers  or  stran* 
gars,  so  far  as  practicable.     Oillingham  r.  Ohio  etc  R.  R.  Co.,  827. 

§k  Cars  Dob  to  Passkngbrs.  —  Railroad  companies,  as  to  thair  paasangers, 
•ra  bound  to  the  exercise  of  the  utmost  care  and  akill  which  prudent 
paraona  would  be  likely  to  exercise  aa  to  themselves  under  like  circum- 
stances.    Louisville  etc.  R.  R.  Co.  v.  Minogue,  878. 

C  DoTT  TO  Hold  Train  fur  Onb  Assistino  Passknobr.  —  Whera  one  enters 
a  railway  train  merely  to  render  necessary  assistance  to  a  passenger,  in 
oonformity  to  a  practice  approved  or  acquiesced  in  by  the  carrier,  upon 
ita  implied  inviution,  and  with  knowledge  of  his  purpose,  it  is  bound  to 
kold  the  train  a  reasonable  time  to  enable  him  to  render  snob  service 
and  to  leave  the  car.     Little  Rock  etc.  R'y  Co.  v.  Lawton,  48. 

7.  DoTT  TO  Hold  Train  for  Party  Assistino  Passbnobr  —  NoncB.  —  One 
who  enters  a  railway  tram  uterely  as  an  escort,  and  to  render  neoeaaary 
aaaistance  to  a  passenger,  without  notice  to  or  the  knowledge  of  the 
train-men  aa  to  his  purpose,  cannot  recover  for  injury  suatainoil  in  leav- 
ing the  train,  by  reason  of  a  failure  to  hold  it  a  reasonable  time  to  eoaMa 
hiin  to  accomplish  his  purpose  and  to  leave  the  train.  Littk  Rock  tU. 
R'y  Co.  V.  Lawton,  48. 

lb  Duty  ahd  Liability  to  Ksoobt  or  PASitBiioBR.  —  A  person  who  enUra  a 
railway  car  merely  as  the  necessary  escort  to  a  paueo^fr,  with  the 
knowledge  of  tha  train-men,  enters  upon  an  implied  inviution.  which 
antitles  him  to  ordinary  care  from  the  carrier,  and  to  recover  for  any  injury 
caused  by  ita  omiasion;  but  he  cannot  recover  unlaas  he  proves  that  the 
injury  waa  cauacd  by  the  nagligenoe  of  the  oarriar.  UUU  Rock  ate.  R'f 
Co.  ▼.  Lawtom,  48. 

H  RioHT  or  Escort  to  Ehtbr  Car*.  —Whera  the  railway  enployeae  ap«>a 
a  train  offer  all  necessary  asaiatanca  to  a  paa»anger.  his  eacort  ha»  no 
right  to  enUr  the  cars  merely  aa  aa  saoort,  and  the  carrier  owes  the  iat. 
Ur  no  duty,  except  to  refrain  from  wiUfal  or  waatoa  injury  ••  kta. 
LiUle  Rock  etc  R'y  Co.  v.  Lai^o%  4t. 
AM.  ST.  Kir..  Vol.  XXIX.  -M 
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10.  Regulations  —  Notice  to  Trespassers.  —  A  notice  that  all  persons  not 
having  business  with  a  railway  companj'  are  positively  forbidden  to  ea- 
ter any  of  its  cars  does  not  apply  to  a  person  who  attends  a  passenger  to 
render  necessary  assistance.     Little  Rock  etc,  S'y  Co,  v.  Lawton,  48. 

11.  Liability  for  Willful  Act  of  Employee  —  Expulsion  o»  Trespasser. 

—  A  railroad  company  is  liable  for  the  willful  wrong  of  its  employee  in 
expelling  a  trespasser  from  its  freight  train  while  in  motion,  to  his  injury, 
only  upon  clear  proof  that  the  act  was  done  by  such  employee  in  the 
coarse  of  his  employment  and  within  the  scope  of  his  authority.  Besa  v. 
Chempeake  etc.  R,  R.  Co.,  820. 

12.  False  Imprisonment  of  Passenger.  — A  common  carrier  of  passengers 
by  rail  is  liable  in  exemplary  damages  for  the  arrest  and  false  imprison- 
ment of  a  passenger,  without  reasonable  or  probable  cause,  made,  or 
caused  to  be  made,  by  its  conductor  in  charge  of  the  train  during  the 
execution  of  the  contract  to  carry,  although  such  act  on  the  part  of  the 
conductor  was  entirely  unauthorized  by  the  company,  and  was  purely 
personal  to  himself.     Oillingham  v.  Ohio  etc.  R,  R.  Co.,  827. 

13.  Negligence.  —  One  Who  Atpempts  to  Rescue  a  Person  Placid  in  a 

Position  of  Immediate  and  Deadly  Peril  through  the  neglijjence  of  a 
railway  company,  and  who  is  himself  injured  in  such  attempt,  may  recover 
of  such  corporation  for  the  injury  so  suffered,  if,  when  considered  in 
connection  with  the  emergency  under  which  he  was  called  to  act,  and 
the  confusion  attending  it,  the  jury  is  of  the  opinion  that  his  conduct 
was  not  negligent.  Pennsylvania  Co.  v.  Langendorf,  553. 
,  14.  Injury  to  Employee  —  Evidence  of  Contributory  Neglioence.  — 
When  a  railroad  emploj'ee  engaged  in  the  company's  yard  is  struck  and 
killed  by  a  switch-engine,  alleged  to  have  been  running  at  an  unlawful 
rate  of  speed  at  the  time  of  the  accident,  evidence  that  it  was  the  uni- 
versal custom  in  that  yard  to  run  switch-engines  faster  than  the  lawful 
rate  of  speed,  and  that  the  deceased  well  knew  it,  is  admissible  on  the 
question  of  his  contributory  negligence,  in  an  action  against  the  com- 
pany to  recover  for  the  injury.     Abbot  v.  McCadden,  910. 

16.  Receiver  —  Railway  in  Hands  of.  Liable  for  Injury  to  Employee. 

—  A  railway  company  is  liable  for  damages  for  personal  injuries  inflicted 
upon  an  employee,  by  reason  of  negligence,  while  the  road  was  in  the 
hands  of  a  receiver,  where  the  road  has  been  returned  to  the  company, 
improved  by  the  expenditures  made  by  the  receiver.  Texas  etc.  R'y  Co. 
V.  Brick,  675. 

18.  Municipal  Corporations  —  Streets  —  Rights  of  Railroads  therein. 

—  The  right  given  to  a  railroad  corporation  by  a  mnnicipality  to  lay 
down  and  use  tracks  in  one  of  its  streets  is  subject  to  the  general  right 
of  the  public  to  use  the  same  street.  The  privilege  conferred  upon  the 
corporation  is  not  exclusive,  but  must  be  shared  in  common  with  the 
general  public.     Chicago  etc.  R.  R.  Co.  v.  (^uiucy,  334. 

17.  Vestkd  Right,  Grant  or  Franchisb  foe  Strekt-railwat  Bbooxbs, 
WHEN.  —  When  the  grant  to  a  company  of  a  street-railway  franchise 
has  been  duly  accepted  and  acted  upon  by  the  company,  it  becomes  a 
vested  right  or  perfected  contract  which  cannot  be  subsequently  repealed 
or  impaired  by  the  body  or  authorities  that  made  it,  provided  there  is 
no  constitutional  prohibition  to  the  granting  of  such  special  privileges 
by  the  legislature  or  under  iU  authority.  Mayor  v.  Houston  etc  R'y 
Co,,  679. 
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18.  Gkaitt  or  Frawchisb  to  Street-railwat  Company  not  Exolusivk. 
—  A  grant  by  a  city  to  a  atreet-railway  company  of  a  right  to  oonstruofc 
and  maintain  a  street-railway  along  and  upon  its  streets  does  not  confer 
an  exclusive  privilege,  nor  prevent  the  city  from  extending  similar  privi- 
leges to  other  railway  companies.  Subject  to  the  right  of  the  railway 
company  to  an  easement  iu  the  streets  to  the  extent  to  which  the  streets 
are  occupied  for  that  purpose  by  its  tracks,  switches,  and  tnrnoats,  the 
city's  dominion  over  the  streets  remains  unchanged  and  unimpaired,  and 
is  as  full  and  complete  for  sll  purpoaes  as  it  was  before  the  grant  was 
made.  Such  a  grant  is  not,  therefore,  void  on  the  ground  thai  it  con- 
fers an  exclusive  privilege.     Mayor  v.  Houston  etc.  R'y  Co. ,  679. 

See  Carriers,  2;  Constitctioms;  Exxcctiom,  4;  Injcmction,  4;  iNTBRSTATa 
CioHiiBROS,  3;  Municipal  (Jorposations,  10,  12-14,  16;  NaouaBNOB, 
2,  3,  6,  8;  New  Trial,  3. 

RAPBL 
See  Marriaqb  and  Diyobcb,  S. 

RATIFICATION. 
See  Municipal  Corporatiomi,  31. 

REAL  PROPERTY. 

1.  Latbbal  Sxtpport  —  Right  to,  hat  be  Aksbrtbd  aoaihr  Mcnioio 
PALITT.  —  The  right  of  an  adjoining  private  owner  to  lateral  support 
may  be  asserted  against  a  municipality  making  excavations  in  altering 
the  grade  of  a  street  as  wtil  aa  against  a  private  individoaL  Steartu  r. 
Richmond,  758. 

8.  Lateral  Support  —  DAMiOBS  tor  Removal  or. — Every  land-owner  is 
entitled  to  lateral  support  for  his  soil  as  against  the  adjoining  soil, 
whether  it  is  owned  by  the  public  or  a  private  person,  and  may  recover 
damages  directly  resulting  from  the  removal  of  such  support.  SUams 
V.  Richmond,  7S8. 

8m  Adtbrsb  PossEasiON,  6;  Contracts,  4,  7.  11,  25,  26;  Ccvtom,  2;  Evi- 
DBNCB,  10,  11;  Fraudolbnt  Convbtancbs,  9;  Judicial  Salbb,  6;  Land- 
bOBD  AND  Tenant,  4;  Limitations  or  Actions,  4;  Mibbs;  Paktnbbsxip, 
8;  SPBOino  Pbrpormajmjb,  1-3,  Taum,  10. 

REALTY. 
8m  Rbal  Propbbtt, 

RECEIVERS. 
1m  Kzboution.  4;  Railboam^  Vk 

BHOONVENTION. 
Im  Jdoombrts,  U^ 

RECORD. 
8m    kmootknmm,    t?   Cokporatioiih,    2;    Estopfbl,    ft   WnwmKom,  19| 
Frauoulbnt  Convbtancbs,  9;  Judhment,  1,  2;  Marbiaqb  and  Di- 
vorce. 3;  Trial,  4. 


• 
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*  REDEMPTION. 

8m  Judicial  Salis,  4, 

REFORMATION. 
Sae  MisTAKB,  2. 

RELEASE. 
8m  Ouank  IfovraAOBS,  2;  Jurisdiction,  4;  NxooTUKa 

REMAINDERS. 
8m  Estates,  2-4;  Husband  akd  Wm,  L 

RENTS. 
8m  ftnaviOM  avb  ANaMisTBATORs,  3;  Judioial 
AND  Tenant,  2-4. 

REPRESENTATIONS. 
8m  Assignmbnt,  1;  Iksubamo%  fc 

RESCISSION. 

Im  TiNDOR  and  PUROHAiIBB,    1,  & 

RES  GEST^ 
8m  Btidbnoe,  5;  HoMioisi,  i^ 

RES  JQDIOATA. 
Im  Judombnts,  16;  Pi.badui«,  4 

lUESTRAINT  OF  TRADB. 
8m  Contracts,  21-24. 

RESTRICTIONS. 
8«e  BviDBNCB,  4i 

RETROACTIVE. 
8ee  AssociATioNa,  S. 

REVIVOR. 
fM  bwTATioNB  or  Aonaa%  ft 

REVOCATION. 
8«e  Equrt,  4. 

RIPARIAN  RIOH18. 

8m   WATXBOOVRSn. 

SALES. 
8m  OUTtmL  Mmmuobs,  S-6;  Contracts,  18;  "DAMAmwM,  1-8|  Ikmiotors 

AND  ADsnNiarRATORs,  1;  Fraud,  1;  SPBomo  Pbrtormamo^  2:  Tradb- 
marks;  Trusts,  4;  Vendor  and  Purchasbr. 
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SEARCHER  OF   RECORDS. 
8m  Limitations  of  Actions,  2,  4* 

SELF-DEFENSE. 
See  HouiciDK,  4,  9,  10,  17. 

SEPARATE   PROPERTY. 
8m  Husband  and  Wir%  1^  4» 

SEQUESTRATIOK 
See  Execution,  4. 

SERVANTS. 
See  Master  and  SkbtaIK 

SERVICES. 
See  Damages,  8,  9l 

SETTLEMENTS. 
See  AssiQNMKMT. 

SEWERS. 

8m  MciriCIPAL  CO&FORATIONI,  11^  fl^  Mk 

SHERIFFS. 
8m  DAitAon,  10;  Judicial  Salu,  3^  4;  PlM>imr%  1^ 

SLANDER. 
8m  Libsu 

SPECIFIC  PERFORMANCE. 

Statutb  or  Fbaud*  —  Part  Pbrforhanck.  —  Possnsmr  li  aa  mI  of 
pari  performance  aa  to  both  parties  to  an  agreement  relating  to  real 
property,  and  entitlea  both  to  relief  by  the  ipecifio  performaoM  of  aach 
agreement.     CtUler  v.  Babcoci,  882. 

SpK.ciric  Pbkformance  or  an  Aoreeubnt,  BirrBRiD  ihtobttrb  Pitr. 
OHASBRa  of  different  parcels  of  real  property,  not  to  dm  it  for  the  sale 
•f  intoxicating  liquors,  will  be  enforced  against  one  of  them,  though 
■ome  of  the  parchasers  have  sold  their  lots  to  grantees  who  are  not 
boand  by  the  agreement,  if  none  of  aach  grantees  bava  io  faot  riolated 
It.     Hall  V.  Solomon.  218. 

Parol  Aoreemknt  concbrnino  Purchaab  or  Land.  —  A  parol  agree- 
ment  between  two,  that  land  is  to  be  purcliaaed  by  one  for  tha  joint 
benefit  of  both,  cannot  be  specifically  enforced  by  one  of  them,  who 
faila  to  clearly  prove  that  he  has  complied,  or  offered  to  oomply,  with 
the  conditions  of  the  contract.     RofA>ina  v.  Kimhall,  45. 

Statutb  or  Frauds  — Judicial  Sale  — Aorbbmbnt  to  Purohasb  ros 
▲HD  Contbt  to  Ubfenpant.  — If  an  oral  agreement  is  made  Instween  a 
mortgagor  and  a  mortgagee,  that  for  the  purpose  of  cle.iring  the  title  to 
the  property  mortgaged  the  mortgage  shall  be  foreclosed  and  the  prom. 
iMa  purchased  by  the  mortgagee,  and  that  certain  portions  shall  be  bj 
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him  conTeyed  to  the  grantee  of  the  mortgagor  and  the  residue  to  the 
mortgagor  himself,  and  pursuant  to  the  agreement  a  foreclosure  is  had 
»nd  a  sale  thereunder  made  to  the  morti^agee,  who  conveys  to  the 
grantee  of  the  mortgagor  as  agreed,  and  also  permits  the  mortgagor  to 
remain  in  possession  of  the  other  parcels  for  many  years,  hut  refuses  to 
convey  on  demand  to  the  mortgagor,  the  latter  is  entitled  to  a  decree 
requiring  such  conveyance  to  be  made.  Such  mortgagee  is,  under  the 
circumstances,  a  trustee  ex  maleficio,  whom  equity  wiU  compel  to  per- 
form hi«  truats.  Cutler  v.  Bahcock,  882. 
5.  Statute  of  Frauds.  —  A  Parol  Agreement  betwebn  a  Mothee  and 
A  Childless  Codple,  to  the  efifect  that  if  she  will  give  them  her  infant, 
and  surrender  all  right  to  its  custody,  and  forever  conceal  from  it  the 
fact  of  her  motherhood,  they  will  adopt  and  keep  such  infant  as  their 
child  and  heir,  and  that  at  their  death  it  shall  succeed  to  all  their  prop- 
erty, will  not  be  specifically  enforced  in  equity,  though  the  mother  sur- 
rendered her  child  as  stipulated,  and  it  was  received  by  the  couple  and 
raised  as  their  child  and  given  their  name  and  resided  with  them  until 
married  with  their  consent,  the  child  on  its  part  performing  all  the 
duties  usually  performed  by  an  afifectionate  child  for  and  towards  its 
parents.  These  various  acts  cannot  be  regarded  as  a  part  performance 
of  the  contract  sufficient  to  take  it  out  of  the  statute  of  frauds,  because 
they  are  not  necessarily  referable  to  it,  but  are  acts  such  as  may  have 
been  prompted  merely  by  benevolence  and  affection.     Shahan  ▼.  Swan, 

517. 

See  Agemct,  3;  Contbacis,  4,  9. 

STATES. 
See  Didioation;  Eminent  Domain,  9;  Evidence,  10,  11;  Ihtirstats  Ck>M- 
■OBO;  Jdsisdiction,  4;  Municipal  Ck)BPORATioNs,  1,  7;  Statdtbs,  1. 

STATUTE    OF   FRAUDS. 

See  OoKTRACTS,  4-11,  25,  26;   Deeds,  3;   Fraudulent  CoNVETAKoaa,  10; 

Pabtnibshif,  4;  Specific  Pbreormance,  5;  Tbusti,  L 

STATUTE  OF  LIMITATIONS. 
See  Limitations  of  Aotioms. 

STATUTES. 

L  OowwiTOTioifAi.  Law  —  Ferry  Franchise  —  Vested  Riohts  iw.  —  The 
grant  of  a  ferry  franchise  creates  a  vested  property  right,  alienable  and 
descendible,  of  which  the  state  has  no  power  by  statute  retroactive  in 
its  operation  to  divest  the  grantee  or  his  vendee,  or  prevent  the  full  en- 
joyment of  it  by  either,  for  the  sole  cause  that  he  is  a  non-resident  of 
the  state.     Du/our  v.  Stacey,  374. 

%,  Intoxicating  Liquors  —  Construction  of  Statute  FoRBrDDiNO  Manu- 
FAcruRB  OF.  —  A  statute  prohibiting  the  manufacture  for  sale  or  sale  of 
intoxicating  liquors  within  the  state,  except  for  certain  purposes,  and 
then  only  by  persons  holding  permits,  includes  the  manufacture  and 
sale  of  beer  in  that  state  by  a  person  not  having  a  permit,  although  it  is 
manufactured  and  sold  there  for  the  sole  purpose  of  being  transported 
to  another  state.     Tredway  v.  RiUy,  447. 
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&   iMTKItSTATB   COMHKRCS,    LiQUOB  LaW,    WHBS    KOT    ReGULATIOIT   OF. — A 

•iatnte  prohibiting  th«  manufacture  for  sale  or  sale  of  intoxicating  liquor 
within  the  state,  except  for  certain  purposes,  by  persons  holding  a  per- 
mit, includes  the  manufacture  and  sale*  of  beer  within  the  state  by  a. 
person  not  holding  a  permit,  although  it  is  manufactured  and  sold  solely^ 
for  the  purpose  of  transportation  to  another  state;  and  such  statute  ia 
not  void  as  an  attempt  to  regulate  interstate  commerce.  Tredvoay  t. 
Rilfy,  447. 
8e«  Attachmbnt,  4;  Chattel  Mortgaoes,  3,  4;  Contracts,  12;  Corporao 
TioNs,  12,  13;  Debtor  and  Creditor,  2;  EIstates,  3;  Execution,  4- 
6;  Fraudulent  Conveyances,  10;  Homicide,  16;  Insolvency,  2;  Is* 
terstatb  Commerce,  3;  Judgments,  26;  Jurisdiction,  6,  6;  Limita- 
tions or  Actions,  1;  Mechanic's  Lien,  1,  3;  Municipal  Corporations, 
20;  Negotiable  Instruments,  10;  Nuisance,  2;  OrrioBBs,  2,  3;  Pro- 
cess, 1,  4;  Telephone  Companies. 

STEAMSHIP  OOMPAimSS. 
S«e  Corporations,  7. 

STOCK. 

8m  Attaohimht,  4;  Corporations;  Executioit,  2,  S;  FftAVDVLxm  Ck»- 

tsyanobs,  5,  9;  Judgments,  9,  lOi. 

STREETS. 
8m  Adtersi  Possession,  6;  Agency,  8;  Appeal,  8;  Dedioatioit;  SHiNBirr 
Domain;  Highways;  Municipal  Corporations,  10-22;  Nuisance,  1} 
Raiuioads,  16-18;  Real  Property,  1;  Telephone  CoicPAHUi. 

SUBROGATION. 
8m  Judicial  Sales,  1,  2. 

SUICIDE. 
See  Insane  Persohs. 

SUMMONS. 
See  Pbocess. 

SUNDAY. 
Sm  Interstate  Commerce,  3;  Negotiable  Invnoimra^  lit  IL 

SURffrYSHIP. 
8««  Chattel  Mortgages,  2;  Oua&avtt. 

8URPLUSA0B. 

8m  CONTRACrS,  18. 

TAXES. 
L  PVBLIO  Laitds.  —  After  a  final  homestead  o«rttfieat«  to  poUfo  lands  hM 

W«n  iuu«d,  entitling  the  holder  to  a  patent,  the  lands  are  SBbJMt  Is 
state  taxation,  although  the  patent  has  not  yet  issued.  BureKam  w. 
Terry,  42. 
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2.  Tax  Deed — Descrtption'.  — A  tax  deed  to  part  of  a  tract  of  land  sold 
for  taxes  due  upon  the  whole,  which  indicates  the  corner  of  the  legal 
Bobdivision  from  which  the  part  sold  was  taken,  and  the  number  of  acres 
in  the  part,  is  sufficient  as  to  description.     Cocks  v.  Simmom,  28, 

%,  Tax  Sale  —  Validity.  — Where  different  sections  of  land,  severally  as- 
sessed, are  sold  in  a  body  for  the  sum  of  the  taxes  due  upon  all,  the  sale 
and  tax  deed  thereunder  are  absolutely  void.     Cocks  v.  Simmons,  28. 

4,  Exemption  trom,  fob  Public  Services.  —  An  exemption  from  taxation 

in  consideration  of  public  services,  to  be  constitutional,  must  be  made  in 
<  onsideration  of  services  rendered  or  to  be  thereafter  rendered,  and  they 
must  be  expressed  in  the  act  making  the  exemption,  or  in  the  act  to  which 
that  act  is  an  amendment.  Commonwealth  v.  Mahihhen,  382. 
6.  Exemption  —  Property  op  Municipal  Corporation. — The  property  of 
a  municipal  corporation  not  necessary  to  the  exercise  of  its  municipal 
governmental  functions  must  be  treated  as  private  property  which  can- 
not be  exempted  from  state  taxation  except  in  consideration  of  public 
services.     Commonwealth  v.  Makibben,  382. 

5.  Exemptions.  — Water-works  op  Municipal  Corporation,  constructed 

and  operated  for  the  convenience  and  profit  of  its  citizens,  and  not  ne- 
cessary to  the  exercise  of  its  municipal  governmental  functions,  cannot 
be  exempted  from  state  taxation.  Commonwealth  v.  Mahbben,  382. 
See  ADVER.SB  Possession,  3,  4;  Co-tenancy;  Equity,  1;  Executors  and 
Administrators,  3;  Judgments,  13;  Legislature,  1;  Municipal  Cor- 
porations, 2-4,  7-9. 

TELEPHONE  COMPANIES. 
Municipal  Corporations  —  Streets,  Rights  or  Telephone  Corpora- 
tions THEREIN.  —  A  statutory  grant  to  a  corporation  of  a  right  to  con- 
struct telephone  lines  along  and  upon  a  public  highway  confers  the 
pririlege  subject  to  the  duty  on  the  part  of  the  corporation  of  so  changing 
and  adjusting,  when  necessary,  its  system  of  operating  its  telephone  lines 
M  not  to  curtail  the  enjoyment  by  the  public  of  the  best  modes  of  travel 
and  transportation  upon  the  streets.  Cincinnati  etc  R'y  Co,  v.  Tele- 
graph  A$a\  659. 

See  Municipal  Corporations,  10. 

TENANTS  IN  COMMON. 
See  Co-tenancy. 

TENDER. 
8m  Vxndob  and  Purchasbr,  1,  Si 

THREATS. 
See  Homicide,  4-7. 

TORTS. 
8m  Limitations  of  Acmon,  I. 

TRADE. 
See  Contracts,  21-24. 
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TRADE-MARKS. 
SALBa.  —  A  Tradi-kark  affixed  to  artiolea  muiafaetared  ai  a  particniar 
place  may  be  lawfully  aold  and  transferred  with  tha  Mtablishmeat. 
Dant  T.  Head,  369. 

Sea  CoMTBAors,  6;  Fbavs,  L 

TRESPASS. 
See  Emimuit  Domaih,  4;  IirjUNOTioir,  1,  f;  Railboam,  10,  II. 

TRIAL. 

1.  JuKT  Trial  nr  Cim.  Cass  Pkopkblt  RsFcsn>  whbk.  — When  a  salt  ia 
brought  in  May,  the  defendant  answers  in  the  following  October,  de- 
mand* a  jury  at  the  next  April  term,  bat  not  until  the  jury  docket  for 
the  term  has  been  disposed  of  and  the  jury  been  presumably  discharged, 
it  is  not  error  for  the  trial  court  to  refuse  to  place  the  cause  on  the  jury 
docket  and  allow  it  to  be  tried  by  a  jury.     Petri  r.  Fhrtt  NaL  Bank,  657. 

S.  Ihtasiom  or  PRomiOB  of  Jitrt.  —  Remarks  made  by  the  court,  in  the 
trial  of  a  ease,  as  to  the  credibility  of  a  witnesa,  or  as  to  the  weight  of 
any  eridence  relevant  to  the  issue,  however  inadvertently  they  may 
have  been  made,  are  an  improper  infringement  upon  the  province  of  the 
jury,  and,  when  duly  excepted  to,  are  grounds  for  assigning  error  by  the 
party  prejudiced.  The  court  may  pass  upon  the  admissibility  of  evi. 
denoe,  but,  when  admitted,  its  credibility  and  weight  are  questions  for 
the  jury.     Oamer  v.  State,  231. 

t.  ORnoiiAL  Law  — Record  or  Oath  Administerkd  to  Jury  —  Sum- 
OIIKOT  or.  — Where  the  record  in  a  criminal  case  purports  to  recite  the 
I  oath  as  it  was  in  fact  administered  to  the  jury,  and  such  oath  appears  to 
be  substantially  different  from  that  prescribed  by  law,  the  verdict  must 
be  set  aside  and  the  judgment  reversed;  but  when  the  record  does  not 
BO  purport,  but  merely  imports  that  the  jurors  were  in  fact  sworn,  with- 
out negativing  the  presumption  that  they  were  duly  sworn,  the  entry  is 
■ufficient,  and  in  better-  form  than  if  the  prescribed  oath  were  recited 
word  for  word.     Oamer  v.  State,  231. 

4.  Crimikal  Law  —  SorriciBNCT  or  Rkcord  or  Oath  Administkrbd  to 
JoRT.  —  When  the  record  entry  in  a  criminal  case  merely  recites  that 
the  jury  was  "duly  sworn  "  to  try  the  issue,  it  only  purports  to  state,  and 
is  intended  to  state  merely,  that  the  jury  was  sworn  according  to  the 
formula  prescribed  by  law  for  all  similar  cases,  and  it  is  sufficient  with- 
out reciting  such  formula  in  fulL     Oarner  v.  State,  231. 

i.  Btidxncb.  — Thx  Ordsr  im  Which  Evidknckshalx  be  Introducbd  may 
be  determined  by  the  trial  court,  in  the  exercise  of  a  sound  discretion, 
and  the  fact  that  parol  evidence  of  the  terms  of  an  alleged  contract  was 
received  before  evidence  was  offered  showing  acts  of  part  performance 
does  not  entitle  the  losing  party  to  a  new  trial  or  a  reversal  of  the  judg- 
ment, if  evidence  of  such  performance  is  afterwards  offered  and  received. 
Shahan  v.  Svnn,  S17. 

IL  WrrwRssts  IK  Oriminal  Cabxs  —  Duty  or  PROSK.ctn-ioff  to  Call.  —The 
prosecution  is  not  bound  to  call  every  witness  present  at  the  transaction 
which  is  the  subject  of  the  indictment.     J/ill  v.  CommonweaWt,  744. 

7.  WrrNR.<«8X8  in  Crimlhal  Casu  —  Rclk  fur  Callinu. — In  criminal 
triiiU  it  is  within  the  discretion  of  the  prosecution  to  say  wlut  wituessea 
it  will  call;  but  if  any  material  witness  is  not  called  by  it,  the  defense 
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may  call  him  and  compel  his  attendance,  and  it  is  within  the  discret-on 
of  the  trial  court  to  call  any  witness  present  at  the  traiisaotii>n,  or  wlioso 
name  is  on  the  indictment,  not  called  by  the  prosecution,  and  when  so 
called,  the  witness  may  be  examined  and  cross-examined  by  botli  sides. 
Hill  V.  CommonwtaUh,  744. 

i.  lMSi'BUCTI0N3  TO  JtJRY  ON  ABSTRACT  PROPOSITIONS  OF  LaW  IMPROPER. 
—  It  is  not  proper  to  instruct  the  jury  upon  abstract  propositions  of  law, 
however  correct  in  themselves  they  may  be.     Bowen  v.  Clarke,  625. 

t.  Instruotioms,  whbn  Ierblevant,  though  abstractly  right,  need  not  b« 
given.     Hill  v.  CommonweaUh,  744. 

10.  FiMDiNQS  Implied,  and  may  be  Excepted  to,  when.  —  Where  findings 
are  waived,  and  no  express  findings  are  therefore  found  in  the  record, 
such  findings  on  all  matters  of  fact  in  issue  as  are  necessary  to  support 
the  judgment  of  the  court  in  favor  of  the  successful  party  are  implied, 
and  if  the  evidence  is  insufficient  to  justify  the  court  in  finding  any  ma- 
terial or  necessary  fact,  such  implied  finding  of  fact  may  be  excepted  to 
in  the  same  manner  and  with  the  same  effect  as  if  it  were  an  express 
finding.     Blanc  v.  Paymaster  MMng  Co.,  149. 

11.  Verdict  —  Incon8Istent  Findings.  —  When  any  separate  verdict  or 
special  finding  is  inconsistent  with  the  general  verdict,  the  former  must 
control  the  latter,  and  judgment  must  be  rendered  accordingly.  Ben* 
T.  Chesapeake  etc.  R.  R.  Co.,  820. 

12.  Motion  for  Continuance.  —  Failure  to  assign  a  ruling  denying  a  mo- 
tion for  a  continuance  as  a  ground  on  motion  for  a  new  trial  is  not  a 
waiver  or  abandonment  of  an  exception  taken  to  such  ruling.  Oarner 
T.  State,  231. 

13.  Motion  for  Continuancb  —  Discretion  of  Court.  —  A  motion  for  a 
continuance,  on  the  ground  that  the  counsel  for  the  accused  is  too  ill  to 
properly  conduct  the  defense,  rests  in  the  sound  discretion  of  the  trial 
court,  and  its  ruling  thereon  will  not  be  disturbed,  in  the  absence  of  an 
abuse  of  its  discretion.     Oarner  v.  State,  231. 

14.  Continuance  —  Application  for,  Properly  Denied,  when. —  When 
a  continuance  is  asked  for  the  purpose  of  obtaining  testimony  which 
could  not  avail  the  party  asking  it,  its  refusal  works  no  injury,  aad  i* 
not  error.     Herman  v.  Ounter,  632. 

See  Appeal,  5,  10,  11;  Contracts,  19;  New  Tbiau 

TROVER. 
Conversion.  —  Unqualified  Refusal  to  Deliver  Personal  Property 
to  one  entitled  to  its  possession,  based  upon  an  cissertion  of  title  on  the 
part  of  the  person  so  refusing,  is  a  conversion  thereof,  thoagh  at  th* 
time  a  delivery,  owing  to  the  situation  of  the  property,  was  imposaible. 
Hartford  Ic4  Go.  v.  Oreenvooods  Co.,  189. 

TRUSTS. 
%»  Bssultino.  —  If  real  property  is  purchased  and  a  conTeyanee  ia  taken  in 
the  name  of  one  person,  while  the  purchase-money  is  paid  by  another,  a 
resulting  trust  arises  from  the  transaction  in  favor  of  the  person  thus 
paying  the  purchase  price.  A  trust  of  this  character  does  not  depend 
upon  contract  and  is  not  affected  by  the  statute  of  frauds.  Champlin 
T.  Champlin,  323. 
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S.  SrATrTK  OF  Frauds. — If  a  grantee  of  property  devises  it  to  difiFerent 
persons,  to  be  held  in  different  proportions,  without  referring  to  any 
obligation  to  so  dispose  of  it,  such  devise,  aided  by  parol  evidence,  can- 
not establish  a  trust  in  favor  of  the  devisees  pursuant  to  an  alleged  parol 
agreement,  entered  into  before  the  land  was  conveyed  to  the  testator, 
between  him  and  his  grantor,  that  the  land  conveyed  should  be  held  by 
the  grantee  during  his  life,  and  after  his  death  should  be  divided  among 
the  grantee  and  others,  who  are  the  same  persons  named  as  devisees  in 
such  will.     ChampUn  v.  Chnmplin,  323. 

S.  Statctb  of  Pkauds.  — Whkn  a  Convbyance  is  Absolute  in  Form,  the 
grantor  is  not  permitted  by  parol  evidence  to  prove  that  the  eonveyanc* 
was  in  trust  to  hold  the  property  for  himself  and  others.  ChampUn  ▼. 
Champlin,  323. 

4.  Tbostees'  Authoritt,  Who  mat  kot  Dispute.  —  Where  persons  act- 

ing as  trnetees  of  certain  devisees  of  real  property  make  a  contract  of 
•ale  on  behalf  of  such  devisees,  and  exact  an  agreement  from  the  pur- 
chasers that  no  part  of  the  property  shall  be  used  for  the  sale  of  intozi- 
eating  liquors,  a  purchaser  who  accepts  such  an  agreement  as  part  of 
the  consideration  of  the  sale  to  him  cannot  avoid  it  on  the  ground  that 
the  trustees  were  not  authorized  to  make  the  sale  or  to  execute  the  agree- 
ment.    Hall  V.  Solomon,  218. 

5.  Trust  Deed  —  Iniitbument  Convetino  Lboal  Title  upon  Trusts  De- 

clared IS.  —  An  instrument  which  conveys  to  the  grantee  the  legal  title 
to  property  therein  described  upon  certain  trusts,  which  it  declares,  and 
which  confers  upon  him  the  power,  in  execution  thereof,  to  sell  the 
property  thus  conveyed,  and  transmit  the  legal  title  to  his  grantee,  is  a 
trust  deed.     More  v.  Calkins,  1 28. 

6.  Trust  Deed  as  Equitable  Mortoaob  —  Partie.s.  —  Where  a  deed  con- 

veys land  to  a  trustee  to  bold  for  the  separate  use  of  a  married  woman, 
reserving  to  her  the  right  to  sell  and  to  unite  with  her  husband  and  her 
trustee  in  conveying  the  land  at  her  election,  and  she  and  her  husband 
execute  a  trust  deed  to  the  land,  properly  acknowledged  and  recorded,  to 
which  the  trustee  is  not  a  formal  party,  but  which  he  approves  by  sealed 
writing  attached  thereto,  the  trust  deed,  though  not  sufficient  to  pass 
the  legal  title  for  want  of  the  trustee  as  a  formal  party,  is  sufBcient  as 
an  equitable  mortgage.     Bensimer  v.  FtlL,  174. 

7.  Trust  Deed  —  Compensation   foe  Services  of  Trustee.  —  A  trustee 

nnder  a  trust  deed  is  entitled,  upon  the  close  of  his  trust,  to  a  reason* 
able  compensation  for  his  services  in  performing  his  duties  aa  trustee 
under  the  deed,  to  be  fixed  by  the  court,  unless  the  parties  can  agree  in 
relation  thereto,  and  also  to  be  reimbursed  for  all  expenses  incurred  by 
him.     Mort  v.  Calkiiu,  128. 

t.  Trust  Estates  —  When  Subject  to  Debts  or  Cestui  que  Trust.  — 
Estates  of  every  kind  held  in  trust  are  subject  to  the  debts  of  the  per- 
sons for  whose  benefit  they  are  held,  although  the  instrument  creating 
the  trust  may  provide  otherwise,  unless  the  trustee  is  given  a  discretion- 
ary power  to  withhold  all  payment  or  benefit  from  the  catui  que  trust. 
Bland  v.  Bland,  390. 

t.  Trust  Estates  under  Will  — When  Subject  to  Debt  of  Cestui  qub 
Trust.  —  When  a  will  creating  a  trust  estate  provides  for  the  payment 
of  the  profits  thereof  to  the  cestid  gve  trust,  unless  his  creditor  shall  at- 
tempt to  subject  them  to  the  payment  of  his  debt,  in  which  event  such 
protiu  shall  be  added  to  the  principal,  which  the  cestui  que  trust  shil) 
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have  absolute  power  to  dispose  of  bj  will,  tke  lienefieiary  under  the  trust 
takes  such  an  interest  in  the  property  as  may  be  subjected  to  the  pay- 
ment of  his  debts.     Bland  v.  Bland,  390. 

10.  Trust  Estati — How  Subjectbd  to  Pathbnt  or  Bknkficiart's  Debts. 
— Where  a  will  creates  a  trust  estate,  and  gives  the  beneficiary  the  prof- 
its thereof,  with  powar  to  dispose  of  the  estate  by  will,  and  his  cred- 
itor undertakes  to  subject  the  trust  to  the  payment  of  a  debt,  the 
personalty  should  first  be  applied  to  its  payment,  and,  if  need  be,  rent 
out  the  realty  for  this  purpose.  If  this  will  not  satisfy  the  debt  within 
a  reeisonable  time,  a  sale  of  so  much  of  the  realty  as  may  be  necessary 
will  be  ordered.     Bland  v.  Bland,  390. 

11.  Trust  Estates  —  When  Subject  to  Debts  of  Beneficiart.  —  A  trust 
estate,  or  the  profits  thereof,  created  by  will  or  otherwise,  is  subject  to  the 
debts  of  the  beneficiary,  unless  the  instrument  creating  the  trust  dirests 
him  of  all  interest  in  the  property  upon  an  attempt  by  his  creditors  to 
subject  it  to  his  debts.     Bland  v.  Bland,  390. 

8«e  Appsal,  2;  Corporations;  Fraudulent  Contetances,  8;  JuDomNTS, 
6;  Mobtqaobs;  Municipal  Corporations,  15;  Partnership,  3^  6;  Sra- 
atwia  Prrpormancb,  4. 

TRUST  DEEDS. 
8m  Bqvitt,  4;  Judgments,  5;  Tvanu,  §-1, 

ULTRA  VIRES. 
8—  Judgments,  10. 

USAGK 
See  Custom. 

USURY. 
8m  IimREST;  Judgments,  14,  M. 

VACANT  AND  UNOCCUPIED. 
See  Insurance,  7-10. 

VENDOR  AND  PURCHASER. 

1.  CouPLAnrr  in  Action  to  Recover  Purchase-monmt  Pais  iNsunrontirr 
WHRN.  —  A  complaint  in  an  action  to  recover  money  paid  upon  a  con« 
tract  for  the  purchase  of  land  which  alleges  that  by  the  terms  of  the 
contract  the  amount  sued  for  was  to  be  paid  down  and  the  remainder 
of  the  price  in  two  equal  installments,  and  that  the  vendor  was,  upon 
the  payment  of  the  last  installment,  to  execute  and  deliver  a  deed  of  the 
land,  that  time  was,  by  express  terms,  made  the  essence  of  the  contract, 
and  that  at  the  maturity  of  the  contract  the  vendors  failed  and  refused 
to  convey,  but  which  does  not  allege  payment  of  the  deferred  install- 
ments, nor  any  tender  or  offer  to  pay  either  of  them,  nor  any  demand 
for  a  deed,  nor  any  inability  to  convey,  nor  any  rescission  of  the  eon* 
tract,  does  not  state  a  cause  of  action.      Townsend  v.  Tufta,  107. 

S.  Tender  op  Purchase-money  Due  and  Demand  fob  Deed  Essential 
to  Recovery  of  Purchase-money  Paid.  —  The  mere  neglect  of  both 
parties  to  a  contract  for  the  purchase  of  land,  by  which  it  is  agreed  that 
a  portion  of  the  purchase-money  should  be  paid  down  and  the  remainder 
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io  two  equal  annnal  installments,  upon  the  payment  of  the  last  of  which 
the  vendor  was  to  convey  the  land,  to  perform  the  contract  on  the  day 
fixed  for  its  performance,  cannot,  without  anything  more,  operate  as  » 
rescission  of  the  contract;  and  when  the  complaint  in  an  action  to  re- 
oover  the  amount  paid  down  on  the  contract  shows  a  first  breach  of  th» 
oontract  by  the  purchaser,  by  his  failure  to  pay  the  first  deferred  pay« 
ment,  a  full  year  before  the  vendors  were  required  to  convey,  a  tender 
by  the  purchaser  of  the  remainder  of  the  purchase-money  due  and  a  d*> 
mand  for  a  deed  are  essential  to  a  recovery  in  such  action,  and  it  is  not 
enough  to  allege  a  refusal  of  the  vendors  to  execute  and  tender  a  deed 
at  the  time  fixed  for  the  conveyance.     Townaend  v.  TufU,  107. 

t.  Ll>N  roH  PuRCHASB-HONET.  —  When  a  purchase-money  bond  is  secured 
by  a  lien  retained  in  the  deed  of  the  land,  the  execution  of  a  new  bond 
will  not  release  the  lien.     Hull  v.  Hull,  SOO. 

Im  AacNOT,  3;  Contracts,  7;  Deeds,  3;  Evidbncb,  6;  Judohbmts,  4;  Sfb> 
ciric  Pebformanck,  1-3;  Watebcodrses. 

VENDOR'S  LIEN. 
8m  LnoTATiONS  OF  Actions,  11;  Vendor  and  Pcbchasbb,  S, 

VENUE 
See  Actions,  2. 

VERDICT. 
8m  Aptkal,  4;  Dahaoks,  IS,  14;  TmUL. 

VESTED   RIGHTS. 
8m  Associations,  3;  Railroads,  17:  StatotHi  1. 

VICE-PRINCIPAL. 
See  Master  and  Servant,  4-6. 

WAGERS. 

1.  A  Waosr  is  a  Contract  in  which  the  partiea  stipulate  that  they  shall 
gain  or  lose  on  the  happening  of  a  certain  event  in  which  they  have  n« 
Interest  except  that  arising  from  the  possibility  of  such  gain  or  loss. 
Kitchen  v.  Loudenhaek,  540. 

t.  What  is  not.  —  A  contract  by  which  the  vendee  purchases  fifty  bushels 
of  sesd-wheat  at  fifteea  dollars  per  bushel,  and  the  vendor  agrees  to  sell 
at  the  same  price  one  hundred  bushels,  to  be  grown  by  the  vendee  from 
such  seed,  less  a  commission  of  33)  per  cent,  and  gives  a  bond  to  secnrs 
the  performance  of  such  agreement,  is  not  a  wager,  though  it  is  not  eer* 
tain  that  the  vendee  will  raise  one  hundred  bushels  of  whMt,  or  if 
raised,  that  the  vendor  will  be  able  to  pay  the  priM  stipulated.  KUekm 
T.  LouderAaek,  640. 

WAGES. 
Bm  Contracth,  S. 

WAIVER. 

8m    CRATTBt.   MORTOAOBfl,    3;    EXBO0TION,    S;   lN8UftAR(ni,    6,    8,    10-12,    ]4| 

Landlord  and  Tbnant,    1:    Mbcuanio's  Libn,   6,   d;  Plbadino,   S| 
Trial,  10,  12. 
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WARRANTY. 
8m  CoTKTAKn;  Iitsukancb,  5;  Neqotiabi,!  IvtmxntMsn,  4. 

WATERCOURSES. 

1.  6O0MDARIK3  —  Ohio  Ritsr  as. — A  graute*  of  land  bounded  on  the  Ohio 
River  takea  aloug  the  line  of  the  river  to  low-water  mark,  in  the  abaeuc* 
of  decided  language  in  the  conveyance  showing  a  manifest  intent  to  the 
contrary  on  the  part  of  the  grantor.     Brown  Oil  Co.  v.  Caldwell,  793. 

S.  Riparian  Owners  of  land  bouaded  by  the  Ohio  River  take  to  low-water 
mark.     Brown  Oil  Co.  v.  CaJdweU,  793. 

S.  Boundaries  —  Riter  as.  —  When  a  deed  of  land  calls  for  a  stake  at  th« 
Ohio  River,  thence  down  said  river  to  another  stake  at  the  month  of 
French  Creek,  the  grantee  will  take  along  the  line  of  the  river  to  low- 
water  mark,  although  the  deed  provides  that  these  calls  are  controlled 
by  a  surveyor's  plat  fixing  the  first  point  as  just  over  the  river  bank, 
running  thence  in  a  straight  line  to  the  stake  on  the  mouth  of  French 
Creek,  thus  leaving  a  narrow,  inaccessible  strip  between  it  and  low- 
water  mark.     Brown  Oil  Co.  v.  Caldwell,  793. 

^  BoTTNUARiES,  Mbascremkmt  ot,  alonq  Rivkr.  —  When  a  eertain  dis- 
tance is  called  for  in  a  deed,  from  a  given  point  on  a  navigable  stream 
to  another  point  on  ths  stream,  to  be  ascertained  by  such  measurement, 
the  measurement  must  be  made  by  the  meanders  of  tho  stream,  and  not 
in  a  straight  line.     Brown  OH  Co.  v.  Caldwell,  793. 

WATER  COMPANIES. 

1,  Water  Compant's  Liability  to  Citizens.  —  Municipal  Ordinance,  bt 
Which  a  Water  Cohfanv  is  Required  to  Sufflt  the  eity  and  ths 
inhabitemts  thereof  with  water  for  private  and  pnblio  uses,  for  private 
and  public  consumption,  and  for  putting  out  fires,  does  not  create  con- 
tract relations  between  such  company  and  the  inhabitants  of  the  city  as 
individuals  to  supply  them,  and  for  their  use,  water  for  publio  purposes 
and  consumption  and  for  the  putting  out  of  fires.  BriUon  v.  Oreen  Bay 
etc.   Water  Works  Co.,  856. 

S.  Liability  oi,  for  Failure  to  Furnish  Water  to  Put  out  Fires. 
—  A  water  company  which  accepts  an  ordinance  of  a  municipal  corpo- 
ration granting  it  the  use  of  the  pnblio  streets  and  grounds  in  which 
to  maintain  mains,  hydrants,  and  other  structures  of  water-works,  and 
to  charge  and  collect  rates  for  furnishing  water  to  the  inhabitants  of  the 
eity  for  private  use,  and  which  requires  the  company  to  supply  water 
for  putting  out  fires  and  for  other  public  and  private  uses,  does  not  be- 
come liable  to  snit  by  a  private  citizen  for  damages  sustained  by  him 
in  the  destruction  of  his  property  by  fire,  owing  to  the  negligence  of  the 
eompany  in  not  furnishing  water  to  its  mains  and  hydrants  in  quantities 
snfiicient  to  extinguish  fire.  BriUon  v.  Qreen  Bay  etc  Water  Works  Co.^ 
86«. 

See  Deeds,  4. 

WILLS. 
X   CoNTLKTT  or  EviDBNCS. — Where,  upon  an  issue  respecting  the  mental 
capacity  of  a  testator  to  execute  his  will,  there  is  a  conflict  of  evidence, 
the  appellate  court  will  not  disregard  a  finding  of  the  jury,  unless  it  is 
clearly  against  the  weight  of  evidence.     Champlin  v.  Champlin,  323. 
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S.  OoirnwT  —  CVmts.  —  When  there  is  probable  cause  for  eontesting  a  will, 
and  the  Mtate  is  ralaable,  the  costs  and  a  reasonable  attorney's  fee  for 
the  contestant  will  be  taxed  against  the  estate.  Seebrock  v.  Fedatoa, 
488. 

See  Dkvise;  Estates,  3;  Trusts,  2,  9. 

WITNESSES. 

1.  HtrsBAifD  OR  Wm  is  Incompetent  as  a  witness  for  or  against  the  other 
to  testify  as  to  any  information  obtained  by  either  during  the  marriage, 
and  by  reason  of  its  existeucu,  and  the  same  rule  prevails  even  after  tbs 
marital  relation  has  been  dissolved  by  divorce,  or  the  consent  of  the 
opposing  party  has  been  given.     ComTnonweaUh  v.  Safip,  405. 

1  Husband  and  Witb  as  Witnesses  against  Each  Other.  — The  "com- 
munications "  to  which  neither  husband  nor  wife  can  testify  for  or 
against  the  other  during  the  marriage  or  after  it  hsM  ceased  should  not 
be  confined  to  a  mere  statement  by  one  to  the  other,  but  should  em- 
brace all  knowledge  upon  the  part  of  either  obtained  by  reason  of  the 
marriage  relation,  and  which,  but  for  the  confidence  growing  out  of  it, 
would  not  have  been  known.     Commonwealth  t.  8app,  405. 

t.  When  Wife  hat  Testijt  aoainst  Husband. — A  wife,  either  before 
or  after  divorce,  is  a  competent  witness  agaiust  the  husband  when  he 
is  charged  with  having  committed  or  attempted  to  commit  a  crime 
against  the  liberty  or  person  of  the  wife  during  the  existence  of  the 
marriage.     Commonwealth  v.  Sapp,  405. 

4.  Divorced  Husband  or  Wife  is  competent  as  a  witness  for  or  against 
the  other  to  testify  to  acts  done  by  either  during  the  existence  of  the 
marital  relation,  provided  that  knowledge  of  such  acts  was  not  obtained 
by  reason  of  the  existence  of  the  marriage.  Commonwealth  r.  Sapp, 
408. 

8.  Divorced  Wife,  when  mat  Testift  against  Husband.  —  Upon  the 
trial  of  a  husband  charged  with  attempting  to  poison  his  wife,  such  wife, 
who  is  divorced  at  the  time  of  the  trial,  may  testify  that  during  the  ex- 
istence of  the  marriage  she  saw  her  husband  sprinkle  a  substance  upon 
a  piece  of  watermelon  intended  for  her  which  was  afterwards  shown  to 
contain  arsenic.     CommonwecUth  v.  Sapp,  405. 

4.  Divorced  Husband  or  Wife  as  Wftness. — As  to  facts  known  to  a 
surviving  or  divorced  husband  or  wife,  indepeudent  of  the  existence  of 
the  former  marriage,  although  the  knowledge  was  derived  during  ite 
existence  and  relates  to  the  transactions  of  the  one  or  the  other,  either 
may  testify  for  or  against  the  other.  Commonwealth  v.  Sajtp,  4001 
See  ArrxAL,  6;  Contracts,  16;  Etidbnoi;  Trial,  >.  lb  7* 

WORDS  AND  PHRASBS. 
See  DBFUfmoifs. 
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